the 

k  IPwlamatiotw 

OF 

TR&V&NCOBE 


Volume  VI. 

1 100- 1 105  M.  E. 


XRITANDRtJM  , 
ura’  Power  Pkk 
1930. 


(All  rights  reserved.) 


xiv  INDEX  OF  CASES. 

I.  The  Travancore  Law  Reports.— Canid. 

VOL.  XXIi—  I  VOL,  XXXI.—  VOL.  XXXIH.  VOL.  XXXV.- 

Concld.  CmM.  Oonol 

Page.  Page.  j  PAGE.  Page.  Page.  Page.  Pag*.  Pag 

195  ._  369  |  80  427  28  ...  324  75  ...  3 


index  of  Cases. 

I.  The  Travancore  Law  Reports. — Contd. 


VOL.  XXXVII. 

Page.  Page. 

I  -  270 

S  ...  209 

12  ...  902 

16  ...  729 

19  ...  180 

52  ...182. 768 

63  ...  255 

72  ...  827 

102  ...  850 

106  ...  352 


176  ...  261 

186  ...  «2 

245  ...  861 

256  ...  180 

274  ._  660 

290  ...460, 716 

305  ...  264,  686 

VOL.  XXXVIII. 

1  ...  882 

17  ...  711 

.23  ...34,238 

■'  27  ...  849 

39  ...  133 

182,  600 
47  ...  624 

82  ...182, 748 

90  ...  122 

94  ...  44 

122  ._  572 

129  ...  007 

137  ...  284 

148  ...  739 

157  ...160, 172 

179  ...561, 933 

186  ...  93 

189  ...  112 

203  ._  827 

211  ...  789,748 

217  -  930 

219  ...  133 

182,629 
236  ...  196 

241  ...616,739 

245  ...  144,  248 


VOL.  XXXVHL- 
Goncli. 
Page.  Page. 

265  ...  883 

274  ...  21,30 

277  852 

281  ...  295 

288  ...  248 

291  ...  183 

295  ...  1199 

297  ._  257 

311  ...  133 

318  ...  650 

VOL.  XXXIX. 

63  ...  526 

78  ...  144 

!35  ...  503 

151  ...  923 

163  ...  870 

165  ._  753 

172  ...  874 

196  ...  1199 

211  ...  160 

702,  748 

220  ...  120 

122 

272  ...  846 


VOL.  XL. 


11 

26 

56 

127 

151 

161 

181 


212 

222 

237 

245 

303 

310 


238 


720 

351 

827 


VOL.  XLI, 

Page.  Page. 

1  ...  46 

213  ...  953 

220  -  72 

232  ...  271 

236  ...  429 

257  ...  829 

285  ...  145 

309  ...  224 

VOL.  XL II. 

1  -  458 

9  ...  209 

22  -  264 

29  ...  21, 146 

53  ...  259 

73  ...  15,  460 

83  ...  46 

128  ._  317 

458,  491 
134  ...  172 

174  ...  21,  328 

231  ._  96 

243  ...  414 

289  ...  793 

312  ..  152 

318  ._  46 

327  ...  908 

344  ...  600 

348  .„  30 

353  ...  185 

356  ...  689 

362  ...  625 

406  _  23d 

420  ...  163 

429  805 

453  ...  884 

465  ._  133 

468  ...  526 

477  -  25 

VOL.'XLEI. 

28  ...  805 

42  ...  153 

48  ...  585 

52  ...  297 

58  ...  -1444 


VOL.  XLIII, — 

Contd, 

Page.  Page. 
62  ._  1466 

65  ...  874 

79  ...  1478  . 

99  .„  22,  526 

108  ...  59,79 

120  ..79,1472 

136  ...  15* 

148  ._  1475 

157  ._  429 

161  ...  62* 

165  ...  570 

172  _  1485 

192  ...  211 

199  ...  1501 

205  ...  1476 

209  ...  1462 

212  298 

237  ...  S09 

244  „.  128 

252  ...  69* 

255  ...  1516 

263  ...  852 

268  ...  1480 

281  ...  1476- 

286  ...  585 

310  ...  22,96 

317  ...  806 

324  ...  1458 

326  ...  229 

333  ...  1460' 

344  ...  318 

468, 475 
353  ...  1461 

‘366  ...  868 

379  ...  1445 

381  ...  1518 

388  899 

416  26* 

419  ._  430 

480 

423  349 

426  ...  871 

1464 

429  ...  712 

434  ...415,420 

455  ...  152 

459  297 


xvi 


INDEX  OF  CASES. 

I.  The  Travancore  Law  Reports.— Ooncld. 


461  ...  867 
466  ..,  SI,  239 
472  ...343, 345 


VOL.  XLIV. 


I  ...  551 

11  ...  309 

1499 

24  ...  135 

26  ...  1506 

30  ...  81, 135 

32  ...  185 

271,  459 
1473 

39  -  J470 


126  ._  1511 

139  -  1602 

141  ...  1487 

144  _  1484 

148  ...  353 

154  ...  I486 

158  _  1445 


VOL,  XLV. 

Pace.  Pam. 


220  ...  604 

233  1490 

253  ._  172 

275  ...  416 

299  ...  748 

304  ...  1445 

309  ...  1465 

315  ...  318 

903 

320  ...  1448 

334  ...  473 

339  ._  462 

357  .„  1501 

367  ...  742 

375  ._  1483 

1488 

386  ...  1504 

389  ...  1452 

398  1600 

404  ...  872 

408  _  831 

424  _  185 

428  ._  1489 

442  ...  834 

855  ._  913 

458  ...  882 

461  ...  15)2 

465  _  272 


3  ...  194 

5  _  1470 

14  ...  1467 

15  ...  U54 

22  —  1491 

27  ...  1474 

44  ...  1465 

45  ...  1498 

47  ...  769 

52  ...  1448 

55  ...  1507 

58  ...  1463 

61  ._  1593 

64  ...  1498 

67  ._  823 

76  _  302 

89  ...  1500 

96  ._  1515 

103  ._  272 

1514 

HO  .„  1493 

112  ...  1489 

114  ...  299 

252  ...  924 


voAlv.- 

c 


254 

261 

269 

273 

291 

301 


326  .... 


364 


400  ... 

405  ... 

408  ... 


450  ... 

459  ... 

473  ... 

475  ... 


II.  The  Travancore  Law  Journal, 


100  -  893 


203 

224 


Pao-h. 

...  521 

597 


252 

265 

278 

284 


..  21,  315 
142 

..  52, 142 


397  .. 

VOL.  XI. 


a  $  SftgtgaSHKMMl  8I93SSISSR  »  8s.tta* 


Index  of  Cases.  xvii 

II.  The  Travancore  Law  J ournal.— Contd. 


TOL,  II,— Conoid.  VOL.  Ill,— CradA 


...  87,  779 
929 
._  269 


223 

244 

260 

263 

266 

279 

282 


409  -  710 
418  ™  791 


VOL.  IV. — Oondd. 


261  727 


VOL,  V. — Conoid, 


77  „  207 


216  ...  ns 


index  'ON  cases. 

II.  The  Travancore  Law  Journal.— Ci 


VOL.  VI,— CotieM.  |  VOL,  VIU.— 


ItfDEX  OF  CASES. 


II.  The  Travaneore  Law  Journal- 


427 


INDEX  OS'  OASES. 


xxi 


II.  The  Travancore  Law  Journal. — Contd. 


VOL.  XVII.— 

Conti. 
Page,  Page. 
530  ...  1482 

534  ...  1476 

538  ...  210 

541  ...  1501 

566  ...  264 

571  -  1444 

593  ...  59,79 

604  ...  337 

606  ...  1471 

608  ...  960 

610  ...  14  61 

620  ...  877 

623  ...  134 

625  ...  694 

629  ...  429 

633  ...  1450 

642  ...  55 

644  ...  22 

526 

653  ...  152 

657  ...  1460 

662  ...  1453 

664  ...  1461 

667  ...  1450 

675  ...  1456 

679  ...  357 

688  ...  460 

693  ...  551 

704  ...  556 

711  ...  899 

737  ...  1488 

740  ...  1460 

743  ...  1440 

755  ...  617 

758  ...  342 

345 

767  ...  163 

769  ...  124 

■  774  ...  211 

780  ...  924 

781  ...  1463 

790  ...  1451 


VOL.  XVII.— 

Conoid. 
Page,  Page. 


813  ...  1480 

816  ...  1445 

819  -  1476 

822  ...  1463 

836  —  1461 

853  ...  753 

857  ...  460 

865  ...  1455 

870  ...  335 

874  ...  1476 

879  ...  51 

239 

899  ...  1454 

906  ...  1446 

908  ...  1445 

911  ...  22 

1458 

926  ...  652 

928  _  H61 

vol.  xvni. 

1  ...  624 

5  ...  229 

23  1435 

35  ...  1447 

38  ...  1457 

41  ...  1481 

43  -  1444 

47  ...  1472 

52  ...  329 

65  ...  822 

68  ...  135 

71  ...  1466 

73  ...  504 

74  -  874 

76  ...  319 

78  ...  1498 

81  ...  600 

85  ...  689 

123  ...  1469 

124  ...  1452 


VOL.  XVIII. — 

Conti. 
Page.  Page. 
128  ...  1457 

131  ...  1454 

140  ...  211 

163  ...  1484 

167  ...  504 

171  ...  1461 

173  ...  i4£4 

175  ...  931 

185  ...  530 

194  ...  821 

200  ...  31 

203  ...  1466 

207  ...  691 

213  ...  430 

217  ...  211 

224  ...  288 

227  -  1461 

234  ...  1469 

230  ...  1477 

247  ...  1495 

254  ...  31,  135 

261  ...  1485 

266  ...  504 

284  ...  1478 

286  ...  1461 

288  ...  1449 

301  ...  468 

908 

308  ...  1473 

315  ...  431 

326  ...  154 

342  ...  1448 

350  ...  1464 

359  „  794 

384  ...  22 

1453 
1458 

430  ...  712 

449  ...459,526 

459  ...  1487 

466  ...  1468 

468  ...  3446 


VOL.  XVIII  - 

Contd. 


478  ...  154 

482  ...  1489 

485  ...  155 

712 

505  ...  172 

515  ...  601 

527  ...  136 

530  ...  225 

541  ..  478 

555  ...  1488 

575  ...  1479 

600  ...  1496 

609  ...  1473 

614  ...  611 

615  ...  1467 

617  ...  1467 

,  621  ...  1446 

623  ...  1466 

627  ...  1453 

632  ...  756 

634  ...  1508 

640  ...  289 

651  ...  677 

655  ...  334 

668  ...  165 

671  ...  402 

415 

684  ...  1484 

687  -  1469 

690  -  1487 

694  ...  871 

1464 

698  ...  212 

701  ...  1494 

709  ...  748 

726  ...32,678 

736  ...  «6 

766  ...  1473 

772  ...  *36 

780  ...  620 


INDEX  OF  CASES 

II.  The  Travancore  Law  Journal. — Cantd. 


xxii 


VOL.  XIX. 

VO  r .  XIX.- 

Oontd. 

Conoid . 

Page. 

Page. 

PAoe. 

Page. 

PAGE. 

Page, 

I  AAR 

1 

778 

248  ... 

792 

QIC! 

433,  1491 

5  ... 

253  ... 

...644,871 

..  1500 

15  ... 

604 

257  ._ 

1409 

28  ... 

264  ... 

834 

1493 

30  ... 

1452 

269  ... 

836 

1075 

1446 

32  - 

271  ... 

lion 

I486 

274  ... 

847 

...  I486 

52  ... 

275  ... 

851 

...  72 

T77 

285  ... 

855 

...842, 346 

1096 

1A4Q 

1457 

292  ... 

868 

...  1456 

..  1462 

297  ... 

880 

...  165 

1314 

300  ... 

891 

894 

899 

:  1 

1131 

1133 

...  1487 

99  ... 

105  ... 

14S0 

303  ... 

318  - 

320  ... 

906 

155 

322  ... 

915 

639 

1175 

••  £? 

1496 

328  ._ 

333  ... 

920 

926 

...  1465 

1185 

...  1501 

867 

120  ... 
123  ... 

1448 

345  ... 

349  .. 

932 

...  1465 

126  ... 

1467 

356  ... 

937 

...  1456 

322 

134  ... 

461 

360  ... 

939 

...  1465 

150  ... 

913  j 

363 

940 

...  1448 

1224 

196 

365  ... 

952 

^  748 

1226 

931 

153  ... 

394  , 

368  ... 

961 

156  ... 

1474 

963 

749 

1249 

...  285 

170  _ 

466  ! 

375  ... 

966 

871 

1263 

131  ... 

302 

378  ... 

968 

...  352 

1255 

...  1466 

1497 

381  ._ 

971 

...  1445* 

1276 

...  31,  349 

195  ... 

416 

383  ... 

982 

...  1468 

1280 

:85 

198  ... 

780 

396  ... 

990 

1284 

834 

201  ... 

272 

399  ... 

992 

...  450 

1287 

768 

204  ... 

162 

996 

...  318 

1453 

207  ... 

515 

903 

1291 

...  244 

209  ... 

1455 

405  ... 

lOOl 

...  159 

1296 

272 

210  ... 

1513 

406  .. 

160, 645 

1324 

...  1474 

214  ... 

1500 

408  ... 

1007 

353 

1330 

...  1456 

221  ... 

1456 

411  ... 

1016 

...  924 

1332 

1504 

224  ... 

1504 

414  .. 

1017 

556 

1336 

...  1504 

230  ... 

1500 

415  ... 

1019 

-  1482 

1339 

...  1479 

236  ... 

353 

421  ... 

1024 

...  1482 

1342 

...  754 

241  ... 

55 

428  .. 

18 1.  L,  J„  971=44 1,  L,  R„  1S8. 


INDEX  OP  GASES. 

II.  The  Travancore  Law  Journal. — Oondd. 


xxiii 


VOL. 

Pagb. 


Contd. 

Page. 


VOL,  XIX.- 


Oontd. 

Page, 


VOL,  XIX.- 

Conti. 
Page.  Page. 


VOL. 


436  ...  1507 

439  ._  639 

453  ._  399 

466  ...  581 

457  ...  1454 

459  -  647 

469  ...  1495 

481  -  700 

488  ...  1507 

491  ...  712 

510  ._  81,488 

519  ...  647 

521  ...  195 

524  ._  851 

530  ...  713 

538  ...  617 

541  -  272 

549  ...  783 

555  ...  1604 

558  -  1503 

581  ...  1507 

589  ...  1463 

598  „  885 

602  _  31,299 

603  ...  299 

605  ...  1489 

608  ...  794 

621  _  312 

624  ...  1515 

627  ...  195 

632  _  56 

638  ...  1465 

641  ...  1468 

643  _  322 

506 


684  ...  841 

690  ...  444 

691  ...  353 

698  ...  572 

702  ...  504 

710  ...  617 

{1485 
1430 

722  -  605 

726  ...  156 

731  ...  289 

740  ...  957 

743  ...  96 

748  ...  692,  865 

751  ...  31 

752  ...  157 

758  ...  1487 

760  ...  1474 

777  ...  1499 


811  ...  1496 

814  ...  691 

820  ...  801 

828  ...  1460 


843  ...  1510 
851  ...  239 


857  ._  1504 

861  ...  910 

865  ...  33, 322 


649  ...  175 

185 

673  -  788 

681  ...  729 


873  ...  1495 

876  ...  299 

878  ...  1498 

882  ...  239 


884  ...  832 

888  ...  1486 

889  ...  1495 

898  ...  23, 1506 

906  ...  218 

917  ...  1516 

920  ...  431 

924  ...  312 

928  ...  1493 

980  -  1505 

937  ...  299 

1489 

940  ...  1617 

952  ...  924 

954  ...  1497 

956  ...  1513 

962  ...  197 

973  ...  1475 

976  ._  1515 

979  ...  214 

984  .-  542 

988  ...  1489 

991  ...  853 

994  ...  1497 

998  ...  768 

1013  ...  157 

1016  -  897 

1021  825 

1024  ...  904 

1042  ...  1447 

1044  ...  1511 

1071  ..  872 

1086  ...  416 

1089  ...  1531 

1092  ...  1449 

1095  ...  1514 

1102  ...  527 

1106  ...  1616 

1113  ...  641 

1133  ...  1526 


1135 


1142 

1152 

1158 

1160 

1162 

1190 

1194 

1201 

1225 

1228 

1231 

1233 

1255 

1273 

1279 

1294 

1297 

1298 
1316 

1321 

1322 


1327 

1330 

1338 

1340 

1845 

1353 

1361 


1365 

1369 

1383 

1394 

1402 


1504 

1520 

1493 

835 

1518 

1494' 

1526 

1522 


557 

1526 

1512 


1503 

1485 

1484 

846 

803 

95S 

1507 

1505 

1519 

1498 


1483 


1457 


INDEX  OX  OASES. 

III.  Select  Unrepotted  Decisions. 

( Thandv,  Iyer's.) 


Ihdbx  o?  Casks. 

III.  Select  Unreported  Decision*. — Ooncld. 


XXV 


VOL.  IV.—Oontd. 
Paqe.  Pash. 
144  _  1*89 

161  ~  U71 

169  -  76 

1517 

186  -  1469 

188  -  697 

194  ...  1618 

200  -  178 

202  .-  1619 

227  -  596 

.246  -  635 

258  -  190 

261  -  513 

271  -  1489 


VOL.  iV.—ConW. 
Pass,  Page. 

273  -  204 

276  _  636 

278  -  1492 

281  1469 

292  -  636 

294  _  1471 

298  -  1626 

300  1521 

310  -  1620 

322  ._  1489 

325  ...  1471 

331  1601 

343  ...  1519 

349  -  1475 

352  1492 


VOL.  lV.~Oontd; 
Paoh.  Paws. 

355  ...  337 

357  ...  1618 

359  ...  1475 

369  -  1522 

370  -  1526 

372  -  1*92 

373  *11 

376  162* 

378  1492 

330  -  666 

383  -  1519 

386  -  1525 

391  1468 

392  ...  1458 

393  1458 


VOL,  Vf.— Ooncld. 
Pagb.  Pam, 

398  -  1*82 

399  -  1*84 

400  ._  .1483 

401  -  1445 

402  -  1*65 

403  ...  1482 

405  _  1463 

407  1*90 

409  ...  1*63 

410  1467 

415  -  1*82 

416  1481 

424  -  1*82 

426  —  1*81 


IV.  Important  Unreported  Deciiion*. 

( Kolappa  paiay'*-) 


3 

40 

95 


222 

223 

224 


1197 

1*1 

70* 

347 

861 

141 


260 

263 

206 

267 

268 


715 

76* 

667 

796 

235 

263 


499 

1*1 

796 

796 

798 


.  28 
.437,470 


270 

271 

273 

231 

287 

296 


52 
121 
326 
776 
76,  597 
52 
661 


303  .» 
307  _ 
323  - 
347  ... 
368  .. 
379  ~ 
387  - 
402  ... 
441  - 

453  ... 
455  ... 

474  .- 

475  .. 


704 

780 

1*1 


481  ... 

488 
496  ... 


*11 

*99 

110 

6* 

1*9 

85 

223 

,851 

307 

470 


563 

566 

567 
578 


584  -  236, 
393, 


247 

257 


IRegulations  anb  proclamations 

0? 

TRAVANCORE. 


REGULATION  VIII  OF  1100.  t 


THE  CIVIL  PROCEDURE  CODE. 


COHTENTS. 


Preliminary. 

Sections. 

1- '  Short  title,  commencement  and  extent. 
2.  Definitions. 

8.  Subordination  of  Courts. 

4.  Savings. 

6.  Poouniary  jurisdiction. 

6.  Provisions  inapplicable  to  suits  triod  as 


Small  Causes. 


Part  I. 

Salts  in  General. 

Jurisdiction  of  the  Courts  and  lies  Judicata. 

7.  Courts  to  try  all  civil  suits  unless  barred. 

8.  Suits  relating  to  pensions,,  Kandukrishi,  Viruthi  or  Service  Inara 

lands. 

9.  Stay  of  suit. 

10.  lies  JiuliciUi/.. 

11.  Bar  to  further  suit. 

12.  Whon  foroigu  judginont  not  oonolusivo. 

13.  Prosumption  as  to  foreign  judgments. 


14.  Court  in  which  suits  to  bo  instituted. 

18.  Suits  to  bo  instituted  whero  subject-matter  situate. 

|  Amended  by  Regulations  X  of  1100  and  III  of  1101, 


1. 
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flections. 

16-  Suits  for  immovable  proporty  situate  within  jurisdiction  of  i 
Courts. 

IV.  Place  of  institution  of  suits  whore  local  limits  of  jurisdi 
Courts  are  uncertain. 

18.  Suits  for  compensation  for  wrongs  to  porsou  or  movables. 

19.  Other  suits  to  bo  instituted  whoro  defendants  reside  or  i 

action  arises. 

20.  Objections  to  jurisdiction. 

21.  Powor  to  transfer  suits  which  may  1m  instituted  in  mom  il 

Court. 

22.  To  what  Court  application  lies. 

23.  Gonoval  powor  of  transfer  and  withdrawal. 

Institution  of  Suits. 

24.  Institution  of  suits. 

Numinous  mid  Disnii'rri/. 

28.  Summons  to  defondant. 

26.  Sorvioo  of  foreign  summonses. 

27.  Powor  to  order  discovery  and  the  like 
28-  Summons  to  witnoss. 

29.  Penalty  for  default. 

.huly mm!  mid  Drcrrr. 

30.  .Tudginont  and  docrcn. 

hdvrrst. 

31.  Interest. 

( W.v. 

32.  Costs. 

Part  H. 

Execution. 

(ii'iwrul. 

33.  Application  to  orduis. 

34.  Definition  of  Court  which  passed  a  douron. 

Courts  by  which  doenws  may  hr  rsrrutrd. 

36.  Court  by  which  decree  may  bu  executed. 

36.  Transfer  of  decree. 

37-  Result  of  execution  proceedings  to  ho  certified. 

38.  Powers  of  Court  in  oxootiting  transferred  dooroo. 

39.  Procopts, 
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Questions  to  he  determined  by  (hurts  exeeutini/  decree. 

Suctions. 

40.  Questions  to  ho  dotorminod  by  tho  Court  oxooubing  docroo. 

Li  mil  of  lime  for  execution, 

41.  Kxocution  barrod  in  oortain  oasos. 

Transferees  ami  leytd  represmtuliws. 

42.  Transferee. 

43.  U'gnl  roprosontatiivo. 

Procedure  in  execution. 

44.  Powers  of  l.'ourl  to  enforce  execution. 

45.  Knfnivomnut  of  decree  against  legal  ropronentativo. 

48.  Partition  of  estate  or  separation  of  siin.ro. 

Arrest  and  Ihirnlion. 

47.  Arro-t  ami  detouiion. 

48.  Prohibition  of  arrest  nr  detention  of  woman  in  oxuc.ution  of  docran 

for  money, 

40.  Subsistence  allowance. 

50-  UnUmlion  and  rolonmi. 

61.  Koloaso  onground  of  Uliiuss. 

Attachment . 

62.  l’roiiorty  liablo  to  atlarhnmnt  anil  salo  in  oxooution  of  ilooroo. 

63.  Partial  oxumplion  of  agricultural  produuu. 

64.  Hni.mro  of  property  in  dwelling-bourn). 

65.  Property  nttaehod  in  oxoantion  of  decrees  of  several  Oourls. 

58.  Private  aliouation  of  propurly  aftor  attachment  to  bu  void. 

.Side, 

57.  Purchaser's  title. 

58.  .Suit  against  puruhaHor  not  maintainablo  on  ground  of  purehasu 

being  on  holulf  of  plainlilV. 

Distribution  of  assets. 

6il.  l’roooodH  of  oxooution  Halo  to  tin  r-ilOiJtty  distribute  !  among  dooruo- 
hohlern. 

Itcsisiunce  to  execution. 

80.  liaalttUtnou  lo  oxooution. 
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Incident*!  Proceeding*. 

Commissions. 

8i.  Power  of  Oourt  to  iwuo  oomtniwions. 
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Soctions. 

62.  Letter  ot  request. 

63.  Commissions  is3tiod  by  foreign  Courts. 


PAHT..1  V . 

Suits  In  Particular  Cases. 

Suita  by  or  against  the  (hrernment  or  Public  n.fftcer.-  m 
their  official  capacity. 

64.  Suits  by  or  against  ( lovoriimont. 

65.  Nobieo. 

66.  Rxomption  from  arrest  and  personal  appiuvuimn. 

67.  Jixocution  of  decree. 

Interpleader. 

68.  Whoro  interpleader  tiuit  may  bo  instituted. 

I’AUT  V. 

Special  Proceedings. 

Arbitration. 

69.  Arbitration. 

Special  (tone. 

70.  Powor  to  state  ease  for  opinion  of  Court. 

Stuis  relating  to  Public  Matters. 

71.  Public  nuisances. 

72.  lhiblic  chnritios. 

73.  Regulation  III  of  1070. 

PART  VI. 

Supplemental  Proceedings. 

74.  Supplemental  proceedings. 

75.  Compensation  for  obtaining  arrest,  attachment  or  in  junction  tin 

insufficient  grounds. 

Part  VII. 

Appeals. 

Appeals  from  Original  Decrees. 

76.  Appeal  from  original  duoroo. 

77.  Appeal  from  liual  decree  whore  no  appeal  from  preliminary  docroo. 
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78.  No  .livni't  to  Im  i-oviii-  ;u.i  or  mmtitioil  for  error  or  irroguliurity  noli 

juorili  or  juriHilioiiion. 

Appmkfnm  Appellate  Decrees. 

79.  8mmil  npiii’.;l. 

80-  Siifiitul  .ipjiiiul  on  no  ntlinr  grounds. 

81.  I’uwor  nf  High  Uowr,  Im  dntannino  iasuos  of  hint. 

.  1  ppeaUjhm  Orders. 

Hit.  iiidi'H.  fni:u  whii-li  npiioiil  Huh. 

83.  Oth.iv  imtn, 

84.  Wiuil,  0,mr:n  in  Inuv  juioiiIh. 

Oi  in  nil  I’rnrixitMS  rein /in;/ la  Apjienls. 

HR.  I'l.ii'ii.l-.irn  in  .  f r. >: t:  .iiHinllidn  iliim'ima  .mil  onUirn. 

P.UIT  VIU. 

Reference,  Review  .tad  Revision. 


HH.  Hounw. 


[’ART  IX. 

Rules. 

90.  K.itni  ii  of  vuliiii  in  l’ivit  Svlnuliilu. 

91.  l’nvtnr  ml  lliflii  Uv.irl.to  nutkii  ltulo.i. 

81.  t!.iii  .tu-.dmit  H.:ln  I'miimiii  tiiii. 

93.  Hof.., irn.-m  im  Ruin  ti.um.iaoo. 

94.  Kill.,. lio  Ui.l  Morn  iho  I.o«islotiv.t  Onunt.il. 

98.  ttul.4 .»'..l.j,,iv.  I,,  •iit.-'.i  .u,  ind  i>ulilio*tuiu  of  Uulu'.i. 

88.  Midlor  i  fn;  oliinh  UilliM  may  provide, 

PART  X. 

Miscellaneous. 

97,  Kxout|ili»i.  of  '  ll:  Uni  w.i.min  from  pummel  appoiinm  oo. 

88,  lUomplinn  nf  oilier  pur,  aim. 

88.  Arm'd  oil, or  than  in  imtvulinn  ..f  dotiroo. 

100-  Hj.mnpl.ii'0  from  arrest  under  civil  prooOBS. 

101.  IVmirntarn  where  person  to  be  nrreitiiil  or  property  to  bo  nttsohed 
is  outside  distriot. 
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Sections. 

102.  Language  ot  Courts. 

103.  Oath  on  affidavit  by  whom  to  bo  administered. 

104.  Assessors  in  eausos  ot  salvago,  etc, 

105.  Misoollaneous  proceedings. 

106.  Orders  and  notices  to  bo  in  writing . 

107.  Postage. 

108.  Application  for  restitution. 

109.  Bnforcomunt  ot  liability  of  surety, 

110.  Proceedings  by  nr  against  representatives. 

111.  (.'ensoul  or  agruommil,  by  persons  under  disability. 

112.  Knlargomonl  of  time. 

113.  Power  to  make  up  dolioionoy  of  Court,  tees. 

114.  Transfer  of  business, 

116.  Saving  ot  inherent  jiowors  of  Court. 

116.  Amendment  of  judgments,  ducrousor  orders. 

117.  General  power  to  amend. 

118.  Saving  of  present  right  of  appeal 

119.  Repeals. 

120.  Continuance  or  ordurs  under  repealed  enactments. 

121.  ltoforonuo  to  Code  of  Civil  Prouoduro  and  otlior  repealed  enactments. 

122.  Procedure  in  suits  and  appeals  to  which  Kdappalli  Chief  is  »  party. 

123.  Arrest  of  Palaeo  officers  and  servants. 


Schedules. 

Tun  First  Bohhduph— Rules  oi  Prouoduro. 

Appendix  A — Pleadings. 

Appendix  B.— Process. 

Appendix  C. — Discovery,  Inspection  and  Admission. 
Appomlix  D — Decrees. 

Appondix  E.~ Execution, 

Appendix  B'.-rRupplomontal  Proooodings. 

Appendix  (J. — Arbitration, 

Appondix  II. — Appoal.'Iluforunoo  and  Review. 
Appondix  I. — Miscellaneous. 

Thk  Bbuoni)  BOiikuiJLB.— Bnaetmonts  Repealed. 


REGULATION  VIII  01?  1100. 


A  Regulation  to  consolidate  and  amend  the  laws  relating 
to  the  Procedure  of  the  Courts  of  Civil  Judicature 

Passed  by  Her  Highness  the  Maha  Rani  Regent  of  Travancore 
■under  date  the  29th  Karkatakom  1100,  corresponding  with  the  . 
13th  August  192S,  under  Section  Id  of  Regulation  II  of  1097. 
Whereas  it  is  expedient  to  consolidate  and  amend  the  laws  re¬ 
lating  to  the  Procedure  of  the  Courts  of  Civil  Judicature ;  It  is  here¬ 
by  enacted  as  follows 


Tho  Courts  were  provided  with  a  Code  of 
Civil  Procedure  for  tho  first  time  in  the 
year  1037  m.  m,  when  Bognlation  II  of  1037 
was  p»ssod  on  tko  16th  August  1801/lst 
Okiugom  1037.  Tko  Regulation  was  taken 
almost  without  alteration  from  tko  British 
Indian  Aot,  VIII  of  1869— the  first  British 
Indian  Code  of  Civil  Procedure.  In  foot, 
the  only  changes  mado  oonsisted  in  tko  omis¬ 
sion  from  the  Bognlation  of  a  few  Seotions 
of  that  Aot.  That  Boguiation  was  inforoo 
till  the  yoar  10(115  when  Bognlation  II  of 
1006  was  passed.  It  wae  hasod  mainly  on 
tho  British  Indian  Aot  XIV  of  1882,  with  a 
fow  alterations  made  in  aooordanoo  with 
tho  amending  Aot  VIII  of  1888  or  to  meet 
local  requirements.  In  British  India,  the 
Ant  of  1882  was  repealed  by  Aot  V  of  l'JCS 
whloh  is  now  in  foroo.  On  tho  linos  of  this 
Aot,  tho  present  Bognlation,  VIII  of  1100, 
has  boon  onaotod  repealing  Bognlation  II  of 
1006. 

Regn.  VIII  of  IIOO  :  I.  Objects  ami 
Jtarsims.— (1)  "  Tho  oxlstlng>Codo  of  Civil 
Procedure  was  passed  in  tho  yoar  1006,  and 
more  than  3U  years  having  passed,  requires 
roviHion  and  ro-onaotmont,  to  bring  it  into 
line  with  several  judicial  deoislons,  einoo 
passed,  and  tho  law  in  British  India.  Seve¬ 
ral  modifications  aro  now  mado  as  a  result 
of  tho  experience  of  tho  working  of  tho  Undo 
for  suoh  a  long  poriod  of  30  yoars;  but 
speaking  broadly,  the  general  ptinoiplos 
underlying  tho  oxisting  Code,  which  lias 
worked  satisfactorily,  aro  kept  intaot. 

2.  Tho  ohanges  that  aro  now  proposed 
are  referred  to  in  somo  detail  in  the  ac¬ 
companying  Notes  on  OlauBes.  One  feature 


of  tho  Bill  requires  prominent  mention.  In 
lieu  of  the  hundreds  of  Seotions  making  up 
the  present  Civil  Proooaure  Code,  it  is  pro¬ 
posed  to  enaot  126  Seotions  in  reference  to 
suoh  matters  of  polioy  and  administration 
as,  in  oase  of  ohange,  should  require  the 
attention  and  consideration  by  tho  Legis¬ 
lature,  whllo  the  carrying  out  of  tho  pur¬ 
pose  and  object  of  these  Sootione  is  regulated 
by  Rules,  that  aro,  in  their  essence,  more 
cletailsof  mnohlnory,  and  are,  therefore,  fit 
to  bo  ohangod  and  adapted  to  suit  now  or 
obangod  eiroumstanoes  by  means  other  than 
resort  to  the  Legislature.  This  is  tho  mothod 
adopted  in  British  India,  and  has  been 
long  in  vogne  in  Great  Britain.  It  is  ob¬ 
viously  of  great  advantage  in  that  it  pro- 
vides  a  means  to  easily  alter  m'ere  machi¬ 
nery.  There  is  the  disadvantage,  no  doubt, 
that  the  method  has  to  be  fami. 
llarised  and  litigants  and  lawyers  have  to 
booomo  familiar  with  Orders  and  Buies,  as 
well  as  Seotions,  in  plaoo  of  Seotions  oniy. 
This  is,  however,  only  a  temporary  disad¬ 
vantage,  and  tho  similar  disadvantage  in 
British  India  has  disappeared  long  ago. 

3.  The  machinery  that  has  been  so  set 
np  to  altor,  or  odd  to  or  abolish  the  Buies 
that  aro  gathered  in  tho  Plrst  Schedule 
will,  it  will  bo  notioed,  bo  qulto  an  oxpert 
body.  Throe  .ludgoj,  inolndfng  tho  Chief 
Justice,  and  two  Vakils  of  the  High  Court 
can  bo  expected  to  havo  that  olose  and  in¬ 
timate  knowledge  of  the  subject  dealt  with 
by  Rules,  which  tho  lay  members  of  the 
Legislative  Oounoil  would  find  it  dillionlt  to 
acquire  and  apply.  The  Government  retain, 
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however,  the  right  to  sanotion  suoh  alter-  bear  me  out,  it  is  a  very  oomplioated  piece 
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that  what  ought  to  go  before  the  Legislature 
should  form  one  portion  of  the  Bill,  and 
what  ought  to  go  before  the  Rule  Commit¬ 
tee,  as  will  be  explained  later,  should  form 
u  separate  head,  namely,  undar  Order  and 
Rule.  This  is  in  conformity  with  the  trend 
of  modern  legislation.  General  principles 
arc  regulated  by  Statute,  while  the  dotails 
are  allowed  to  be  governed  by  Rules.  In 
the  Companies  Aot,  while  the  genoral  pro¬ 
visions  are  included  in  the  body  of  the  Re¬ 
gulation,  the  details  relating  to  Articles  of 
Association  are  given  in  the  Sohedule  ;  so 
also,  Orders  and  Rules  will  be  law  governing 
Courts,  unless  they  are  modified  in  any  in¬ 
stance  by  the  Rnle  Committee.  This  is 
another  advantage. 

“  Again,  so  far  as  the  present  form  is  con¬ 
cerned,  I  may  assure  my  friends  that  it  was 
after  a  good  deal  of  disonssion  with  the  late 
Chief  Justioe,  Mr,  Raman  Menon,  that  I 
adopted  this  particular  form.  As  I  said, 
the  only  point  against  me  in  this  matter  is 
that  some  praotitionors  may  find  it  difficult 
to  become  acquainted  with  the  thing,  and, 
may,  therefore,  bo  put  to  some  inconveni¬ 
ence.  My  plea  is  that  the  busy  praotitioners 
who  have  got  large  experience  must  neces¬ 
sarily  by  this  time  have  been  in  a  position 
and  have  had  many  occasions  to  refer  to 
British  Indian'  Orders  and  Rules.  There¬ 
fore,  so  far  as  they  are  concerned,  the  a-- 
rangement  will  not  in  the  least  entail  any 
Serious  inoonvenienoe.  Further,  with  the 
legal  training  that  the  senior  praotitioners 
have  had  and  the  analytioal  head  that  they 
are  bound  to  havo  in  arguing  oases  beforo 
the  Court,  the  quick  grasp  they  will  havo  of 
all  matters  must  Btauil  them  in  good  stead. 
A  lawyor  has  to  bo  aoquaintod  with  every 
branch  of  knowledge  in  the  world,  e.  g.,  in¬ 
dustrial,  medioal,  sanitary,  and,  I  may  even 
say,  theological,  and  a  lot  of  other  subjects, 
and  he  easily  masters  them  foe  the  purpose 
of  any  oase.  There  could  not  then  be  any 
difficulty  for  Mm  to  master  the  various  Sec¬ 
tions  of  the  Civil  Prooedure  Code.  So  far 
as  the  practitioners  that  have  just  begnn  or 
not  yet  begun  praolice  are  concerned,  I  do 
not  think  that  it  will  bo  very  difficult  lor 


them  either,  because  they  have  to  study  the 
prooedure  neoessarily  and,  therefore,  they 
cannot  be  put  to  any  difficulty.  In  the  re¬ 
sult,  fae  advantage  of  the  present  form  far 
outweighs  some  inoonvenienoe  to  whioh 
some  of  the  praotitioners  or  judicial  officers 
may  be  put,  and  I  think  that  the  Oounoil 
will  approve  the  form  in  whioh  the  Bill  is 
shaped.  If  necessary,  it  may  undergo  some 
change  as  may  be  found  neoessary  from  the 
disonssion  of  the  Bill  by  the  Select  Commit¬ 
tee  or  at  a  later  stage.  No  radical  ohanges 
have  been  attempted.  It  is  only  the  re¬ 
drafting  of  the  various  Sections  with  the 
neoessary  modifications  that  has  been  done. 

“  Then,  passing  on  to  the  various  Seotions 
of  the  Code,  I  shall  refer  to  a  few  of  the 
most  important  amendments  that  have  been 
made.  The  first  amendment  is  with  refer¬ 
ence  to  ccs  judicata  and  this  is  done  to  clear 
all  doubts  as  to  what  a  former  suit  means. 
A  former  suit  need  not  neoessarily  be  one 
that  was  filed,  but  one  that  was  deoided  for¬ 
merly,  {.  c.,  earlier  in  point  of  time,  and  it  is 
suoh  a  suit  that  will  be  res  judicata.  Another 
important  matter  in  whioh  an  amendment 
has  been  made  is  this.  The  High  Court  at 
present  has  absolutely  no  power  to  transfer 
any  appeal  from  the  file  of  the  subordinate 
Courts  to  its  own  file.  This  has  naturally 
led  to  some  inoonvenienoe  ,and  difficulty. 
Wo  know  as  a  matter  of  fact  that  two  or 
more  suits  are  filed  in  the  same  Court  in 
wMoh  the  question  involved  is  virtually 
the  same.  The  Munsiff  before  whom  the 
suits  are  filed  decides  all  these  suits  to¬ 
gether,  and  generally,  I  may  say,  by  a 
single  judgment.  But,  when  the  matter 
has  to  be  appealed  against,  some  have  to  go 
to  the  High  Court  and  some  to  the  Distriot 
Court,  with  the  result  that  the  High  Court 
defer  the  hearing  of  the  appeal  until  the 
appeals  preferred  to  the  Distriot  Court  are 
disposed  of,  and  if  it  happens  to  be  a  eon- 
current  judgment,  it  happens  to  operate  as 
ecs  judicata  and  the  parties  do  not  derive  be¬ 
nefit  from  it  when  they  go  to  the  High  Court. 
What  is  proposed  by  the  Section  is  that  in 
oases  of  that  kind  it  is  open  to  the.  High 
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Court  to  transfer  snoh  appeals  from  the  sub¬ 
ordinate  Courts  to  Its  own  file.  That,  I  be¬ 
lieve,  is  deoidedly  a  right  step,  and  the  par¬ 
ties  will  not  only  be  not  put  to  any  uiliooos- 
sary  inoonvenienoe,  but  they  will  even  be 
in  a  position  to  save  something. 

“  The  next  matter  that  I  have  to  refer  to 
is  the  question  of  interest.  This,  to  my  mind, 
is  an  important  matter  which  deserves  the 
attention  of  the  House.  Before  going  into 
the  amendment  that  has  been  made  in  the 
Bill,  I  may  explain  what  the  law  on  the  sub¬ 
ject  at  present  is.  Our  law  is  based  on  two 
Regulations  of  1010,  whioh  are  nearly  a  cen¬ 
tury  old.  The  first  Regulation  enaots  bo  far 
as  money  transactions  are  concerned'  that  a 
person  is  not  entitled  to  olaim  in  a  suit 
more  than  12  per  cent,  interest,  and  in  the 
case  of  paddy  more  than  20  per  oent.,  per 
annum.  The  seoond  Regulation  enacts  that 
a  Court  may  award  before  decree  interest 
equal  to  one-half  of  the  amount  of  the  prin¬ 
cipal  and,  after  deoree,  interest  equal  to 
one-half  of  the  principal  in  the  oase  of 
money,  while  in  the  case  of  paddy  the 
amount  of  interest  in  such  cases  may  be 
equal  to  the  principal.  These  are  the  main 
provisions  of  the  existing  law.  With  refer¬ 
ence  to  the  seoond  portion  of  it  there  was 
some  difference  of  opinion  in  the  High 
Court,  as  to  whether  the  interest  amount¬ 
ing  to  one-half  of  the  principal  should  be 
restricted  to  tho  date  of  suit  or  date  of  de¬ 
cree.  But  it  has  been  ruled  recently  that  a 
person  oan  be  entitled  to  only  one-half  of  the 
principal  amount  up  to  the  date  of  deoreo. 
In  other  words,  if  a  person  takes  a  hypothe¬ 
cation  bond  at  12  per  oent.  interest  and 
waits  for  &  years  without  filing  a  Bnit,  and 
then  if  he  files  the  suit,  the  interest  amount¬ 
ing  to  one-half  of  the  principal  will  bo 
awarded  to  him ;  and,  if,  owing  to  the  con¬ 
tention  of  the  defendant,  it  takes  about  five 
or  six  years  before  the  suit  is  finally  de¬ 
creed— the  result,  under  the  existing  law, 
will  be  that  the  oreditor  who  was  honest 
enough  to  give  some  indnltronoe  to  the  debt¬ 
or  and  therefore  took  four  years’  time  to 
go  to  Court  would  be  prevented  from  secur¬ 


ing  the  benefit  of  the  advance  in  tho  shape 
of  interest  owing  to  no  fault  of  his  own,  but 
owing  to  the  delay  dne  to  tho  Court  or  owing 
to  various  other  oiroumstanoos  over  whioh 
nobody  has  any  oontroi.  Then  again,  in  re¬ 
gard  to  the  othor  portion,  the  Court  usually 
allows  six  per  oent.  interest.  Tho  result  is 
that,  if  anybody  has  to  tor  row  from  any 
banker  or  from  his  money-lender,  ho  wilt 
have  to  pay  12  por  cont.  Tho  Court  allows 
only  G  por  oont.  intorost.  Tho  interest,  can¬ 
not  be  awarded  to  tho  extent  of. moro  than 
one-half  of  tho  principal  andtherofnrnit  i« 
found  that  it  is  to  tho  interest  of  tho  doctor 
to  see  that,  as  far  as  possible,  stops  aro  takon 
to  prevent  the  jadgmont-oroditorfrom  exe¬ 
cuting  the  deoreo  and  throw  all  sorts  of 
obstacles  in  his  way,  so  that  ho  may  not 
derive  the  fruit  of  tho  dooroo  it  soil.  That; 
is  not  my  individual  opinion.  It  lias  boon 
represented  at  tho  Sri  MnJam  Popular  As¬ 
sembly  on  varions  occasions  by  various 
olasses  of  members,  merchants,  ordinary 
ryots  and  lawyers.  I  may  say  that  tho  at¬ 
tention  of  the  Government  was  pointedly 
drawn  to  it  at  tho  last  session  oi  tho  Assem¬ 
bly,  at  tho  17th  session,  by  a  trader  at  tho 
10th  session,  by  another  at  the  lath  suasion, 
by  others  at  the  iuth  aad  tltli  sossions  and 

“  That  then  is  tho  existing  state  oi  tho 
law,  viz.,  that  a  person  oanuot,  uudor  any 
oiroumstaaoes,  got,  ia  tho  onso  oi  money, 
more  than  half  the  priuolpal  up  to  the  doto 
of  the  decree  and  a  like  sum  alter  tho  du- 
oroe  by  way  of  interest,  In  tlio  oasu  of  paddy, 
the  amount  of  intorost  in  either  oaso  may 
he  equal  to  the  principal  at  any  rate,  lie 
oaunot  claim  interest  at  a  rate  mors  than  Id 
or  20  por  oont.  in  tho  oaso  of  mouoy  or  paddy. 
That  is  the  existing  law.  While  that  wan 
so,  at  the  ltth  session  of  tho  Assembly,  a 
trader  or  rather  a  member  representing  the 
trading  classes  brought  to  the  notieo  of 
Government  that  tho  existing  Regulation  of 
1010  was  not  working  satisfactorily  in  tho 
sense  that  it  was  considerably  out  of  date, 
that  it  threw  considerable  restriction  on 
freedom  of  contract,  that  it  also  interfered 
with  natural  rights,  and  that  therefore 
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since  the  merchants,  with  their  honesty  and 
integrity  which  are  absolutely  essential, 
oonldnot  afford  to  lend  any  amount  at  alower 
rate,  they  had  recourse  to  various  dovices  in 
order  to  get  the  same  amount  whioh  th»y 
had  to  pay  to  others  as  intorost.  Those  wore 
the  dilUeaitiea  pointed  out  by  him.  Govorn- 
ment  referred  the  matter  to  tho  High  Court 
for  their  opinion.  Tho  High  Court  then 
consisted  only  of  four  Judges.  Mr.  Bama- 
ohnpdra  Eao,  one  of  the  Judges,  said “There 
is  no  doubt  that  thoro  is  considerable  inoon- 
veuionoo  so  far  as  merchants  and  traders  are 
oonoernod.”He  was  therefore  of  opinion  that, 
if  both  the  contracting  parties  were  mer¬ 
chants  and  traders  or  if  one  of  them  was, 
thon  it  was  dosirablo  that  thoy  should  have 
freedom  of  contract,  tho  Courts,  of  oourse, 
having  tho  discretion  to  into-foro  in  oasos 
whore  it  is  considered  harsh  and  anoon- 
solonable.  In  the  ease  of  a  banker,  he  was 
propared  to  allow  compound  interest  and, 
therefore,  was  in  favour  of  modilioatiou  of 
the  law  in  that  dirootion.  With  reference 
to  tho  third  question,  nii,,  as  to  whether  in¬ 
terest  on  money  should  bo  enhanced,  ho 
said  that,  logioally  speaking,  ho  could  not 
lind  any  distinction  between  interest  at  the 
rate  of  20  per  oent.  for  paddy  and  12  per 
oent.  for  money.  Logioally  speaking  both 
ought  to  be  on  the  same  level.  Therefore, 
interest  up  to  20  per  oent.  might  be  award¬ 
ed  in  the  oase  of  money  also.  But  he  was 
not  for  the  logical  oonolnsion  in  suoh  a  mat¬ 
ter  being  given  edeot  to  and  thoroforo  he 
would  leave  tho  matter  as  it  was.  Thus,  in 
the  result,  he  was  of  opinion  that  the  Be- 
gulations  of. 1010  required  modification  and 
that  tho  nooossnry  modification  might  bo 
made.  Tho  other  Judge  that  expressed  his 
opinion  in  the  matter  was  Mr.  Muthuuaya- 
gom  Pillal.  He  said  that  he  was  not  for  ab¬ 
solute  freedom  of  contract.  Ho  could  not 
see  any  reason  whatsoever  why  there  should 
be  any  difference  between  paddy  and  money, 
so  far  as  the  amount  of  interest  was  concern¬ 
ed.  In  the  oase  of  paddy,  intorest  equal  to 
the  prinoipal  was  awarded  by  Courts  undor 


the  existing  Begulaiion  of  1010 ;  and  he 
oonld  not  see  any  reason  why,  if  in  the  oase 
of  paddy  the  lender  was  entitled  to  have 
his  interest  equal  to  the  prinoipal  amount, 
it  should  not  he  so  in  the  oase  of  money  also. 
'Thus  wo  lind  that  Mr.MuthunayagomPillai 
agreed  that  tho  intorest  should  be  equal  to 
the  prinoipal.  With  reference  to  the  other 
mattor,  ho  said  that  intorest  after  the  de- 
oroo  should  not  be  in  any  way  restricted 
and  that  it  should  also  he  equal  to  the 
whole  of  tho  prinoipal.  He  was  not  for  ab¬ 
solute  freedom  of  contract  being  restored 
and  the  Eegnlations  of  1010  repealed  in  toto. 
Ho  was  only  for  some  modification  in  those 
Eegnlations.  Tho  noxt  Judge  that  express¬ 
ed  his  opinion  was  Mr.  Kcishnan  Hair,  the 
thon  Chief  Justioe.  What  ho  said  was  that 
there  should  bo  freedom  of  contract  and 
that  it  was  absolutely  undesirable  that  any 
restraint  should  bo  put  upon  the  people  in 
that  mattor.  What  ho  said  was  this 
“  People  do  not  require  perpetual  spoon¬ 
feeding.  They  may  be  allowed  greater  free¬ 
dom  and  bo  treated  as  oapable  of  taking 
care  of  themselves.  The  polioy  of  keeping 
them  in  a  state  of  pupilago  for  ever  is  not 
calculated  to  develop  in  the  people  of  Tra- 
vanoore  the  spirit  of  individuality  and  self- 
reliance.  They  may  therefore  be  allowed 
freedom  of  oontraot,  Courts  of  oourse  being 
given  power  to  give  the  requisite  relief 
when  they  think  that  the  terms  of  the  oon¬ 
traot  are  unoonsoionable.  ” 

“Mr.  Justice  Vlraraghava  Alyangar, the 
present  Chief  Justice,  also  said  that  there 
should  he  freedom  of  oontraot  between  the 
parties,  provided  it  was  not  unoonsoionable, 
and  he  further  stated  that,  so  far  as  the 
amount  of  interest  was  oonoerned,  it  might 
bo  equal  to  the  interest  that  was  olaimabla 
in  the  ease  of  paddy.  So  that,  taking  all 
those  opinions  together,  the  result  is,  as 
everybody  can  see,  that  Regulation  X  of  1010 
requires  modification,  and  that  there  should 
not  be  any  difference  whatsoever  so  far  as 
tho  amount  of  interest  is  oonoerned  be¬ 
tween  paddy  and  money.  Then  again,  in  the 
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read  and -passed  on  14-8-1925  (L.  C.  P.,  Vol.  Criminal  Procedure  Code  contains  p 
VII,  P.  9Bi).  The  Regulation  was  published  Bionsfor  the  determination  of  olaims  I 
in  the  Gazette  dated  18-8-1925.  taohed  property.  The  effect  of  an  c 
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or  there  be  some  good  reason  against  it.  than  its  language  renders  necessary.  T1 


Regulation  viii  of  1100. 
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Preliminary. 

1.  (1)  This  Regulation  may  be  cited  as  the  Code  of  C 

(Short  title,  commence-  ProcsduT©  1100. 
mentahd  extent.  ’ 

(2)  It  shall  come  into  force  on  the  first  day  of  [Makarc 

1101. 

(3)  It  extends  to  the  whole  of  Travancore. 

2.  In  this  Regulation,  unless  there  is  anything  repugnan 

Definitions.  the  subject  or  context,— 


(a)  The  Statement  of  Objeots  and  Reasons  and  the  Botes  on  Clauses  appe 
to  the  Bill  which  was  passed  as  Regulation  VIXI  of  X100 :  the  Seleob  i 
mittee's  Report  thereon  and  the  discussions  in  the  Legislative  Ooi 
oonneoted  therewith. 

(&)  The  Statements  of  Objeotp  and  Reasons  appended  to  the  Bills  wbioli  be: 
Regulations  II  ol  1065  and  II  of  1070 :  the  Seleot  Committees’  Re] 
thereon  and  the  Legislative  Connoil  discussions. 

(e)  The  Statement  of  Objects  and  Reasons  appended  to  the  India  Bill  Ni 
of  1901  (Bill  to  amend  the  Code  of  Oivil  Procedure)  published  in  Pa 
of  the  Gazette  of  India,  dated  21st  December  1901 :  the  Seleot  Commit 
Report  thereon  published  in  Part  V  of  the  Gazette  of  India  dated 
Maroh  J908. 

(fy  The  Statement  of  ObjeotB  and  Reasons  with  Notes  on  Clauses— being 
Report  of  the  Speoial  Committee  appointed  to  consider  the  amendme: 
the  Indian  Code  of  Civil  Procedure-appended  to  Bill  No.  3  of  1907 
published  in  the  Port  St.  George  Gazette  dated  1st  October  1907: 
Report  of  the  Seleot  Committee  thereon  published  in  Bart  V  of  the  Ga: 
of  India  dated  15th  February  1908. 


present  Regulation,  with  the  exoeptloi 
“  Movable  property  ”  whioh  is  define: 
that  Code  as  inoluding  growing  oi 
The  original  BUI  oontalned  this  definii 
hut  the  Seleot  Committee  omitted  it, 
the  same  Is  defined  in  the  General  Ola 
Regulation  ’’.-  ff.  C 

In  the  General  Clauses  Regulation,  1 
1073,  “Movable  property”  is  define: 
meaning  “  property  of  every  desorip 

24  ■ 


Seo.  1 : 

The  Regulation,  as  enaoted,  was  to  come 
into  foros  on  the  first  day  of  Ohingom  1101. 
;By  the  amending  Regulation  X  of  1100, 
'  ‘Maiarom’  was  substituted  for  'Ohingom.’ 
See  Objeots  and  Reasons,  Supra. 

.  Seo.  2  [=S.  2=S.  2] 

1 .  .All  the  expressions  defined  in  the 
British  Indian  Code  are  also  defined  in  the 


Regulation  yiii  of  lioo.  [  Sec.  2 

(1)  “  Code  ”  includes  Rules : 

(2)  “  Decree  ”  means  the  formal  expression  of  an  adjudi¬ 
cation  which,  so  far  as  regards  the  Court  expressing  it,  conclusively 
determines  the  rights  of  the  parties  with  regard  to  all  or  any  of  the 
matters  in  controversy  in  the  suit  and  may  be  either  preliminary  or 
final.  It  shall  be  deemed  to  include  the  rejection  of  a  plaint  and  the 
determination  of  any  question  within  Section  40  or  Section  108,  but 
shall  not  include — 

(а)  any  adjudication  from  which  an  appeal  lies  as 

an  appeal  from  an  order,  or 

(б)  any  order  of  dismissal  for  default. 

Explanation.— A  decree  is  preliminary  when  farther  pro¬ 
ceedings  have  to  be  taken  before  the  suit  can  be  completely  disposed 
of.  It  is  final  when  such  adjudication  completely  disposes,  of  the 
suit.  It  may  be  partly  preliminary  and  partly  final. 


except  immovable  property";  and  “  Im» 
movable  property  ”  is  defined  as  including 
“land . but  not  standing  orops”. 

2.  The  definitions  of  the  following  ex- 
precisions  are  new:— “  Code  ”,  “  Legal  repre- 


3 .  Of  the  terms  defined  in  Regulation  II 
of  1065,  the  following  have  been  omitted:— 
‘•Written”  and  “Immovable  property.” 
The  latter  expression  was  thus  defined  in 


perty’  includes  decrees  relating  to  immov¬ 
able  property.”  And,  in  the  Statement  of 
Objects  and  Reasons,  it  was  observed  that 
the  term  was  so  defined  “  in  order  to  re¬ 
move  a  donbt  whioh  would  otherwise  arise 
as  to  whether  the  procedure  to  be  adopted 
in  sales  of  decrees  for  immovable,  property 

immovables”.—  Para  6, 


which  emoluments  were  attached  wereheld 
to  be  immovable  property.— 

42  T.  L.  R.,  477  (16  T.  L.  J„  405). 


Sec.  2  (2):  I.  The  definition  of  the  term 
in  Regulation  H  of  106,5.  was  the  same  as  in 
the  British  Indian  Oode  of  1862.  It  was  as 
follows 

“  ‘Decree’  means  the  formal  expression 
of  an  adjudication  upon  any  right  claimed, 
or  defence  set  up,  in  a  Civil  Court,  when 
such  adjudication,  so  far  as  regards  the 
Court  expressing  it,  decides  the  suitor  ap¬ 
peal.  An  order  rejecting  a  plaint,  or 
directing  accounts  to  be  taken,  or  deter¬ 
mining  any  question  mentioned  or  referred 
to  In  Seotion  238,  but  not  specified  in  Sec 
tion  567,  is  within  this  definition  :  anordet 
specified  in  Section  557  is  not  within  this 
definition.” 

[Section  238  corresponds  to  Seotion  40  of 
the  Present  Regulation,  and  Seotion  557  to 
Section  82  ana  Order  XLII,  Rule  I.J 

II.  In  regard  to  the  new  definition,  the 

“The  definition  of  d$qree  dpeg  npl.  intro¬ 
duce  apy  great  change.  The  only  note¬ 
worthy  addition  In  the  existing  definition 
ia  bo  state  that  there  might  be  composite  as 
well  as  simple,  preliminary  and  final  de¬ 
crees,  with  a  definition  of  what  is  a  preli- 
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[See. 


(3)  “  Decree-holder  ”  means  any  person  in  whose  favour 
a  decree  has  been  passed  or  an  order  capable  of  execution  has  been 
made : 

(4)  “  District  ”  means  the  local  limits  of  the  jurisdiction 
of  a  principal  Civil  Court  of  original  jurisdiction  (hereinafter  called 
a  “  District  Court  ”) : 

(5)  “  Foreign  Court  ”  means  a  Court  having  no  authority 
in  Travancore : 
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(6)  “  Foreign  judgment  ”  means  the  judgment 
foreign  Court : 

(7)  “Government  pleader”  means  a  Sirkar  Yakil 
includes  also  any  Officer' appointed  by  Our  Government  to  per 
all  or.  any  of  the  functions  expressly  imposed  by  this  Code  on 
Government  pleader : 

(8)  “  Judge  ”  means  the’  presiding  Officer  of  a  Civil  Cc 

(9)  “  Judgment  ”  means  the  statement  given  by  the  J 
of  the  grounds  of  a  decree  or  order : 

(10)  “  Judgment-debtor  ”  means  any  person  against  w 
a  decree  has  been  passed  or  an  order  capable  of  execution  has 
made : 

(11)  “  Legal  representative  ”  means  a  person  who  in 
represents  the  estate  of  a  deceased  person,  and  includes,  where  a  p; 
sues  or  is  sued  in  a  representative  character,  the  person  on  wl 
the  estate  devolves  on  the  death  of  the  party  so  suing  or  sued  : 

Seo.  2  (7):  The  British  Indian  Oode  haa  by  the  Code  of  Oivll  Procedure  (Begul 
the  following  :■ — “Government  Pleader  in-  II  of  1065).” 


°indf  Civil  Courts  Guido  has  th, 


shall  tty  any  suit  to  or  in  whioh  ho  is  a  Sec.  2  (10):  Begnlation  II  of  1CG5  (1 
party  or  personally  interested,  or  shall  ad-  eil  *ho  thus  :-‘“;jiiagment-del 

indicate  upon  any  proceeding  oonneotod  mean8  “V  psraon  against  whom  a  do 
with  or  arising  oat  of  saoh  suit.  or  “d0'  11:18  been  made.” 


No  District  Judge  shaU  try  any  appeal  Se0~ 
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(12)  “Mesne  profits”  of  property  means  those  profits  which 
the  person  in  wrongful  possession  of  such  property  actually  received 
or  might  with  ordinary  diligence  have  received  therefrom,  together 
with  interest  on  such  profits,  but  shall  not  include  profits  due  to  im¬ 
provements  made  by 'the  person  in  wrongful  possession  : 

(13)  “  Order”  means  the  formal  expression  of  any  decision 
of  a  Civil  Court  which  is  not  a  decree  : 

(14)  “  Pleader  ”  means  any  person  'entitled  to  appear  and 
plead  for  another  in  Court : 


The  Indian  Code  has  the  following  words 
after  the  words  “and  includes"— “any  por- 
eon  who  intermeddles  with  the  estate 
of  the  deoeased  and.”  These  words  have 
been  omitted  in  the  Regulation  “ns  they 
would,  if  retained,  unduly  enlarge  the 
soope  of  the  term  defined."—  8.  C.  i?. 

II.  In  the  Indian  Code  of  1892,  there 
was  no  suoh  definition.  In  the  present  Code, 
it  was  inserted  by  the  Special  Committee, 
and  they  said  in  their  Report  :--“The  ex¬ 
pression  has  been  variously  interpreted  by 
the  High  Courts  as  would  appear  from  the 
reported  caseB  which  are  not  easily  recon* 
ellable  with  one  another.  The  Committee 
trust  that  the  definition  which  has  been 
added  by  them  will  set  at  rest  what  owing 
to  the  absenoe  of  any  suoh  definition  from 
the  present  Code  is  a  somewhat  debatable 

Sec.  2  (12):  I.  As  in  Section  211  of  the 
Indian  Code  of  1882,  this  definition  formed 
the  Explanation  to  the  corresponding  Sec¬ 
tion  206  [—Or.  XX,  r.  12]  in  Regulation  II 
of  1065.  In  the  dlw  Code,  “the  definition 
which  is  of  general  application  has  been 
removed  to  its  proper  place  from  the  Ex- 

The  definition  in  Regulation  II  of  X0S5 
was  as  followB  “  ‘Mesne  profits’  of  proper¬ 
ty  mean  those  net  profits  whioh  the  person 
in  wrongful  possession  of  suoh  property 
aotually  received,  or,  might,  with  ordinary 
diligence,  have  reoeived  therefrom  ",  The 
definition  in  the  Indian  Code  of  1882  from 
\rh}ch  the  above  definition  was  taken,  had 


at  the  end  the  words  “  together  with  inter¬ 
est  on  suoh  profits".  These  words  were 
omitted  from  the  above  definition  “  for  the 
reason  that  no  interest  is  allowed  on  mesne 
profits  by  the  recognised  custom  of  the 
country  S.  0.  £R,t  Para  29, 

II.  The  new  definition  reproduces  that 
in  the  present  Indian  Code.  In  regard  to 
the  addition  of  the  words  “  but  shall  not  in¬ 
clude . possession",  the  Indian  Special 

Committeo  observed  that  they  “  have  alter¬ 
ed  the  definition  of  ‘mesne  profits’  so  as  to 
exclude  from  the  calculation  any  increased 
rents  and  profits  due  to  improvements  made 
by  the  person  in  wrongful  possession  for 
which  he  oannot  at  present  olaim  compen¬ 
sation  from  the  rightful  owner  either  by 
way  of  mitigation  of  damages  or  otherwise". 

Sec.  2  (18) :  Case  Law. 

Orders  passed  by  the  trial  Court  from 
time  totime  in  purely  interlocutory  matters 

provisions  of  the  Civil  Procedure  Code 
relating  to  reviews  apply  only  to  orders 
whioh  satisfy  the  definition  of  an  order  in 
Section  2  of  the  Code.  Such  an  order  must 
be  a  decision,  i.  e.,  decision  in  a  oase  or  any 
part  of  a  oase.  The  order  to  examine  a 
witness  or  to  take  a  plan  of  the  disputed 
property  does  not  deolde  any  part  of  the  1 
oase  before  the  lower  Oonrt.  The  order  . 
which  led  to  the  appeal  before  the  lower 

and  hence  Rule  1  of  Clause  27  of  Order  42 
did  not  apply  to  it,-  19  T.  J*.  .866. 
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(15)  “Prescribed”  means  prescribed  by  Rules  : 

(16)  “  Public  officer  ”  means  a  person  falling  under ; 
of  the  following  descriptions  namely 

(a)  every  Judge  ; 

(b)  every  officer  holding  a  Commission  from  Us  j 

(c)  every  officer  of  a  Court  of  Justice  whose  dut; 

is,  as  such  officer,  to  investigate  or  report 
any  matter  of  law  or  fact,  or  to  make,  auth 
ticate  or  keep,  any  document,  or  to  take  cha: 
or  dispose  of  any  property,  or  to  execute  c 
judicial  process,  or  to  administer  any  oath, 
to  interpret  or  to  preserve  order,  in  the  Cm 
and  every  person  specially  authorised  bj 
Court  of  Justice  to  perform  any  of  such  duti 

(d)  every  person  who  holds  any  office  by  virtue 

which  he  is  empowered  to  place  or  keep  a 
person  in  confinement ; 


,  ( e )  every  officer  of  Our  Government  whose  dutj 
is,  as  such  officer,  to  prevent  offences,  to  gi 
information  of.  offences,  to  bring  offenders 
justice,  or  to  protect  the  public  health,  safe 
or  convenience  ; 

(/) "  every  officer  whose  duty  it  is,  as  such  officer, 
take,  receive,  keep  or  expend  any  property’ 
behalf  of  Our  Government,  or  to  make  ai 
survey,  assessment  or  contract  on  behalf  of  0 
Government,  or  to  execute  any  revenue-proce 
or  to  investigate,  or  to  report  oif  any  mat! 
affecting  the  pecuniary  interests  of  Our  Gover 
.  ment,  or  to  make,  authenticate  or  keep  ai 
document  relating  to  the  pecuniary  interests 


Sec.  2  i 
addition,  m 
2.  The 
whlohhasl 
oednre  Ood 
the  service 


8lp:pres8lo 
en  deflnei 


i  Government  or  re- 
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Our  .Government,  or  to  prevent  the  infraction 
of  any  law  for  the  protection  of  the  pecuniary 
interests  of  Our  Government ;  and 
(. 9 )  every  officer  in  the  service  or  pay  of  Our  Go¬ 
vernment,  or  remunerated  by  fees  or  commis¬ 
sion  for  the  performance  of  any  public  duty : 

Explanation— Persons  employed  by  Our  Government  to  dis¬ 
charge  the  duties  of  any  office  in  a  temple  or  other  Religious  Endow¬ 
ment  are  within  the  definition. 

(17)  “  Rules  ”  means  Rules  and  Forms  contained  in  the 
First  Schedule  or  made  under  Section  91 : 


(18)  “Share  in  a  corporation”  shall  be  deemed  to  include 
stock,  debentures  or  bonds :  and 


(19)  “Signed”,  save  in  the  case  of  a  judgment  or  decree, 
includes  stamped. 

3.  For  the  purposes  of  this  Code,  the  District  Court  is  subordi- 
Subocdioation  of  nate  to  the  High  Court  and  every  Civil  Court  of 

Courts.  a  grade  inferior  to  that  of  a  District  Court  is 

subordinate  to  the  High  Court  and  District  Court. 


Sec.  2  (19) :  The  definition  follows  the 
British  Indian  Code.  In  Begulation  II  of 
1095,  “  ‘Signed’  inoludes  marked,  when  the 
person  making  the  mark  is  unable  to  write 
hie  name  ;  it  also  inolndee  stamped  with  the 
name  of  the  perron  referred  to 
Sec.  3[=S.2=S.q 

I.  In  Begulation  II  of  1065,  as  in  the 
Indian  Code  of  1883,  this  Section  formed 
part  of  the  definition  of  “  Dhtriot  Oonrt 
In  the  present  Bdian  Oode,  this  has  been 
made  an  independent  Clause,  “asthesub- 

of  definition  ”.  This  arrangement  has  been 
adopted  here. 

II.  The  definition  in  Begulation  II  of 
1005  was  as  follows 

“‘Distriot’  meanB  a  Zillah  or  the  local 
limits  of  the  jurisdiction  of  a  principal  Civil 
Oonrt  of  original  jurisdiction:  “Distriot 
Court  ”  means  a  Zillah  Oonrt ;  every  Court 
of  a  grade  inferior  to  that  of  a  District  Court 


shall,  for  the  purposes  of  this  Code,  be 
deemed  to  he  subordinate  to  the  High  Court 
and  the  Distriot  Court". 

III.  Sections  10  and  11  of  the  Oivil  Courts 
Begulation  may  be  noted  here 10.  The 
Distriot  Oonrt  shall  be  deemed  to  be  the 
principal  Civil  Court  of  original  jnrlsdiotion 
within  the  local  limits  of  its  jurisdiction. 

“  11.  The  Distriot  Court,  shall,  subject 
to  the  general  control  of  Our  High  Court, 
have  control  over  all  Munsifis’  Courts  with- 
in  the  limits  of  its  jurisdiction”. 

Case  Law. 

t .  The  Cour  t  of  a  District  Munslff  has  no 
jurisdiction  to  stay  proceedings  in  a  Crimi¬ 
nal  Court.  The  Munsifi’s  Oonrt  has  no  juris¬ 
diction  over  Magistrates’  Coarts  nor  is  the 
Magistrate’s  Oonrt  a  Oonrt  subordinate  to 
the  Mnnsiff's. —  l»  T.  (.•  <1.,  375. 

2.  See  also— 

Or.  XXXVII,  r.  1.-12  T.  L.  J,  311. 
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4.  In  the  absence  of  any  specific  provision  to  the  conti 

Savings.  nothing  in  this  Code  shaJI  be  deemed  to  lim 

otherwise  affect  any  special  or  local  law  no 
force  or  any  special  jurisdiction  or  power  conferred,  or  any  sp 
form  of  procedure  prescribed,  by  or  under  any  other  law  foi 
time  being  in  force. 

5.  Save  in  so  far  as  is  otherwise  expressly  provided,  not! 
Peonniary  jurisdiction.  herein  contained  shall  operate  to  give  any  C 

jurisdiction  over  suits  the  amount  or  valu 
the  subject-matter  of  which  exceeds  the  pecuniary  limits  (if  any 
its  ordinary  jurisdiction. 


6.  The  following  provisions  shall  not  extend  to  suits  trie 
bif  JtoiSisnit8intr?ed°as  Causes  under  Regulation  II  of  1084,  1 

Smanoauses.  is  to  say,— 

(а)  so  much  of  the  body  of  the  Code  as  relates  tc 

(i)  suits  specified  in  Schedule  No.  II  of 
Travancore  Civil  Courts  Regulation  108 

(ii)  the  execution  of  the  decrees  in  such  su: 

and  __  • 

(б)  the  following  Sections,  that  is  to  say, — 

Sections  71  and  72, 

Sections  74  and  75  so  far  as  they  relate  to 
junctions  and  interlocutory  orders,  and  Sect! 
76  to  86. 

-  • 


Sec.  4  [  =  „  =  S.  i  ]  ■ 
Seo.  5  [•=  „  =S.  6] 


Sec.  6  [=S.1=  S.  7] 

In  Sootion  7  oi  the  British  Indian  Code, 
there  is  also  the  following  Sub*olause  to 
Clause  (a)  :-<<  (iii)  the  exeontionof  deorees 
against  immovable  property.’'  The  original 


Bill  had  adopted  this  Snb-olans  e  also, 
the  Seleob  Committee  deleted  it.  They 
served: — “Immovable  property  may 
proceeded  against  in  exeoubion  ot  Sr 
Cause  deorees  under  oertainoiroumsban 
Henoe  the  amendment.” 

Case  Law. 

See  Or.  V,  r.  17.-  18  T.  L.  J,  S 
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Suits  in  General. 


Jurisdiction  of  the  Courts  and  lies  Judicata. 


7-  (1)  No  person  shall,  by  reason  of  his  descent  or  place  of 
birth,  be  in  any  civil  proceeding  exempted  from  the  jurisdiction  of 
any  of  the  Courts. 


(2)  The  Court  shall  (subject  to  the  provisions  herein  con- 
snSTuuiew  barred  °'Til  Gained)  have  jurisdiction  to  try  all  suits  of  a  civil 
nature  excepting  suits  of  which  their  cognizance  ■ 
is  barred  by  any  enactment  for  the  time  being  in  force. 


Explanation.— A  suit  in  which  the  right  to  .'property  or  to 
an  office  is  contested  is  a  suit  of  a  civil  nature,  notwithstanding  that 
such  right  may  depend  entirely  on  the  decision  of  questions  as  to 
religious  rites  or  ceremonies. 


Sec.  7(1)  t  =  8.6=  „) 

„  (2)t  =  S.7=S.9] 

1.  1.  Subnotion  (1)  la  the  same  as  Sec¬ 
tion  6  of  Regulation  IX  of  1065,  The  Bri¬ 
tish  Indian  Code  has  omitted  this  provi¬ 
sion.  The  Indian  Spealal  Committee  ob¬ 
served:— “The  provisions  oonbained  in 
Seobion  10  of  the  Code  were  first  enacted  by 
Acb  XI  of  1888  and  were  reproduced  in  the 
Dodo  of  1859  and  in  subsequent  Codes.  In 
the  opinion  of  the  Committee,  their  reten¬ 
tion  is  no  longer  necessary  and  they  have 
been  omitted." 

2.  The  cffeinal  Bill  had  omitted  the 
provision.  But  the  Select  Committee  restor¬ 
ed  bhe  old  Seotion,  as  they  “  thought  it 
necessary  to  retain  the  same."  Instead  of 
making  it  a  separate  Seobion,  the  Commit¬ 
tee  made  it  a  Sub-section. 

3.  Seotion  6  of  the  Civil  Prooedare 
Code  [new  Seotion  7  (1)]  cannot  be  constru¬ 
ed  to  mean  that  Civil  Courts  have  unlimit¬ 
ed  jurisdiction  in  insolvency  matters.  The 
objeot  of  the  Seotion  is  sufficiently  indicat¬ 
ed  by  the  use  of  the  words  “  by  reason  of 
hisdeBoentor  place  of  felrth.”  It  refers 


only  to  personal  jurisdiction  [  28  T.  L,  R., 
87  (3  T.  L.  J.,  45)  ]. 

See  also  10  T.  L.  J.,  117,  under  Seotion  19 
Infra. 

II.  1.  Sub.seofcion  (2)  is  the  same  as  Sec¬ 
tion  7  in  Regulation  n  of  1065;  only  the 
words  used  in  the  old  Regulation  in  the 
beginning  were  “The  Courts”  and  not 
“The  Court.”  In  the  Indian  Code  also, the 
word  “Court”  is  used-ih  the  plural. 

2.  In  the  Indian  Code  of  1883,  the  cor¬ 
responding  Seotion  11  was  the  same  as  Seo¬ 
tion  7  of  the  1066  Regulation,  In  the  pre¬ 
sent  Indian  Code.,  the  wording  is:— “The 
Courts  shall....;. excepting  suits  of  which  . 
bheir  oognizanoe  ts  eibher  expressly  or  im¬ 
pliedly  barred,”  There  is  no  difference  in 
the  wording  of  the  Explanation. 

It  may  be  noted  that  the  original  Bill 
adopted  bhe  wording  of  the  present  Indian 
Code.  But  the  Seleob  Committee  ‘‘thought 
it  desirable  to  retain  the  wording  of  the 
Section  as  in  the  old  Regulation.” 

3. .  The  words  “  barred  by  any  enactment 
for  the  time  being  in  force  ”  were  omi^ed 
in  fche  present  Indian  Code,  because  &.a 
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words  made  the  Seotion  too  wide.  ‘  It  ex¬ 
cludes  only  suits  ‘barred  by  any  enactment’. 
There  are  many  matters  o £  a  oiyil  nature 
which  are  barred  by  general  principles  of 
law,  such  as  those  relating  to  Aots  of  State 
and  publio  polloy.”  The  words  were  held 
to  mean  “  expressly  barred."  They  were 
therefore  omitted,  and  the  words  “express¬ 
ly  or  impliedly  barrod  ”  substituted  in 
their  place— 

India  Gazette  dated  31 -1Z-1901,  Pt.  V. 
Seo.  7  (2) :  Case  Law. 

1.  The  Code  o£  Oiyil  Prooedure  prodd¬ 
ing  that  “  the  Civil  Courts  shall  take  cog¬ 
nisance  of  all  suits  of  a  oivil  nature  with 
the  exception  of  suits  of  whioh  their  cog¬ 
nisance  is  barred  by  the  laws  or  customs  of 
Travancore”  (Regulation  II  of  1087),  it  is 
for  the  defendant  to  show  that  the  Courts 
have  no  jurisdiction  and  not  for  the  plain¬ 
tiff  to  show  that  they  have.-l  T.  L.  R.,  57. 

2.  Rights  to  offices  are  real  property 

under  the  Hindu  Law,  and  as  suoh,  suits  in 
respeot  of  them  are  cognizable  by  Civil 
Courts.  The  mere  faot  that  the  Royal  Pro- 
olamation  remitted  the  taxes  once  levied 
upon  snob  offioes  does  not  prove  that  the 
exercise  of  private  rights  has  been  legally 
interdicted,—  3  T.  L.  R.,  56. 


3.  .A  suit  for  declaration  of  title  to  hold 

the  offioe  of  Purohit  is  cognizable  by  the 
Civil  Courts  and  pecuniary  claims  in 
respeot  thereof  are  enforceable  in  a  Court  of 
Law.—  4T.L  R.,  37. 

4.  Aolalm  for  fees  the  levy  of  whioh 
was  forbidden  by  law  oouid  not  be  upheld 
and  the  levy  of  fees  for  the  performance  of 
the  duties  of  Ashan  (ohieftain  of  Elavar  and 
other  castes)  was  illegal. 

The  claim  for  damages  for  loss  of  dignity 
could  not  be  entertained. —  4  T.  L.  R.,  70. 

5.  Oivil  Courts  oan  take  oonguizance  of 
suita.relating  to  public  revenue,  if  the  re¬ 
venue  exeoutive  officers  oonld  be  shown  to 


have  acted  ooutrary  to  any  existiug  r 
acquired  under  the.laws  promulgated  by 
Government  in  its  legislative  capaoity.- 
8T.  L.  R., 
Ref— 16  T.  L.  R.,  155. 

26  T.  L.  R„  80. 

6.  Though  the  passing  of  a  legisla 
enaotment  by  the  Sirkar,  in  the  exerois 
its  legislative  functions, oaunot  be  questio: 
in  a  Oivil  Court,  the  enforcement  of  t 

bar’s)  administrative  dutioB,  against  as 
ject  or  class  o£  subjects,  who  or  wb 
claims  an  exemption  from  the  operat 
thereof,  may  bo  questioned  in  tho  C: 
Courts —  8T.  L.R„] 

Pol— 1G  T.  L.  R„  155. 

7.  The  position  of  tho  Edappally  ohio 
analogous  to  that  of  a  Zemindar  on  tho  10 
Coast  and  he  is  not  entitled  to  exempt; 
from  the  jurisdiction  of  the  ordinary  Ci 
Courts  of  this  State.--  14  T.  L.  R., 

3.  The  right  to  enter  a  temple  and  wi 
ship  there  is  a  personal  right  vesting  indl 
dually  in  eaoh  member  of  a  casta  or  ooi 
munity  according  to  his  status  and  qualilk 
tions  and  coming  within  the  soopo  of  t; 
maxim  “  Actin  personalis  morilur  cum  pr 
3ona  ”,  and  Oivil  Courts  are  bound  to  a 
indicate  upon  euoh  questions,  irrospeoti- 
of  the  decision  of  the  Executive  Govor 
14  T.  L.  R.,  H 
Pol— 81  T.L.  R„  113  (5  T.  L.  J.,  811 

9.  A  suit  involving  tho  question  of  tl 
liability  or  otherwise  of  oerf^n  lands  f. 
the  payment  of  tax  or  cess  claimed  by  tl 
plaintiff  is  of  a  oivil  nature.  Seotion  52 
the  Revenue  Reoovery  Regulation  does  m 
apply  to  olaims  by  tho  private  assignees' 
publio  revenne.  The  question  in  the  oai 
was  not  as  to  the  rate  but  as  to  the  right  1 
levy  any  assessment,  and  the  Governmoi 
whose  rights  are  intended  to  be  protoote 
by  the  above  Seotion  had  expressly  roferte 
the  parties  to  a  oivil  suit  for  the  detormh 
ation  of  the  plaintifi’s  olaim  to  levy  the  oei 
or  tax.  Civil  Courts  have  jurisdiction  t 


Sec.  7] 


The  Civil  Procedure  Code 


[Pa 


declared  an  outcasts  and  the  first  defend- 
ant,  Sirkar,  directed  the  ueoond  defendant, 
the  Karanavan  of  plaintiff’s  Tarwad,  to  per- 
form  the  Jeeva  Sradhom  of  plaintiS  and  to 
dissociate  him  from  all  social  fnnotions  and 
to  forbid  Us  residence  in  the  Tarwad  house. 
The  Sirkar  also  deolared  that  the  plaintiff 
oonld  not  enter  temples  for  purposes  of 
worship.  Plaintiff  sued  fora  declaration 
that  the  deoision  in  the  smartha  enquiry 
was  not  binding  on  him  on  the  ground  that 
the  persons  who  held  the  Smartha  enquiry 
deolared  him  guilty  without  taking  Us  ex¬ 
planation  or  hearing  him.  The  defendant 
Sirkar  oont  ended  that  the  Civil  Courts  were 

not  competent-.to  question  the  legality  of 

the  order  passed  by  Government  inasmuoh 
as  the  Smartha  enquiry,  based  as  it  was  on 

oustomary  law,  was  properly  conducted. 

The  District  Judge  gave  a  decree  as  sued 
for -holding  that  the  Civil  Courts  wore  com¬ 
petent  to  question  the  legality  of  the  order 
and  that,  as  the  decision  in  the  Smartha 

enquiry  was  passed  behind  the  back  of  the 
plaintiff,  it  was  against  natural  justice. 
Held.— The  District  Judge’s  deoision  was 


L,  B.„ dated  22-8-190B-Page  21fi0,  VoT. 
Appendix  II,  Final  Report  on  the  Revon 
Settlement)  allowed  these  lands  to  enji 
the  benefit  of  the  fallow  remissions.  T! 
plaintiff,  having  been  compelled  to  pi 
the  tax  for  the  Kannl  orop  of  1087  in  respe 
of  the  lands  in  suit  which  had  lain  fallo- 

contended,  inter  alia,  that  the  plaint: 
oonld  not,  as  a  matter  of  right,  insist  upt 

remission  of  tax,  and  that  the  Civil  Cour 

had  no  jurisdiction  to  entertain  such  a  sui 

Held _ By  long-standing  usage  fully  r. 

cogmsed  as  valid  and  binding  by  the  Gi 
vernment  in  their  Proceedings,  these  lane 

had  a  right  to  enjoy  the  boneiit  of  fallo 

remissions.  The  lands  having  lain  fallo 
for  the  Kanni  orop  of  1087.  the  tax  fc 
that  crop  was  wrongly  levied.  The  su 
being  one  for  the  recovery  of  money  wronf 
ly  levied,  the  Civil  Courts  had  jurisdiotlor 
There  is  no  wrong  without  a  remedy.  N 
legal  enaotment  was  referred  to  on  behal 
of  the  Sirkar  whioh  had  the  eifeot  of  ousl 
ing  the  jurisdiction  of  the  Court  in  cases  0 
this  description.—  8  T.  L.  J-,  311 

Dist—84  T.  L.  R-,  08  (8  T.  L.  J-,  260) 


Per  Hunt,  0.  C.  J.-The  right  to  enter  a 
temple  toe  the  purpose  of  worsUp  is  a  civil 
right  which  is  vested  in  every  member  of  a 
oaste  or  community  entitled  to  worship  in 
such  temple.  The  right  is  a  purely  personal 
one  and  gives  a  person  whose  right  is  in¬ 
fringed  a  remedy  by  way  of  suit. 

Per  Viraraghava  Aiyengar,  J,~ A  deoi¬ 
sion  in  a  Smartha  enquiry  excommunicat¬ 
ing  a  person  behind  his  back  on  the  strength 
of  statements  made  against  him  and  to 
whioh  he  was  no  party  is  opposed  to  natural 
. is  upheld.— 


.  l.r„  ; 


5  (ST.L 


I.,  311). 


Kanni  orop  was  made  on  the  ground  of  the 
lands  lying  fellow.  This  remission  was 
being  granted  for  a  long  time  past,  and  the 
Government  in  their  Proceedings  (No.  11410/ 


18.  Suit  by  a  Gowda  Saraewat  Brahmii 
for  damages  for  wrongful  expulsion  frou 
membership  of  the  Samooham  of  the  Sara 
swat  Brahmins  of  Parur,  and  for  the  wrong¬ 
ful  aotof  the  defendants  in  preventing  him 
from  performing  Upaliarmmn  in  the  temple 
owned  by  the  Samooham.  Plaintiff,  inter 
alia,  also  claimed  damages  for  the  loss  of 
reputation  entailed  by  the  act  of  the  defend¬ 
ants.  Both  the  lower  Courts  dismissed  the 
suit  holding  that  it  was  oi  a  nature  not 
oognlsable  by  the  Civil  Courts. 

Held  (in  seoond  appeal)  .—The  suit  was 
not  outside  the  oognisanoe  of  Civil  Courts. 

“  It  seems  difficult  to  maintain  on  princi¬ 
ple  that  the  membership  of  a  Vogam  or 
Samooham,  is  an  interest  unprotected  by 
law,  and  may  therefore  be  violated  without 
incurring  any  •  legal  liability.  A  Yogam  or 
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essential  respocts  analogous  to  an  incorpor¬ 
ated  members*  club.  Both  are  voluntary 

ponses  of  conducting  the  societies  are  paid 

. The  members  for  the  time  being  are 

jointly  entitled  to  all  the  properties  and 
funds  of  the  Association,  bnfe  their  indi- 

alisation  until  a  dissolution  takes  plaoe. 
Until  then,  their  rights  are  merely  fo  enjoy 
the  use  of  the  premises  oi  the  association 
and  other  privileges  (if  any)  in  accordance 
with  the  Buies  so  long  as  they  duly  pay 
their  subscriptions,  and  continue  to  be  mem¬ 
bers”. 

“Yogams  or  Samoohams  again  have  in 

legislative  autonomy.  They  may,  within 
limits,  lay  down  laws  unto  themselves  to  re¬ 
gulate  many  matters  of  constitution  and 

internal  management... . These  Rules 

operate  as  conventional  law.  They  form 
part  of  the  contrast  between  the  members 
. An  irregular  or  improper  expul¬ 
sion  of  a  member  from  a  Samooham  or 
Yogam  would,  as  in  the  analogous  case  of 
clubs,  be  remedied  by  our  Courts.  And  this 
jurisdiction  would  be  rested,  as  the  Courts 
of  Equity  in  England  rest  their  jurisdiction 
to  interfere  in  cases  of  wrongful  expulsion 
from  olubs,  on  the  right  of  property  vested 
in  the  member,  of  whioh  he  is  unjustly  de¬ 
prived  by  the  unlawful  expulsion”. 

“If  two  or  more  persons  agreeto  associate 
with  one  another  they  may  either  intend 
that  the  agreemet  shall  oreate  legal  rights 
.  and  duties  or  they  may  not.  In  the  latter 
oase,  the  privilege  of  association  is  out  of  the 
pale  of  legal  protection.  In  the  former 
case,  if  the  association  does  not  possess  pro¬ 
perty,  there  is  no  foundation  for  the  exeroise 
of  the  equitable  jurisdiction  of  the  Courts. 
But  an  action  for  damages  would  probably 
lie  for  breach  of  oontraot,  if  a  member  be 
wrongfully  expelled.  If  however  the  associ¬ 
ation  be  possessed  of  property  the  equitable 
remedies  of  injunction  and  speolfio  perform¬ 
ance  would  be  available  to  a  member  who 


iB  wrongfully  expelled  from  it.  Property 
in  this  connection  would  seem  to  include  the 

of  their  having  paid  their  'subscriptions*  to 
participate  in  the  benefits  of  the  society  ac¬ 
cording  to  Its  Rules  including  the  right  of 
vote”, 

“As  to  the  extent  of  the  jurisdiction  of 
Courts,  the  law  is  that  where  the  Rules  of 
the  association  provide  for  expulsion  if  the 
power  be  exeroisod  in  good  faith  for  the 
benefit  of  the  association,  in  strict  conformi¬ 
ty  with  its  Buies,  and  in  accordance  with  the 
principles  of  natural  justioe,  the  Court  will 
not  further  interfere  with  its  autonomy”. 

An  action  for  damages  for  loss  of  reputa¬ 
tion  owing  to  a  member’s  wrongful  expul¬ 
sion  from  a  Yogam  is  also  one  that  could  be 
taken  cognisance  of  by  Civil  Courts.— 

31  T.  L.  R.,  173 

(=5T.  L.J.,  369). 

10.  Plaintifi’s  suit  was  against  the  Sir- 
kar  for  money,  being  the  valae  of  three 
oourt  fee  stamps  and  one  general  revenue 
stamp  whioh  became  spoiled  and  unfit  for 
use,  after  they  were  purchased  by  the  plain- 
tifi,  or  in  the  alternative  for  the  recovery  of 
other  stamp  papers  in  their  place.  An  ap¬ 
plication  made  to  the  Division  Peishkar 
under  Seotlon  51  of  the  Stamp  Regulation 
for  refund  of  the  amount  sought  to  be  re¬ 
covered  was  rejected  by  that  Officer  on  ac¬ 
count  of  the  plaintiff's  refusal  to  substan¬ 
tiate  his  olaim,  as  he  was  required  to  do. 

The  defendant,  Sirkar,  contended  that 
the  Civil  Court  b  had  no  jurisdiction  to  en¬ 
tertain  the  suit,  that  even  if  they  had,  the 
plaintiff  could  not  effectively  invoke  it,  un¬ 
til  he  had  exhausted  all  the  remedies 
available  to  him  under  the  Stamp  Regula¬ 
tion,  that  the  Peishkar  was  quite  Within  his 
rights  in  oalling  for  evidenoe  to  satisfy  him¬ 
self  as  to  how  the  stamps  got  spoiled  and 
that  the  effect  of  the  plaintiff’s  refusal  to  act 
in  acoordanoe  with  the  requisition  Is  to  put 
himself  out  of  oourt. 

Held.— A'party  aggrieved  by  the  refusal 
of  a  Division  Peishkar  to  grant  any  relief 
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under  Section  51  01  the  Stamp  Regulation 

had  no  right  to  institute  a  suit  in  the  Civil 

Court  against  the  Sirkar  or  the  Division 

Peishkar  in  respect  of  snoh  relief. 

Seotion  51  of  the  Stamp  Regulation  does 
not  oast  a  duty  on  the  Division  Peishkar  or 
oreate  a  correlative  right  in  favour  of  an 
aggrieved  party,  but  merely  confers  a  power 

on  the  former  which  is  exercisable  in  his 

Per  KocMkrislma  Marar,  J.  -Section  7 
makes  it  olear  that  two  conditions  must  exist 
to  invest  Courts  with  jurisdiction  over  suits. 
They  are  (1)  the  suitB  must  be  of  a  Civil 
nature  ;  ,  and  (2)  they  must  be  such  that 
their  cognisance  it  not  barred  by'any  enact¬ 
ment  for  the  time  being  in  force.  In  order 
that  a  suit  may  be  of  a  civil  nature,  it  must 
be  one  based  upon  a  right  falling  within  the 
domain  of  private  law  and  vested  in  the 
plaintiff.  Likewise,  a  civil  action  is  describ¬ 
ed  as 'a  proceeding  in  a  ConrVof  Justioe  in 
•which  one  party,  known  as .  the  plaintiff,  de¬ 
mands  against  another  party,  known  as  the 
defendant,’  the  enforcement  or  protection  of 
a  private  right  or  the  prevention  or  redress 
of  a  private  wrong.’  What  is  given  by.  Seo¬ 
tion  61  of  Regulation  IV  of  1C80  is  not  a 
right ,  but  a  mere  concession,  which  is  in- 
oapable  of  forming  tho  basis  of  any  suit 
which  COuld  be  called  a  suit  of  a' civil  na¬ 
ture.—  34T.  L.  R:,  68  (=8  T.  L.  J-,  169), 

Z&.  In  dealing  with  references  made  to 
the  Civil  Courts  under  Seotion  27  of  the 
Land  Acquisition  Regulation,  the  Courts 
have  jurisdiction  only  to  settle  disputes  as 
to  the  apportionment  of  the  compensation 
amount  or  as  to  the  persons  to  whom  the 
same  or  any  part  thereof  is  payable. 

A  Civil  Court  acquires  jurisdiction  to  ex¬ 
ercise  the  powers  conferred  under  Seotion 
29  of  that  Regulation  only  when  the  Land 
Acquisition  Officer  makes  a  reference  under 

Seotion  18  of  that  Regulation  (F.  B.) _ 

35  T.L.R.,  211, 

31,  The  plaint  property  was  alleged  to  be 
in  the  possession  of  the  plaintiffs  as  ■  owners 
and/in  the  dispute  regarding  the  right  to 


pay  the  tax  for  the  property,  the  Tahsili 
deoided  in  favour  of  the  plaintiffs.  2 
Dewan  Peishkar  set  aside  the  order  of  f 

Tahslldar  and  decided  that  the  defend: 

is  the  person  entitled  to  pay  the  tax  of  t 

plaint  property  and  dlreoted  that  tho  la 

register  be  prepared  aooordingly,  The  s 

was  for  setting  aside  the  order  of  the  Pels 

kar  and  restoring  that  of  the  TahBildar, 

EelS.-- The  suit  as  framed  was  not  mal 
tainable  and  the  proper  oourse  for  tho  pin: 
tiffs  was  to  have  sued  for  a  doolaration . 
their  title  and  possession. 

Per  Baman  Tampi,  J.— The  prayer 
the  plaintiffs  virtually  amounts  to  one  for 
mandatory  injunction  directing  the  Sirk 
to  enter  the  plaintiffs’  names  in  the  Thand 
per  and  to  levy  tho  Sirkar  tax  from  ther 
Such  a  prayer  cannot  be  granted  in  t! 
present  suit  to  which  the  Sirkar  is  not 
party. 

Whether  a  Civil  Court  has  jurisdiction 
set  aside  an  ordor  like  the  present  one.— 
Queer 

Per  the  Chief  Mice.— he  the  order 
the  Deweu  Peishkar  impoaohod  in  tho  su 
has  not  affected  the  plaintiffs  in  any  othc 
way  than  by  ousting  a  oloud  upon  their  titl  1 
the  appropriate  relief  that  the  plaintiffs,  i 

the  defendant,  would  be  a  declaration  < 

22.  Per  Sesha  Aiyar,  J,— If  by  an  ac 
done  by  Government,  with  whom  the  Rogc 
lation  of  the  distribution  of  the  water  of  a 
irrigation  work  tests,  sensible  injury  is  in 
illoted  on  a  body  of  riparian  owners  by  dim 
inishing  the  water  supply  which  they  hay 
hitherto  utilised,  the  riparian  owners  ir 
jnrionsly  afieoted  have,  under  tho  ooramo; 
law,  a  right  of  suit  against  Government 
and  this  right  of  suit  Is  not  lost  by  reasoi 
of  the  provisions  of  the  Irrigation  Regula 

The  one  fundamental  Rnle  of  statutory 
construction— the  Rule  which  at  once  de 
fines  the  office  of  the  judiciary  and  ' mark: 
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Beli.— Section  18  at  the  Lena  Coneer- 
vanoy  Regulation  nmi  than  ;-‘No  suit 
against  Government  shall  be  entertained 
in  any  of  Our  Civil  Courts  in  respeot  of  any 
order  under  this  Regulation,  exoept  upon 
the  ground  that  the  land  in  respeot  of  whioh 
snoh  order  has  been  passed  is  not  a  land 
whioh  is  the  property  of  Government, 
whether  a  Poramboko  or  not :  Provided 
that  Civil  Courts  shall  not  take  oognisanoo 
of  any  suoh  suit,  unless  it  shall  be  instituted 
within  one  year  from  the  aato  on  whioh 
the  oause  of  aotion  arose”.  Thus  an  order 
passed  under  the  Regulation  could  be  im- 
peaohed  by  suit  only  on  two  oonditions  being 
satisfied,  name'ly,  (1)  that  the  ground  of 
relief  is  that  the  land  dealt  with  by  tho 
order  is  not  Government  land,  and  (2)  that 
tho  suit  is  instituted  within  one .  year  of  tho 
date  of  the  order. 

The  setting  aside  of  an  order  passed  un¬ 
der  the  above  Regulation,  in  the  manner 
contemplated  therein,  should  form  the 
groundwork  of  suoh  other  relief  or  reliefs 
that  may  be  granted  by  the  Courts  to  pri¬ 
vate  individuals,  and  therefore,  if  tho  pray¬ 
er  to  set  aside  the  order  is  barred ,  the 
foundation  for  the  suit  falls  to  the  ground. 

The  suit  having  been  brought  more  than 
one  year  after  the  order  oomplained  of,  was 

Per  Scsha  Aiyar,  J.—Ia  the  oonstruotion 

intention  of  the  Legislature,  the  whole  and 
.  every  part  of  the  statute  muBt  be  oonsider- 
.  ed.  This  rule  is  of  primary  importance 
and  has  long  been  settled.  A  statute  should 
bereadwithreferenoeto  its  leading  idea, 
and  its  general  purpose  and  intention  should 
he  gathered  from  the  whole  Act,  and  this 
predominant  purpose  will  prevail  over  the 
literal  Import  of  particular  terms  or  classes, 
if  plainly  apparent,  operating  as  a  limitation 
upon  some  and  as  a  reason  for  expanding 
the  signification  of  others,  so  that  the  inter¬ 
pretation  may  aooord  with  the  spirit  of  the 
entire  Act,  and  so  that  the  polioy  and  object 


Per  Vir or aghava  Iyengar,  C.  J.- 
prooeodings  taken  by  the  Division  Peis 
are  judicial  in  their  nature  and  the  0 
passed  by  him  under  Section  10  ma 
right  or  may  be  wrong,  and  if  wrong  0: 
happen  to  bo  passed  by  this  publio  func 
ary  in  the  exeroise  of  statutory  powors 
od  in  him,  parties,  affeotod  prejudicial 
those  ordors  aro  bound  to  sook  for  rol 
the  manner  provided  by  tho  statute  (F. 

8ST.L.  R.,.«  (—12  T,  L.  d., 

25.  Per  Cltatficld,  3. — Following 
son,  J.  in  20  Mad.  181  nt  p.  470._“  It  i 
open  to  the  Civil  Courts  to  discuss  the 
oionoy  or  otherwise  of  the  grounds  on  v 
the  Darkhast  authorities,  whothor  ori 

comment  lands  to  parties  applyinj 
them,  so  long  as  these  authorities  aot  ■ 
in  tho  scope  of  the  authority  oonf  orro 

Though  the  suooessful  applicant  run 
risk  of  the  deoision  in  his  favour  being : 
on  appeal,  yet  in  order  to  divest  him  t 
vested  right, the  proceedings  in  appeal 
conform  striotly  to  the  provisions  of 
36  of  the  Puduval  Rules. 

In  this  oase,  the  appeal  having  not 
filed  within  2  months  of  tho  deoision  0 
Tahsildar  and  the  appellate  order  hi 
contained  no  reference  to  tho  appeal  ; 
preferred  after  the  timo  and  not  hi 
therefore  excused  such  delay,  the  Pels 
(the  appellate  authority)  must  be  hel 
have  had  no  jurisdiction  to  entertain 
appeal  and  his  order,  passed  without  j 
diction,  is  a  nullity. 

Per  Raman  Tampi,  J.— Following 
observations  of  Sit  Arnold  White,  0.  , 
29  Mad.  461  at  p,  464—”  It  does  not  f( 
that,  beoause  it  is  not  open  to  a  Civil  C 
to  cancel  a  Pattah  became  some  of  the 
malitieB  of  the  rules  have  not  been  ob 
ed,  it  is  not  open  to  a  Civil  Court  tc 
aside  the  order  of  an  appellate  Rev 
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Tribunal  which,  allows  an  appeal  against 
a  grant  by  a  Revenue  Offioer  on  the  ground 
of  irregularity  of  procedure,  if  the  Court 
is  of  opinion  that  there  is  no  evidence  of 
irregularity ;  it  also  does  nob  follow  that, 
because  it  would  not  have  been  open  to  a 
Civil  Court  to  Interfere  if  the  Tahslldar  had 
declined  bo  make  the  grant  on  the  ground 
of  irregularity  of  procedure,  it  iB  nob  open 
to  a  Civil  Court  to  interfere  when  a  grant 
is  set  aside  by  the  appellate  authority  on 
the  ground  of  irregularity  of  procedure  if 
the  Coart  is  of  opinion  that  there  is  no  ir¬ 
regularity.  If  no  grant  has  been  made, 
there  is  no  oontraot.  If  a  grant  has  been 
made,  there  is  a  conditional  oontraot,” 

In  the  absence  of  preoise  provisions  in  the 
Puduval  Rules,  the  only  grounds,  whioh 
would  justify  interferenoe  with  the  Tahsil- 
dar’s  order,  are  those  of  fraud,  misrepre¬ 
sentation  or  mutual  mistake  as  to  an  essen¬ 
tial  matter  or  non-compliance  with  the 
speoifio  rules  on  the  topic. 

That  this  was  the  intention  of  the  Go¬ 
vernment  is  dear  from  the  deliberate  omis¬ 
sion  on  the  part  of  Government  to  define 
and  regulate  the  soope  and  extent  of  the 
Peishkar's  powers 'in  the  Puduval  Rules. 

If  Government  should  bo  held  to  have 
intended  to  invest  Peishkars  with  autoora- 

would  be  defeated  thereby  and  insecurity 
of  tenure  would  result  therefrom.  The 
person  who  is  entitled  to  the  appeal  must 
be  a  party  who  has  an  undoubted  loam 
standi  in  the  inquiry  whioh  culminated  in 
the  order  objected  to. 

The  delay  in  the  presentation  of  the  ap¬ 
peal  oannot  be  exoused,  unless,  having  re¬ 
gard  to  all  the  oiroumsbanocs,  the  appellant 
has  been  vigilant. 

The  above  views  do  not  oonfliot  with  the 
.  rights  and  interests  of  either  Government 
or  the  law  abiding  oitiaen.  They  are  based 
on  considerations  of  justice,  equity  and 
good  conscience  whioh  ought  to  be  the 


guides  in  the  absence  of  speolfio  rules  of 

Ref. — 42  T,  L,  R.}  83 

(-15T.L.  J.,80). 

Pol.— 16  T.  L.  J.  ,  647. 

26.  Per  Chatfieia,  J.-Section  7  of  the 
C.  P.  C.  relates  only  to  cases  where  a  oause 
of  action  has  arisen  and  it  then  determines 
where  such  oause  shall  bo  tried. 

Where  the  question  is  whether  words 
uttered  or  written  by  a  Judicial  Offioer  oan 
give  rise  bo  a  oause  of  action,  Section  7  C. 
P.  0.  has  no  application.—  14  T.  L.  J.,  168. 

27.  Civil  Courts  have  a  right  to  ascer¬ 

tain  whether  a  certain  action  taken  by  the 
spiritual  head  of  a  olmroh  was  taken  bona 
fide  or  not,  if  that  aotion  affected  the  civil 
rights  of  a  person,  suoh  as,  his  rights  to  an 
office  or  rights  to  property  or  some  other 
right.  Civil  courts  will  not  interfere  when 
a  spiritual  right  alone  is  afieoted,  “  If  the 
result  of  an  exoommunioation  1b  to  deprive 
a  man  of  his  civil  rights,  a  Civil  Court  has 
jurisdiction  to  entertain  a  suit  brought  to 
set  aside  suoh  exoommunioation  as  illegal 
and  to  inquire  into  the  merits  of  the 1  case. 
But  even  here  the  jurisdiction  is  limited. 
All  that  the  Court  can  inquire  into  is  whe¬ 
ther  the  order  of  excommunication  was 
passed  bona  fide  in  accordance  with  natural 
justice,  i,  e. ,  after  a  due  hearing  given  to 
the  party  exoommunioated,  at  a  regularly 
convened  meeting  of  the  oaste  which  pass¬ 
ed  the  order,  or  by  a  person  duly  autho¬ 
rised  by  the  oaste  to  pass  it,  in  accordance 
with  either  oaste  usage  or  rule,  and  for  an 
offenoe  against  that  nsage  or  rule  which 
the  man  exoommunioated  did,  as  a  matter 
of  fact,  commit..-  «If  these  conditions  are 
fulfilled,  the  Court  must  hold  that  the  oaste 
aoted  within  its  powers  as  a  domestic  tri¬ 
bunal  with  whose  discretion  it  will  not  in¬ 
terfere— the  Court  in  that  oase  having 
jurisdiction  to  inquire  from  the  point  of 
view  of  the  oaste,  nob  of  the  Court,  into  the 
reasonableness  or  justifiable  oharaoter  of 
the  rule  for  a  breach  of  whioh  the  order 
of  excommunication  was  passed,''  -  - 
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8.  No  Civil  Court  shalbtake-cognizance  of  any  suit  relating 
Suits  relating  to  pen-  to}pensions,  to  Kandukrishi,  Viruthi,  or  Service 
ruth!’  or^ser^eonlm  *nam  lall(Js,  or  to  any  benefits  arising  out  of  sueh 
lands.  lands,  unless  the  plaint  is  accompanied  by  an 

order  of  Our  Government  permitting  the  plaintiff 
to  seek  redress  in  Civil  Courts. 

Explanation— hands  granted  as  a  reward  for  past  services 
are  not  within  the  meaning' of  this  Section. 

Exception. — The  provisions  of  this  Section  shall  not  apply 
to  suits  where  the  registry-holder  of  a  Kandukrishi  Pattam  land  re¬ 
cognised  as  such  in  the  Government  revenue  accounts  seeks— 

(i)  to  recover  the  land  from  a  mortgagee  or  a  lessee,  or 

(ii)  to  evict  a  trespasser  therefrom. 


Sec.  8  C  =  S.  7-A  =  „  J 
X.  Seotion  1  o£  Regulation  II  ol  1037  en¬ 
acted  that  “the  Civil  Oourts  shall  take 

with  the  exception  of  suits  of  which  their 
oognlsance  is  barred  by  the  laws  and  ous- 

no  jurisdiction  over  Kandukrishi  lands. 
With  the  enactment  of 'Regulation  II  of 
10GS,  Section  7  thereof  authorised  the 
Oourts  to  try  all  suits  of  a  civil  natnre  un¬ 
enactment.  In  the  absence  of  any  enact¬ 
ment  against  the  jurisdiction  of  Civil  Courts 
over  Kandukrishi  lands  and  in  view  of  the 
omission  of  the  word  ■  oustom  ’  in  the  above 
Section  7,  it  was  held,  in  S)  T.  L.  R„  142, 
that,  under  Seotion  7  of  the  new  Code  (Re¬ 
gulation  II  of  1065),  Civil  Oourts  had  juris¬ 
diction  to  try  suits  relating  to  Kandukrishi 
,  lands  (26-11-1067).  InO  T.L.R.,  169,  it 
was  held  by  a  Full  Bench  that,  under  the 
Royal  Proclamation,  dated  4th  Edavom 
1061,  the  Civil  Courts  had  no  jurisdiction 
to  try  suits  relating  to  Viruthi  lands,  whe¬ 
ther  alienated  or  unalienated  or  even  tres¬ 
passed  upon  (26-11-1067).  Para  8  of  the 
Proclamation  laid  down  that  ‘‘  no  action 
shall  lie  respecting  any  suoh  land.”  “Suoh” 
land  was  interpreted  to  mean  all  Viruthi 


lands  whether  alienated  or  not.  It  was 
observed  in  that  case  that  “  the  scope  and 
objeot  of  the  Royal  Proclamation,  the  spe¬ 
cial  oharaoter  of  Viruthi  tenure  and  the 
unlimited  power  of  disposal  the  Govern¬ 
ment  has  over  property  of  this  description, 
point  to  the  oonoluBlon  that  the  Legislature 
intended  to  divest  the  Civil  Oourts  of  juris¬ 
diction  over  suits  relating  to  Viruthi  lands.  ” 
In  agreeing  to  the  dismissal  of  the  suit,  T. 
Kunhiraman  Nair,  J.  observed “  The 
eSeot  of  the  law  as  now  interpreted  by  the 
Full  Benoh,  is  to  deprive  a  large  olass  of 
potty  and  poor  landholders  in  the  State  of 
the:  protection  afforded  by  the  Civil  Courts 
established  in  the  oonntry  for  settlement  of 
disputes  of  a  civil  nature,  while  the  declar¬ 
ed  general  polioy  of  Government  has  al¬ 
ways  bean  to  make  the  possession  of  landed 
and  other  property  as  secure,  as  possible.  It 
is,  I  think,  a  matter  for  the  serious  consi¬ 
deration  of  Government  and  the  Legislature, 
whether  the  existing' law  should  not,  in  the 
interests  of  justloe,  be  so  amended  as  to 
enable  the  Viruthi  holders  to  have  recourse 
to  the  regularly  constituted  tribunals  of  the 
State  for  enforcing  their  rights  as  against 
private  individuals,  in  connection  with  their 
Vlrathi  holdings,  the  prohibition  .enaoted 
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emission  contemplated  above 
e,  be  given  without  prejudice 
>sts  of  Government  over  the 


(6)  when  a  mortgagee  or  other  alienee  of 
a  Kandukrishi  land  seeks  to  sue  for  the 

ceeding  against  the  property,  no  sanotion  is 


preceding  paragraph  will  not  apply  to 
Kandukrishi  Thanathu  lands.  These  stand 
on  a  different  footing  and  no  permission  to 
file  suits  in  roapeot  of  them  will  be  given 
under  any  oiroumstauoes”. 

VI.  In  Seotiou  8,  the  rigour  of  the  Bale 
1  contained  in  the  old  Section  7-A  had  been 
relaxed  and  an  exception  made  in  the  oase 
of  suits  by  registry-holders  of  Kandukrishi 
Pattom  lands  recognised  as  suoh  in  the  Go¬ 
vernment  Revenue  accounts  for  the  reoovery 
of  suoh  lands  from  a  mortgagee  or  a  lessee 

The  policy  adopted  in  suoh  matters  seems 
to  be  towards  recognising  alienations  by  way 
of  mortgages  and  leases  with  regard  to 
Kandukrishi  Pattom  lands.— 


1.  In  computing  the  period  of  limitation 
for  suits  relating  to  benefits  arising  out  of 
Kandukrishi  lands,  the  time  taken  bo  obtain 


in  respeot  bo  the  time  taken  to  obtain  the 
sanction  of  Government.  There  being  no 

ed  by  the  Legislature,  plaintiff's  olaim  to 


2.  A  suit  for  recovory  of  damages  on  ac¬ 
count  of  the  non-performance  of  the  Ooliam 
services  abtaohed  to  a  Vtruthi  land  is  not 
a  suit  for  the  reoovery  of  the  laud  or  an/ 


3.  There  are  two  sorts  of  Kudumba  Po- 
ruthi  grants— (I)  granted  in  consideration 
of  past  services  or  meritorious  oonduot  and 
(2;  granted  in  consideration  of  future  ser¬ 
vices  agreed  to  be  rendered.  The  first  kind 
of  grant  is  not  resumable  or  recoverable  by 


is  intended  by  the  Legislature  to  be  brought 
within  the  purview  of  Section  7-A,  0.  P.  0., 
as  would  be  clear  from  the  Explanation  at¬ 
tached  thereto.—  16  T.  L,  R.,  31, 

Ref.— 2  T.  L.  891. 

4.  Aooordingto  Section  7-A,  the  Civil 
Courts  have  no  power  to  take  cognizance  of 
suits  affecting  Kandukrishi  lands  without 
permission  of  the  Government  and  that  per¬ 
mission  must  be  filed  with  the  plaint.  Ab- 
Burning  that  the  plaint  property  is  E>ndu- 
krishiland,  it  does  not  He  in  the  judgment- 
debtor’s  mouth  to  set  up  the  plea  at  this 
stage  (after  the  decree)  for  the  purpose  of 
setting  aside  the  sr‘  4r  He  had  not  appealed 
against  the  deor>  ^or  had  he  raised  this 

pear  in  his  wri^n  statement.  Whether 
the  land  is  Kai^jglrishloc  not  is  amatterof 
evidence,  and  .  .->a  faotthat  should  hare 
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il 


'7-A6f  the  Civil  Prooefiiii'e  Cod'e  applies, 
and  tie  jurisdiction  at  the  Civil  "Courts  is 
ousted.—  ST.  L.J.,  391. 

of  Kandnkrishi  lands  is  not Cognisable  by  a 
CiVll  Obnit,  Unless  the  plaiht  ’is  aooomp'ani- 
ed  by  an  order  ot  Government  permitting 
the  DlaintiS  to  seek  redress  in  Civil  Courts 


ffi  Section  7-A,  Civil  Procedure  Code, 
applies  only  to  shits,  as  understood  in  the 
grammatical  sense,  and  its  provisions  should 

The  use  of  the  word  ‘plaint’  in  Seotion 

Section  24  and  Order  IV,  Buie  I]  Jhidh 
says  that  ‘every  suit  shall  be  instituted  by 


as  required  by  Seotion  7-A  Of  the  Gbde  of 
•6W1  Procedure.— 28  T.  L.Re.BSO 

(=  3T.L.J.,  209). 

[The  addition  of  the  present  Exception  to 
the  old  Seotlon  7-A  has  ohanged  the  law  and 
mitigated  the  severity  noted  in  a  T.L. 
R.,  169.] 

Ref  ^.W  T.L.J.,  782. 

13.  A  suit  for  declaration  of  title  to  a 
bnilding  standing  on  Kandukishi  land  and 
■  put  up  by  one  or'  the  other  of  the  parties  to 
the  suit  is  maintainable  even  without  Go¬ 
vernment  sanotion  under  Seotion  7-A,  Civil 
Procedure  Code,  as  the  suit  relates  to  the 
bnilding  only  and  does  not  in  any  way  afreet 
the  land.—  30  T.  L.  R.,  213. 


presenting  a  plaint  to  the  ‘Court  or  snob 
Officer  as  it  appoints  in  this  behalf’  appear 
clearly  to  show  that  the  word  ‘suit’  was 
used  in  its  ordinary  sense,  i.  a.,  as  a  pro¬ 
ceeding  beginning  with  the  pr  esentation  of 


a  plaint  and  ending  with  the  passing  of  a 
decree.  If  the  Legislature  had  thought  that 
Section  7-A  shSnld  govern  execution  pro¬ 
ceedings  also,  they  would  have  used  langu¬ 
age  more  dearly  expressing  that  intention. 
(S’.  B  ).—  SBT/L.R.,^  * 


15.  The  plaintiff 's  case  was  that  the 
plaint  properties,  though  originally  Kahdn- 
Ifrishi  tenure,  were  under  VRoval  grant 


Ref.— 38T.  L.  R.,  240 

(=7  T.  L.  J,2S0). 

19  T.  II.  J.,'782. 

‘14.  (1)  The  rights  of  a  tenant  of  Kaiidn- 
krishi  lands  over’ the  improvements  effeoted 
by  him  on  snob  land,  that  is,  plantations 
effeoted  and  bifildings  erected  By  him  on 
snob  land  are  attachable  and  saleable  in 
'  eleontion  of  a  deoree  .  against  snob  tenant 
and  Seotion  7-A  of  the  Civil  Procedure 
"Code  ii'nObar  to  sndh  att'adhmeht  and  sale. 

The  improvements  effeoted  on  snob  lands 
by  Kandnkrishi  tenants,  'many  of  whom 
'have  been,  according  to  the  traditional 
polioy  of  the  Crown  of  not  oaprioionsly  dis¬ 
turbing'  possession,  left  to  enjoy  Kandnkrishi 
'  lands  for  generations,  are  often  of  a  hubstan- 
tlal  kind,  and  there  is  no  reason  why  such 
valuable  rights  should  not  be  madehvail- 
able  by  attachment  mad  sale,  tor  satisfying 
deoree- debts,  due  by  those  tenants,  unless 


made  over  'absolutely  to  oije  S.  and  others, 
that  plaintiff  purchased  their  rights  under 
^registered  sale.deed,that  plaintiffhnd  her 
predecessors  in  title  were  in  possession  fdr 
over  sixty  years  adversely  toiths  Siriar,  that 
she  was  foroibly  evicted  therefrom  finder  the 
orders  of  the  defendant  Sirkhr,  and  thdt 
she  was  entitled  to  restitution  at  the  pro- 
perty  or  in  the  alternative  to‘ the  value- of 
improvements.  The  Sitkar  uontendedchat 
the  Court  was  not  competent  'to-take  oo- 
gnisanoe  of  the  suit,  sinoe  the  properties 
were  Kandnkrishi  lands  and  the  plaintiff 
had  not  produced  any  sanction  from  Govern¬ 
ment  permittingiher  to  seek  redreBS  in  Civil 

Held. --In  view  of  the  plaint  allegation 
that  the  'Suit  -properties  passed  under  a 
Royal’gffcnt  with  absolute  pcwBr  of  enjoy¬ 
ment  and  that  the  plaintiff  and  his  prede- 
eessors  were  in  adverse  possessiom'fOr  over 


[Part 


See.  9  3  THE  CIVIL  PBOOEDtJBE  CODE 

9.  No  Court  shall  proceed  with  the  trial  of  any  suit  in  which 
the  matter  in  issue  is  also  directly  and  substanti- 
s  ay  0  Ba  '  ally  in  issue  in  a  previously  instituted  suit  be¬ 

tween  the  same  parties,  or  between  parties  under  whom  they  or  any 
of  them  claim  litigating  under  the  same  title  where  such  suit  is 
pending  in  the  same  or  any  other  Court  in  Travancore  having  juris¬ 
diction  to  grant  the  relief  claimed. 

Explanation.— The  pendency  of  a  suit  in  a  foreign  Court 
does  not  preclude  the  Courts  in  Travancore  from  trying  a  suit  found¬ 
ed  on  the  same  cause  of  action. 


granted  to  a  party  personally,  r 


whose  benefit  it  is  obtained  m 


17.  No  sanotion  of  Government  under 
Section  8  is  necessary  to  institute  a  suit  by 
the  registry-holder  of  a  Kandukrishi  land 
for  reoovery  of  the  rent  due  in  respeot  of 
the  property  from  the  lessee. 

The  benefit  mentioned  in  Section  8  must 

be  suoh  an  interest  as  would  affect  the  land 

itself,  if  a  Civil  Court  grants  the  relief  pray¬ 
ed  for  in  bhe  plaint.  Rent  in  respeot  of 
Kandttkrishi  lands  cannot  be  oalled  a  benefit 
arising  out  of  the  land.  The  Government 


is  confined  to  the  land.  Rent  pare  and 
simple  is  a  question  exolusively  between  les¬ 
sor  and  lessee.  It  does  nob  affect  the  land,— 

19  T.  L.J.,  782. 


(=17T.L.J W/. 
19  T.L.J.,  IIS. 

Order  XXIII,  r.  1.-  24T.L.R.,  127. 

„  XXXVIII,  rr.  1-5.— 42  T.  L.  R.,  458 
(=16  T.  L.  d.,  695}. 


Sec.  9  [=S.8=  S.I0]  * 

I. 1.  The  corresponding  Section  in  Regu- 
lation  II  of  1065  was  as  follows  :  — 

“8.  Pending  sstiis.— Exoept  where  a  suit 
has  been  stayed  under  Seotion  17,  the 
Court  shall  not  try  any  suit  in  whioh  the 

matter  in  issue  is  also  directly  and  substan¬ 

tially  in  issue  in  a  previously  instituted  suit 

ties,  Or  between  parties  under  whom  they 
or  any  of  them  claim,  pending  in  the  same 
or  any  other  Court,  whether  superior  or 

inferior,  in  Travanoore,  having  jurisdiction 

to  grant  suoh  relief. 

Explanation.—' The  potency  of  a  suit  in 

a  foreign  Court  does  not  preclude  the  Courts 

in  Travanoore  from  trying  a  suit  founded 
on  the  same  oauae  of  aobion.” 

2,  For  Section  17  of  the  old  Regulation, 
see  under  Seotion  22,  Infra . 

II.  1.  The  wordB“  proceed  with  the  trial” 
have  been  substituted  for  bhe  word  '‘try” 
in  order  “  to  express  clearly  the  action  to 
be  taken  by  the  Courts.”  (Seleot  Committee 
on  the  1001  BiU).— 

India  Gazette  dated  21*8-1908,  Pt.  V. 
2.  The  words  » for  the  same  relief  ” 
whioh  occurred  after  the  words  "In  a 
previously  instituted  salt”  have  been  omit¬ 
ted  “beoause  the  application  of  the  provi¬ 
sion  should  depend  not  upon  the  mere  pray¬ 
er  of  the  parties,  but  upon  the  matter  in 
wane.”-  Ibid. 
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The  Civil  Procedure  Code  [Part 

io.  No  Court  shall  try  any  suit  or  issue  in  which  the  matter 
fa  Judieata,  directly  and  substantially  in  issue  has  been  di¬ 

rectly  and  substantially  in  issue  in  a  former  suit 
between  the  same  parties,  or  between  parties  under  whom  they  or 
any  of  them  claim,  litigating  under  the  same  title,  in  a  Court  com¬ 
petent  to  try  such  subsequent  suit  or  the  suit  in  which  such  issue  has 
been  subsequently  raised,  and  has  been  heard  and  finally  deoided  by 
such  Court. 

Explanation  The  expression  “  former  suit  ”  shall  denote 
a  suit  whicht  has  been  decided  prior  to  the  suit  in  question  whether  or 
not  it  was  instituted  prior  thereto. 

Explanation  II. — For  the  purposes  of  this  Section,  tli$  com¬ 
petence  of  a  Court  shall  be  determined  irrespective  of  any  provisions 
as  to  a  right  of  appeal  from  thefdecision  of  such  Court. 


reasons  an  aotion  should  not  be  held  up 'for 


Sec.  10  [  =  S.U  =S.  11 } 

I.  The  ohanges  made  in  the  Saotion 


Seotion  9,  0..  P.  0.,  or  the  principle  under¬ 
lying  it  is  ^ppUoable  only  to  oases  where 
there  exists  the  essential  element  of  juris¬ 
diction  in  both  Courts  to  deal  with  the 
matter  in  controversy  and  to  decide  lb 
finally,  so  that  the  decision  when  aotualiy 
made  by  one  Court  will  be  binding  on  bhe 
other.  This  principle  is  not  applicable 
where  the  actions  are  before  two  Courts  of 
absolutely  independent  jurisdiction,  the 
evidence  and  decision  in  one  Court  upon 
any  matter  common  to  both  the  aotions 
being  quite  useless  for  its  determination  in 
the  other  Court. 

Where  a  ciyil  suit  will,  involve  the  cross- 
examination  of  the  defendant— the  aocused 

bhe  Criminal  Court,  in  answer  to  the  prose¬ 
cution,  the  Civil  Court  will  be  doing  justice 
if  it  stays  trial  of  the  suit  before  it.— 

19  T.  L.  J„  632. 


(1)  The  words  “of  jurisdiction”  which 
occurred  before  the  words  “oompetonl;  to 
t^y”  in  the  main  para  of  the  old  Seotion, 

(2)  Explanations  I  and  XI  are  new  and 

“are  bhe  result  <&  judicial  decisions  of  this 
Slate  in  conformity  with  tho  Judicial  deci¬ 
sions  In  British'  India.  See  1  T.  L.  J  ,  49 ; 
25  X.  L.  B.,  77.”-  Notes  on  Clauses. 

(3)  Explanations  HI,  IV  and  V  repro¬ 
duce  the  old  Explanations  I,  II  and  III  res- 
peotivoly. 

(4)  Explanation  VI  is  the  old  Explana¬ 
tion  V  with  the  words  “of  a  publio  right 
or”  added  after  the  words  “in  respect.” 

II.  The  Seotion  as  thus  enaotedisthe 
same  as  Seotion  11  of  the  Indian  Code.  Tho 
Beport  of  the  Inctian  Special  Oommlttoe 
says  in  the  Hotes  on  Clauses 

“lb  is  not  possible  to  make  a  complete  ex¬ 
position  of  a  subject  so  complex  as  that  of 
res  judicata  within  the  limits  o.f  a  Seotion  of 
an  Act  and  tho  Committee  tUink.it  .bettor  to 
re-enaot  Seotion  13  as  it  stands  In  ttyj.Opde 
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Explanation  III.— The  matter  above  referred  to  must  in  the 
former  suit  have  been  alleged  by  one  party  and  either  denied  or 
admitted,  expressly  or  impliedly,  by  the  other. 

Explanation  IV. — Any  matter  which  might  and  ought  to 
have  been  made  ground  of  defence  or  attack  in  such  former  suit 
shall  be  deemed  to  have  been  a  matter  directly  and  substantially  in 
issue  in  such  suit. 

Explanation  V. — Any  relief  claimed  in  the  plaint,  which  is 
not  expressly  granted  by  the  decree,  shall,  for  the  purposes  of  this 
Section,  be  deemed  to  have  been  refused. 

* Explanation  VI. — Where  persons  litigate  bona  fide  in  respect 
of  a  public  right  or  of  a  private  right  claimed  in  common  for  them¬ 
selves  and  others,  all  persons  interested  in  such  right  shall,  for  the 
purposes  of  this  Section,  be  deemed  to  claim  under  the  persons  so 
litigating. 


with,  snob  modifications  only  as  experience 
has  shown  to  be  necessary. 

“The  Committee  reoognise  that  a  proceed¬ 
ing  does  not  oome  within  the  language  of 
that  Section ;  but  they  think  it  better  not  to 

the  reason  that  the  applicability  of  the 

dootrine  of  res  judicata  to  certain  proceed¬ 

ings  ia  not  open  to  doubt ;  and  they  foresee 
that  any  express  reference  to  proceedings 
in  a  crystallised  definition  might  only  lead 
to  difficulties  (L.R.,  U:  I  A;  87,  and  I.L.R., 
29  Cal.,  70). 

“Explanation  11  is  new  and  is  intended 
to  affirm  the  view  that  the  oompetenoe  of 
the  jurisdiction  of  a  Court  does  not  depend 
on  the  right  of  appeal  from  its  decision. 

“Explanation  VI.—  The  inclusion  of  pub¬ 
lic  rigUa  is  to  give  due  efieot  to  suits  re¬ 
lating  to  publio  nuisanoes  (Clause  91)” 
[Section  71  of  the  Regulation.] 
m.  The  following  Explanations  (IV  and 
YI)  which  were  in  Regulation  ll  of  1065 
have  been  omitted 


is  such  as  the  Court  making  it  coull  not 

of  either  party  or  reconsider  of  its  own  mo¬ 

tion.  A  deoision  liAble  to  appeal  may  be 
final  within  the  meaning  of  this  Seotion 
until  the  appeal  is  made,” 

The  latter  portion  of  the  above  Explana¬ 
tion  ( 2nd  sentence  )  was  in  the  Indian  Civil 

Committee  of  1908  in  omitting  it  said 
“We  think  it  is  liable  to  misconstruc¬ 
tion  and  that  the  law  is  well  established 
apart  from  the-Explanatlon.” 

Explanation  FI. -See  Note  under  Seotion 
18  Infra. 

IV.  Section  2  of  Regulation  H  of  1087 
was  as  follows “2.  The  Civil  Oourts  shall 
not  take  cognizance  of  any  suit  brought  on 
&  cause  of  action  which  shall  have  been 
heard  and  determined  by  a  Court  of  com¬ 
petent  jurisdiction  in  a  former  suit  between 
the  same  parties  or  between  parties  under 
whom  they -claim.” 


Sec*  lo  ] 
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place  the  expression  «  matter  directly  and 
substantially  in  issue,’1  an  expression  which 
will  inolude  not  only  the  cause  of  aofcion  on 
which  the  suit  is  based,  but  also  all  matters 
which  are  or  ought  to  be  put  In  issue,  for 
the  determination  of  the  oause  of  notion”.— 
5  T,  L.  J.,  64. 

2.  The  Appellate  Court,  though  it  usual¬ 
ly  does  not  take  evidence  itself  (and  decides 
upon  arguments  and  reoords)  also  “  tries  ” 
the  issue  when  it  investigates  the  arguments 
and  goes  into  the  reoords  for  ooming  to  a 
oonolusion.— 


3.  “  There  is  a  difference  between  ‘cross 
suits’  and  ‘connected  suits’  strictly  so  call¬ 
ed,  though  the  expression  ‘conneoted  suits’ 
might  be  used  to  signify  ‘cross  suits’  also. 
In  two  oross  suits,  the  rights  claimed  in 
one  suit  are  identically  the  defences  set  up 
in  the  other -suit,  while  the  rights  olaimedin 
the  latter  snit  are  identically  the  defences 
set  up  in  the  former  suit.  (Examples  of 
arose  suits  are  where  a  landlord  and  a  te¬ 
nant  bring  separate  suits,  each  against  the 
other,  on  the  same  lease  transaction,  or 
where  two  traders  bring  suits  against  each 
other  on  the  same  set  of  transactions,  and 
so  on).  In  conneoted  suits,  the  subject-mat¬ 
ters  are  different,  while  most  of  the  issues 
of  faots  and  law  are  the  same,  and  it  is  not 
necessary  that  the  position  of  the  parties 
as  plaintiff  and  defendant  in  one  suit  should 
be  reversed  as  defendant  and  plaintiff  in  the 
other  suit.  The  principles  of  law  govern- . 
ing  the  deolsion  of  the  question  of  res  judi* 

differ.  In  two  oiosb  suits,  the  rights  allow^ 
ed  and  disallowed  as  well  as  the  findings 

whereas  in  conneoted  suits  most  of  the 
findings  are  the  same,  though  the  subject- 
matters  and  consequent  reliefs  are  different. 
In  oross  suits,  if  .we  hold  that  the  Appellate 
Court  is  not  precluded  in  the  appeal  against 
the  decision  in  the  first  of  the  suits  from 
altering  or  reversing  -the  decision  by  the 


faot  of  the  adjudication  in  the  second  sui 
not  having  been  appealed  against  by  th 
same  aggrieved  party,  a  doubt  arises  whe 
t her  the  deoree  in  the  second  suit  so  no 
appealed  against,  beoomes  ipso  facto  alter 

of  the  decree  on  the  first  suit  in  appeal 
though,  in  the  natural  oourse,  the  secon< 

oulty  and  anomaly  is  not  fully  faoea  in  th 
deoision  in  29  Mad.,  833, where  their  Lord 
ships  say.  that  the  appeal  deoision' in  th 
first  suit  would  have  the  effeot  of  supersed 
ing  the  adjudication  in  the  second  suit,  bu 

might  be  the  exaot  legal  effeot  of  suol 
supersession.  “However  in  the  oase  o 
oonneoted  suits,  the  said  difficulty  does  no 
arise,  as  the  reliefs  granted  and  the  decree 

superseded  by  the  reliefs  and  deoree  in  the 
other  oonneoted  suit ;  and  the  only  questioi 
will  be  whether  the  findings  In  one  con 

come  final,  are  res  judicata  and  binding  oi 
the  Appellate  Court  to  which  appeal  hai 
been  preferred  from  the  deoision  in  th( 
other  connected  snit.  The  strength  of  tin 
doctrine  of  res  judicata  is  not  so  powerfu 


and  whereas  in  the  former  oase,  an  oppea 
against  the  deoree  in  one  of  the  oross  suits 
might  be  considered  as  an  appeal  praobi- 
oally  in  both  suits,  and  hence  as  affeoting 
the  deoision  and  findings  in  both  suits,  the 
same  considerations  do  not  apply  to  deoreet 
in  connected  suit3.:’-27  T.  L.  R,,  77 
(=1T. 

4.  One  of  the  essential  requisites  for  the 
operation  of  the  role  of  res  judicata  is  that 
the  parties  in  the  second  salt  must  have 
been  parties  in  the  prior  suit  or  their  privies. 
One  person  beoomes  privy  to  another  (1)  by 
succeeding  to  the  position  of  that  other  as 
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regards  the  subject!  of  the  estoppel,  (2)  by 
holding  in  subordination  to  that  other. 
Privies  so  far  as  the  rule  of  estoppel  or  res 
judicata  is  oonoemed  are  of  three  olasses:- 
(1)  privies  in  blood,  (2)  privieB  in  law,  and 
(3)  privies  In  estate. 

It  has  to  be  remembered  that  privity  for 
the  purpose  of  the  operation  off  these  rules 
arises  from  property  and  not  personal  rela¬ 
tion.  « To  make  a  man  a  privy  to  an  aofcion 
he  must  have  acquired  an  interest  in  the 
subjoot-matter  of  the  aoiion  either  by  in¬ 
heritance,  succession  or  purohase  from  a 
party  subsequently  to  the  action  or  he  mast 
hold  property  sabordinabely.” 

The  first  olass  of  oases  (privies)  set  forth 
above  refers  to  persons  succeeding  by  in¬ 
heritance.  The  second  olass  contemplates 

tenants  by  the  courtesy,  testator  and  execu¬ 
tor  and  the  like.  The  third  olass  includes 
oases  of  derivative  interest  acquired  by  the 
person  concerned.—  43  T.  L.  R.(  108 

(  —  17  T.  L..  J-,  593  ). 

VI.  1.  To  be  a  res  judicata ,  there  mast 
be  an  adjudication  of 'some  sort,  and  not  a 
mere  non-suit,—  2  T.  L.  R.,  38. 

2.  No  proposition  of  law  is  more  firmly 

established  than  that  when,  in  a  former 
suit,  the  parties  were  the  same  and  appear¬ 
ed  in  the  same  oapaoity  and  the  same  point 
was  in  issue,  the  judgment  on  suoh  point  is 
oonolusive  on  those  parties.  It  makes  no 
difference  so  far  as  the  question  of  res  judi¬ 
cata  is  concerned  that  the  form  of  action  is 
not  the  same  in  each  case.  The  conclusive  ef¬ 
fect  of  a  res  judicata  extends  to  any  matter 
which  it  was  necessary  to  decide  and  whioh 
was  actually  decided  as  the  geound  work  of 
the  decision  itself  though  it  does  not  extend 
to  any  matter  whioh  came  collaterally  in 
question.—  7  t.  L.  R.,  177. 

3.  The  rule  of  res  judicata  applies  to 
an  issue  as  well  as  to  a  salt  once  tried  and 
determined  between  the  same  parties  or 
those  under  whom  they  olaim.— 

18  T.  L.  R.,  333. 


4.  The  rule  of  res  judicata  applies 
alike  both  to  olaims  and  pleas.— 

21  T.  L.  R.,  187. 

5.  The  rule  of  res  judicata  applies  as 
muoh  to  execution  as  to  suits. - 

29  T.  L.  R.,204. 

fl .  Section  9  of  the  Civil  Procedure  Code 
(old)  applies  to  the  retrial  of  any  issue  as 

7.  An  innocent  party  oan  plead  fraud  in 
a  subsequent  suit  in  order  to  make  the  for¬ 
mer  judgment  a  nullity  so  far  as  that  for¬ 
mer  judgment  is  sought  to  be  used  as  res 
judicata  in  tespeob  of  »  collateral  matter, 
that  is,  in  respect  of  a  finding  or  other  mat¬ 
ter  nob  affecting  the  aotual  rights  and  liabi- 

decree.—  K,  P.,  578. 

8.  The  rule  of  res  judicata  only  pre- 

certain  conditions,  the  trial  of  a  suit  or  an 
issue  whioh  has  already  been  heard  and 
deoided.  It  does  not  operate  so  as  to  invest 
the  finding  with  the  effect  of  a  decree.  A 
declaratory  deoree,  on  the  other  hand, 
confers  a  distinct  specific  relief.— 

34  T.  L.  R.,  21$ 

(  =8  T.  L.  0*  218). 

9.  It  is  undisputed  law  that  the  findings 
in  a  judgment  upon  matters  whioh  subse¬ 
quently  turn  out  bo  be  immaterial  to  the 
grounds  upon  whioh  a  suit  is  finally  dis¬ 
posed  of,  as  to  the  plaintiff's  right  to  any 
relief  sought  by  him  as  deolared  by  the 
deoree  amount  to  no  more  than  oUter  dicta 
and  do  not  constitute  a  final  decision.—  ' 

9  T,  L.  J.f  338. 
■  10.  The  oauseof  aotion  has  no  relation 
whatever  to  thedefejioe  which  may  be  set 
up  by  the  defendant,  nor  does  It  depend 
upon  the  oharaoter  of  the  relief  prayed  for 
by  the  plaintiff.  It  relates  entirely  to  the 
grounds  set  forth  in  the  plaint  as  the  came 
of  action,  or  iu  other  words,  bo  the  media 
upon  which  the  plaintiff  asks  the  Court  to 
arrive  ab  a  conclusion  in  his  favour. 
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was  res  judicata  by  a  format  deoision.  The  of  the 
gneafcion  was  whether  the  plaintiffs  were,  en*  oath* 
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transaction  1b  sought  to  be  established  in 
different  modes  or  by  different  means. 

(2)  The  cause  of  action  (the  rights  in 
respect  of  which  the  plaintiffs  demand  judg¬ 
ment)  for  the  subsequent  suit  being  entirely 
different  from  that  for  the  previous  suit, 
Section  39,  0.  P.  0.,  which  simply  enjoins 
that  the  whole  olairn  arising  out  of  the 
same  oause  of  aotion  should  be  included  in 
one  suit,  oould  have  no  application. 

(3)  Explanation  U  to  Section  9,  C.  P.  0. 
did  not  render  it  incumbent  on  a  plaintiff 
to  oombine  asjgrounds  of  attaok  every  oause 
of  aotion  he  might  have  had  at  the  date  of 
suit  in  respeot  of  the  property  sued  fox,  the 
principle  being  that  where  the  several  inde¬ 
pendent  grounds  of 'action  are  available,  a 
party  is  bound  to  unite  them  all  in  one  suit, 
though  he  is  bound  to  bring  before  the 
Oourt  all  grounds  of  attaok  available  to  him 
with  reference  to  the  title  which  is  made 
the  ground  of  aotion.  .. 

The  Explanation  does  not  support  the 
position  that  a  plaintiff  who  seeks  to  redeem 
a  speoifio.  mortgage  which  is  not  proved 
is  thereby  precluded  from  seeking  to  re¬ 
deem  the  same  property  from  another  spe¬ 
oifio  mortgage.—  25  T.  L.  R.,  118, 

Ref.— 27  T.L.R.,  51 

[-2T.  L.  J.,  156] 
5  T.L.  J.,  64. 

Fol.— 35  T.  L.  R.,  80. 

25.  The  trustees  of  a  Devaswom  sued 
and  obtained  a  decree  for  recovery  of  the 
sohedule  property  on  the  strength  of  a 
lease.  The  decree  was  unexecuted,  and 
the  execution  was  allowed  to  be  barred.  In 
a  subsequent  suit  brought  within  twelve 
years  of  the  prior  decree  for  recovery  based 
on  the  Devaswom’s  title  to  the  property,  it 
was  contended  for  the  defenoe  that  the  suit 
was  barred  by  the  decree  in  the  prior  suit. 

.Held,— The  suit  was  maintainable,  as  the 
oause  of  aotion  in  the  prior  suit  was  differ¬ 
ent  from  that  In  the  subsequent  one. 

As  the  basiB  of  the  prior  suit  was  the 
legal  relation  of  lessor  and  lessee  wad  that 


of  the  present  was  the  plaintiff’s  title  to  t 
land  as  trustee  of  the  Devaswom,  t 
causes  of  aotion  in  the  two  suits  were  diff< 

not  operate  as  res  judicata, 

“A  plaintiff  who  has  onoe  sued  a  defen 
ant  to  judgment,  cannot,  while  the  jua 

again  for  the  same  oause,  not  beoause  he 
estopped  from  doing  so  (though  he  as  m 
as  the  defendant  is  estopped  from  averrii 
anything  contrary  to  the  record),  but  h 
oause  the  cause  of  action  is  merged  in  tl 
judgment,  which  oreabes  an  obligation  of 
■  higher  nature,”  “But  there  will  be  a 
merger  unless  the  oause  of  action  is  tl 
same,  and  the  plaint!  (1  had  an  opportunity  c 
recovering  in  the  first  aotion  what  he  seel 
to  recover  in  the  seoond ;  otherwise,  th 
defendant  is  not  twice  vexed  for  the  gam 


There  is  no  difference  in  principle  be 
tween  a  suit  for  reoovery  of  property  base* 
on  a  lease  whioh  is  dismissed  and  one  whio) 
is  deoreed,  but  of  whioh  execution  is  barred 
so  far  as  its  effeot  on  a  subsequent  suit  base< 
on  title  is  oonoerned.  If  in  the  first  oast 
the  remedy  by  a  subsequent  suit  based  oj 
title  is  not  barred,  there  is  no  reasson  whj 
in  the  seoond  case  the  same  remedy  should 
cot  be  open  to  the  plaintiff,  if  fop  some 
reason  or  other  he  has  disabled  himself 
from  reaping  the  fruit  of  the  former  deoree 
in  his  favour.—  2.7  T.  L.  R.,  Si 

(=2  T.L.  J.,  156), 

26,  The  rale  of  res  judicata  is  not  res¬ 
tricted  in  its  application  to  suits  technically 
so  oalled.  It  extends  to  counter-claims  by 
a  defendant  as  well.  So,  in  respeot  of  any 

eumbent  on  the  defendant,  as  It  is  on  the 
plaintiff,  to  sot  out  every  ground  or  attaok 
that  is  available.—  27  T.  L.R.,  161, 

27,  A  decree  for  money  obtained  by  a 
mortgagee  does  not  operate  as  a  bar  to  a 
suit  for  redemption  by  the  mortgagor.— 

29  T.  L.  R.,53. 
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28.  The  suit  was  bo  redeem  an  out¬ 
standing  mortgage.  The  defence  was  that 
as  the  mortgagee  had  sued  and  obtained  a 
deoree  for  the  money  advanced,  the  present 
suit  was  barred  by  res  judicata. 


29.  The  plaintiff  and  X.  T.  were  hi 
thers.  The  latter  sued  the  plaintiff  and  1 
father’s  brother's  sons  for  a  fourth  sha 
in  certain  properties,  which,  he  alleged^ 

his  father’s  brother’s  sons,  haying  been  ac¬ 
quired  by  his  grand-father.  The  defenoe 
of  his  father’s  brother’s  sons  was  that  the 
properties  were  not  oommoa,  and  X.  T.  was 
nob  entitled  to  any  share.  This  defonoe  was 
overruled,  the  properties  were  found  to  be 
common,  and  a  deoree  was  given  for  a 
fourth  share.  The  plaintiff  having  now 
sued  for  reoovery  of  his  one-fonrth  share  in 
the  properties,  the  same  defence  was  ad- 


open  to  the  appellants  to  urge  the  plea 
that  was  oyer-ruled  in  the  first  suit. 

The  finding,  in  a  previous  suit  for  parti¬ 
tion  brought  by  one  co-sharer  against  other 
oo-sharers  as  defendants,  that  the  proper¬ 
ties  are  liable  to  partition  is  res  judicata  in 
a  subsequent  suit  brought  by  another  co¬ 
sharer,  who  was  one  of  the  defendants  in 
the  previous  suit,  against  the  rest  of  the 

The  decree  in  a  partition  suit  is  not, 
like  a  deoree  for  money  or  a  deoree  for  the 
delivery  of  speoifio  property,  a  deoree  in 
favour  Of  the  plaintiff  alone.  The  deoree 
is,  or  ought  to  be,  a  jotat  declaration  of  the 
rights  of  persons  interested  in  the  property 
of  whioh  partition  is  sought,  and  is  a  deoree 
in  favour  of  eaoh  sharer.  It  decides  what 


interest  eaoh  of  the  sharers  has  in  the  pro¬ 
perty,  the  subject  of  partition,  whether 
those  sharers  be  plaintiffs  or  defendants ; 
and  renders  unnecessary  any  subsequent 
suit  by  any  of  such  co-sharers  for  the  decla¬ 
ration  of  his  interest  in  the  property  (F.  B.). 

SO  T.LR  .,223 

(  -  4  T.  I_.  <1.,  230). 

30 .  A  deoree  was  obtained  against  K. 
A.,  Xaranavan  of  a  Marumakkathayam  Tar- 
wad  on  a  hypothecation  bond  executed  by 
him  when  he  was  a  junior  member  in 
management  of  Tarwatd  affairs.  Fending 
execution  of  the  deoree,  X.  A.  died,  and  the 
second  defendant,  the  next  Xaranavan,  was 
impleaded  as  his  representative.  Nobioe 
was  issued  to  the  second  defendant  to  state 
his  objections,  if  any,  to  sale  of  the  hypo- 
theca  (which  was  Tacwad  property),  bul 
second  defendant  did  not  appear  and  con¬ 
test  though  he  accepted  service  of  the  notice. 
The  hypothecs  was  sold  and  purchased  by 
the  1st  defendant.  Plaintiffs,  junior  mem¬ 
bers  of  the  Tarwad,  sued  to  set  aside  the 
sale  on  the  ground  that  K.  A.  was  incompe¬ 
tent  to  execute  the  hypothecation  bond 
and  that  it  was  unsupported  by  considera¬ 
tion  and  Tarwad  necessity.  The  Munsiff 
dismissed  the  suit  as  nob  maintainable,  but 
the  Distriot  Judge  reversed  the  Munsiff’s 
deoree. 

Held.— Though  a  deoree  against  a  de 
jure  and  de  facto  Xaranavan  of  a  Maru¬ 
makkathayam  Tarwad  'gr'vma  facie  binds 
the  Tarwad,  yet  under  the  decisions  of  the 
High  Court,  one  opportunity  must  be  given 
to  the  junior  members  to  have  the  validity 
of  bhe  decree  tested  on  the  ground  of  want 
of  consideration  and  Tarwad  neoessity. 
That  one  opportunity  had  been  afforded  in. 
the  present  oase  when  the  2nd  defendant 
was  givennobioe  to  show  oause  why  Tarwad 
properties  should  not  be  sold  in  execution 
of  the  deoree  against  X.  A. 

The  seoond  defendant  who  in  spite  of 
notice  remained  silent,  should  be  deemed 
in  law  to  have  raised  the  objection  and 
failed.  The  order  tp  sell  was  an  implied 
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subsequent;  proceeding,  no  mi 


Per  Bamachandra  Roto  /.—When  any 
relief  given  to  the  plalntifi  in  a  oase  invol¬ 
ves  or  requires  a  deoision  regarding  the 
rights  inter  se  of  the  defendants,  snob  de¬ 
oision  must  be  held  to  operate  as  res  judi¬ 
cata  in  all  subsequent  proceedings  between 


F01.-28  T.  L.  R.,  229 

(=3  T.  L.  J.,  191). 

[Note  the  ohange  in  Rule  5  of  Order  XXII 
corresponding  to  Section  351.] 

21.  Plaintiff,  who  obtained  from  the 
foreman  of  a  Chifety  an  assignment  of  a 
bond  exeouted  by  a  prized  subscriber  (the 
of  the  defendants),  sued 
ars  of  subsoriptions  in 
he  Chitty. 
The  defendants  contended,  inter  aha ,  that 


the  su 


m  the  ground  t: 


m  9,  0.  P 


otherwise,  not.— 


on  the  ground,  inter  aha, 

jge  was  not  supported  by 
They  made  the  plaintiffs 


tifis  and  the  defendant  (Karanavan)  con¬ 
tended  that  the  document  was  fully  support- 
ed  by  consideration,  but  the  Court  found 


defendants  and  payable  to  the.  foreman. 

Meld.—  The  decision  did  not  operate  as 
res  judicata. 

Per  Munt,  3.  —In  order  to  suooessfully 
raise  the  plea  of  res  judica'  *  ' 
co-defendants,  there  must  have 
an  adjudication  in  the  former 


plalntifis  brought  the  present  si 


in  the  suit  brought  by  the  Seshakars. 
Meld.— The  matter  was  not  resjudicata. 
In  order  to  applythe  principle  oiresjudi- 
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Eol.-ll  T.  Jj.  R„  112. 

Ex.— 21  T.  L.  B.,  127. 

Dies.- 41  T.  L.R.,220 

(=14  T.L.  J.,  520) 
Dirt.—  1  T.  L.  J.,  38. 

7.  An  order  passed  on  a  claim  pet  Won 
by  the  Court  executing  the  deoree  has  no 
loroe  of  res  judicata.  Its  only  efieot  is  that, 
after  the  lapse  of  one  year  from  the  date  of 

its  passing,  the  parties  to  it  oannot  question 

its  validity  or  legality  as  regards  theparti- 
oular  property  to  whioh  it  relates.— 

10  T.  L.  R.,  37. 
Fol. — 18  T.  D.  E.,  200. 


adjudicated  upon,  whilst  the  former  proh 
bits  the  party,  after  the  enquiry  has  air  eat 
been  entered  upon,  from  proving  anythn 
whieh  would  eontradiot  his  own  previo 
declarations  Or  representations  to  the  pr 
judioe  of  another  party,  who  has,  relyh 
upon  those  declarations  or  representation 
altered  his  position;  in  other  words,  res  j 
dicata  prohibits  an  onquiry  in  limine  whll 
an  estoppel  is  only  a  piece  of  evidence. 
“The  plea  of  res  judicata  proceeds  upc 
the  grounds  of  publio  polioy  properly 
ealled,  whilst  an  estoppel  is  simply  an  a 
plloation  of  equitable  principles  betwei 
man  and  man,  two  individual  parties  to 


8.  A  decree,  passed  on  special  oath,  can¬ 
not  be  pleaded  as  res  judicata.— 

10  T.  L.  R.(  SO. 

Diss.-32  T.  L.  B.,  32 

(=6T.  L.  J.,  126). 

9.  An  order  passed  on  a  olaim  petition 
will  hind  and  afieot  only  parties  thereto  and 
the  subjeot-matter  thereof:  the  sole  efieot  of 
suoh  an  order  being  simply  to  preolude  the 


to  a  litigation,  which  representation 
pleaded  as  an  estoppel  in  subsequent  litig 
tions,  might  be  untrue  or  falBe,  and  in  sue 
a  case,  it  would  indeed  be  inequitable 
bind  that  party,  in  all  future  litigations,! 
that  representation,  even  as  against  oth: 
party  to  the  first  litigation;  more  so,  again 
the  rest  of  the  world.  The  efieot  of  the  r 
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[=0r.  XX3IX,  r.  30],  is  analogous  to  an 
order  rejecting  a  plaint  under  Clause  (c)  oi 
Section  50,  Civil  Procedure  Code,  [=0r. 


to  dismiss  tlie  appeal  or  reverse  the  whole 
decree.  The  ground  that  the  plalntifi  is 
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to  him,  the  question  of  the  liability  of  the 
property  for  attachment  for  the  satisfaction 
of  the  decree  was  res  judicata  ana  oonia 
not  he  allowed  to  be  re-opened. 

Held  (overruling  the  contention).— The 
respondent  oannot  be  said  to  have  had 
notice  that  the  debree-holders  were  claim¬ 
ing  to  execute  their  deoree  against  the  pro¬ 
per  ty  in  dispute  ana  to  have  had  an  oppor¬ 
tunity  of  disputing  such  a  claim.  The  order, 
therefore,  made  by  the  Court  for  attach¬ 
ment  could  not  in  justice  eonolnde  the 
respondent. 

There  can  be  no  doubt  that  an  adjudica¬ 
tion  passed  in  the  course  of  execution  of  a 
deoree  will  be  binding  on  the  party  against 
whom  it  is  made  and  may  not,  unless  and 
until  it  is  reversed  in  due  oourse  of  law,  be 
re-opened  or  collaterally  impeached  by  him 
at  any  subsequent  stage  of  the  same  pro¬ 
ceedings,  and  this,  on  a  principle  analogous 
to  that  enunciated  in  Seotion  9  of  the  Oivll 
Procedure  Code.  “If  the  question  of  the 
judgment-debtor’s  personal  liability,  or  of 
the  liability  of  his  property  generally  to 
execution  of  the  deoree  had  really  been  de- 
termined  by  an  adjudication  in  the  oourse 
of  the  execution  proceedings,  that  deter¬ 
mination,  so  long  as  it  stood  unreversed, 
would,  no  doubt,  be  binding  on  the  par¬ 
ties,  whether  the  term  res  judicata  properly 
applied  to  it  or  not.”  (11  Bom.,  537).  But 
this  rule  is  subjeot  to  important  qualifica¬ 
tions,  one  of  which  is  that  the  deoision,  in 
order  to  be  so  binding  and  operative,  must 
have  been  arrived  at  after  notioe  to  the 
party  against  whom  it  is  sought  to  be  plead¬ 
ed,  intimating  to  him  the  nature  of  the 
olaim  whiahis  made  against  him  andwhioh 
he  is  oalled  upon  to  answer. 

A  determination  oome  to  without  the  said 
preliminaries  could  not  oonclude  the  party 
against  whom  it  has  been  made. 

An  order,  primajacie  only  of  an  execu¬ 
tive  oharaoler,  oould  not  possibly  have  the 
efieot  of  res  judicata  unless  the  judgment- 
debtor,  being  oalled  on  to  dispute,  if  he 
wished  or  if  he  oould,  a  certain  proposition 


of  right 'and  consequential  demand  of  relie. 
or  action  by  the  judgment-oreditor,  hat 
then  either  failed  in  his  contention  to  thi 
contrary,  or,  at  any  rate,  allowed  the  judg 
ment  to  go  by  default. 

"When  it  is  endeavoured  to  obtain  in 
execution  something  not  granted  by  the  de¬ 
oree,  mere  notioe  to  the  defendant  that  fur¬ 
ther  execution  is  to  be  applied  for,  will  not 
be  sufficient  to  make  the  order  res  judicata 
against  him.  And  where  the  application  is 
not  for  the  execution  of  something 
whioh  has  been  directed  to  be  done  by  any 
deoree  or  order  so  as  ipso/acto  to  oarry  in¬ 
formation  as  to  what  the  claim  made  and 
the  relief  prayed  for  are,  notioe  to  the  judg. 
ment-debtor  without  inserting  the  speoific 
prayers  will  not  render  the  order  made  upon 
suoh  application  res  judicata." 

The  rule  of  res  judicata,  when  applied  to 
adjudications  in  execution  proceedings 
must  be  qualified  in  the  manner  stated 
above,  if  it  is  to  serve  as  a  rule  of  justice, 
equity  and  good  conscience.— 

32  T.  L.  R.,  6 
(=6T.L.J  .,4S). 

Ref— 17  T.  L.  I,  276. 

Afir— 18  T.  L.  J„  185. 

42.  Suit  to  set  aside  an  assignment  of 
mortgage  executed  by  2nd  and  3rd  defen¬ 
dants  setting  themselves  up  as  heirs  of  one 
deceased  N,  the  mortgagee.  Plaintiff  de¬ 
nied  the  heirship  of  defendants  2  and  8  and 
their  competency  to  execute  the  assign¬ 
ment.  Fourth  defendant,  plaintiffs  Kara- 
navan,  had  sued  to  set  aside  the  same  as¬ 
signment  but  the  suit  ended  in  a  oollusive 
compromise  between  the  parlies  in  favour 
of  the  defendants  2  and  3.  Defendants  2 
and  3  in  the  present  suit  contended  that 
the  compromise  deoree  operated  as  res  judi¬ 
cata,  and  that  the  plaintiff  oannot  collater¬ 
ally  impeach  that  deoree  he  having  failed 
to  set  it  aside  within  three  years  within 
knowledge  of  fraud  under  Artlole  77  of  the 
Limitation  Regulation, 


I] 
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Held.-- The  plaintiff's  snit  was  not  barred 
by  res  ]udioata&n&  plainttl  without  direct* 

could  collaterally  impeaoh  it  by  showing  it 
was  the  result  of  collusion  between  the  par¬ 
ties  thereto  and  adverse  to  the  interests  of 
the  Tarwad. 

A  party  to  a  collusive  decree  is  bound  by 
it  as  there  could  be  no  fraud  against  him. 
Snob  a  party  cannot  generally  he  allowed 
to  call&terally  impeach  the  decree  if  the 
period  of  limitation  prescribed  fox  a  suit 
to  set  it  aside  has  expired,  yet  one  who  is 
represented  in  a  suit  by  the  party  actually 
on  reoord  may  collaterally  impeach  the 
dcoree  passed  therein  if  it  is  the  result  of 
collusion  between  the  aofcual  parties  and 
may  treat  it  as  a  nullity  without  taking 
proceedings  to  set  it  aside. 

“To  oreate  an  estoppel  by  judgment  it  is 
essentially  neoessary  that  there  be  a  genu¬ 
ine  and  honest  judgment.  It  must  not  be 
merely  oollusive  or  simulated.  A  judgment 
or  sentence,  we  are  told,  is  a  judicial  de¬ 
termination  of  a  cause  agitated  between 
real  parties,  upon  whioh  a  real  interest  has 
been  settled.  In  order  to  make  a  sentence, 
there  must  be  a  real  interest,  a  real  argu- 

real  decision.  Of  all'  these  requisites,  not 
one  takes  plaoe  in  the  case  of  a  fraudulent 
and  collusive  suit.  There  is  no  judge ;  but 
a  person  invested  with  the  ensigns  of  a 
judicial  office  is  misemployed  in  listening 
to  a  ftotitlous  oause  proposed  bo  him ;  there 
is  no  party  litigating,  there  is  no  party  de- 

“A  oolludve  suit  is  not  a  real  judgment, 
but  something  obtained  by  fraud  from  the 
Oourt  whioh  Is  not  binding.” 

“Even  if,  without  any  fault  or  neglect  of 
one  party,  his  adversary  succeeded  by  fraud 
in  obtaining  an  unjust  or  unauthorised  judg¬ 
ment,  he  must,  through  some  prescribed 
mode,  reverse  or  annul  the  judgment  before 
he  can  claim  to  treat  it  as  invalid.  But  it 
is  neoessary  to  distinguish  between  jndg- 


ments  entered  by  the  collusion  or  fraud  of 
both  parties  and  such  as  are  obtained  by 
the  fraud  of  the  plaintiff.  The  former  are 
void  as  to  creditors  only,  not  .against  the 
defendant,  and  may  be  attacked  in  any  col¬ 
lateral  proceedings  by  them,  whilst  the  lat¬ 
ter  oan  be  attacked  by  the  defendant  alone, 
direotly,  and  in  the  proper  Oourt.” 

“A  judgment  obtained  by  fraud  or  collu¬ 
sion,  even,  it  seems,  a  judgment  of  the 
House  of  Lords  may  be  treated  as  a 

“A  judgment  or  decree  obtained  by  fraud 
upon  a  Court  binds  not  suoh  Court,  nor  any 
other  Court,  and  its  nullity  upon  this 
ground,  though  it  has  not  been  set  aside  or 
reversed,  may  be  alleged  in  a  collateral 
proceeding.” —  32  T.  L.  R.,  25 

(  =  6  T.L.J.,  133). 

Ref.— 19  T.  L.  J.,  241. 

■  43.  Suit  for  declaration  of  title  to  sard 
recovery  of  possession  of  property  brought 
by  a  junior  member  of  a  Marumakkabhayam 
Tarwad  against  certain  other  members  of  a 
divided  branch  of  the  same  Tarwad.  The 
Karanavan  of  plaintiff  had  previouslyinsti- 
tubed  a  suit  against  the  same  defendants  for 
the  same  relief.  Daring  the  coarse  of  that 
suit  the  Karanavau,  the  then  plaintiff,  and 
the  defendants  had  entered  into  an  agree¬ 
ment  to  settle  the  matter  by  oath,  whereby 
the  then  plaintiff  was  to  have  taken  the 
oath,  and  it  also  provided  that  if  either 
party  defaulted  to  perform  his  part  of  the 
agreement,  the  suit  may  be  decreed  against 
him.  The  plaintiff  in  the  prior  suit  default¬ 
ed  to  take  the  oath,  and  the  Court  dismis¬ 
sed  the  suit.  It  was  contended  for  the 
defence  in  the  present  suit  that  the  former 
deoision  operated  as  res  judicata. 

For  the  plaintiff  it  was  contended  that  the 
deoision  did  not  operate  as  ret  judicata,  its 
effeot  being  merely  that  of  an  order  dismis¬ 
sing  a  snlt  for  default  of  appearance. 

flcW.— The  plaintiff's  snlt  was  barred  by 
re*  judicata. 


S*fc.  Ml 
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Dlstriot  Munsiff  was  deprived  of  its  finality 

filing  of  the  appeal,  the  judgment  oeases  to 
be  operative  as  res  judicata. 

The  abatement  of  the  appeal  by  the  death 
of  one  of  the  respondents  cannot  affeot  the 
proseoutlon  of  the  appeal  against  the  other 
respondents  whan  the  right  of  appeal 
sorvives  against  them.—  14  T.  L.  J.  267. 

Ex _ 43  T.  L.  B.,  231. 

81.  A  judgment  by  consent  can  operate 
as  res  judicata. 

In  order  that  a  deoree  based  on  a  com¬ 
promise  may  operate  as  res  judicata,  the 
terms  of  the  compromise  have  to  he  em¬ 
bodied  in  the  deeree  or  made  the  basis  of 

directly  and  substantially  in  issue  between 
the  parties,  such  finding  operates  as  res 
judicata  in  a  subsequent  suit.  Bnt  where 
the  deoision  is  some  to  in  spite  of  any  find¬ 
ing  or  independently  of  any  finding  on  mat¬ 
ters  iniBsue,  the  doctrine  of  bar  by  res  judi¬ 
cata  oannot  be  invoked.  The  question 
whether  anissue  was  substantially  raised 
and  deoidedis  a  matter  of  fast  to  be  deter¬ 
mined  upon  the  oiroumstanoes  of  eaoh 

A  matter  is  not  ‘finally  decided’  unless 
the  deoision  is  followed  by  any  result  parti¬ 
cularly  appropriate  to  itself  and  where  a 
'  finding  is  followed  by  a  result  whioh  would 
equally  follow  from  something  essentially 
different,  that  finding  oannot  be  deemed  to 
be  a  final  decision,— 40  T.  L .  R.,  222 

(=15  T.  L.  J.,  258). 

63.  The  plaintiff,  a  junior  member  of  a 
Malabar  Tarwad,  of  whioh  the'  2nd  defend¬ 
ant  was  the  Karanayan,  sued  for  oanoellatlon 
of  a  Melotti  executed  by  2nd  defendant  in 
favour  of  the  1st  defendant. 

The  1st  defendant  had  filed  a  former  suit 
on  the  strength  of  his,  Melotti  for  redemp¬ 
tion  of  the  first  mortgage  and  the  parties  to 
that  soil  were  the  present  4th  defendant 


who  was  the  first  mortgagee  and  the  2n. 
i  defendant  the  Karanayan  of  the  Tarwvi. 
i  The  present  4th  defendant,  as  the  junlo 
member-mortgagee  in  possession  of  th 
j  mortgaged  property  rosistea  redemption  is 
j  that  suit  on  the  ground  of  absenee  of  con¬ 
sideration  and  Tarwad  necessity  for  the 
1  Melotti,  but  the  Court  found  against  these 
contentions  and  deoreed  redemption. 

On  the  question  whether  the  deoision  in 
the  prior  suit  would  operate  as  res  judicata'. 

Held.— Suoh  prior  deoision  operates  as 

The  junior  mombe  r-mortgagee  in  the  first 
|  snit  oooupied  two  capacities,  one  that  of  the 
mortgagee  merely,  and  the  other,  that  of  a 
oomponent  part  of  the  Tarwad.  It  was  in 
his  former  oapaoity  that  his  interests  were 
'  opposed  to  those  of  the  Tarwad,  his  mort¬ 
gagor.  But  it  was  not  as  mortgagee  merely 
’  that  he  was  allowed  to  put  the  Melottidar 
1  to  the  proof  of  the  validity  as  against  the 

■  Tarwad,  of  the  Melotti  granted  by  the  Ka- 
ranavan ;  for  if  he  were  a  stranger  to  the 

'  Tarwad,  it  would  not  bs  open  to’him  to 
question  the  right  of  a  person  who  hat  ob¬ 
tained  a  Melotti  from  the  Karanavan  to  re- 

■  deem  him  even  though  no  consideration 
1  may  have  been  paid  under  the  Melotti. 

Then  it  was  in  his  oapaoity  as  a  member  of 
I  the  Tarwad  that  he  was  allowed  to  put  the 
Melottidar,  to  the  proof  of  the  validity  of 
.  the  Melotti.  The  right  so  conceded  to 
suoh  junior  member  is  the  same  as  the 
right  that  he  or  any  other  junior  member 
>  has  as  plaintiff,  in  a  suit  filed  for  the  can¬ 
cellation  of  the  Melotti.  If,  in  the  latter 
,  ease,  the  junior  member  represents  the  Tar- 
i  wad,  it  does  not  stand  to  reason  why  the 
.  junior  member-defendant  in  suits  like  the 
i  one  under  consideration,  doos  not  represent 
i  the  Tarwad.  —  16  T.  L.  J.,  207. 

54.  The  puisne  mortgagee  had  brought 
t  a  suit  to  enforoe  his  mortgage  making  the 
-  prior  mortgagee  a  party.  In  that  suit  the 
puisne  mortgagee  had  not  attaokedthe  vali¬ 
dity  or  priority  of  the  prior  mortgage  and 
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ii.  Where  a  plaintiff  is  precluded  by  rules  from  instituting  a 
further  suit  in  respect  of  any  particular  cause  of 
Bar  to  further  suit.  •  he  shall  not  be  entitled  to  institute  a  suit 

in  respect  of  such  cause  of  action  in  any  Court  to  which  this  Code 
applies. 


2.  A  foreign  judgment  shall  be  conclusive  as  to  any  matter 
thereby  directly  adjudicated  upon  between  the 
'oneSiY^aS'  same  parties  or  between  parties  under  whom 
they  or  any  of  them  claim  litigating  under  the 


which  such  dismissal  maj  leave  the  merits 
open  either  expressly  or  by  neoessary  im. 
plloation.-  42  T.  L.  R.,  331 

(=17  T- 

58 .  Where  a  suit  for  redemption  has 

but  the  decree  owing  to  non- execution  has 
become  time-barred,  a  subsequent  suit  for 
the  redemption  of  the  same  mortgage  is 
not  maintainable,  being  barred  by  resjudi- 
coin,  even  though  the  mortgage  is  not  ttme- 


Parb  II,  Exe 
(General).— 


,  136 

..J  .,326).' 


Or.  XXI, 


Vide  Or.  2,  r.  2- Omission  to  euo  in  respeot 
of  part  of  a  olaim. 

Or.  9,  r.  9— Deorec  against  plaintifi 
by  default  bars  fresh 
snit. 

Or.  22,  r.  9— Abatement  of  snit  bare 
fresh  suit. 

Or.  28,  r.  1- Withdrawal  of  suit  with¬ 
out  leave  of  Court  bars 
fresh  suit. 

II.  Oanse  of  aotion  means  every  faol 
which  is  neoessary  for  the  plaintiff  to  prove 
in  order  to  succeed  in  his  snit ;  and  every, 
thing  whioh,  if  not  proved,  gives  the  defen¬ 
dant  an  immediate  right  to  judgment  must 
be  part  of  the  oanse  of  aotion.  It  does  not 
comprise  every  piece  of  evidenoe  whioh  is 
necessity  to  prove  suoh  facts,  bnt  every 

title  him  to  a  decree."  It  refers  to  the  me¬ 
dia  upon  whioh  the  plaintifi  asks  the  Court 
to  arrive  at  a  oonolusion  in  his  favour.  It  is 
an  infringement'  of  the  right  whioh  the 
plaintifi  possesses  by  the  defendant  and  in- 
oludes  also  the  right  so  infringed, — 

43  T.  L.  R.,  310 


Sec.  11  [  =  „  =  S.  12  ] 

I.  This  Section  was  newly  introduced  in 
the  British  Indian  Oode,  and  the  Special 
Committee  observed  in  their  Beport  that  the 
Clause  was  “necessitated  hy  the  transfer  of 
certain  of  the  provisions  of  the  existing 
Code  to  Buies.”  Eor  the  Rules  that  bar  a 


(=17T.  L.  J.,  533). 

Sec.  12  [  =  S.  10  =  S.  133 
I.  This  Section  is  the  same  as  Section 
13  in  the  British  Indian  Oode,  exoept  jihat 
in  Clause  (c)  the  wording  in  that  Code  is;— 

“Where  it  appears . international  law  or 

a  refusal  to  recognise  the  law  of  British 
India  in  cases  in  -which  suoh  law  is  applica¬ 
ble.”  A  similar  wording  waB  adopted  in  the 


I  ]  Regulation  Yin  of  1100.  I  Sec.  12 

(а)  where  it  has  not  been  pronounced  by  a  Court  of 

competent  jurisdiction; 

(б)  where  it  has  not  been  given  on  the  merits  of  the 

case; 

(c)  where  it  appears  on  the  face  of  the  proceedings 

to  be  founded  on  an  incorrect  view  of  interna¬ 
tional  law  or  of  any  law  in  force  in  Travan- 
core; 

(d)  where  the  proceedings  in  which  the  judgment 

was  obtained  are  opposed  to  natural  justice ; 

(e)  where  it  has  been  obtained  by  fraud ; 

(/)  where  it  sustains  a  claim  founded  on  a  breach  of 
any  law  in  force  in  Travancore. 


original  Bill.  But  the  Seleofc  Committee 
retained  the  wording  of  the  old  Section. 

In  regard  to  Clause  (a),  whioh  is  new, 
the  Notes  on  Glauses  said:— “A  judgment 
is  rendered  liable  to  he  impeaohed  on  the 
ground  of  absenoe  of  jurisdiction  In  the 
Court  which  had  pronounoed  the  judgment. 
The  reason  Is  obvious,  and  the  view  of  law 
clear,  as  to  why  such  a  provision  may  be 
included.** 

II.  In  Regulation  II  of  1065,  the  Section 
was  as  follows:- *'10.  No  foreign  judgment 
shall  operate  as  a  bar  to  a  suit  in  Tcayan* 

(а)  if  it  has  not  been  given  on  the  mer¬ 
its  of  the  oaBe ; 

(б)  if  it  appears . in  force  in  Travan- 

(c)  If  it  is,  in  the  opinion  of  the  Court 
before  whioh  it  is  produced,  con¬ 
trary  to  natural  justice ; 

(d)  if  it  has  been  obtained  by  fraud  : 

(e)  if  it  sustains . In  Travancore.” 

III.  See  Section  2  for  definition  of  “Fo¬ 
reign  Judgment.” 

1Y.  For  execution  of  foreign  deorees, 
spe  under  Section  S6-A, 


Case  Law. 

I.  Regulation  IV  of  1061  has  not  the  ef- 
feot  of  creating  two  olasses  of  foreign  judg. 
ments,  the  one  enforceable  in  the  Courts  of 
this  State  by  execution  and  the  other  only 
enforceable  by  a  separate  suit.  There  is 
only  one  class  of  valid  foreign  judgments 
which  till  the  year  1061  could  only  be  sued 
on  and  which  now  oan  be  executed  as  if 
they  had  been  made  by  the  OourtB  of  this 
State.  It  for  some  reason  or  other  a  for¬ 
eign  judgment  cannot  be  exeouted  in  Tra- 
vanoore,  say,  as  having  been  pronounoed  by 
a  Court  having  no  jurisdiction  In  the  subjeot- 
matter  of  the  snit,  then  it  oannot  be  en¬ 
forced  at  all,  even  by  a  separate  suit,— 


2,  Per  Jacob,  J-.— The  proceedings  of  the 
Dewan  of  Cochin  passed  under  the  Ooohin 
Regulation  I  of  1081  (Ooohin  Hindu  Religi¬ 
ous  InstitationRegalation)  are  judicial  pro¬ 
ceedings:  the  Rewan  is  exercising  the  pow¬ 
ers  of  a  Oourt  and  his  order  is  analogous  to 
a  judgment.  Henoe  the  order  passed  by 
the  Dewan  is  analogous  to  a  foreign  judg- 


the  Chief  Executive  Ofiioer  of  the  Rarbar 
does  not  di&aualify  him  from  exercising  ju¬ 
dicial  functions  and  for  this  reason  tha 
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Sec.  13] 

13.  The  Court  shall  presume,  upon  the  production  of  any 

document  purporting  to  be  a  certified  copy  of  a 
foreiS^gmeiT  foreign  judgment,  that  such  judgment  was  pro¬ 
nounced  by  a  Court  of  competent  jurisdiction, 
unless  the  contrary  appears  on  the  record ;  but  such  presumption  may 
be  displaced  by  proving  want  of  jurisdiction. 

Place  of  Suing. 

14.  Every  suit  shall  be  instituted  in  the  Court  of  the  lowest 
Cburt  in  wHob.  suits  grade  competent  to  try  it. 

to  be  instituted. 


Regulation  VIII  ou  1100. 


[See.  14 


n 


jurisdiction  is  that  specified  by  the  Rales 
made  by  the  High  Qourt  under  tlie  Saits 
Valuation  Regulation,  IH  of  1068  (See  Page 
767,  Vol.  1). 

in.  1 .  This  Role  is  only  a  rale  of  proce¬ 
dure  and  not  of  jurisdiction,  a  direction  to 
the  suitor  and  not  an  absolute  rule  binding 
on  the  Court  [23  Mad,  357} , 

2.  A  subordinate  Judge  is  not  precluded 
from  trying  a  suit  within  the  jurisdiction 
of  the  Monsiff's  Court  (17  Oal.  155). 

3.  The  district  Judge,  Subordinate 
Judge  and  Munsifi  would  have  concurrent 
jurisdiction  m  respect  of  all  suits  not  ex¬ 
ceeding  Rs.  1000  in  value  of  their  subject- 
matter  which  were  within  the  local  limits 
of  the  Muusifi’s  jurisdiction  (8  Bom.  L.  R., 
516). 

4.  There  is  no  provision  either  in  the 
various  Civil  Courts  Aoos  or  in  the  Code, 
prescribing  a  minimum  jurisdiction  as 
there  is  prescribing  a  maximum  jurisdic¬ 
tion.  A  superior  Court  is  by  this  Section 
forbidden  from  trying  a  suit  oognizable  by 
an  inferior  Court,  not-on  aooount  of  any  in¬ 
herent  inoompetenoy  to  try  it,  but  on  grounds 
of  publio  convenience  and  eoonomy. 
It  has  been  thought  that  this  Seotion  pre¬ 
scribed  a  minimum  limit  of  jurisdiction,  and 
that,  for  instance,  a  Subordinate  Judge 
would  have  no  jurisdiction  to  try  a  suit 
which,  owing  to  its  value,  was  triable  by  a 
Munsifi.  But  it  has  been  held  that  this 
Seotion  relates  to  procedure  only,  and  re¬ 
gulates  the  ptacfcloe  of  the  Courts,  but  does 
not  deprive  any  Court  of  jurisdiction  which 
it  m^y  otherwise  possess.  The  Seotion  is 
merely  directory,  and  does  not  oust  the 
jurisdiction  of  a  Subordinate  os  District 
Judge  (HO.  W.  N.,  322). 

5.  The  Civil  Courts  Regulation  of  Tra- 
vanoore  prescribes  only  a  maximum  and 
not  a  minimum  jurisdiction.  District  Courts 
in  this  State,  as  in  British  India,  are  Courts 
of  unlimited  pecuniary  jurisdiction.  The 
unlimited  nature  of  the  jurisdiction  of  Dis¬ 
trict  Courts  extends,  so  to  speak,  not  only 
upwards  bat  also  downwards.  In  other 


words,  District  Courts  ate  competent  to  try 
ail  suite,  however  high  or  however  low 
their  value  may  be  (28  T.  L.  R„  94). 


1.  A  suit  was  filed  intho  Munsifi' s  Court, 
On  the  defendant  objecting  to  the  valua¬ 
tion,  a  commission  was  issued  to  ascertain 
the  valne  of  the  property.  On  the  report 
of  the  commissioner,  the  Munsifi  rctarned 
the  plaint  to  be  presented  to  the  proper 
Court ;  whereupon  the  suit  was  filed  in  the 
District  Court.  After  filing,  the  plalntifi 
put  in  a  petition  stating  that  he  would  not 
claim  relief  as  regards  half  of  the  property. 
It  was  contended  that  the  salt  was  thus 
within  the  Mnnsifi’s  jurisdiction,  and  the 
District  Judge  had  no  jurisdiction  to  try 
the  case. 

ed  following  the  first  three  of  the  British 
Indian  decisions  mentioned  in  the  Notes 
above.—  26  T.  L.  R.,  200. 

Fol.-28  T.  L.  R.,  94 

(  —  3  T.  L,  J.,  57). 

Ref —32  T.  Ii.  R-,  38 

(  =  6  T.  Ii,  J.,  101). 

2.  The  suit  was  for  redemption  and  was 
filed  in  the  Munsifi’*  Court.  On  the  defen¬ 
dants'  plea  that  they  had  improvements  in 
the  property,  they  were  called  upon  to  pay 
court-fees  fox  the  amount  of  the  claim.  On 
payment  of  the  ooort  fees,  the  Munsifi  re¬ 
turned  the  plaint  to  be  presented  to  the 
proper  Court  on  the  authority  of  23  T.  L. 
R.,  123,  In  which  it  was  held  that,  if  the 
amount  of  the  olaim  for  Improvements,  &o„ 
axoeedsthe  pecuniary  jurisdiction  of  the 
Court,  the  written  statement  on  which  fee 
has  been  levied  as  well  as  the  plaint  should 
be  returned  for  presentation  to  the  proper 
Court  having  jurisdiction  over  the  combin¬ 
ed  subject-matter  as  a  whole.  The  plaint, 
was  accordingly  presented  to  the  District  ‘ 
Court  which  deoceed  redemption  in  favour 
of  plaintiff.  In  . appeal,  it  w#s  contended 
qn  the  strength  of  the  ruling  in  25  T.I*.  R* 
1,  overruling  the  deei»OB  in  33  T,  D,  *.» 
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123,  that  the  District  Court  had  no  juris¬ 
diction  to  hear  the  oase.  On  the  qaestion 
being  referred  to  a  Full  Bench: 

Heltf.-(l)  TheDisbriot  Court  had  juris¬ 
diction.  Section  11  of  the  Code  related  to 
procedure  only  and  regulated  the  praotioe 
of  the  Courts,  but  did  not  deprive  any  Court 
of  jurisdiction  whloh  it  otherwise  possessed. 
The  decision  in  12  T.  L.  R.,  188,  that  a 
District  Court  had  no  jurisdiction  to  enter¬ 
tain  and  try  a  suit  which  was  below  its  pe¬ 
cuniary  jurisdiction  was  overruled. 

(2)  Under  Section  4  of  the  Suits  Valua¬ 
tion  Regulation,  III  of  1068,  no  Court  of 
Appeal  or  Revision  shall  entertain  an  objec¬ 
tion  as  to  jurisdiction  of  the  Court  of  first 

under-valuation  of  a  suit,  unless  the  objec¬ 
tion  was  taken  in  the  Court  of  first  instanoe 

were  settied.  In  the  oase,  no  suoh  objec¬ 
tion  was  taken  in  the  Court  of  first  in¬ 
stanoe  (F. B.). —  28  T.  L.  R.,  94 

("3T.  L.J.,  57). 

Ref.— 32  T.  L.R.,  38 

(  “  6  T.  L.  J,  101). 

3.  Plaintiff  at  first  presented  a  suit  in 
the  Munsifi's  Court,  an ft,  on  the  contention 
of  the  defendants  as  to  jurisdiction,  the 
plaint  was  returned  to  be  presented  before 
the  District  Court.  When  the  plaintiff  pre¬ 
sented  the  plaint  before  the  District  Court, 
the 'seoond  defendant  contended  that  the 
plaintiffs  claim  was  within  the  pecuniary 
jurisdiction  of  the  Munsifi.  The  Dlsbriob 
Judge  upholding  the  contention  of  the  se¬ 
oond  defendant  returned  the  plaint  to  he 
presented  to  the  Munsifi’s  Court.  When 
the  suit  came  again  before  the  Munsifi,  the 
seoond  defendant  turned  round  and  said 
that  the  Munsifi's  Court  had  no  jurlsdio- 

HeW.—T he  second  defendant  was  dearly 
estopped  from  raising  that  contention  after 
the  District  Judge,  on  his  contention,  had 
deolded  that  the  Munsifi  had  jurisdiction. 
Both  the.  parties  to  a  suit  ace  bound  by  an 


order  parsed  in  their  presence  and  by  the 
valuation  made  by  the  Court  in  their  pre¬ 
sence.  The  ZUlah  Court  had  jurisdiction 
to  decide  whether  it  had  jurisdiction  over 
the  suit  or  not,  and  neither  side  could  after¬ 
wards  be  allowed  to  impagn  it  except  by 
way  of  appeal. '  It  would  be  impossible  to 
put  an  end  to  litigation,  if  parties  be  thus 
permitted  to  play  fast  aud  loose  with  their 
pleadings.—  2  S.  D.,  26l, 

4.  A  plaint  valued  at  Fs.  10,000  filed  in 
1083  before  a  District  Court  was  returned 
for  presentation  to  the  proper  Court  on  the 
ground  that  the  Sirkar  was  an  unnecessary 
party  to  the  suit.  The  suit  was  aooordiugly 
instituted  in  the  Munsifi’s  Court  in  1085, 
when  the  Munsifi’s  peonniary  jurisdiction 
had  been  raised  60  Rs.  2,000,  and  the  Mun¬ 
sifi  tried  aud  disposed  of  the  suit.  It  was 
contended  in  appeal  that  the  suit  of  1085 
was  a  continuation  of  the  suit  of  1083,  filed 
in  the  District  Court  when  the  limit  of  the 
Munsifi’s  jurisdiction  was  only  Rs.  1000  and 
that  the  Munsifi  had,  therefore,  no  juris¬ 
diction  to  try  the  suit. 

HeW.-The  re-instituted  suit  must  be  re¬ 
garded  as  au  independent  one  in  all  res- 
peots  except  that,  under  certain  conditions, 
the  time  requisite  for  going  from  Court  to 
Court  is  excluded  in  computing  the  period 
of  limitation.  The  re-instituted  suit  is  a 
new  suit  and  is  governed  by  the  law  appli¬ 
cable  to  it  at  the  time  of  the  re-institution. 
By  the  time  the  suit  was  filed  in  the  Man- 
sill’s  Court,  his  pecuniary  jurisdiction  has 
been  raised,  and  he  had  the  right  to  enter¬ 
tain  the  suit.—  si  T.  L.  R.,  169 

(  =  5T.L,  J.,344). 

5.  In  oases  where  it  is  thought  the  Sir¬ 
kar  should  be  made  a  party,  the  Munsifi’s 
Coarts  should  implead  the  Sirkar  as  a 
party,  and  then  return  the  plaint  for  pre¬ 
sentation  to  the  proper  Court.  Mere  direc¬ 
tion  to  implead  the  Sirkar  as  a  party  would 
not  justify  the  return  of  a  plaint. 

The  element  which  takes  away  the  juris¬ 
diction  is  the  existence  of  the  Sirkar  as  a 
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15.  Subject  to  the  pecuniary  or  other  limitations  prescribed 

where8  t8nb%o”-mirtter  by  any  laW’  “H*8- 

(а)  for  the  recovery  of  immovable  property  with  or 

without  rent  or  profits, 

(б)  fbr  the  partition  of  immovable  property, 

(c)  for  foreclosure,  sale  or  redemption  in  the  case  of 

a  mortgage  of  or  charge  upon  immovable  pro¬ 
perty, 

(d)  for  the  determination  of  any  other  right  to  or 

interest  in  immovable  property, 

(e)  for  compensation  for  wrong  to  immovable  pro¬ 

perty, 

(/)  for  the  recovery  of  movable  property  actually 
under  distraint  or  attachment, 
shall  be  instituted  in  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  property  is  situate  : 


party.  Until  the  Slrkar  is  puts  on  record  as 
a  party,  the  District  MunaiS  haB  jurisdic¬ 
tion,  and  hence  the  MnoslS  before  return- 
ing  the  plaint  shonld  make  the  Slrkaz  a 

6.  Suit  for  350  fanams  being  balanoe  of 
consideration  for  the  assignment  of  a  mort¬ 
gage  right  by  plaintiff  to  defendant.  Suit 
was  filed  first  as  a  Small  Cause,  but  under 
order  of  Court  it  was  refiled  as  an  original 
snit.  The  Munsifl  gave  plaintiff  a  decree. 
The  District  Judge,  on  appeal,  dismissed 
the  suit  finding  that  the  whole  amount  of 
the  consideration  had  been  paid.  In  seoond 
appeal,  plaintiff  contended  that  the  suit, 
though  tried  as  an  original  BUit,  was  still  a 
Small  Cause  suit,  and  that  though  the  de¬ 
cision  of  the  Munslfi  was  valid,  no  appeal 
lay  to  the  District  Court, 

Held.— (1)  The  suit  being  only  for  money, 
and  not  for  speoific  performance  of  a  con¬ 
tract,  was  triable  as  a  Small  Caase . 

(2)  Section  13  of  the  Civil  Courts  Regu- 
lafion  merely  regulated  the  procedure  to  be 
adopted;  in  the  adjudication  of  certain  clas¬ 
ses  of  suits,  and  did  not  take  away  the  ju¬ 


risdiction  of  the  Munsifis  to  try  them  as 
original  oausss,  and  therefore,  the  deobion 
of  the  suit  by  the  Munaifi  as  an  original 
cause  was  valid  and  operative.  The  words 
‘•'shall  try”  in  Section  13  are  not  conclusive. 

(3)  Under  a  strict  interpretation  of  Sec¬ 
tion  512, 0.  P.  0.  [new  Section  76]  and 
Seotion  13,  of  the  Civil  Courts  Regulation, 
which  Interpretation  was  more  convenient 
and  conducive  to  justioe,  it  was  the  nature 

ded  whether  an  appeal  lay  or  not,  and  that 
therefore  in  the  present  oase,  as  the  suit, 
though  a  Small  Cause,  was  triad  aa  an 
original  suit,  the  appeal  to  the  District 
Court  was  competent. 

(4)  In  spite  of  the  omission  of  the  party 
to  raise  the  objection  60  jurisdiction  in 
the  lower  Courts,  the  High  Court  was  bound 

there  Is  an  entice  absence  of  jurisdiotion^lf 
the  lower  Courts  the  objection  to  It  oould 
not  be  waived  by  the  party,  and  his  failure 
to  take  it  could  not,  therefore,  opazate  to 
oonfer  jurisdiction.—  32  T.  L-  R-,  S3 

(“6  T.  L.  J-,  162)* 
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Provided  that  a  suit  to  obtain  relief  respecting,  or  compen¬ 
sation  for  wrong  to,  immovable  property  held  by  or  on  behalf  of 
the  defendant  may,  where  the  relief  sought  can  be  entirely  obtained 
through  his  personal  obedience,  be  instituted  either  in  the  Court 
within  the  local  limits  of  whose  jurisdiction  the  property  is  situate, 
or  in  the  Court  within  the  local  limits  of  whose  jurisdiction  the 
defendant  actually  and  voluntarily  resides,  or  carries  on  business,  or 
personally  works  for  gain. 

Explanation —In  this  Section,  .“property”  means  property 
situate  in  Travancore. 


Sec.  15  t=  s.ia  =  S.iS] 

I.  The  ohanges  made  in  the  oia  Section 
are: — (1)  the  addition  of  the  words  ‘/with 
or  without  rent  of  profits”  in  Clause  (a), 
and  (2)  the  insertion,  in  Clause  (c),  of  the 

words  “or  charge  upon”  after  the  words 
“mortgage  of.” 

II.  The  Section  as  it  stands  now  is  the 
same  as  in  the  British  Indian  Code.  In 
regard  to  addition  No.  (I)  above  noted,  the 
Indian  Special  Committee  in  their  Beporfc 
said:— “The  insertion  of  the  words  “with  or 
without  rent  or  profits”  is  intended  to  re¬ 
move  any  difficulty  there  may  be  where  the 
defendant  does  not  reside  within  the  local 
limits  of  the  Court  within  whose  jurisdic¬ 
tion  the  property  is  situate 

HE.  The  Section  specifies  the  Courts  in 
which  suits  relating  to  immovable  property 
and  suits  for  the  recovery  of  movable  pro¬ 
perty  aotually  under  distraint  or  attachment 
are  to  be  instituted. 


2.  A  suit  was  instituted  in  the  Anjiky- 
mal  Zillah  Court  in  the  Cochin  State  in  res¬ 
pect  of  a  property  situated  in  that  State: 
and  a  decree  was  passed.,  During  the  pen¬ 
dency  of  the  suit,  the  territory  in  which 
the  property  in  litigation  was  situate  was 
awarded  to  Travancore  by  the  deeision  of 
the  Arbitrator  in  the  Travancore  and  Co- 

was  passed  after  such  territorial  transfer. 
When  plaintiS  proceeded  to  execute  the 
decree  after  getting  it  transferred  to  the 
Parur  Zillah  Court,  a  purchaser  of  the  pro¬ 
perty  from  the  heirs  of  the  original  mort¬ 
gagor-lessee  objected  to  the  execution  and 
the  objection  was  allowed.  In  the' suit 
then  instituted  to  enforce  the  attachment : 

-HeZ&_The  decree  of  the  Coohin  Court 
against  the  mortgagor-lessee  having  been 
passed  after  the  transfor  of  the  mortgaged 
land  to  the  Travanoore  jurisdiction,  the 
deoree  and  the  subsequent  attachment 
thereunder  were  inoperative.— 


1.  Residence  in  Travanoore  under  oir- 
oomstanoes  raising  the  presumption  that  it 
is  not  casual  and  possession  of  property  with¬ 
in  Travanoore  are  sufficient  to  give  juris¬ 
diction  to  the  Travanoore  Courts  over  per¬ 
sons  who  are  not  born  subjects  of  His  High- 

3T.  L.  R.,  36, 
&et.  -33  %  L.  R„  166 

H7T,  L.  J.,  293). 


Fol.-K.  P.,  814, 

3.  1  A  money  decree  obtained  by  X  against 

ferredfor  execution  to  the  KottatAkarai 
Munslfi’s  Court  and  in  exeontion  of  that 
decree,  properties  belonging  to  plaintiff-  and 
Y  were  attaohed.  In  a  suit  brought  by 
plaintiff  in  the  Kottarakar&l  Munsiff’s  Court 

oeedings  on  the  ground  that  the  decree  was 
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oeased  to  exist  or  to  b  n  ve  jurisdiction  to 
execnte  it,  the  Court  whioh,  if  the  suit 
wherein  the  deoree  was  passed  were 
instituted  at  the  time  of  making  application 
for  the  execution  of  the  deoree  would  have 
jurisdiction  to  try  the  suit,”  the  deoree  in 
0.  S.  No.  284  of  1075  of  the  Alieppey  Dis¬ 
trict  Court  (the  decree  sought  to  he  cancel¬ 
led)  might  well,  in  the  oircumstanoes,  he 
considered  in  law  to  have  been  passed  by 
the  Kottayam  Eistriot  Court. 

Therefore  even  as  regards  the  plaint  re¬ 
lief  for  setting  aside  the  deoree  of  the  Al¬ 
ieppey  District  Court,  even  aooepting  the 
view  entertained  in  18  T.  L.  B.,  14  and  21 
T.  Tj.  R„  138,  as  correot,  the  suit  had  been 
rightly  instituted  in  the  Kottayam  Distriot 
Court  <F.  B.).—  82  T.  L.  R„  168 

(=6  T.  L.J.,  378). 

Bef.-36  T.L.R.,  190. 

10  T.  L.  J.,  336. 

40  T.  L.  R.,  194 

(=  14  T.  L.  J.,  508 ). 

5.  In  execution  of  a  decree  of  the  Quilon 
Additional  Munsiii’s  Court  obtained  by  the 
1st  defendant  against  the  2nd  defendant 
who  was  the  Karanavan  of  the  Tarwad  of 
the  plaintiffs  and  the  2nd  defendant,  the 
Tarwad  property  situate  within  the  juris¬ 
diction  of  the  Haripad  Munsiff  Court  was 
attached  by  that  Court.  The  plaintiffs  sued 
in  the  Haripad  Court  to  set  aside  the  at¬ 
tachment.  The  Distriot  Munsiff  holding 
that  he  had  no  jurisdiction  to  entertain  the 
suit  returned  the  plaint  for  presentation  to 
the  proper  Oonrt. 

Held.— The  suit  was  one  for  declaration 
that  the  plaint  property  whioh  was  admit¬ 
tedly  situate  within  the  jurisdiction  of  the 
Haripad  Munsifi’ a  Oonrt  was  not  liable  to.be 
sold  in  exeontion  of  the  deoree  of  the  Qnilon . 
Munsift’s  Oonrt.  The  oanse  of  action  for 
the  snit  was  the  attachment  laid  on  the  pro¬ 
perty  by  the  Haripad  Oonrt  in  exeontion  of 
the  decree  of  the  Qnilon  Oonrt  nnder  Sec¬ 
tions  12  and  14  of  the  0.  P,  C.,(new  Seotions 
15  and  19),  the  snit  was  cognisable  by  the 
Haripad  Const,  even  though  that  Court 


might  have  to  deolare  that  the  Qnilon  de¬ 
oree  oould  not  bind  the  Tarwad— 

38  T.  L.  R.,  190. 

Ref. -40  T.  L.  R.,194 

(=  14  T.  L.  J.,  508  ) 

6.  Plaintiffs,  Nanjinad  Marumakkavazhi 
Vellalas,  sued  for  reoovery  of  Ukanthu- 
damai  dnes  from  the  Tarwad  properties  of 
their  deoeased  father,  a  member  of  an  un¬ 
divided  Tarwad  consisting  of  several 
branohes  and  possessed  of  properties  in  Tra- 
vanoore  and  Ooohin,  the  properties  in  the 
latter  State  being  in  the  enjoyment  of  one 
of  snob  branahes.  The  plaintiffs,  while  bas¬ 
ing  their  olalm  for  Ukanthudamai  on  the 
value  of  the  whole  Tarwad  properties,  pray¬ 
ed  that  the  sum  that  might  he  decreed  to 
them  be  oharged  on  the  Travanoore  proper¬ 
ties  alone.  The  fourth  defendant,  the  com¬ 
mon  Karanavan  of  the  whole  Tarwad,  was  a 
party  to  the  suit,  bnt  not  any  of  the  mem¬ 
bers  of  the  Cochin  branoh.  The  trial 
Judge,  relying  upon  Seotion  12  of  the  Civil 
Procedure  Code,  held  that  the  properties  in 
Cochin  oould  not  and  should  hot  he  taken 
into  aooount  in  determining  the  plaintiff's 
claim  and  directed  the  plaintiffs  to  die  an 
amended  plaint  excluding  the  value  of  the 
Ooohin  properties.  The  plaintifis  appealed 
against  the  order. 

Held. — The  Judge’s  order  oould  not  be 
supported  and  should  be  reversed. 

A  snit  for  the  reoovery  of  Ukanthudama 
dnes  by  the  sons  of  a  deceased  Nanjinad 
Vellala  father  is  essentially  a 'suit  for  the 
recovery  of  money,  whioh  by  the  oustomary 
law  prevailing  among  the  Nanjinad  Vellalas 
is  a  charge  upon  the  immovable  properties 
of  the  Tarwad  to  whioh  the  father  belonged. 
It  is  not  a  snit  for  the  reoovery  of  any  share 
of  the  immovable  properties  owned  by  the 
father’s  Tarwad.  No  doubt,  in  arriving  at 
the  amount  dna  to  the  ohildren  of  a  deceas¬ 
ed  Nanjinad  Vellala  for  Ukanthudama,  the 
quantum  of  the  share,  whioh  the  father 
would  have  taken  in  the  Tarwad  properties 
—treating  them  for  the  moment  as  if  they 
were  partible— ig  oaloulated  according  to 
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oertain  rules  laid  down  in  the  reported  de¬ 
cisions  but  this  is  only  for  ascertaining  the 

taken  a«  the  TJkanthudama.  amount  due.  Tbe 
sans  of  a  deceased  Najinnad  Vellala  oaanot 
insist  as  a  matter  of  right,  on  being  given 
a  share  of  the  corpus  of  the  properties 
belonging  to  the  father’s  Tarwad  in  satis¬ 
faction  of  their  claims  for  TTkanthudaraa. 

The  plaintiff’s  claim  being  one  for  money 
which  was  a  charge  on  all  the  Tarwad  pro¬ 
perties  of  their  fathor,  wherever  situate, 
they  had  a  right  to  realise  whatever  amount 
that  might  be  decreed  to  them  ou  account  of 
their  claim  from  all  suoh  properties.  The 
value  of  the  Cochin  properties  had  also  to 
be  taken  into  acoouafc.  But  there  was  no* 
thing  to  preyent  the  plaintiffs  from  saying 
that  they  would  be  satisfied  with  a  oharge 
for  their  olaim  on  some  portion  alone  of  the 
Tarwad  properties  of  their  father,  viz;  the 
immovable  properties  situated  in  Travan- 

The  Tarwad  of  the  father  being  undivid¬ 
ed  and  represented  in  the  suit  by  the  fourth 
defendant,  the  Karanavan  residing  in  Tra- 
vanoore,  there  was  no  legal  bar  to  the  plain¬ 
tiffs  asking  the  Trayancore  Court  to  take 
into  account  also  the  value  of  the  properties 
in  Cochin,  as  towhioh  the  Tarwad’s  title 
was  indisputable,  in  calculating  the  plaint 
claim. 

The  suit  itself  being  clearly  one  for  money, 
Section  12  of  the  Civil  Procedure  Code  had 
no  application.  Nor  could  the  suit  be  con¬ 
sidered  as  one  to  obtain  relief  respecting 
immovable  property  falling  within  the  Pro¬ 
viso  to  that  Section.  The  plaint  referred  to 
immovable  properby  outside  Travanoore, 
but  it  was  not,  for  that  reason,  a  suit  for 
relief  respecting  that  property.  The  Ex¬ 
planation  of  the  term  property  in  Seotion 
12  clearly  showed  that  the  suit  was  not 
governed  by  that  Section.— 

36  T.  L.R .,268 

(  =1DT,  L.  J,t  8,29). 

7.  The  widow  and  daughter  of  a  deceas¬ 
ed  Karanayan  of  a  Nanjinad  Vellala  Tarwad 


sued  in  the  Nagercoil  Mtmsiff’s  Court  and 

fchndama  from  all  the  properties  of  that 
Tarwad.  In  appeal,  a  compromise  deoree 
was  passed  maldng  some  of  the  Tarwad  pro¬ 
perties  liable  for  the  Ukanthudama.  The 
decree  was  transferred  for  execution  to  the 
Padmanahhapuram  Munsiff'a  Court.  There, 
a  purchaser  at  a  private  sale  at  the  proper- 

suit  for  tbe  cancellation  of  the  deoree  on 
the  ground  that  be  had  no  knowledge  of  the 
decree  and  that  the  deoree  was  obtained 
subsequent  to  his  purchase  of  the  proper¬ 
ties  in  question.  The  PadmanabhapUr am 
Muisiff  holding  that  the  decree  haying  been 
passed  by  the  Nagercoil  Munsff’s  Court* he 
had  no  jurisdiction  to  try  bhe  suit  returned 
if  for  presentation  to  the  proper  Court. 

&eld.~ The  Padmanabhapuram-  Mnnsiff 
had  jurisdiction  to  try  .the  suit. 

Where  a  decree  has  been  obtained  in  one 
Court,  and  in  execution  of  that  deoree,  the 
judgment-debtor’s  properby  sifenatea  within 
the  jurisdiction  of  another  Court  Is  proceed¬ 
ed  against,  the  latter  Court  is  competent  to 
entertain  a  suit  for  setting  aside  the  deoree 
and  execution  proceedings. 

Chapter  II  of  the  Civil  Procedure  Code 
(Place  of  Suing— Sections  11  to  21  *  new 
Seotions  14  to  19  and  21  to  2B]  contains  the 
provisions  for  determining  the  Courts  in 
which  suits  of  different  kinds  are  to  be  in¬ 
stituted,  and  these  provisions  are  not  to  he 
nullified  by  what  may  be  considered  to  be 
the  polioy  of  the  law  as  to  one  Court  sitting 
in  judgment  over  the  validity  of  the  decree 
of  another  Court.  Haying  regard  to  the 
provisions  of  Chapter  It,  the  rulings  in  86 
T.  L.  B«,  190  and  6  T.  L.  J.,  52  ana  the  trend 
of  the  reoent  decisions  in  the  British  Indian 
Courts,  the  decisions  in  18  T-  L.  B.,  14  and 
21  T .tK,  138  have  to  be’  over-ruled  (tf. 
B.).—  40  T.  L.  R„  194 
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Sec.  16]  THE  CIVIL  PROCEDUKE  CODE  (Part 

16.  Where  a  suit  is  to  obtain  relief  respecting,  or  compensa- 

tion  for  -wrong  to,  immovable  property  situate 
property  0fiitnSrwIttin  within  the  jurisdiction  -of  different  Courts,  the 
j”j2“oUoa  of  diIl0tent  suit  may  be  instituted  in  any  Court  within  the 
onr  local  limits  of  whose  jurisdiction  any  portion  of 

the  property  is  situate : 

Provided  that,  in  respect  of  the  value  of  the  subject-matter 
of  the  suit,  the  entire  claim  is  cognizable  by  such  Court. 

17.  (1)  Where  it  is  alleged  to  be  uncertain  within  the  local 

o£  limits  of  the  jurisdiction  of  which  of  two  or 
suUwhere  local  limits  more  Courts  any  immovable  property  is  situate, 
°r61unoeitain>  °*  0oni:lis  any  one  of  those  Courts  may,  if  satisfied  that 
are  nnoer  am.  there  is  ground  for  the  alleged  uncertainty,  re¬ 

cord  a  statement  to  that  effect  and  thereupon  proceed  to  entertain 
and  dispose  of  any  suit  relating  to  that  property,  and  its  decree  in  the 
suit  have  the  same  effect  as  if  the  property  were  situate  within 
the  local  limits  of  its  jurisdiction : 


Sec.  16  [  =  S.  16  =  S.  17  \ 

1.  The  corresponding  Section  of  Regu¬ 
lation  H  of  1065  was  as  follows . 

peofcing*  or  compensation  for  wrong  to,  im¬ 
movable  property  situate  within  the  limits 
of  a  single  district,  but  within  tbe  jnrisdlc 
tion  of  different  Courts,  the  suit  may  be  in¬ 
stituted  in  the  Court  within  whose  ‘juris¬ 
diction  any  portion  of  the  property  is  situate , 
provided  that  in  respect  of  the  value  of  the 
subject-matter  of  the  suit,  the  entire  claim 
be  cognizable  by  suoh  Court. 

If  the  immovable  property  be  situate 
within  the  limits  of  different  districts,  the 
suit  may  be  instituted  in  any  Court,  other¬ 
wise  competent  to  try  it,  within  whose  juris¬ 
diction  any  portion  of  the  property  is 
situate.” 

IL  1,  This  Section  ia  intended  for  the 
benefit  of  suitors,  the  object  being  to  avoid 
multiplicity  of  suits. 

2.  Where  a  suit  may  be  filed  in  more 
than  one  of  several.  Courts,  it  ia  a  general 


principle  of  law  that  the  plaintiff  may  select 
the  forum  in  which  to  bring  the  suit.  (19  M. 


Sec.  17  [  =  S.  13  =  S.  ZS] 

1.  Sub-section  (2)  of  Seotiou  18  in  ftega- 
lation  II  of  1065  was  as  follows (2} 

Where  a  statement . .....is  sitnate,  the 

Appellate  or  Regional  Conrt  shall  not 
allow  the  objection  if,  in  its  opinion,  there 
was  at  the  time  of  the  institution  of  tbe  suit 
any  reasonable  ground  for  uncertainty  as 
to  the  Court  haying  jurisdiction  with  res* 

2,  The  words  at  the  end  of  the  new  Sub¬ 
section  (2)— “and  there  has  been  a  consequ¬ 
ent  failure  of  justice”— are  taken  from  the 
British  Indian  Code.  The  Indian  Speoial 
Committee  in  their  Notes  on  Clauses  say 
that  they  added  these  words  **  in  order  still 
further  to  restriot  the  taking  of  teohnioal 
objections  as  to  jurisdiction”. 
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I] 


Regulation  VIII  of  1100. 


[Sec.  19 


Provided  that  the  suit  is  one  with  respect  to  which  the 
Court  is  competent  as  regards  the  nature  and  value  of  the  suit  to 
exercise  jurisdiction. 

(2)  Where  a  statement  has  not  been  recorded  under  Sub¬ 
section  (1),  and  an  objection  is  taken  before  an  Appellate  or  Revision- 
al  Court  that  a  decree  or  order  in  a  suit  relating  to  such  property 
was  made  by  a  Court  not  having  jurisdiction  where  the  property  is 
situate,  the  Appellate  or  Revisions!  Court  shall  not  allow  the  objection 
unless  in  its  opinion  there  was,  at  the  time  of  the  institution  of  the 
suit,  no  reasonable  ground  for  uncertainty  as  to  the  Court  having 
jurisdiction  with  respect  thereto  and  there  has  been  a  consequent 
failure  of  justice. 

18.  Where  a  suit  is  for  compensation  for  wrong  done  to  the 
Suits  to  compensation  P6rson  or  to  movable  property,  if  the  wrong  was 
sot  wrongs  to  person  or  done  within  the  local  limits  of  the  jurisdiction^ 
movables.  one  Court  and  the  defendant  resides,  or  carries 

on  business,  or  personally  works  for  gain,  within  the  local  limits  of 
the  jurisdiction  of  another  Court,  the  suit  may  be  instituted  at  the 
option  of  the  plaintiff  in  either  of  the  said  Courts. 


4 


Illustrations. 


(<*)  A,  residing  in  Nagercoil,  beats  B  Ln  Alleppey.  B  may  sae  A  either 
in  Alleppey  or  in  Nagerooll. 

(6)  A,  residing  in  Nagerooil,  publishes  in  Alleppey  statements  defamatory 
of  B.  B  may  sue  A  either  in  Alleppey  or  iuNager  ooil. 


19.  Subject  to  the  limitations  aforesaid,  every  suit  shall  be  in- 
other  suits  to  be  in  bi  a  Court  within  the  local  limits  of 

stituted  where0  defend!  whose  jurisdiction— 

aetton6arUe° '  oaose  °*  («)  the  defendant  or  each  of  the  defendants, 

where  there  are  more  than  one,  at  the  time  of 
the  commencement  of  the  suit,  actually  and  voluntarily  resides,  or 
carries  on  business,  or  personally  works  for  gain ;  or 


gulation  II  of  1065  corresponding  to  the 
new  Seotion  19  w»s  as  follows  t— 


See  under  Seo.  19.-27  T.  L.  R., 
(  =  2T.  L, 


Sec.  19  i  =  S.  14  =  S.  20  ] 

I.  This  Seotion  reprodnoes  Seotion  20  of 
the  British  Indian  Oode.  Seotion  Uof  Be- 


“14.  Suits  to  be  'instituted  where  defen¬ 
dants  reside  or  cause  of  action  arose.— Suh- 
jeot  to  the  limitations  aforesaid,  all  other 
Bnits  shall  he  instituted  In  a  Court  within 
the  looal  limits  of  whose  jurisdiction— 

(a)  the  oause  of  notion  arises;  or 


mi 


Sec.  ip] 


the  Civil  Procedure  Code 


[Part 


(b)  any  of  the  defendants,  where  there  are  more  than 

one,  at  the  time  of  the  commencement  of  the 
suit,  actually  and  voluntarily  resides,  or  carries 
on  business,  or  personally  works  for  gain;  pro¬ 
vided  that  in  such  case  either  the  leave  of  the 
Court  is  given,  or  the  defendants  who  do  not 
reside,  or  carry  on  business,  or  personally  work 
for  gain,  as  aforesaid,  acquiesce  in  such  institu¬ 
tion  ;  or 

(c)  the  cause  of  action,  wholly  or  in  part,  arises. 

Explanation  /.—Where  a  person  has  a  permanent  dwelling 

at  one  place  and  also  a  temporary  residence  at  another  place,  he  shall 
'  be  deemed  to  reside  at  both  places  in  respect  of  any  cause  of  action 
arising  at  the  place  where  he  has  such  temporary  residence. 

Explanation  II.— A  corporation  shall  be  deemed  to  carry  on 
business  at  its  sole  or  principal  office  in  Travancore  or,  in  respect  of 
any  cause  of  action  arising  at  any  place  where  it  has  also  a  subordh 
nate  office,  at  such  place. 

Illustrations. 


(&)  all  the  defendants,  at  the  time  of  the 
obfimwaaeinent  of  the  stilt,  actually  and 
voluntarily  reside,  or  catty  on  business,  or 
personally  wO rk  for  gain;  or 
'  (c)  fcny  M  the  defendants,  at  the  time  of 
the  oosfti&ettbetzwn*  of  the  suit,  actually  and 
voluntarily  resides  or  carries  on  business, 
or  personally  works  for  gain:  Provided  that 

168 


the  defendants  who  do  not  actually  and  vol« 
antarlly  reside,  or  carry  on  business,  or  per¬ 
sonally  work  for  gain,  as  aforesaid,  have 


Sec.  19] 


The  Civil  Procedure  Code 


[Part 


2.  Whore  a  person  has  his  permanent 
residence  in  one  plaoe  and  his  ancestral 
hoase  at  another,  an  intention  to  return  to 

the  anoestral  family  may  be  presnmed  in 

the  absenoe  of  evidenoe  to  the  contrary. 

Either  oi  the  dwellings  may  be  .taken  as 
his  residence  for  thepnrpose  of  determining 
jnrUdiotion.—  8  T.  L.  R.,  89. 

Dist.-SOT.L.  R„  285. 


The  Limitation  Law  of  this  State  was  ap. 
plioableasthe  parties  were  not  domiolled 
during  the  period  of  limitation  in  Goohin  and 

as  it  was  not  shown  that  the  Goohin  Limita¬ 

tion  Law  would  extinguish  the  oontract. 

A  person’s  domicile  is  the  plaoe  whore 
he  has  his  permanent  house  and  principal 
establishment  and  to  whioh  whenever  he 
is  absent  he  has  the  intention  of  returning. 


oarrying  on  business  at  Alleppey  a  pro-note 
whioh  specified  no  plaoe  of  payment.  B  in¬ 
dorsed  the  pro-note  to  C  who  sued  in  the 
Alleppey  Zlllali  Oourt  for  recovery  of  the 
money.  Aobjeoted  to  the  jurisdiction  of 
Alleppey  Zillah  Oourt. 

Eeld.-In  the  absence  of  any  mention  of 
a  speolfio  place  for  payment,  the  reasonable 
inference  wonld  be  that  the  payment  should 
be  made  where  the  holder  of  the  note  per¬ 
manently  resides  or  carries  on  business. 
Where  there  is  no  express  oovenant,  the 
presumption  of  law  is  that  the  obligor  is 
bound  to  seek  the  obligee  and  tender  the 

of  the' latter  (I.  L.  R.,  9  Oaf.,  106).  Oonse- 
guently,  the  oause  of  aotion  must  be  taken 
to  have  arisen  within  the  jurisdiction  of 
the  Alleppey  Zillah  Court,  and  the  objec¬ 
tion  as  to  jurisdiction  was  unsustainable.— 


Pol.— 17  T.  L.  J.,  451. 

4.  In  a  suit  on  a  pro-note  executed  by 
the  defendant  at  Mattancheri  in  Goohin,  the 
defendant  while  admitting  the  faot  of  his 
execution  contended  inter  alia  that  the  suit 
was  barred  by  the  Limitation  Law  of  Co¬ 
chin  where  the  oontraot  was  entered  into 
and  that  under  Section  14,  0.  F.  C.,  the 
suit  was  not  maintainable  at  Nagercoil  in- 

ohin  and  Goohin  was  the  place  where  he 
resided  and  oarrled  on  business. 

Held.— Though  the  contraot  was  entered 
into  in  Goohin,  yet  under  Clause  (5)  and 
Explanation  I  to  Section  14,  0.  F.  0.,  the 
defendant  could  be  sued  in  Nagercoil  where 
he  is  proved  to  have  a  permanent  dwelling. 


5.  To  reoover  compensation  for  the  in¬ 
fringement  of  plaintiff's  oopyright  in  a  cer¬ 
tain  book,  he  instituted  the  suit  on  6-10-1088 
in  the  Trivandrum  Frincipal  Munslfi's 
Oourt.  The  plaint  alleged  that  aopiesof 
the  book  printed  in  the  defendant’s  press  at 
Quilon  were  ofiered  for  sale  in  Trivandrum 
on  the  2nd  Edavom  1080  through  his  agent. 
The  defendant  contended  inter  alia  that 
the  Trivandrum  Oourt  had  no  jurisdiction 
to  entertain  the  suit  and  that  if  was  barred 
by  limitation  as  the  plaintiff  had  not  oome 
to  Oourt  within  the  12  months  prescribed 
by  Seotion  5  of  the  Oopyright  Regulation, 

Held.— Inasmuoh  as  the  defendant’s 
agent  had  possession  of  the  copies  for  sale 
in  Trivandrum,  it  amounted  to  defendant’s 
possession  and  the  oause  of  aotion  having 
therefore  arisen  in  Trivandrum,  the  Tri¬ 
vandrum  Oourt  had  jurisdiction  under  Seo- 
tion  14  of  the  Oivil  Procedure  Oode.  Further, 
under  Seotion  15  of  the  Oivil  Procedure 
Oode,  in  suits  for  compensation  for  wrong 
to  movable  property  (new  Section  18),  plain¬ 
tiff  had  the  option  to  institute  the  suit  in 
Trivandrum,  because  it  was  there  that  the 
wrong  was  committed.  In  this  view  also, 
the  lower  Court  had  jurisdiction  to  enter¬ 
tain  the  suit.—  27  T.  L.  R,,  IS? 

(=2T.  L,  J.,  344), 

8.  Where  a  suit  wsb  brought  before  the 
Quilon  Munsiff’s  Court  to  reoover  money  due 
under  a  Ohitty  conducted  by  the  defendants 
who  had  their  Tarawad  house  at  Faravoor 
(within  the  jurisdiction  of  the  Quilon  Mun- 
siff’a  Oourt)  but  who  had  been  for  more  than 


Sec.  19  ] 


THE  CIVIL  PROCEDURE  CODE 


[Part 


I] 


REGULATION  VIII  OP  1100. 


[Sec. 


20.  No  objection  as  to  the  place  of  suing  shall  be  allowed  by 
Objections  (o  jurisdio-  anN  Appellate  or  Revisional  Court,  unless  such 

tlcm'  objection  was  taken  in  the  Court  of  first  instance 

at  the  earliest  possible  opportunity  and  in  all  cases  where  issues  are 
settled  at  or  before  such  settlement,  and  unless  there  has  been  a  con¬ 
sequent  failure  of  justice. 

21.  Where  a  suit  may  be  instituted  in  any  one  of  two  or  more 
Power  to  transfer  suits  Courts  and  is  instituted  in  one  of  such  Courts,  any 
Smo™thanSoD°e  omit3  defendant,  after  notice  to  the  other  parties,  may, 

at  the  earliest  possible  opportunity  and  in  all 
cases  where  issues  are  settled  at  or  before  such  settlement,  apply  to 
have  the  suit  transferred  to  another  Court,  and  the  Court  to  which 
such  application  is  made,  after  considering  the  objections  of  the 
other  parties  (if  any),  shall  determine  in  which  of  the  several  Courts 
having  jurisdiction  the  suit  shall  proceed. 

22.  (1)  Where  the  several  Courts  having  jurisdiction  are  sub- 

To  what  court  a  li-  ordhiate  to  the  same  Appellate  Court,  an  appli¬ 
cation  lies.  cation  under  Section  21  shall  be  made  to  the 

Appellate  Court. 

(2)  Where  such  Courts  are  subordinate  to  different  Ap¬ 
pellate  Courts,  the  application  shall  be  made  to  the  High  Court. 
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Sec.  23  ]  The  Civil  Procedure  code  [  Fart 

23.  (1)  On  the  application  of  any  of  the  parties  and  after 
General  power  of  notice  to  the  parties  and  after  hearing  such  of 
transfer  and  withdraw-  them  as  desire  to  be  heard,  or  of  its  own  motion 
ftl'  without  such  notice,  the  High  Court  may  at  any 

stage- 

fa)  (i)  transfer  any  suit,  appeal  or  other  proceeding 
pending  in  any  subordinate  Court  to  any  other 
subordinate  Court  competent  to  try  or  dispose 
of  the  same,  or 

(ii)  retransfer  the  same  for  trial  or  disposal  to 
the  Court  from  which  it  was  transferred,  or 
(b)  withdraw  any  appeal  or  other  proceeding  pending 
in  any  subordinate  Court  and  try  or  dispose  of 
the  same. 


oarry  on  business,  or  personally  work  for 
gain,  the  defendant  or  any  defendant  may, 
after  giving  notice  in  writing  to  the  other 
parties  of  his  intention  to  apply  to  the  Court 
to  stay  proceedings,  apply  to  the  Court  ac¬ 
cordingly  ;  and  if  the  Court,  after  hearing 
such  of  the'  parties  as  desire  to  be  heard,  is 
satisfied  that “justice  is  more  likely  to  be 
done  by  the  sulb  being  Instituted,  in  some 
other  Court,  it  may  stay  proceedings  either 
finally  or  till  further  order,  and  make  such 
order  as  it  thinks  fit  as  to  the  costs  already 
inonrred  by  tbe  parties  or  any  of  them. 

,  In  such  case,  if  tbe  plaintifi  so  requires, 
endorsement  thereon  of  the  order  staying 

Application  when  to  be  made,— Every  suoh 
application  shall  be  made  at  the  earliest 
possible  opportunity,  and  in  all  oases,  before 
the  issues  are  settled  ;  and  any  defendant 
not  so  applying  shall  be  deemed  to  have  no- 
quiesced  in  the  institution  of  the  suit,  ” 

“18.  Remission  of  court-fee  where' suit 
instituted  in  another  Court.— Where  the 
Court,  under  Section  17,  stays  proceedings 
and  the  piftinMnft  re-institutes  his  suit  in 
another  Court,  the  plaint  shall  nob  be 
ohargeable  with  any  court-fee,  provided 
that  the  proper  fee  has  been  levied’  on  the 
institution  of  the  suit  in  the  former  Court, 


and  that  the  plaint  has  been  returned  by 
such  Court.” 

“19.  Procedure  where  Courts  in  which 
suit' may  be  instituted  subordinate  to  same 
Appellate  Court.  -  Where  a  suit  may  be  in¬ 
stituted  in  more  Courts  than  one,  and  such 
Courts  are  subordinate  to  the  same  Appellate 
Court,  any  defendant,  after  giving  notice  in 
writing  to  the  other  parties  of  his  intention 
to  apply  to  such  Court  to  transfer  the  suit 
to  another  Court,  may  apply  aooordingly  ; 
and  the  Appellate  Oourt,  after  hearing  the 
other  parties,  if  they  desire  to  be  heard, 
shall  determine  in  which  of  the  Courts  hav¬ 
ing  jurisdiction  the  suit  shall  prooeod.” 

“20.  Procedure  where  they  are  not  so 
subordinate.— Where  such  Courts  ate  sub¬ 
ordinate  to  different  Appellate  Courts,  any 
defendant,  after  giving  nolioe  In  writing  to 
the  other  parties  of  his  intention  to  apply  to 
the  High  Oourt  to  transfer  tbe  salt  to  an¬ 
other  Court  having  jurisdiction,  may  apply 
accordingly.  If  the  snit  is  brought  in  any 
Court  subordinate  to  a  District  Court,  tbe 
application,  together  with  the  objections,  if 
any,  filed  by  the  other  parties,  shall  be  sub¬ 
mitted  through  the  District  Court  to  which 
snoh  Court  is  subordinate.  The  High  Oourt 
may,  after  considering  the  objections,  if  any, 
of  the  other  parties,  determine  In  which  of 
the  Courts  having  jurisdiction  the  Bait  shall 


I  ]  REGULATION  VIII  OE  1100.  I  See.  S3 

(2)  On  the  application  of  any  of  the  parties  and  after 
notice  to  the  parties  and  after  hearing  such  of  them  as  desire  to  he 
heard  or  of  its  own  motion  without  such  notice,  the  District  Court 
may,  at  any  stage,  transfer  any  suit  or  proceeding  pending  in  any 
Court  subordinate  to  it  to  another  such  Court  within  its  jurisdiction. 

(3)  Where  any  suit  or  proceeding  has  been  transferred 
or  withdrawn  under  Sub-sections  (1)  and  (2),  the  Court  which  there¬ 
after  tries  such  suit  shall,  in  the  absence  of  a  special  direction  to  the 
contrary  in  the  case  of  an  order  of  transfer,  proceed  from  the  point 
at  which  it  was  transferred  or  withdrawn. 


Sec.  23  t  =  S.  21  =  S.  Hi  (1)  and  (3)] 
I.  1.  Section  26  of  the  Indian  Code  of 
1882,  from  which  Section  21  of  Regulation 
n  of  1066  was  taken,  was  as  follows 
•‘25.  Transfer  of  suits.- The  High  Oonrt 
or  District  Court  may,  outlie  application  of 
any  of  the  parties,  after  giving  notice  to  the 
parties  and  hearing  such  of  them  as  desire 
to  be  heard,  or  of  its  own  motion,  without 
giving  suoh  notice,  withdraw  any  suit,  whe¬ 
ther  pending  in  a  Court  of  first  instance  or  in 
a  Court  of  Appeal  subordinate  to  the  High 
Court  or  District  Court ,  as  the  case  may  he, 

.  and  try  the  suit  itself  or  transfer  it  for  trial 
to  any  other  suoh  subordinate  Cftirt  compe¬ 
tent  to  try  the  same  in  respeot  of  its  nature 
and  the  amount  or  value  of  its  subject- 


Section  are  omitted,  then  it  reproduces  Sec¬ 
tion  21  of  Regulation  II  of  1065.  The  state¬ 
ment  of  Objects  and  Reasons  of  the  1065 
Bill  explained  the  ohange  thus:— * *8.  Sec¬ 
tion  25  is  so  amended  as  to  confine  to  the 
High  Oourt  the  power  of  transferring  suits 
from  one  Oourt  to  another.  This  is  the  pre- 
'  sent  law,  and  considering  the  limited  extent 
of  Travanoore  territory,  and  the  oompara- 
tive.faoility  withwhioh  applications  may  be 
made  to  the  High  Court  and  the  relative 
rank  of  the  District  Courts  and  Munsifi 
Courts  in  this  State,  it  has  not  been  deemed 
advisable  to  extend  the  power  to  the  Dis¬ 


trict  Oourts.  As,  under  the  present  consti¬ 
tution  of  the  High  Court,  it  cannot  try  an 
original  snit,  the  provision  empowering  the 

file,  is  omitted.” 

Indian  Code,  corresponding  to  Seotion23of 
the  present  Regulation  is  as  follows:— 

“24.  (1)  On  the  application  of  any  of  thB 
parties  and  after  notice  to  the  parties  and 
after  hearing  suoh  of  them  as  desire  to  be 

notice,  the  High  Court  or  the  District  Court 
may  at' any  stage— 

(а)  transfer  any  suit,  appeal  or  other 
proceeding  pending  before  it  for  trial  or 
disposal  to  any  Court  subordinate  to  it  and 

(б)  withdraw  any  suit,  appeal  or  other 
proceeding  pending  in  any  Court  subordi¬ 
nate  to  it,  and 

(i)  try  or  dispose  of  the  same ;  or 

posal  to  any  Court  subordinate  to'  it 
and  competent  to  try  or  dispose  of 
the  same;  or 

(ill)  re-transfer  the  same  for  trial  or 
disposal  to  the' Court  from  which 
it  was  withdrawn." 

(2)  Where  any  suit  or  proceeding  baa 
been  transferred  or  withdrawn  under  Sub¬ 
section  (1),  the  Oourt  which  thereafter  tries 
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such  salt  may,  subjeot  to  any  special  direc¬ 
tions  in  the  oase  of  an  order  of  transfer, 
either  re-try  it  or  prooeed  from  the  point 
at  which  it  was  transferred  or  withdrawn.” 

ITT,  l.  In  regard  to  the  present  Section 
23,  the  Notes  on  Glauses  say 

“  An  important  change  is  made  in  this 
Section,  Under  the  existing  law,  the  High 
Court  has  held  itself  powerless  to  transfer 
any  appeal  or  any  other  proceeding  to  itself, 
and  its  power  has  been  confined  bo  bransfer- 
ing  from  one  subordinate  Court  to  another 
subordinate  Oourb,  It  is  felt  that  the  pow¬ 
ers  of  the  High  Court  should  not  be  so  oir- 
oumsoribad,  when,  in  obvious  cases,  transfer 
to  its  own  files  of  oases  pending  in  the  sub¬ 
ordinate  Court  would  be  to  the  manifest  ad¬ 
vantage  of  all  parties,  and  to  the  curtail¬ 
ment  of  delay  and  the  removal  of  conflict 
in  the  disposal  of  oases.  Suoh  a  power  ex¬ 
ists  in  criminal  proceedings,  and  there  is  no 
reason  why  it  should  not  exist  in  Civil  cases. 
In  view,  however,  of  the  faot,  that  the  High 
Court  does  not  exercise  original  jurisdio* 
tipn,  the  power  to  transfer  to  its  own  file 
is  restricted  to  appeal,  and  other  proceed¬ 
ings  only,  and  does  not  extend  to  trials  of 
original  salts.'9 

2.  In  the  original  Bill,  the  power  was 
given  only  to  the  High  Court,  The  Select 
Committee  considered  it  “expedient  to  em¬ 
power  Distriot  Courts  to  transfer  suits  or 
other  proceedings  from  Distriot  Munsifis' 
Courts”;  and  aooordingly  added  Sub-seo- 
tion  (2). 

3.  For  Sab-section  (3),  the  original  Bill 
adopted  the  wording  of  the  corresponding 
Sub-seotion  (2)  of  the  Indian  Oode.  The 
Select  Committee,  however,  altered  it  into 
the  form  in  which  it  now  stands. 

IV,  For  Form  of  Notioe  of  application 
for  transfer  of  a  suit  to  another  Oourt  for 
trial,  see  Appendix  I,  Form  No.  2. 

1.  Section  21  G.  P.  C.,  (new  Seobion  23) 
does  not  empower  subordinate  Coarts  to 


make  any  referenoe  to  the  High  Court  in¬ 
viting  opinions  on  questions  of  law.— 

High  Court  called  upon  the  lower  Oourt  to 
send  up  a  report  on  the  allegations  made 
therein.  On  the  question  whether  the  appli¬ 
cant  is  entitled  to  a  copy  of  such  report: 

Held,— The  applicant  is  entitled  to  suoh 
copy  as  the  report  is  prima  facie  a  publio 
document. 

It  is  an  elementary  principle  of  (aw  that 
no  man  should  be  oondemued  unheard,  and 
the  hearing  of  a  party  implies  that  he 
should  be  allowed  reasonable  facilities  to 

adversary.  If,  in  the  instance  in  question, 
the  applicant  is  denied  the  opportunity  of 
having  aocess  to  the  MauBifi’s  lotter,  he 
cannot  complain.  But  his  prayer  for  a  o'opy 
thereof  oannot  be  refused,  as  suoh  refusal 
Is  tantamount  to  an  intimation  that  the 
Court,  while  prepared  to  hear  his  view  of 
the  case,  is  not  inolined  to  hear  what  he 
may  have  to  say  in  answer  to  or  explanation 
of  what  the  MunBlfE  might  have  written 
against  him.  The  Munsiff’s  letter  is  nob 
privileged  communication  addressed  to  the 
High  Court  in  his  capacity  of  a  depart* 
mental  subordinate.  It  is,  on  the  other 
hand,  a  statement  of  faots  and  opinions 
showing  oause  against  the  rule  issued  by  the 
High  Court  to  an  inferior  Court,  and  as  suoh 
it  is  prima, fade  a  publie  dooument.— 

15  T.  L.  d„  409, 

3.  In  order  that  the  High  Court  may 
exercise  the  jurisdiction  conferred  by  Sec* 
tsion29,  the  suit  or  other  proceeding  must 
have  been  properly  instituted  before  any 

Under  Order  XLV,  Bole  2,  unless  the  ap¬ 
plication  for  the  review  is  made  to  the 
Judge  who  passed  the  deoree  or  made  the 
order,  it  oannot  be  said  to  have  been  pro¬ 
perly  instituted. 

The  expression  “made”  contained  in  the 
Buie  means  “presented”  and  not  “moved.” 
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Institution  of  Suits. 

24.  Every  suit  shall  be  instituted  by  the  presentation  of  a 
,  .  plaint  or  in  such  other  manner  as  may  be  pre- 

.utionof  .ml. 


Summons  and  Discovery. 

25.  Where  a  suit  has  been  duly  instituted,  a  summons  may 

(  be  issued  to  the  defendant  to  appear  and  answer 
aant™™0116  °  6  °n  the  claim  and  may  be  served  in  manner  pre¬ 

scribed. 

26.  (1)  Summonses  issued  by  any  foreign  Civil  or  Revenue 

8  s  '00  of  foreign  may  be  sen'*;  Courts  in  Travancore 

summonses.  °  0r6'gn  and  served  as  if  they  had  been  issued  by  such 
$  Courts : 

Provided  that  Our  Government  have,  by  Notification  in  Our 
Government  Gazette,  declared  the  provisions  of  this  Section  to  apply 
to  such  Courts. 

(2)  Our  Government  may,  by  like  Notification,  cancel 
any  Notification  made  under  this  Section,  but  not  so  as  to  invalidate 
the  service  of  any  summons  served  previous  to  such  cancellation. 


The  application  for  review  presented  to 
a  different  Judge,  therefore,  is  not  in  order 

The  application  for  review  of  a  judgment 
presented  after  the  Judge  who  decided 


Oourt  cannot,  in  the  exeroiee  of  the  powers 
conferred  upon  the  High  Court,  by  Section 
23,  be  transferred  to  the  Court  towhioh  the 
Judge  has  been  transferred  (F.  B.).— 
44T.L.R.,  87 


(=18  T.  L.J.,  1196). 


thus “  45.  The  plaint  must  be  distinctly 
written  in  the  language  of  the  Court :  Pro¬ 
vided  that  the  plaint  may  (with  the  per¬ 
mission  of  the  Court)  be  written  in  English; 
but  in  suoh  case,  a  translation  of  the  plaint 
into  the  language  of  the  Court  shall  be  filed 


Sec.  25  t  =  S.  60  =  S.  2?  ] 

See  Order  V,  Rule  1,  Infra ;  for  Section 
60  of  Regulation  II  of  1065. 


Sec.  24  t  =  S.  44  =  S.  56] 

I.  The<old  Seotion  was  as  follows 
‘*44.  Every  suit  shall  be  instituted  by  pre¬ 
senting  a  plaint  to  the  Oourt  or  such  Officer 
as  it  appoints  in  this  behalf.” 

H.  See  Order  IV,  Rule  1,  Infra. 

IIL  The  Section  that  followed  the  old 
Section  44  has  been  omitted;  and  it  ran 


Sec.  26  [  =  8.  588  =  S.  29] 

In  the  place  of  the  words  «  Sammonses 
issued  ...  „  in  Travancore”,  the  correspond¬ 
ing  Section  of  the  old  Regulation  had  the 
following “ Summonses  issued  by  a  Civil 
or  Revenue  Oourt  beyond  Travaneore  may 
be  sent  to  the  Courts  within  Travancore." 
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27.  Subject  to  svich  conditions  and  limitations  as  may  be 
Powec  to  order  dis  Presctibed,  the  Court  may,  at  any  time,  either  of 
covery  and  the1  like.  its  own  motion  or  on  the  application  of  any 
party- 

fa)  make  such  orders  as  may  be  necessary  or  reason¬ 
able  in  all  matters  relating  to  the  delivery  and 
answering  of  interrogatories,  the  admission  of 
documents  and  facts,  and  the  discovery,  inspec¬ 
tion,  production,  impounding  and  return  of 
documents  or  other  material  objects  producible 
as  evidence ; 


(b)  issue  summonses  to  persons  whose  attendance  is 

required,  either  to  give  evidence  or  to  produce 
documents  or  such  other  objects  as  aforesaid ; 

(c)  order  any  fact  to  be  proved  by  ififidavit. 


28.  The  provisions  in  Sections  25  and  26  shall  apply  to  sum- 
uons  to  witness  monses  *°  give  evidence  or  to  produce  documents 
or  other  material  objects. 


29.  The  Court  may  compel  the  attendance  of  any  person  to 
t  for  default  whom  a  summons  has  been  issued  under  Section 
7  ot  ,e»u  .  07  and  for  that  purpose  may- 

fa)  issue  a  warrant  for  his  arrest ; 

(b)  attach  and  sell  his  property ; 
fc)  impose  a  fine  upon  him  not  exceeding 
five  hundred  rupees ; 

(d)  order  him  .  to  furnish  security  for  his  ap¬ 
pearance  and  in  default  commit  him  to 
the  civil  prison. 


Sec.  27  [  = 


,  Or,  XVI,— Summonses  to  persons  to  give 


Or.  XI  Infra.— Delivery  end  answering  of 
interrogatories. 

Pisooyery  and  Inspection. 

Or,  XII  „  —Admission  of  doonments 
and  facts. 

Or.  Xin  „  —  Production,  impounding 

and  return  of  doonments. 


Or.  XIX.— Proof  ,Qf  facts,  by  affidavits. 

Seo.  28  [  =  „  -8.31} 

Sec-  29  [  =  „  -8.  33} 

See  Or'.  XVI,  Rules  10-13, 17  and  21. 
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Judgment  mid  Decree. 

The  Court,  after  the  case  has  been  heard,  shall  pronounce 
,  ,  judgment,  and  on  such  judgment  a  decree  shall 

,na  decree. 


Sec.  30  [=  S.  193  =  S.  S3] 

X  Section  198  of  Regulation  II  of  1065 
corresponds  to  the  new  Section  30  and  Sub* 
Rule  (1)  of  Rule  1  of  Order  XX.  Sub-role 
(2)  of  Rule  1  of  Order  XX  corresponds  to 
Srction  194  of  the  old  Regulation.  The  two 
Sections  of  the  old  Regulation  were  as 
follow 

"193.  The  Oourt,  after  the  evidence  has 
been  duly  taken  and  the  parties  have  been 
heard  either  in  person  or  by  their  respec¬ 
tive  pleaders  or  reojgnised  agents,  shall 

at  once,  or  on  some  future  day  of  which  due 
notice  shall  be  given  to  the  parties  or  their 

"194.  A  Judge  may  pronounce  a  judg¬ 
ment  written  by  his  predecessor  bnt  not 
pronounced.” 

II.  1,  Rule  1  of  Order  XX  is  also  given 
below  for  reference  in  connection  with  the 
case-law 

“1.  (1)  The  Oourt,  after  the  case  has 
been  heard,  shall  pronounoe  judgment  in 
open  Court,  either  at  once  or  at  some  future 
day,  of  which  due  notice  shall  be  given  to 
the  patties  or  their  pleaders. 

(2)  A  Judge  may  pronounoe  a  judgment 
written  bnt  not  pronouaoed  by  his  prede- 

Seo  also  Order  XL,  Rules  29  and  30. 

in.  1 .  It  is  a  well-established  principle 
of  law  that  the  decision  of  a  oase  must  be 
in  accordance  with  the  pleadings.  If,  at 
the  final  heating,  the  Oourt  learns  that  the 
case  stated  in  the  pleadings  is  inaoourate, 
it  must  either  dismiss  the  suit  or  allow  the 
plaintiff  bo  withdraw  it  with  liberty  in  either 
oase  to  bring  a  fresh  suit.— 7  T.  L.  R.,  33. 

2.  When  the  plaintiffs  olaim  is  found 
unsustainable,  the  defence  need  not  be  gone 
into.-  12  T.  L.  R.,  177. 


3 .  It  is  the  duty  of  the  Courts  to  grant 

such  of  the  reliefs  olaimed  as  are  admis¬ 
sible  upon  the  admitted  or  proved  facts  of  a 
case.—  16  T.  |_.  R.,  39. 

4.  The  Zillah  Judge  has  in  the  oase  not 

considered  all  the  documentary  ana  oral 
evidence  and  his  judgment  is  extremely 
meagre.  He  has  not  discussed  the  several 
points  and  the  evidence  as  he  should  have 
done  when  dealing  with  an  original  suit 
(F.  B.).—  1  S.  D.,  44, 

5.  Where  a  party  is  entitled  to  a  relief 
he  should  not  be  asked  in  the  judgment  to 
furnish  seourity  before  he  is  allowed,  in  the 
case,  to  realise  and  take  the  decree  amount, 

1  S.  D.,  73. 

6.  When  a  judgment  has  become  final, 

whether  right  or  wrong,  -it  is  binding  on 
the  parties.-  3  T.  L.  J.,  41. 

7.  ThewordB  “amount  in  suit”  occur¬ 
ring  in  tho  decretal  portion  of  the  judgment 
go  to  show  that  the  judge  who  deoided  the 
suit  intended  to  award  future  interest  also 
whioh  was  olaimed  by  the  plaintiff,  and 
the  decree  was  wrongly  prepared  because 
the  wording  of  the  judgment  was  wrongly 
interpreted  by  the  officer  who  prepared  tbe 
deoree.  The  question  befere  the  lower 
Oourt  was  only  one  for  bringing  tbe  decree 
Into  conformity  with  the  judgment.— 

3  T.  L.  160. 

8.  Under  the  law,  errors  in  judgment 
oan  only  be  corrected  by  an  application  for 
review  or  on  appeal  (Obiter).— 

31  T.  L.  R.,  61 
(  =  5  T.  L.  J.,  353), 

‘  9.'  Where  the  Munsiff  did  not  appear 
to  have  given  proper  oonsid  oration  to  the 
contentions  of  the  parties  as  they  appeared 
in  the  plaint  and  written  statement,  his 
deoree  could  not  be  supported.— 


J1S 


Sec.  30] 


The  Civil  Procedure  Code 
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10.  “A  judgment  does  not  vest  in  a  judg¬ 
ment-creditor  any  portion  of  the  property 
of  his  judgment-debtor.  It  gives  him  a 
right  to  have  the  judgment  executed,  but 
until  execution  the  property  of  the  judg¬ 
ment-debtor  does  not  vest  in  the  judgment- 
creditor  by  the  virtue  of  judgment”.— 

36  T.  L.  R„  56, 

11.  A  judgment  written,  but  not  duly 
pronounoed,  is  a  mere  memorandum  made 
by  the  judge  who  wrote  it,  and  not  a  docu¬ 
ment  having  the  foroe  of  a  judgment  con¬ 
forming  to  the  requirements  of  law. 


ment  was  pronounoed  and  his  representative 
objected  to  the  execution  of  the  deoree  on 
the  ground  that  the  judgment  was  obtained 
against  a  person  who  was  dead  at  the  time 
of  its  declaration  and  in  the  absence  of  hla 
representative  on  record : 

Held. — There  was  nothing  anomalous  or 
oontrary  to  principle  in  the  delivery  of  a  ' 
judgment,  drawing  up  a  deoree  thereon  and 
in  executing  the  same  after  the  death  of  a 
defendant,  if  he  has  before  death  confessed 
judgment.—  17  T.  L.  R.,  182. 

Appl.— 25  T.  h.  E.,  108. 


A  judgment  rendered  without  jurisdiction 
is  invalid  in  law  (F.  B.).- 

39  T.  L.  R.,  220 

(  =13T.  L.  d.,  385). 

1!  .judgment  pronounoed  without  the 
hear  of  final  arguments  is  liable  to  be 

1 .  The  possibility  of  the  defence  turning 

full  opportunity  to  prove  the  defence  by  any 
admissible  evidence. 

A  decree  passed  without  a  proper  trial  in 
the  manner  contemplated  by  the  Code  of 
Civil  Procedure  cannot  be  supported,— 

8  T.  L.  R.,  76. 

2.  If,  in  the  opinion  of  a  Judge,  a  ques¬ 
tion  of  fact  is  immaterial  for  the  decision 
of  a  case,  the  evidenoe  bearing  on  it  ought 

be  left  unoonaidered  and  the  question 
undetermined.  But  if,  on  the  other  hand, 
it  is  in  any  way  material— though  not  di¬ 
rectly— the  evidenoe  ought  to  he  properly 
weighed  and  conclusion  distinctly  recorded. 
Indifferent  mode  of  dealing  with  a  question 
of  fact  is  likely  to  be  prejudicial  to  the  in- 

3.  It  is  only  when  a  party  diesfcetor* 

will  affect  the  validity  of  the  deoree.— 

17  T.  L.  R.,  18. 

4.  Where  in  a  suit*  the  defendant  con¬ 
fessed  judgment,  but  died  before  the  judg¬ 


5.  A  Court  will  deoree  a  suit,  though 
apparently  it  is  speculative,  if  it  is  neitW 
illegal  nor  immoral.—  19  T.  L.  R.,  54. 

6.  A  suit  onoe  filed  subsists  until  there 
is  an  order  of  the  Court  directing  it  to 
abate  or  otherwise  giving  finality  to  the 
litigation  by  judgment  or  order ;  bub  the 
mere  faot  that  a  plaintiff  or  defendant  dies 
pending  the  disposal  of  the  suit  does  not 
necessarily  make  the  subsequent  proceed¬ 
ings  invalid. 

The  principle  of  the  deoision  in  17  T.  L. 

.  B.,  182  clearly  is  that,  if  the  party  against 
whom  judgment  is  given  had  full  opportu¬ 
nity  to  he  and  was  heard  and  if  the  suit  had 
not  abated,  the  absenoe  of  the  legal  repre¬ 
sentative  of  a  deceased  party  is  not  fatal  to 
the  validity  of  the  judgment.  - 

25  T.  L.  R.,  108. 

7.  An  order  directing  a  party  to  pay 
additional  Court-fee  ought  not  to  be  embodi¬ 
ed  in  a  judgment  which  reoords  findings 
against  him  on  the  merits.  Suoh  an  order 
ought  to  be  recorded  in  a  separate  proceed¬ 
ings  and  judgment  reserved  till  the  pay. 

A  valid  judgment  and  a  binding  and  final 
decree  uannob  be  reoonsidoted  by  the  Court 
exeept  on  a  petition  for  review  or  an  order 
from  a  superior  Court,  and  any  fresh 
deoree  passed,  except  under  these  condi¬ 
tions,  is  a  nullity  and  cannot  operate  as  a 
bar  to  the  execution  of  the  prior  decree 
which  has  ipso  facto  become  final. 
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The  principle  of  construing  a  deoree  with 
reference  to  the  judgment  is  applicable 
only  to  those  cases  where  the  decree  is  am¬ 
biguous  or  expressed  in  extremely  vague 
and  general  terms.—  26  T.  L,  R«,  68 

(  =  tT.L.  J.,  ISO), 
m-31  T.  L.  B.,  61 

(-5T.L.  J.,352). 

8.  On  revision  the  High  Court  ordered 
in  the  case,  that  the  District  Judge’s  obser¬ 
vations  whioh  were  not  neoessary  for  the 
disposal  of  the  appeal  should  be  expunged 

d.  In  a  suit  for  redemption  of  a  mort¬ 
gage,  the  period  fixed  for  the  mortgage  had 
not  expired  at  the  date  of  the  suit.  The 
period  expired  at  the  hearing  of  the  appeal, 

Meld.- The  plaintiff  could  not  get  a  de¬ 
oree  for  redemption  as  the  decree  must 
have  reference  to  the  state  of  things  existing 
on  date  of  plaint,  and  plaintiff  was  not 
entitled  on  date  of  plaint  to  get  the  relief 
he  now  olaimed. 

of  things  at  the  date  of  suit.— 


There  is  nothing  illegal  in  a  Judge  wrr 

other  Court,  as  Section  194,  C.P.  C.,  [  =Or, 
XX,  r.  1  (2)  ]  provides  for  the  pronounce¬ 
ment  by  one  Judge  of  judgment  written  by 
his  predecessor  in  offioe.—  3  T,  L.  J.»  215. 

11.  The  Court  below  adjourned  a  case 
for  argument  to  a  day  during  the  mid-sum¬ 
mer  vacation,  actually  heard  the  arguments 
of  the  plaintiff's  Valdl  on  two  days,  one  oi 
whioh  was  a  Sunday,  the  defendants’  Vakil 
being  absent  on  both  these  days,  and  took 
up  the  oase  for  judgment  without  heaving 
the  defendants’  arguments,  and  pronounoed 
judgment  before  the  re-opening  of  the  Court 
after  the  mid-summer  vacation. 

BeU.—> The  procedure  of  the  Court  below 
was  wrong,  and  the  judgment  was  not  passed 
according  to  law.—  4T.  L.d..  227, 

12.  It  is  dear  law  that,  without  a  petition 

for  review  or  an  order  froma  superior  Court, 
no  Judge  has  jurisdiction  to  pronounce  a 
fresh  judgment  whan  there  is  already  a 
valid  judgment  in  the  oase  passed  by  the 
Court.—  31  T.  L.  R.,  61 


10.  It  was  contended,  on  behalf  of  the 
speoial  appellant  that  the  judgment  of  the 
lower  Appellate  Court  was  had  in  law,  be¬ 
cause  (1)  after  the  appeal  has  been  first 
hoard  by  the  Distriot  Judge  and  taken  up 
for  judgment,  the  District  Judge  granted 
the  first  defendant’s  petition  to  be  heard 
afresh  and  did  so  without  notice  to  the  ap¬ 
pellant  or  his  Vakil,  and  (2)  the  judgment 
was  written  by  the  Judge  after  he  had  been 
transferred  from  the  Court. 

fleZd,— The  hearing  of  a  party  without 
notice  to  the  opposite  party  or  his  Vakil 
after  the  oase  is  taken  up  for  judgment,  Is 
at  the  most,  an  irregularity  whioh  does  not 
affect  the  jurisdiction  of  the  Court,  and  is 
not  by  itself  sufficient  ground  for  reversing 
a  judgment,  if  as  laid  down  in  Section.  547, 
O.P.  C.,  [new  Section  78],  the  merits  of  the 
case  are  not  affected  by  such  irregularity. 


IS.  The  reoltalof  the  admission  of  the 
title  of  the  plaintiff's  family  oontained  in  a 
judgment  is  admissible  as  relevant  evidenoe 
of  the  mortgagee’s  admission  of  the  mort¬ 
gagor’s  title. —  36  T.  L.  R.,  187 

10  T.  L.J.,  US), 
Bel.— 16  T.  L.  J.,  377. 

14.  "Where  an  Appellate  Court  fully 
adopts  the  reasoning  and  conclusions  of  the 
Court  of  first  instanoe,  it  is  not  bound  to  set 
out  the  reasons  for  its  decision  with  the 
same  fulness  &b  if  it  was  deoiding  the  suit 
in  the  first  instanoe  or  as  if  it  was  reversing 
,  the  first  Court’s  ^deoree. 

As  regards  the  contention,  in  the  case, 
that  the  evidence  in  the  appeals  had  not 
been  properly  considered  by  the  lower 
Court,  the  omission  of  the  lower  Court  to 
consider  certain  material  portions  of  the 
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Interest. 

31.  (1)  In  suits  for  money,  no  Court  shall,  in  respect  of  the 
interest,  period  antecedent  to  the  institution  of  the  suit, 

a  6168 '  allow  in  its  decree  a  higher  rate  of  interest  than 

twelve  per  cent,  per  annum  and  the  amount  adjudged  as  interest  for 
such  period  shall  not  exceed  one-half  of  the  principal  amount 
sued  for. 

(2)  Notwithstanding  anything  contained  in  Regulation  I 
of  1010,  where  the  decree  is  for  the  payment  of  money,  the  Court 
may,  in  addition  to  the  interest  awarded  under  Sub-section  (1),  decree 
payment  of  interest  on  the  principal  sum  adjudged  of-  such  amount 
as  may  accrue  at  a  rate  not  exceeding  twelve  percent,  from  the 
date  of  suit  to  the  date  of  decree. 

(3)  Notwithstanding  anything  contained  in  Regulation 
IY  of  1010,  where  the  decree  is  for  the  payment  of  money,  the  Court 
may,  in  addition  to  the  interest  decreed  under  Sub-sections i(l),  and  (2), 
decree  future  interest  at  a  rate  not  higher  than  nine  per  cent,  on  the 
aggregate  sum  adjudged  from  the  date  of  decree  to  the  date  of  pay¬ 
ment  or  to  such  earlier  date  as  the  Court  thinks  fit,  provided, 
however,  that  the  amount  of  interest  accruing  from  the  date  of  the 
decree  shall  not  exceed  the  aggregate  sum  adjudged. 

(4)  Where  such  a  decree  is  silent  with  respect  to  the  pay¬ 
ment  of  future  interest  on  such  aggregate  sum  as  aforesaid  from 
the  date  of  the  decree  to  the  date  of  payment  or  other  earlier  date, 
the  Court  shall  be  deemed  to  have  refused  such  interest,  and  a 
separate  suit  therefor  shall  not  lie. 


pLnoe  with  the  law.—  17  T.  L.  J.,  769. 

.21.  See  also— 

Or.IX,  r.  6.-15  T.L.J.,  36S. 

„  XX,  r.  4,-32  T.  L.  R„  3 35. 

See.  31  [  =  S.204  =  S.  34  ] 

1.  1 .  Section  204  o 1  Regulation  II  o2 1065 
was  as  loUows 

<'204.  In  amts  for  money,  decree  may 
order  certain  interest  to  be  paid  on  principal 
sum  oi/stiijed.— When  a  decree  la  foe  the 


payment  of  money,  the  Court  may,  in  the 
decree,  order  interest  at  suoh  rate  as  the 
Court  deems  reasonable  to  be  paid  on  the 
principal  sum  adjudged,  from  the  date  of 
the  suit  to  the  date  of  the  decree,  in  addi¬ 
tion  to  any  interest  adjudged  on  suoh  princi¬ 
pal  sum  for  any  period  prior  to  the  institu¬ 
tion  of  the  suit,  with  further  interest  at 
such  rate  as  the  Court  deems  reasonable  on 
the  aggregate  sum  so  adjudged,  from  the 
date  of  the  decree  to  the  date  of  payment, 
or  to  such  earlier  date  as  the  Cour  t  thinks 

at. 
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ther  interest,— Where  such  a  deorea  is 
silent  with  respect  to  the  payment  of  fur¬ 
ther  interest  on  such  aggregate  sum  as 
aforesaid  from  the  date  of  the  deoree  to 

the  Ooart  shall  he  deemed  to  have  refused 
such  interest,  and  a  separate  suit  therefor 
shall  not  lie,  except,  in  the  ease  of  decrees 
passed  before  this  Oode  comes  into  for  ce  ” 

2.  Seotion  7  of  Regulation  IV  of  1010 

deoreeiZ.-Mtmsifis ""are  hereby  prohibited 
from  allowing  in  their  decrees  a  greater  rate 
of  interest  in  any  suit  brought  before  them 
than  twelve  rupees  per  oent  per  annum,  but 
if  the  interest  mentioned  in  the  document 
be  less,  Munsifis  shall  deoree  accordingly.” 

II.  The  Section  as  framed  in  the  origi¬ 
nal  Bill  was  as  follows 

MB1.  Interest  :~(1)  In  suits  for  money,  or 
for  grain,  no  Court  shall,  in  respect  of  the 
period  antecedent  to  tho  institution  of  the 
•  suit,  allow  in  its  deoree  a  greater  rate  of 
interest  than  18  pec  oent.  per  annum,  and  the 
amount  adjudged  as  interest  for  suoh  period 
shall  not  exceed  the  principal  amount  sued 

Provided  that,  in  the  case  of  money  owing 
to  or  from  bankers,  the  Court  may  allow 

per  oent.  per  annum  if  there  is  an  express 
agreement  in  writing  to  pay  such  compound 
interest,  or  if  there  is  a  commercial  usage 
to  that  effect. 

C2)  Where  and  in  so  far  as  a  deoree  is 
for  the  payment  of  money,  the  Court  may, 
in  the  deoree,  order  interest  at  such  rate  as 
the  Court  deems  reasonable  to  be  paid  on 
the  principal  snm  adjudged ,  from  the  date 
Of  the  suit  to  the  date  of  the  deoree,  in  ad¬ 
dition  to  any  interest  adjudged  on  snoh 
principal  sum  for  any  period  prior  to  the  in¬ 
stitution  of  the  suit,  with  further  interest 
ab  suoh  rate  as  the  Court  deems  reasonable 
on  the  aggregate  sum  so  adjudged,  from  the 
date  of  the  deoree  to  the  date  of  payment, 
or  to  suoh  earlier  date  as  the  Court  thinks  St, 


(8)  Where  auch  a  deoree  is  silent  with 
rospeot  to  the  payment  of  further  interest 
on  such  aggregate  sum  as  aforesaid  from  the 
date  of  the  decree  to  the  date  of  payment  or 
ooher  earlier  date,  the  Court  shall  bB  deem¬ 
ed  to  have  refused  suoh  interest,  and  a 
separate  suit  therefor  shall  not  lie.” 

In  regard  to  the  above  provision,  the 
Notes  on  Clauses  said  :  — 

in  the  law  relating  to  recovery  of  interest. 
The  present,  statutory  law  consists  of  rem¬ 
nants  of  two  Regulations  passed  in  1010 
h.  e.,  relating  to  procedure  of  Civil  Courts, 
According  to  the  law  in  vogue,  no  other  than 
simple  interest  may  be  recovered,  and  no 

can  be  allowed.  By  a  strict  interpretation 
ofthe  wording  of  the  Seotion,  the  High 

of  interest  adjudged  oannob  exceed  half  the 
date  of  suit.'  These  provisions  regarding 

oentury  ago,  and  have  been  the  subject  of 
adverse  oritioism  at  the  hands  of  laymen, 
merohanbs,  and  lawyers  alike.  The  existing 

money  and  paddy,  as,  in  the  latter  case,  as 
muoh  as  20  per  oent.  may  be  allowed,  and 
the  interest  may  go  up  to  an  amount  equal 
to  the  principal.  Whatever  may  have  been 
the  reason  which  existed  to  justify  this  dif¬ 
ference  of  treatment,  there  is  none  now  to 
support  the  continuanoe  of  suoh  treatment. 
Various  devices  ace  resorted  to  by  lenders 
and  borrowers  to  defeat  the  existing  law. 

“An  attempt,  however,  to  wholly  abrogate 
this  law,  and  allow  oomplete  freedom  of 
contract  failed,  when  steps  were  taken  at 
no  distant  past  to  give  effect  to  the  same  in 
the  Legislative  Council.  It  is  felt  that,  while 
complete  freedom  of  oontraob  need  not  be 
granted,  the  restraint  now  in  force  must  be 
substantially  relaxed.  Hence  it  is 
proposed  bo  put  both  money  and  paddy 
on  the  same  footing,  and  allow  In  both 
oases  the  rate  of  18  per  oent.  which  is 
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now  allowed  in  the  Jenmi  ana  Kndiyan 
Regulation,  The  amount  of  interest  is  al¬ 
lowed  equal  to  the  amount  of  the  principal, 
as  in  the  oase  of  paddy.  It  is  also  in  con¬ 
formity  with  the  Hindu  Law  Rule  of  Dath- 
dnpat.  With,  the  repeal  of  enactments  of 
1010,  the  ground  of  the  recent  High  Court  ■ 
decision  to  award  as  interest  a  half  only  of 
the  principal  as  at  date  of  decree,  will  dis¬ 
appear,  and  the  decision  itself  will  no  long- 


IV.  When  the  Counbil  was  considering 
the  Bill,  a  motion  was  made  by  a'  Nonj-offii 
oial  Member  to  modify  Sub-saotion  (2),  so 

oeed  bwetve  per  oent.,  or  half  the  principal ' 
amounttill  the  date  of  the-  deoree.  The 
amendment  proposed  was  that  the  words 
“subject  to  the  provisions  of  Regulations  I 

words  “Notwithstanding  anything  contained' 
in  Regulation  I  of  1010.” 


that  are  put  on  oontraot,  delay  in  the  dis¬ 
posal  of  oases  will  not  of  itself  impose  on 
the  successful  litigant  a  possible  penalty  of 
loss  of  interest,  as,  at  present,  it  must. 
Courts  will  be  free  to  adjudge  interest  from 
date  of  suit  to  date  of  realisation  without 
any  restraint  on  the  amount.” 

See  also  Objeots  and  Reasons,  Rages 
10-13  and  15—17  Supra. 

Section  7  of  Regulation  I  of  1010,  quoted 
above  was  repealed,  as  also  so  much  of 
Clause  5  of  Section  17  of  the  same  Regula¬ 
tion  as  telabed  to  interest  for  money.— 

See  Vol.  1-3. 

HL  The  Seleot  Committee,  in  reporting 
on  the  Bill,  observed  in  regard  to  this  Seo- 


“We  do  not  think  it  desirable  to  enhance 


amount  of  the  decree.  In  other  respeots, 
we  think  that  Regulations  I  of  1010  and  IV 
of  1010  may  stand  as  they  are.” 


The  Committee  accordingly  made  the  ne- 


now  as  modified  and  recast  by.  them. 


In  opposing  the  above  motion  (which  fi¬ 
nally  was  lost),  the  Member,  in  charge  ex¬ 
plained  the  position  as  follows:— “*  *1  may 
point  oub  that,  at  the  time  the  Bill  was  in¬ 
troduced,  there  was  great  opposition  to  this 
Clause,  ana,  out  of  deference  to  the  wishes 
of  the  House,  the  Seleot  Committee  made 
it  as  harmless  as  possible.  The  first  Sub¬ 
section  says  that,  before  the  date  of  suit, 
half  of  the  principal  may  be  deoreed  as  in¬ 
terest.  I  dare  say  it  is  within  the  knowledge 
of  the  House,  especially  the  lawyer  mem¬ 
bers,  that  reoently  there  was  a  Full  Benoh 
ruling  which  Bald  that  bill  the  date  of  de¬ 
oree  we  oan  recover  only  half  of  the  princi¬ 
pal  by  way  of  interest.  In  other  words, 
even  if  the  interest  had  accumulated  to 
half  the  principal  or  more  on  the  date  of 
sait,  if  only  the  suit  had  been  dragging  on 
— asin  the  reoeat  case  whioh  was  pending' 
for  six  year s —the' plaintiff  should  nob  get 
any  interest  for  the  period  of  suit  howeve  r 
long  it  may  be,  although  there  Is  no  faul  fc 
on  the  part  of  the  plaintiff;  At  any  rate’;  I 
do  not  see  any  reason  why  the  plaintiff 
should  suffer  for  the  delay'  in  the  disposal 
of  suits,  especially  when  he  is  not  in  the 
least  responsible  for  the  delay.  There  was: 
muoh  oomplaintin  the  Assembly  about  thiB 
patfcioular  question.  With  a  view  to  avoid 
such  oomplaints,  it  was  decided  by  the  Se¬ 
lect  Committee  that  the  plaintiff  should  get 
Interest,  nob  exceeding  12  per  cent.  •  from 
the  date  of  suit  till  the  date  of  deoree.  No 
doubt,  we  are  willing  to  abide  by  the  old 
Regulation  as  regards  the  interest  till  the 
date  of  suit.  I  submit,  it  wasinaooordanoe’ 
with  publio  opinion  and  in  deference'  to  the ' 
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representations  in  the  assembly  that  it  was 
thus  laid  down  by  the  Select  Committee. 
Otherwise,  tie  defendant  will  postpone  the 
evil  day  for  him  as  mooli  as  possible.  He  will 
delay  the  decree  as  much  as  possible.  It  is 
really  very  hard- that,  for  no  fault  of  his, 
the  or  editor  'should  not  get  any  interest  for 
his  money  from  the  date  of  suit  till  it  is 
finally-decreed  by  the  High  Court.  I  dare 
say  that  that  was  not  the  sort  of  impression 
that  the  Court  had  at  the  time  they  gave 


tentions  and  from  delaying  the  disposal  of 
suits,  because  delay  will  mean  a  pinch  in 
his  purse.  Therefore,  onoe  we  take  away 
thiB  provision  from  the  Bill  as  settled  by 
the  Select  Committee,  we  take  away  the 
most  essential  requisite  for  prompt  realis¬ 
ation  of  decree  debts  and  prompt  disposal 
of  suits’1.—  L.  C .  P.,  dated  13-2-1925. 

V.  The  corresponding  Seotdon  84  of  the 
British  1  ndian  Code  is  as  follows 


“I  do  not  see  why  the  plaintiff  should  be 
mulcted  for  the  delay  caused  by  the  frivo¬ 
lous  contentions  of  the  defendant.  The 
plaintifi  demands  only  the  money  that  he 
had  advanced  ;  he  has  oome  to  the  Court 
in  time.  Unnecessary  and  frivolous  conten¬ 
tions  were  raised  by  the  defendant  and  the 
disposal  of  the  suit  was  delayed.  Why 
should  the  oreditor  forego  his  dues  for  no 
fault  of  his  ?  Much  onpital  was  made  in  the 
Assembly  of  the  delay  in  the  disposal  of 
suits,  of  the  protraoted  nature  of  suits,  of 
the  trouble  given  to  the  creditors  by  debtors, 
of  the  small  rate  of  interest  allowed  by  the 
Court,  and  of  all  the  inoonvenienoes  and 
hardships  of  the  oreditors.  The  creditors, 
as  all  of  us  are  aware,  are  not  able  to  get 
money  from  the  Bank  even  at  6  per  cent. 
It  is  the  existing  law  on  the  subject  that  is 
mainly  responsible  for  the  delay  in  suits 
and  the  delay  in  execution  proceedings. 
The  defendants  are  tempted  to  drag  on, 
since  they  will  thereby  get  time  during 
which  they  will  not  be  forced  to  pay  in¬ 
terest.  All  these  facts  were  pointed  out  in 
the  representations  in  the  Sri  Mulam  Popu¬ 
lar  Assembly.  Regulations  I  of  1010  and 
IV  of  1010  were  interpreted  by  the  High 
Court  to  mean  that  they  did  not  empower 
the  Courts  to  award  any  interest  for  the 
period  between  the  date  of  suit  and  the  dale 
'  of  deoree,  It  is  this  that  is  mainly  responsi¬ 
ble  for  the  delay  experienced  in  the  Exe¬ 
cution  Courts  and  the  delay  in  the  disposal 
of  auits.  The  provision  as  sealed  by  the 
select  Committee  will  deter  the  defendant 


**84.  interest,— (1)  Where  and  in  so  far 
as  a  deoree  is  for  the  payment  of  money, 
the  Court  may,  in  the  decree,  order  interest- 
at  such  rate  as  the  Court  deems  reasonable 
to  be  paid  on  the  principal  sum  adjudged, 
from  the  date  of  the  suit  to  the  date  of  the 
deoree,  in  addition  to  any  interest  adjudged 
on  such  principal  anm  for  any  period  prior 
to  the  institution  of  the  suit,  with  further 

reasonable  on  the  aggregate  sum  so  adjudg¬ 
ed,  from  the  date  of  the  deoree  to  the  date 
of  payment,  or  to  such  earlier  date  as  the 
Court  thinks  fit. 

‘*(2)  Where  such  a  decree  is  silent  with 
respect  to  the  payment  of  further  interest 
on  such  aggregate  sum  as  aforesaid  from 
the  date  of  the  deoree  to  the  dateofpay- 


VI.  t.  «  When  a  man  gets  a  decree  for 
money,  it  does  not  necessarily  follow  that 
ha  ought  to  get  interest  as  well  up  to  the 
date  of  the  satisfaction  of  the  deoree.  The 
determination  of  the  question  depends  upon 
the  facts  of  each  particular  case.  A  Court, 
before  making  a  deoree  for  moneyj  will  con¬ 
sider  what  was  the  rate  of  interest  charged 
in  the  bond,  whether  the  creditor  took 
undue  advantage  of  his  position,  whether 
the  bond  put  in  suit  was  the  last  of  a  series 
of  renewals,  &o„  and  it  will  then  be  deter¬ 
mined  onoe  for  all  whether  lb  will  allow  in¬ 
terest  subsequent  to  the  date  of  the  suit 
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“Regulations  I  and  IV  of  1010  make 
twelve  per  cent,  the  maximum  rate  of  in¬ 
terest,  and  X  do  not  see  why  that  rate  should 
be  made  the  normal  rate  of  interest  by  our 
Courts.  That  may  he  the  ordinary  market 
rate  of  interest  in  the  country,  hut  that 
ought  not  to  he  the  rate  ohargeable  on  judg¬ 
ment-debt,  whioh  is  the  best  security  for 
money  which  a  creditor  oan  have”  ( Per 
BamaoTiandra  Aiyar,  C.  «T.).— 

a  T.  L.  R.  App.,  1. 


2.  Seotion  204,  0.  P.  0,,  prohibits 

further  interest  being  awarded  in  execu¬ 
tion,  when  the  deoree  is  silent  on  the 
matter—  10  T.  L.  R.,  48. 

3.  Interest  dne  under  a  hypothecation 
bond  is  a  oharge  on  the  property  hypothe¬ 
cated,  the  hypothecation  being  a  seoority 
both  for  prlneipal  and  interest. — 

10  T.  L.  R-,  83. 

4.  Interest  is  awardable  on  arrears  oi 


2.  The  eases  hearing  on  “Intetest” 
whether  in  money  or  in  grain,  are  all 
brought  together  and  the  decisions  sum¬ 
marised  below.  Also,  the  Sections,  still  in 
force,  of  Regulations  I  and  IV  of  1010  are 
reproduced » 

Begn.lof  1010.— " See.  17  {Clause  S).  In 
decrees  on  suits,  the  Muusifi  shall  allow  in 
the  deoree  the  interest  that  may  be  due 
from  the  period  the  suit  may  have  been 
instituted  to  the  day  on  whioh  the  deoree 
shall  be  passed  ;  hut  he  .is  prohibited  from 
deoreeing  bn  aooount  of  interest  a  sum  ex¬ 
ceeding  the  prinoipal,  if  the  olaim  be  for 
paddy  or  grain,  and  only  one-half  exceeding 
the  prinoipal,  if  for  money”. 

[So  muoh  of  Section  17,  Clause  5,  as  re¬ 
fates  to  interest  for  money  repealed  by 
Regn.  VIII  of  1100.] 

Begn.  IV  of  1010.— ‘ “Seo.  21.  In  decrees  on 
Civil  suits,  the  interest  must  he  charged  on 
the  prinoipal  from  the  date  of  the  deoree  to 
the  day  of  its  execution,  provided  the  in¬ 
terest  in  money  does  not  exceed  half  the 

interest  demanded  must  not  exoeed  the 
value  of  the  principal”. 

[So  muoh  of  Seotion  21,  as  relates  to  in¬ 
terest  for  money,  repealed  by  Regn.  VIII 

VH.  For  Form  of  Bimple  money  decree, 
see  Appendix  D ,  Form  No .  2 . 


It  T.  L.  R.,  SU. 

Ref— 3  S.  D„  82. 

Fol— 16  T.  L.  R„  iS. 

,  26  T.  It.  R.,  63. 

5.  Seotion  204,  C.  P.  C.,  'must  be  read 
with  the  oia  usury  laws  expressly  saved  by 
the  schedule  attached  to  the  Code  (old), 
and  it  oannot  be  held  to  be  an  authority  for 
awarding  interest  at  a  higher  rate  than 

The  reduction  of  interest  from  date  of 
deoree  to  six  per  oent.  was  warranted  by 
the  circumstances  of  the  ease,  the  plaintifis 
having  exaoted  interest  at  more  than  the 
legal  rate,  and  alBO  levied  eomponnd  in¬ 
terest.  The  award  of  future  interest  is  left 
to  the  discretion  of  the  Court- 

12  T.  L.  R..  186. 

Fol— 18  T.  Tj.  B„  188. 

Ref— 36  T.  L.  R,  183 

(  =  10  T.  L.  J.,  181). 

6.  In  a  suit  by  a  Jenmi,  under  the  Royal 
Proclamation  to  recover  from  his  Kana- 
pabtom  tenant  arrears  of  miohavarom  and 
customary  renewal  fees  with  interest 
thereon : 

Held— The  tenant  who  defaults  to  make 
payments  on  the  due  dates  must  pay  in- 
terest  thereon,-  13  T.  L.  R.,  186. 


Fol— 16  T.  L.  R„  46. 

Diet.— 44  T.  L.  R.,  32 

(=18  T,  Lj.  3„  471). 
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16.  In  a  suit  lor  settlement  of  aooonnts 

among  partners,  eaoh  partner  is  allowed 
interest  on  the  amount  advanced  by  him. 
The  absence  of  any  express  oontracfc  for 
payment  of  interest  is  not  fatal  to  the  claim 
for  interest. —  1  S.  D.,  64. 

17.  Under  Section  304,  0.  P.  0.,  future 
interest  at  the  contract  rate  may  be  allow¬ 
ed  up  to  date  of  decree,  and  the  Court  rate 
of  6  percent,  thereafter.*-  2  S.D.,  188. 

IS.  The  plaintiff,  a  contractor,  gave  a 
sub-contraot  to  the  defendant  and  advanced 
money.  There  was  no  specific  provision  for 
interest  between  them.  The  defendant 

he  received  from  the  plaintifi. 

.HeW,— Where  there  is  a  breach  of  con¬ 
tract,  interest  is  award&ble  as  damages, 
even  though  there  is  no  speoifio  provision 
for  payment  of  the  same.  The  rate  of  in¬ 
terest  may  be  fixed  at  6  per  oent.  per  an¬ 
num  (P.  B.).—  3  S.  D.,  66. 

Ref. — 42  T.  L.  R.,  465 

{  =  16  T,  L.  J.,887). 

19.  In  a  suit  for  arrears  of  rent  by  the 
landlord  against  his  tenant,  the  former 
claimed  interest  on  e&oh  instalment  of  the 
arrears  as  it  fell  due  and  he  deducted 

rears  of  rent.  The  defendant  who  was 
paying  tax  for  the  plaintifi  olaimed  interest 
on  his  payments. 

HeZd.— Interest  is  always  olaini&ble  on 
arrears  of  rent.  The  fact  that  the  pre¬ 
mium  is  left  in  the  hands  of  the  lessor 
without  interest  is  no  reason  for  disallow- 

luteresfc  on  Government  tax  paid  by  the 
lessee  iB  allowable,  as  an  equitable  claim. 
It  must  be  allowed  by  the  lower  Court  in 

est  ia  allowed  to  the  plaintifi.— 3  S,  D.,  82. 

20.  Under  Artiole  109  of  the  Limitation 
Regulation  a  suit  for  money  due  under  a 
hypothecation  deed  should  be  brought  with¬ 
in  13  years  of  the  date  when  the  principal 


When  the  bona  itself  has  become  barred, 
the  right  to  sue  for  interest  also  is  extin¬ 
guished,  the  mere  payment  of  interest  in 
the  interval  ,  not  having  the  effeot  of  an 
acknowledgment  under  Section  20,  of  the 
limitation  Regulation  for  want  of  a  receipt 
in  writing  and  signed  by  the  party  ob¬ 
liged.—  3  S.  D„  95. 

21.  In  a  suit  on  a  hypothecation,  the 
lower  Court  gave  a  decree  for  plaintiff  with 

Thereupon  the  defendants  appealed  as  re. 
garde  the  rate  of  future  interest. 

The  award  of  future  interest  and  the  rate 
thereof  rest  in  the  discretion  of  Courts.  In 
this  case,  9  per  oent.  per  annum  will  be  al. 
lowed,  that  is,  the  rate  provided  in  the  hy¬ 
pothecation.—  K.  P.,  566 , 

Miohavarom,  &o.,  with  interest  at  30  per 
oent.  the  lower  Court  allowed  only  18  per 
oent.  as  contended  by  defendants. 

Meld  (on  appeal  by  plaintifis).-{l)  The  ordi: 
nary  rate  of  interest  for  paddy  is  2  per  10* 

(2)  Where  there  is  a  contract  the  con¬ 
tract  rate  should  be  allowed : 

(S)  The  lower  Court's  decree  should  be 
modified  by  allowing  among  other  things  in¬ 
terest  at  30  per  cent.—  K .  P 567. 

Nobfol.— 6T.  L.  J.,  425. 

F0I.-8  T.  L.  J.;  316. 

23.  When  the  contract  was  to  pay  bl¬ 
and  the  amount  paid  as  interest  before  date 
of  suit  was  shown  in  the  plaint  to  have  been 
appropriated  at  the  rates  of  15  per  cent, 
and  18  per  oent.  as  agreed  to  between  the 
parties ; 

HeM.-The  debtor  oannot  seek  to  reopen 
the  accounts,  and  the  creditor  was  en¬ 
titled  to  make  such  appropriation  at  any 
time  before  suit.—  I  T.  L.  J..  87? . 

I'ol.-Sl  T.  L.  R.,  219 

(  =  5  T.  L.  441). 

Ref.— 17  T.  L.  J.,  19, 
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24.  The  plaintiff  Bued  the  defendant  for 
money  on  an  agreement  by  the  latter  that 
he  would  pay  monthly  Bs.  5,  as  long  as  he 
had  in  his  hands  a  sum  of  Bs.  250  belonging 
to  the  plaintiff.  The  suit  was  for  recovery 
of  arrears  of  suoh  monthly  dues.  The 
Munsiff  threw  out  the  salt  on  the  ground 
that  it  was  an  Illegal  agreement. 

Edd .-  The  agreement  was  to  pay  interest 
at  24  per  oent.  per  annum.  Evan  though 
the  rate  of  interest  fixed  by  the  parties  was 
higher  than  the  rate  sanctioned  by  law, 
there  was  no  objection  to  awarding  the  law¬ 
ful  rate  or  any  lesser  rate  at  the  discretion 
of  the  Court.  The  Munslff’s  reason  of  ille¬ 
gality  did  not  therefore  warrant  the  dis¬ 
missal  of  the  suit, —  2  T.  L.  J.,  263. 

25.  The  plaintiff  had  agreed  with  the 

The  plaintiff  bad  paid  interest  at  the  con¬ 
tract  rate,  and  the  money  paid  had  been 
appropriated  towards  interest.  In  suing 

money,  the  plaintiff  alleged  that  the  con¬ 
tract  to  pay  more  than  12  per  cent,  interest 
was  illegal  and  prayed  that  moneys  paid  by 
him  in  excess  of  12  per  oent.  must  be  re¬ 
funded  to  him.  On  the  question  being  re. 
ferred  to  the  Fall  Bench  ; 

.Held,— Section  7  of  Begulation  I  of  1010 
did  not  make  the  charging  of  a  higher 
rate  of  interest,  than  12  per  oent.  illegal  but 
unenforceable  by  suit.  The  payment  at  the 
exoess  rate  was  voluntarily  made,  and  the  de¬ 
fendant  oould  not  be  compelled  to  refund.— 
31  T.  L.  R.,  219 
(=5T.  L.J.,  441). 

26.  When  a  usufruotury  mortgagee 
who  is  direoted  to  enjoy  the  usufruct  of  the 
property  in  lieu  of  interest  on  his  mortgage 
amount  is  kept  out  of  possession  by  the 
mortgagor,  whatever  may  be  the  equities 
between  the  mortgagor  and  the  mortgagee 
in  regard  to  the  interest  on  the  mortgage 
amount,  he  (the  mortgagee)  can  have  none 
as  against  a  subsequent  encumbrancer  who 
is  not  found  to  have  fraudulently  combined 


with  the  mortgagor  to  keep  thejprior  mort¬ 
gagee  out  of  possession;  and  hence  the 
latter  is  entitled  to  priority  over  the  subss- 
quent  encumbrancer  only  in  respect  of  the 
principal  amount  secured  by  the  first  mort¬ 
gage  and  nob  in  respect  of  the  interest  on 


27 .  «  Mesne  profits  ”  does  not  as  a  mat¬ 
ter  of  law  include  also  -‘interest  on  mesne 
profits.”  The  decree-holder,  therefore,  is 

sought  to  be  exeouted  does  not  provide  for 
such  interest.—  7  T,  L.  J.,  8, 

28 .  In  a  suit  for  reoovery  of  Bs.  521-14 
as  principal  and  Bs  531-Sl-O  as  interest  due 
on  two  hypothecation  bonds  exeouted  by 
the  defendants,  the  Mnnslfi  gave  a  deoree 
for  the  principal  and  interest  amounting  to 
only  one-half  of  the  principal.  On  appeal 
against  the  decree  disallowing  a  portion  of 
the  interest,  it  was  contended  for  the  plain¬ 
tiff  that  the  prohibition  contained  in  the 
latter  part  of  Clause  5  of  Seotion  17  of  Be- 
galation  I  of  1010,  but  limited  the  amount 

aait  and  the  date  of  deoree,  and  not  the 
that  had  accrued  prior  to  date  of  suit. 


Edd  (Overruling  the  contention).— The 
latter  part  of  Clause  5  of  Seotion  17  of  Re¬ 
gulation  I  of  1010  related  not  merely  to  the 
interest  awardable  between  the  date  of  suit 
and  the  date  of  decree,  hut  to  all  interest 
whatsoever  up  to  date  of  deoree,  and  there¬ 
fore,  the  MunsifFs  judgment  refusing  more 


Eol.-35  T.  L.  R„  146 

( =~  9  T.  L.  239  ). 
Ref.— 16  T.  L.  J.,  326. 

[Note  the  change  made  by  the  new 
Code.] 

29.  The  stipulation  to  pay  interest  at 
the  customary  rate  is  an  agreement  to  pay 
interest  in  the  case  of  money  loans  at  12 
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-•per  cent;  per  annum  and  in  the  oaBO  of 
! '  ^piaddy  loans,  at  two  per  ten  or  20  per  oent.- 

8  t.l.Jm  ns. 

Ref.— 42  T.  L.  R.,-465 

{=  16T.L.  Z„  387). 

44  T.  L.  R.,  32 

(■  —  18  T.  L,  J.,  471). 

,  SO.  Under  Section  17,  Clause  (5)*  of  Re- 
.  gtilation  X  of  1010,  not  more  than  half .  the 
..principal  amount .  can-  be- allowed  -by  the 
Courts  as  interest  up  to  the  date  of  the 
-decree, —which  clearly  indicates  that  the 
interest  accruing  due  daring  the  pendency 
of  the  suit,  i.  e.,  between  date  of  suit  and 
date  of  judgment  is  also  to  be  inaladed  in 
-decreeing  the  mo’ioty  whioh  is  prescribed 
as  the  maximum  limit  in  money  transac¬ 
tions.  When  Buoh  moiety  has  aocrued  due 
at  the  date  of  the  plaint  itself  and  has  been 
decreed  by  the  Court,  no  interest  from  date 
of  suit  up  to  date  of  decree  can  be  further 
^decreed.  Under  Section  21  of  Regulation 
IV  of  1010,  the  interest  that  can  be  allowed 
.  -  from  the  -date  of  the  decree  up  to  the  date 
of  the  execution  of  the  deoree,  i.  e,t  the  date 
-when  the  decree-holder  realizes  the  amount 
due  to  him  under  the  deoree,  shall  not,  in 
money  transactions,  exceed  half  the  -princi¬ 
pal.—  35  T.  L.-  R«,  143 

(~9T.L.  J.,  339). 

Rol.-U  T,  Xi.  J.,  1. 

iRef.— 16  T.  L.  J.,  326. 

17  1,  Li  J.,  628. 
t-See  new  Section  .31.  ] 

‘31.  "The  plaintiff  instituted  the  .suit  for 
the  balanCer-umoant :  dne'to  -him:  from  the 
■d&fendant’on  aooount  of  provisions  supplied 
to,  and  contract  work  -executed  for,  the 
defendant  , by-’ the ;  plaintiff.  The  plaintiff 
also  claimed  interest  on  the  previous 
month’s  balahoe,  setting  up  an  express 
-...agreement- to  p&yi^uoh;  interest. 

It  was  found  that  the  agreement  to  pay 
jinterest-was  false,  and  that  there  was  no 
^demand  by  the -plaintiff  of  the  amounts  due 
to  him. 


It  was  contended  for  the  plaintiff  in  ap. 
peal  that  he  was  entitled  to  get  interest  in 
the  shape  of  damages. 

Held.— The  claim  for  interest  was  unm* 
tainable. 

Per  Sesha  Myer,  J.—PHma  fade  inter- 
est  on  the  price  of  goods  sold  and  delivered 
is  not  payable.  Interest  mayAf  dourae, 
-be  payable  by  agreement,  express  or  implied 
An  ’implied  agreement  may  be  deduoed 
-either  from  the  course  of  dealings  between 
the  parties  or  from  usage  of  trade.  There 
is  no  rule  of  law  authorising  the  allowance 
of  interest  as  damages  for  the  detention  of  a 
debt.  In  the  present  case,  thore  was  no 
agreement  that  the  price  of  the  goods  sold 
should  be  paid  on  a  day  certain.  There  was 
no  demand  for  the  prioe  made.  There  was 
no  agreement  for  interest.  There  was  no 
intimation  that  interest  would  he  oharged 
beyond  a  period  of  oredit.  And  there  was 
nothing  in  the  coarse  of  the  dealings  be¬ 
tween  the  parties  to  saggest  that  the  deal- 
ings  were  intended  to  oarry  interest.  In 

must  be  disallowed  (U.  B.).— 

10  T.  L.J.,  341. 

32.  Where  a  hypothecation  bond  con¬ 
tained  a  stipulation  to  pay  interest  at  9  per 
oent,  pec  annum  on  certain  fixed  cates  and, 
in  default  to  pay  on  those  dates,,  to  pay  in¬ 
terest  at  12  per  oont.  per  annum  from  the 
date  of  the  bond. 

HeZd.— Theprovislon  for  the  enhance¬ 
ment  of  the1  rate  of  interest  - with  effect  from 
the  'date  ot -the  bond  wasapenalby  that 
ifehbuld  he  relieved  against.  But  aetheen- 
.hanoed  rafce  was  only  12  per  cent,  per  annum, 
the  plaintiff  might  fairly  be  awarded  Inter¬ 
est  at  that  rate  by  way  of  compensation  from 
the  date  of  the  last  payment  till  date  of  suit. 

3$  T.  L.  R.,506. 

33.  rThe  suit  was  for  the  principal  and 
the  interest  due  on  a  hypothecation  de& 
whioh  stipulated  (o)  that  interest  at  1  per 
cent,  .  per  mensem  should  be  paid  on  the 
principal  at  the  expiry  of  every  year,  and  (&) 
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rights  established  under  the  old.  Bat  the 
right  to  oosts  or  future  interest  cannot  be 
said  to  be  a  vested  right.  In  this  case,  the 
defendants  who,  if  at  all,  should  be  taken 
to  be  prejudicially  affected  could  not  be 
said  to  have  any  right  as  regards  the  ex¬ 
tent  to  which  the  interest  or  costs  could  be 
decreed  against  them.  The  award  of  future 


discretion  of  the  Court.  In  this  view,  the 
argument  that  the  adoption  of  the  later 
statute  in  matters  relating  to  future  inter¬ 
est  would  prejudioially  affect  the  defen¬ 
dants  oould  not  have  any  force. 


The  proceedings  in  appeal  are  but  a  con¬ 
tinuation  of  the  suit  and  the  decree  in  ap¬ 
peal  is  the  deoree  in  the  suit.  As  such,  it 
would  be  competent  to  the  High  Court  to 
invoke  the  aid  of  Section  31  in  case  the  pe¬ 
culiar  oiroumstanoe  of  the  case  warrant  the 
award  of  the  maximum  limit  allowed  there¬ 
under  as  regards  future  interest.  It  has  how¬ 
ever  to  be  noticed  that  the  provisions  of 
Seotion  31  are  directory  and  not  mandatory 
(F,  B.), —  17T.  L.  J.,  229. 


43.  Seotion  31,  Clause  (2),  empowers  the 
Court  to  deoree  interest  only  on  the  prin¬ 
cipal  sum  adjudged  from  the  date  of  the 
plaint  to  that  of  the  deoree.  The  lower 
Court  was,  therefore,  wrong  in  allowing  in¬ 
terest  upon  the  aggregate  amount  due  to¬ 
wards  principal  and  interest  up  to  the  date 


44.  Seotion  21  of  Regulation  IV  of  1010 
Is  imperative  and  Civil  Courts  have  no 
authority  to  pass  any  orders,  the  effect  of 
whioh,  either  direobly  or  indireotly,  will  be 
to  nullify  the  beneficial  provisions  of  the 
above  Regulation.  Even  where  thedeoree- 

the  oourse  of  the  execution  proceedings, 
whioh  has  no  doubt  obtained  the  sanction 
of  the  Court,  that  oiroumstance  will  not  en¬ 
title  the  deoree-holder  to  realise  amounts 
in  berms  of  the  new  underbaking,  if,  by  so 
doing,  the  express  provisions  of  bhe  said 
Regulation,  become  a  deadlefcter.— 

17  T.  L.  J.,  623. 


45.  The  trial  'Court  had  allowed  first 
defendant  only  the  principal  (paddy)  and  an 
equivalent  amount  towards  interest  up  to 
date  of  deoree,  presumably,  under  Seotion 
17,  Clause  (5),  of  Regulation  I  of  1010  whioh 

Bat  he  had  not  made  any  provision  in  the 
decree  for  interest  after  date  of  deoree  till 
date  of  deposit  whioh  he  oould  havUaward- 
ed  under  Section  204.  The  amount  realis- 
able  on  this  aocount  oould  not,  as  laid  down 
in  Seotion  21  of  Regulation  IV  of  1010,  ex- 
oeed  one-half  of  the  principal  amount.  The 
omission  to  make  a  provision  herefor  may 
be  taken  to  be  a  refusal  to  award  the  same 
in  exercise  of  the  discretion  vested  in  the 
Court  under  Seotion  204.  Bab,  in  the  na¬ 
ture  of  the  peculiar  facts  of  the  oase,  it 
could  not  he  said  that  future  interest  could, 
with  propriety,  have  been  refused.  Nothing 
was  also  awarded  towards  interest  between 
date  of  plaint  and  date  of  deoree  on  the 
quantity  of  paddy  aoorned  due  on  date 
of  plaint  and  directed  to  be  deposited.  This 
too  was  but  proper  in  the  light  of  the  pro¬ 
visions  in  Section  17  (5)  of  Regulation  I  of 
1010.  The  direction  to  deposit  the  paddy 
in  kind  or  its  equivalent  in  money  calcu¬ 
lated  at  the  nlrak  rate  of  paddy  on  date  of 
suit,  made  presumably  under  Seotion  203 
[Or.  XX,  r,  10]  held  applicable  in  such 
oases  in  40  T.  L.  R.,  181  also  seemed  to  be 
proper.  Under  the  oiroumstaaoes,  the  in¬ 
terest  awardable  after  date  of  deoree  till 
date  of  realisation  oould  be  only  on  the 
value  of  the  amount  of  paddy  ’received  as 
principal.-  17  T.  L.  J.,  793 . 

46.  A  prized  subscriber  to  a  Ohltty  is, 
no  doubt,  entitled,  if  he  so  chooses,  bo  call 
upon  the  foreman  to  retain  in  his  hands 
such  portion  of  the  prize  amount  as  may 
soffioe  to  cover  the  future  instalments  of 
the  Ohitty  and  to  pay  him  the  balance. 
But  the  initiative  in  the  matter  should  be 
taken  by  the  subscriber.  Where  bhe  sub¬ 
scriber  has  only  been  demanding  the  whole 
amount  offering  seourity  and  the  dispute 
between  the  parties  has  been  regarding  its 
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32.  (1)  Subject  to  such  conditions  and  limitations  as  may  be 
prescribed  and  to  the  provisions  of  any  law  for 
the  time  being  in  force,  the  costs  of  and  incident 
to  all  suits  shall  be  in  the  discretion  of  the  Court,  and  the  Court 
shall  have  full  power  to  determine  by  whom  or  out  of  what  property 
and  tg  what  extent  such  costs  are  to  be  paid,  and  to  give  all  necessary 
directions  for  the  purposes  aforesaid.  The  fact  that  the  Court  has 
no  jurisdiction  to  try  the  suit  shall  be  no  bar  to  the  exercise  of  such 
powers. 

(2)  Where  the  Court  directs  that  any  costs  shall  not 
follow  the  event,  the  Court  shall  state  its  reasons  in  writing, 

(3)  The  Court  may  give  interest  on  costs  at  any  rate  not 
exceeding  six  per  cent,  per  annum,  and  such  interest  shall  be  added 
to  the  costs  and  shall  be  recoverable  as  such. 


suffioienoy,  fcthe  subscriber  cannot ,  when 
the  security  is  found  Insufficient,  turn 
round  and  demand  payment  of  the  exoesfl 
with  back  interest.  It  Is  only  after  he  in- 
forms  the  foreman  that  he  eleots  that 
course,  that  the  foreman  oan  be  held  liable 
for  interest.—  17  T.  L.  J.,  870. 

47.  The  words  « date  of  the  deoree” 
found  in  Section  21  of  the  Interest  Regula¬ 
tion,  IV  of  1010,  read  in  the  light  of  Section 
17,  Clause  5,  of  Regulation  I  of  1010  oan 
only  mean  the  date  of  the  original  deoree 
and  of  the  appellate  deoree.— 


48.  To  the  question  whether  the  de¬ 
cree-holder  oan  claim  more  than  half  of  the 
compensation  under  the  Land  Acquisition 
Regulation,  by  way  of  interest : 

Eeldr- In  view  of  the  express  provisions 
for  the  payment  of  interest  in  Seotion  31 
of  the  Land  Acquisition  Regulation,  the 
Seotion  could  not  be  Baid  to  be  controlled 
by  the  provisions  of  Regulation  I  of 
1010.—  44  T.  L.  R.,  30 

*  (  —  18  T.  L.d .,#54). 

48.  The  usual  rate  of  interest  award- 
able  on  paddy  loans  is  20  per  cent,  per  an¬ 


num.  The  Thiruppuvarom  dues  have  to  be 

at  18  per  cant,  thereon  which  is  less  than 
the  usual  customary  rate  for  loans  should 
not  be  awarded.—  44  T.  L.  R.,  38 

(=18  T.  L.  J.,  m ). 

50.  Ordinarily,  when  deorees  award 
“  future  interest,”  the  expression  should  be 
taken  to  mean  interest  for  a  period  after  the 
date  of  the  deoree.—  18  T.  L.  J.,  778 

51.  See  also— 


(=10  T.  L.  J.,  181). 

42  T.  L.  R.,  289 


**  =  En.  Or.  65,  r.  1  ] 

1.  1.  The  new  Section  reproduces  Seo¬ 
tion  35  of  the  Indian  Code. 

2.  Sections  213,  214,  215  and  217  of  Be- 
gulati  on  H  of  1065  are  given  below  for  ref- 


See.  32] 
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[Part 


I] 


Regulation  VIII  of  lioo. 


[Sec.  32 


or  defease  to  lse  false  or  vexatious, make  an  plaintifl’s  Vakil  attempted  to  introduce  new 
order  for  the  payment  to  the  objector,  by  pleas  in  appeal  inconsistent  -with  the  case 
the  party  by  whom  suoh  claim  or  defence  originally  set  up  in  the  Court  below,  the 
has  been  put  forward,  of  costs  by  way  of  award  to  plaintiffs  of  the  costs  of  the  ap. 
compensation.  •  peal  shall  be  refused.-  S  T.  L.  R„  IIS, 


Sec.  32]  THE  CIVIL  BBOGEDtJRE  CODE  [Part 

II.  As  plaintiffs  we  allowed  to  sne  and  18.  In  the  case,  .It  was  held  that  the 
appeal  to  the  High  Court  informa  pauperis,  defendants  were responsible  to  the  Govern- 


n 


Regulation  VIII  or  1100. 


[  Sec.  3* 


pay  the  respondent’s 


24.  The  District  Judge  dlamisBed  a 
panper  suit  on  the  ground  that  the  plaintiff, 
a  resident  in  Travanoore,  failed  to  furnish 
security  for  the  costs  of  the  defendants  as 
directed,  by  the  Court . 

3eld,~ The  order  of  the  Judge  was  illegal 
as  there  is  no  law  for  demanding  security 
for  ooBts  from  residents  in  Trayancore  and 
as  Section  354  of  the  Civil  Procedure  Code 
[  *a  Or.  XXII,  r.  3]  does  not  apply  to  a  snlt 
permitted  to  be  hied  in  forma  pauperis 
(F.  B.).—  IB  T.  L.  R.(  178, 

25.  The  dismissal  of  the  plaintiff’s  suit 
by  the  District  Court  seemB  right,  but  as 
the  defendants  falsely  denied  the  authentic 
city  of  the  bond,  they  onght  not  to  get  any 
eosts.  The  partie.’ will  bear  their  respec¬ 
tive  oosts throughout.—  15  T.  L.  R.,  180 , 

26.  The  suit  was  for  contribution.  The 
original  decree  was  obtained  by  the  child¬ 
ren  of  the  Karanavan  of  a  family  go¬ 
verned  by  both  the  Makkathayam  and  the 
Marumakkathayam  systems  of  inheritance 
against  the  said  Karanayan  and  his  Sesha- 
kats  for  recovery  of  property  mortgaged  by 
the  latter  to  the  present  plaintiff  along  with 
other  properties  and  of  oosts  and  mesne  pro¬ 
fits.  In  pursuance  of  this  decree,  the  plain¬ 
tiff  was  dispossessed  of  the  suit  property  and 
the  whole  oosts  and  mesne  profits  were  rea¬ 
lised  from  him.  He  sued  the  Kata- 
nayan  and  his  Seshakars  for  their  aliquot 
portion  of  the  mesne  profits  and  oosts.  The 
defendants  admitted  their  liability  to  pay 
their  portion  of  oosts,  but  refused  to  pay  the 
mesue  profits  on  the  ground  that  the  plain¬ 
tiff  alone  enjoyed  the  usufruct  of  the  pro¬ 
perty  and,  therefore,  he  was  liable  to  ac¬ 
count  for  the  profits.  The  District  Judge 
dooreed  <jnLy  a  moiety  of  the  oosts  awarded 
by  the  former  decree  against  the  Karanavan, 
the  first  defendant,  and  dismissed  the  rest 
of  the  claim, 

HcW.-The  plainblff  was  entitled  to  a 
decree  against  each  defendant  for  an  aliquot 
share  of  the  oosts, 


As  the  defendants  oannot  go  behind  the 
original  decree  they  are  liable  to  pay  the 
mesne  profits  pro  rata  in  the  same  way  as 
costs.—  16  T.  L.  R.,  in. 

27.  Plaintiff’s  appeal  was  dismissed,  but 
without  oosts,  as  the  defendant  had  set  np 
some  false  allegations.—  16  T.  L.  R.,  146. 

28.  A  decree  granted  reliefs  separately 
against  eaoh  property.  The  holder  of  one 
of  the  properties  deposited  in  Court  the 
proportionate  debt  oharged  upon  that  pro¬ 
perty.  The  Court,  in  spite  of  the  deposit, 
sold  the  very  property  along  with  the  others 
for  the  realisation  of  the  outstanding  por¬ 
tion  of  the  debt. 

In  appeal,  the  sale  was  cancelled,  and 
eaoh  side  was  directed  to  bear  his  oosts,  as 
the  respondent  was  not  liable  for  the  mis¬ 
take  of  the  Court  and  the  appellant  might 
have  then  and  there  moved  the  stay  of  the 
sale  when  the  decree-holder  accepted  the 
money  tendered  hy  him.— 

16  T.  L.  R.  App.,  6. 

29.  A  District  Judge  ordered  that  a 
plaint  be  taken  off  the  file  with  oosts  to  be 
paid  from  the  estate  of  plaintiffs  who  were 
declared  to  be  minors.  The  Judge’s  order 
was  based  on  a  deposition  given  by  1st  plain¬ 
tiff  In  the  heading  of  whioh  his  age  was  given 


Held.— The  order  dismissing  the  suit 
was  wrong  and  the  order  for  the  reoovery 
ofthe  defendant’s  costs  from  the  minor’s 
estate  illegal.  See  Section  422,  0.  P.  0. 
f  «  Or.  XXXH,  r.  21.—  17  T.  C.  R.,  Z66, 

30.  Where  a  District  Judge  granted  a 
review  of  the  order  passed  by  him  to  the 
effect  that  the  plaintiff  who  sued  as  a  pauper 
should  famish  security  for  the  costs  of  the 
defendants  and  it  was  argued  that  the  Judge 
was  wrong  in  granting  the  review  : 

Held.— The  District  Judge  was  right  in 
granting  the  review. 

The  Judge  - was  right  in  cancelling  his 


former  order  aa  there  was  no  evidence  to 


m 
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▼eat  a  discretion  In  the  Court  as  to  extension 

fixed  for  the  deposit  of  respondents’  costs 
by  the  appellant  has  expired.— 

17  T.  L.  R.  App.,  41. 
32.  The  High  Court  has  power  under 
Section  568,  C.  P.  0.,  [new  Section  89]  to 

payment  of  the  day’s  costs  passed  under 
Seotlon  151,  0.  P.  0.,  [=0r.  XVII,  r.  1]  in 
case  of  any  Irregularity  in  the  matter  (By 


all  defendants  eyen  though  they  appeared 
by  separate  Vakils,  provided  their  defenoe 

only  one  set  of  Vakil’s  fees  is  allowed, 
the  filing  of  one  oertlfioate  for  Vakil’s  fees 
for  all  the  defendants  together  is  enough  to 
charge  the  plaintifi  with  tbe  whole  costs.— 
19  T.  L.  R.,  103. 

34.  As  in  the  case  there  were  reasons  to 
suspeot  misconduct  on  the  part  of  the 
Sirkar’s  (fifth  defendant's)  servants,  the 
lower  Court,  it  could  not  be  said,  was  wrong 
in  its  order  as  to  oosts  of,  and  payable  by, 
bhe  fifth  defendant.-  20  T.  L.  R.,  24. 

35.  As  for  the  memo  of  objeotlon  filed  on 

the  defendant’s  behalf,  relating  to  oosts,  it 
ooold  not  he  said  that  the  discretion  vested 
in  the  Court  in  the  matter  of  costs  was  arbit¬ 
rarily  exercised  by  the  lower  Court  in  the 
case.  Interference  was  declined,  and  ob¬ 
jection  also  disallowed  .—  1  S.  p„  21. 


plaintifi  was,  no  doubt,  misled  by  the  Mon- 
sifi’s  order  in  making  the  3rd  defendant  a 
party,  but  the  plaintiff  was  to  blame  for  not 
appealing  against  the  Munsiff  s  order  and 
for  again  making  the  3rd  defendant  a  party 
to  the  appeal.  The  3rd  defendant  was  enfci- 
tlod  to  his  oosts  as  he  aoted  simply  in  his 
ofdoial  oapaoity  and  did  not  exosed  his 
authority  or  jurisdiction.—  1  S.  D.,  233, 
37.  The  2nd  defendant  was  a  pro /orma 

defendant  that  drove  plaintifis  to  the  suit. 
The  first  defendant  should  therefore  pay 
the  costs  of  plaintifis  and  seoond  defendant 
in  both  Courts.—  2  $.  D„  94, 


*  blished,  and  put  plaintifi  to  the  expense  of 
disproving  them  and  of  being  ready  with 
°  counter-evidence  to  rebut  any  that  might 
“  be  adduoed  by  the  Sirkar. 

Q  Beld, — A  decree  directing  the  defendant 

l  PaPs.  D.,  79. 

8  39.  As  to  the  costs  of  defendants  2  to 

r *  5  in  the  case,  they  must  certainly  get  their 

oosts,  as  they  had  no  interest  in  contesting 
n  plaintifi’ s  suit.  Though  the  plaintifi  did  not 
it  originally,  inolude  them  in  the  suit,  his  con- 
d  tentions  necessitated  their  being  brought 

,e  sible  for  this,  the  lower  Court’s  order”!* 
)-  saddling  him  with  the  oosts  of  defen  dants  2 


Sec.  32]  The  Civil  Procedure  Code 


49.  Court-fee  need  not  be  paid  on  costs  has  exercised  his  disore 
generally  in  all  eases,  unless  the  deoree  as  passing  his  decree  relating 
to  costs  iB  questioned  in  appeal  independent-  ground  of  appeal  also  faile 


See.  32]  the  Civil  Feccedebe  Code  [Part 


might  reasonably  he  supposed  to  have  been  tions  is  that  the  party  seeking  redemption 
in  the  contemplation  of  both  parties  at  should  pay  the  oosts  of  the  mortgagee  unless 
the  time  they  made  the  oontraot  as  the  the  latter’s  eonduot  has  been  improper  or 
probable  result  o£  the  breaoh  o£  it.  In  vexatious. —  12  T.  L.  J.,  181, 


I] 


regulation  VIII  oe  1100. 


[  Sec.  32 


73.  The  trial  Gourt  has  given  no  suffi¬ 
cient  reasons  for  departing  from  the  ordi¬ 
nary  rule  allowing  costs  to  the  suooessful 
party.  “In  th  e  case  of  a  wholly  sncoessfnl 
defendant,  the  Judge  must  give  the  defend¬ 
ant  his  costs  unless  there  is  evidence  that 
the  defendant  (!)  brought  about  the  litiga¬ 
tion  or  (3)  baa  done  something  commoted 
■with  the  institution  or  conduct  of  the  suit 
calculated  to  oooasion  unnecessary  litiga¬ 
tion  and  expenses  or  (S)  had  done  some 
wrongful  act  in  the  course  of  the  transac¬ 
tion  of  whioh  the  plaintiff  complains/7  Iu 
the  case,  the  defendant  oannot  be  said  to 
have  rendered  himself  liable  under  any  one 
of  these  conditions.  The  plaintiff  is  accord¬ 
ingly  ordered  to  pay  the  oosts  of  this  liti¬ 
gation  throughout.—  13  T.  L.  J-,  405. 

74.  The  general  rule  is  that  the  cost  of 
redemption  suits  should  he  borne  by  the 
party  seeking  redemption:  and  where  the 
suit  is  rendered  necessary  by  the  vexatious 
and  unreasonable  oonduob  of  the  mortgagee 
the  lafcter.must  not  only  forfeit  his  oosts  hnt 
also  pay  plaintiff's  oosts.  “It  would  be  un¬ 
profitable  to  go  through  the  long  roll  of 
cases  on  this  question,  and  I  will  only  point 
out  that  a  mortgagee  has  an  absolute  right 
to  costs,  unless  it  is  forfeited  by  misoonduot. 
It  is  sometimes  said  that  the  mortgagee’s 
claim  to  oosts  is  a  matter  of  agreement. 
But  this  is  obviously  a  fiotion,  being  merely 
a  deduction  from  the  established  chancery 
practice  on  the  sabjeot.”  The  right  to  add 
his  costs  to  the  seourlby  is  an  indefeasible 
right  of  the  mortgagee  and  it  can  be  lost 
only  by  his  misconduct.  The  mortgagee 
who  lent  his  money  has  the  right  to  get  all 
costs  which  he  incurred  as  if  it  is  part  of 
the  money  invested  on  the  security  of  the 
property.  Under  the  English  Law  it  ap¬ 
pears  that  a  mortgagee  has  no  right  of 
appeal  on  a  mere  question  of  oosts,  while 
the  disallowanoe  of  aosts  to  the  mortgagee 
is  appealable  as  a  matter  of  right. 

There  are  three  propositions  whioh  are 
established  by  decided  oases — (1)  that  a 
mortgagee  has  an  absolute  right  to  costs  un¬ 
less  they  are  forfeited  by  misoonduot ;  (3) 


that  if  the  absolute  right  is  forfeited  by 
misoonduot,  the  costs  are  in  the  discretion 
of  the  Judge ;  and  (3)  that  the  raising  of  an 
untenable  defence  or  a  claim  of  a  balance 
due  after  the  mortgage  has  been  fully  paid 
off,  both  constitute  misoonduot  by  whioh 
the  absolute  right  to  costs  is  forfeited.  The 
mortgagee’s  right  to  oosts  iB  a  substantive 
one  and  the  rule  of  discretion  allowed  to 
the  Court  oomee  into  operation  only  on  the 
misoonduot  on  the  part  of  the  mortgagee.— 
40  T.  L.  Ro  7 

(=14  T,  L.J.,  80). 

75.  The  lower  Appellate  Court  has 
given  no  reasons  for  not  awarding  costs  to 
the  successful  respondent.  The  plaintiff 
has  persisted  in  suing  for  a  remedy  which 
the  Law  cannot  give  him.  There  is  no 
reason  why  he  should  nob  bear  the  oonsequ- 

76.  As  the  point  of  law  raised  in  the 

case  is  a  novel  one,  no  order  is  made  as  to 
costs,—  40T.L.R..I 

(=14  T.  L>  J.,  197). 

77.  As  the  special  appellant  was  not 
prosecuting  the  appeal  with  due  diligence, 
he  will  pay  the  special  respondent’s  oosts 
of  the  speoial  appeal  and  bear  his  oosts 
of  the  same,  excopblng  the  fee  paid  on  the 
memorandum  of  special  appeal  whioh  will 
be  refunded  to  him.-  14  T.  L.  J.,  410. 

78.  If  the  defendant  had  contested  the 
suit  solely  on  the  ground  on  whioh  he  suc¬ 
ceeded,  his  claim  for  oosts  would  have  been 
unanswerable.  But  he  contested  the  plain¬ 
tiff’s  claim  on  other  grounds  as  well,  on 
whioh  be  has  been  defeated.  Therefore 
it  cannot  be  said  that  the  Judge  did  not 
exeroise  a  wise  discretion  in  not  awarding 
him  his  costs  (F.  B).-41  T.  L.  R.,  286 

(~15  T.L.J.,3). 

79.  Having  regard  to  the  novelty  of  the 

question  involved,  no  order  is  made  as  to 
costs  (F,  B).—  15  T.  L.  J.,  394. 

80.  As  the  defendants  virtually  took 
advantage  of  bheir  own  fraud  and  oollusion, 
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Sec.  33  ] 


The  CrviL  Procedure  Code 
PART  II. 


General. 

33.  The  provisions  of  this  Code  relating  to  the  execution  of 
Uoation  to  orders  decrees  shall,  so  far  as  they  are  applicable,  be 
pp  »  n  oor  ers.  to  a,ppiy  to  the  execution  of  orders. 


they  are  directed  to  bear  their  costs 
throughout.  42  T.  L.  R.,  29 

(=16  T.  L.J.,  10). 

81.  A  certain  plot  oi  land  was  reoorded 
In  the  Sirkar  accounts  as  waste  .land  avail¬ 
able  lor  registry.  The  delendant  applied 
lor  and  obtained  registry  ol  the  land  as  Pu- 
thnval.  A  third  party  sued  the  Sirkar  and 
the  defendant  lor  a  declaration  that  the 
land  was  part  of  his  registered  holding-end 
.lor  cancellation  ol  the  Puthuval  registry. 
Both  the  Sirkar  and  the  defendant  contested 
the  suit.  A  deoree  was  passed  against  them 
with  oosts.  In  execution  of  that  deeree, 
the  Sirkar  deposited  the  whole  amount  of 
the  oosts,  and  then  sued  the  defendant  for 
one-half  of  the  amonnt  so  deposited. 

Held..— The  ol  sin  of  the  plaintiff  Sirkar 
for  contribution  was  unsustainable. 

The  fact  that  the  amonnt  deposited  by 
the  Sirkar  was  the  amount  payable  on  a 
deeree  passed  against  it  and  the  defendant 
jointly  does  not  by  itself  oonolude  the  lia¬ 
bility  of  the  defendant  to  pay  one-half  of 
ft.  One  judgment-debtor  -  may,  without 
inpugning  the  strength  of  the  deeree  ae  be¬ 
tween  the  plaintiff  on  the  one  side  and  him¬ 
self  and  his  co- judgment -debtor  on  the 
other  side,  plead  that,  as  between  himself 
and  such  co- judgment-debtor,  the  latter  is 
liable  to  disoharge  the  whole  deoree. 

The  Sirkar  had,  by  showing  this  land  in 
its  public  records  as  waste  land  available 
for  registry,  held  itself  out  as  owner  of  the 
land  competent  to  pass  a  valid  title  to  per¬ 
sons  getting  registry  of  the  land  as  Pufchn- 


val.  The  defendant  was  entitled  to  aot  upon 
that  representation  and  take  a  registry,  If 
the  registry  was  really  inoompetent  ontbe 
ground  of  the  Sirkar  haying  no  title  and 
led  to  a  suit  by  the  real  owner  of  the  pro¬ 
per  ty,  the  Sirkar  surely,  and  not  the  pm- 
ohaser,  is  responsible  for  the  litigation. 
Where  the  Sirkar  contests  that  suit,  it  must 
pay  the  oosts  decreed  to  the  plaintiff.  The 
purchaser  of  the  property  from  the  Sirkai, 
when  he  contests  the  suit,  does  so  merely 
to  support  his  derivative  title,  from  the  Sir¬ 
kar,  the. act  oi  the  latter  having  necessitat¬ 
ed  his  being  a  party,  defendant  to  the  suit. 
That  oironmstanoe  oannot  .take  away  ths 
primary  liability  of  the  Sirkar  for  the  suit 
and,  consequently,  for  the  oosts  deoreed  to 
the  plaintiff  in  the  suit _ 17  T.  L.  J.,  480. 

82.  See  also— 

Or.  I,  r.  1.  —13  T.  L.  R„  78. 
„  r.  10.--  3  S.  D-,  40. 


Part  II. 

The  Indian  Speoial  Committee  in  their 
Report  observe  as  follows  :  — 

“6.  The  subject  of  exeoution  is,  perhaps, 
one  of  the  most  difficult  with  which  we 
have'had  to  deal.  The  present  system,  in 
she  mofnssil  at  any  rate,  tends  to  excessive 
delay  and  affords  facilities  for  defeating  the 
claims  of  creditors.  As  the  same  time  the 
oredUor  often  has, only  his  self  to  blame 
owing  to  his  .own  laches  is  proseontlng  his 
rights.  In  the  Presidency  Town  the  same 
objections  cannot  be  fairly  raised  ;  the 
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system  works  well ;  whilst,  in  the  mofnssil, 
the  difficulties  arise  not  so  maoh  from  the 
maohinery  itself,  as  from  the  defective 
manner  in  which  it  is  worked.  One  of  the 
most  fruitful  sonroes  of  litigation  is  the 
setting  aside  of  execution  sales,  on  the 
ground  of  irregularity  in  the  publication  of 
the  sale  proclamation.  It  is  noto  rious  that, 
in  many  of  these  oases,  the  Court’s  offioer, 
either  through  negligenoe  or  dishonesty,  has 
not  duly  published  the  proclamation,  but  it 
is  impossible  to  deal  with  suoh  oases  by  any 
provision  in  a  Code,  After  a  most  careful 
consideration  of  the  subjeofi,  we  haye  not 
seen  our  way  to  any  very  drastic  changes  in 
the  present  system.  We  have  fonnd  oursel- 

ohing  proposal  of  the  Committee  of  1902  in 

view  expressed  by  that  Committee  as  to 
have  been  able  to  insert  in  the  Bill  a  Clause 
whioh  enables  the  Court  which  passed  the 
decree  to  issue  a  precept  to  any  other  Court 
to  attach  property  of  the  judgment-debtor, 
pending  execution  in  the  ordinary  oourse. 
Beyond  this  we  have  felt  we  should  not 

"  We  anticipate  that  there  will  be  a  sub¬ 
stantial  saving  of  time,  and  consequent  ex¬ 
pense,  from  the  provision  requiring  that 
mesne  profits  should  be  ascertained  by  the 
Court  under  the  deoree  itself,  and  not  as 
now  in  execution  proceedings.  *  * 

“  Other  amendments  deserving  notioe 
relate  to  (1)  the  power  to  break  open  the 
outer  door  of  the  judgment-debtor’ s  dwelling 
house  ;  (2)  the  date  from  whioh  the  purch¬ 
aser’s  title  aoorues  ;  (8)  oral  application  for 
immediate  execution  ;  (4)  the  discretion  of 
the  Court  in  the  execution  of  deorees  for 
the  restitution  of  conjugal  rights;  (5)  exe¬ 
cution  against  partnership  property;  (6)  ex¬ 
tended  facilities  for  attaching  salaries,  and 
(7)  powers  to  decree-holders  to  carry  decrees 
into  effeot  at  the  expense  of  the  judgment- 
debtor. 

We  regard  the  o  hang  as  made  in  rela¬ 
tion  to  execution  as  calculated  to  materially 


assist  the  judgment-creditor  in  recovering 
the  fruits  of  his  judgment.” 

The  Committee  further  on  in  their  Notes 
on  Clauses  observe : — **  The  bulk  of  the  pro¬ 
visions  as  to  execution  will  be  found  in  the 
Buies,  but  the  main  provisions  as  to  the 
Courts  by  whioh  deorees  may  be  executed, 
the  questions  to  be  determined  by  Courts 
executing  deorees,  the  limit  of  time  for  exe¬ 
cution,  transferees  and  legal  representatives, 
procedure  in  execution,  arrest  and  attach¬ 
ment,  the  delegation  to  Collectors  of  power 
to  execute  certain  deorees,  the  distribution 
of  assets  and  resistance  to  execution  have 
been  retained  in  the  body  of  the  Bill.” 

1.  Interest  subsequent  to  deoree  may  be 
awarded,  though  not  specially  provided  for 
in  the  decree.—  2  T.  L.  R.  App.,  1 . 

£See  new  Seotion  31.] 

2.  The  attachment  and  sale  proceedings 

held  in  execution  of  deorees  are  never  con¬ 
sidered  sufficient  to  affect  the  interests  of 
those  who  are  not  parties  to  the  deoree  or 
the  execution  proceedings.  So  far  as  third 
parties  are  concerned,  there  is  no  difference 
between  a  private  Bale  and  a  Court  sale. 
(KB.).-  BT.L.R  .,38. 

Ref.-6  T.  Is,  J„  97 

18  T.  L.  J.,  671, 

DiBt.— 34  T.  L.R.,  167. 

3.  Inasmuoh  as  the  decree  (sought  to  be 
executed)  has  awarded  separate  shares  to 
eaoh  of  the  plaintiffs  and  the  interests  of-  the 
plaintiffs  were  not  joint,  any  one  of  them 
was  competent  to  exeoube  the  portion  of  the 
decree  that  related  to  him  separately. 

An  appeal  lay  against  the  order  of 
the  Zillah  Judge  refusing  to  execute  a 
deoree  against  sureties  (who  in  considera¬ 
tion  of  the  stay  of  execution  of  a  decree 
pending  the  disposal  of  the  appeal  preferred 
against  It)  had  made  themselves -respond* 
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13.  The  plaintiffs  sued  as  trustees  on 
behalf  of  an  institution  to  reoover  monies 
and  other  properties  in  the  hands  of  de- 

The  suit  was  compromised  by  plaintiff  and 
1st  defendant  putting  in  a  Razi  petition  to 
the  effeob  that  defendants  1  and  2  were  to¬ 
gether  to  realize  oerfeain  monies  and  1st 
defendant  to  pay  plaintiffs  1  and  11,  a  sum 
ofSs.  95  within  3  months.  The  Court  gave 
a  decree  in  terms  of  the  compromise.  The 
question  having  arisen  whether  the  decree 
may  be  executed  personally  against  the  1st 
defendant : 

Held.— The  deoree  was  executable  against 
the  1st  defendant.  It  clearly  gave  a  re- 

tion  201,  C.  P.  G„  [new  Section  116  and 
Or.  XX,  r.  6]  and  it  may  be  executed  as 
for  a  debt  due  by  him. 

Where  the  terms  of  a  deoree  are  ambi¬ 
guous,  the  pleadings  might  be  looked  at  to 
ascertain  the  intention  of  the  parties  and 

Ambiguous  decrees  should  be  interpreted 
so  as  to  be  in  aooordanoe  with  law  and  so  as 
to  advanoe  practicable  remedies  and  in  the 
light  of  common  sense. 

An  argument  drawn  from  inconvenience 
is  forcible  in  law  and  an  interpretation  best 


be  pub  on  ambiguous  documents,  whether 


1 5.  A  deoree  cannot  be  nullitied  or  modi* 
tied  by  any  agreement  made  prior  to  its  date, 
by  which  the  parties  contracted  that  it  shall 
be  nullitied  or  modified  if  it  is  made  (F.  B.). 


Per  Sadasiva  Iyer, 


j.'T.— It  is  against 
rime  of  the  parties  to 


decree  as  to  bow  they  will  act  to  modify  or 
nullify  the  deoree  in  case  the  terms  of  the 
deoree  awarded  suoh  and  such  reliefs.  The 
Court  believes,  before  passing  the  decree, 
that  it  deoided  the  rights  of  the  parties  at 
the  date  of  the  deoree,  and  if  a  man,  ranged 
as  a  defendant  along  with  other  defendants, 
and  who  is  apparently  fighting  the  plaintiff 
just  like  the  other  defendants,  and  praying 
for  costs  against  plaintiff  like  the  other  de- 


plaintiff  that  he  will  not  execute  any  decree 


for  costs  which  the  Court  might  award  in 
the  belief  that  there  was  no  suoh  agreement, 
'it  is  almost  committing  a  fraud  upon  the 
Court.  It  was  the  duty  of  the  party  who 


had  entered  into  suoh  an  agreement  to  tell 


the  Court  before  it  passes  the  decree  that 
it  need  not  pub  itself  to  the  useless  trouble 
of  considering  the  question  of  costs  or  of 
awarding  costs  as  between  plaintiff  and 
second  defendant,  and  it  was  (to  say  the 
least)  unfair  to  the  Court  to  let  it  remain  in 
ignorance  of  that  faot. 


“  If  the  agreement  which  was  pleaded  as 
having  been  come  to  between  the  parties 
before  the  decree  was  made,  be  given  effect 
to,  it  would  have  the  effect  of  nullifying 


14.  Where  the  deoree  dieeoted  payment 

on  his  giving  security,  the  1st  defendant 
consented  in  execution  to  the  abrogation  of 
the  order  as  to  security  and  thereupon  the 
lower  Court  discharged  that  portion  of  the 
^deoree  whioh  related  to  the  security  : 

Meld  (on  appeal  by  the  2nd  defendant). — 
The  order  of  the  lower  Court  was  one  modi¬ 
fying  the  deoree  and  no  such  modification 


the  deoree ;  and  it  seems  to  us  that  upon 
this  simple  ground  the  objection  could  not 
be  entertained.  A  deoree  was  duly  made 
between  the  parties,  and  if  they  had  entered 
into  suoh  aa  agreement  as  now  alleged  if 
should  have  been  incorporated  in  the  decree* 
The  decree  being  once  made,  if  must  be  taken 
to  be  conclusive  between  the  parties  and  the 
agreement  like  the  one  whioh  has  been 
pleaded  cannot  be  given  effect  to".  (29  Gal* 
810).-  25  T.  L.R.,  128, 


See.  33  j 
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terms:— "The  plain  feiff  will  have  a  deoree 
establishing  the  right  to  maintenance  from 
the  first  defendant  at  the  rate  of  28  Fs.per 

teal  properties  of  the  first  defendant  and 
plaintiffs  husband’s  self -acquisitions.”  Oh 
24-7-1082,  the  plaintiff  applied  for  execution 
by  attachment  of  property  and  by  arrest  of 
the  first  defendant,  and  olaimed  39  months’ 
arrears.  The  first  defendant  was  arrested 
and  brought  before  Court  on  25-7-1082, 
when  he  applied  for  time  to  pay  np  the 
amount,  and  time  was  granted.  After  sever¬ 
al  adjournments,  the  amount  was  finally 
paid  on  20-8-1082.  On  3-7-1086,  plaintiff 
applied  for  the  arrears  that  acorued  since 
the  date  of  the  first  application.  Defendant 
opposed  the  application  on  the  ground  that 
the  deoree  was  merely  a  declaratory  one, 
and  no  amount  could  be  realised  as  main¬ 
tenance  in  execution  of  the  same.  Plaintiff 
replied  saying  that  the  matter  was  res  judi¬ 
cata  by  reason  of  the  prior  successful  appli¬ 
cation  for  execution.  The  Munsiff  upheld 
the  defence  and  dismissed  plaintiff's  appli¬ 
cation  holding  that  her  remedy  was  by  a 
fresh  snit. 

Beld  (On  appeal).— There  was  ho  res  judi¬ 
cata  as  there  was  no  previous  order  constru¬ 
ing  the  deoree.  Bat  as  the  first  defendant 
had  onoe  allowed  execution  to  prooeed  ac¬ 
tively  without  the  slightest  objection  and 
had  paid  the  arrears  claimed  in  plaintiff’s 
application  of  24-7-1082,  he  could  not,  on  the 
principle  of  estoppel,  be  allowed  to  object  to. 
the  execution  of  the  decree.— 

27  T.  L,R„  128 
(~2.T.  L.d.,SI0), 


17.  A  compromise  deoree  provided  that 
the  defendant  was  to  pay  plaintiff  Ra.  81  on 
or- before  30-3-1086,  failing  which  plaintiff 
was  to  have  a  deoree  for  the  whole  suit 
amount  which  wag  Ifcrger  than  Its.  81.  The 
defendant,  alleging  that  he  tendered  the 
amount  (nameljr  Be.  81)  to'  plaintiff  on  28-3- 
1086,  and  that  plaintiff  refused  to  aocept 
payment,  applied  on  29-8-1086  to  the  Oourt 
for  CheLLau  for  the  said  amount.  The  Chel- 
laiLWas,  however,  issued  only  on  1-4-1086, 


on  whioh  date  the  defendant  paid  the 
amount  into  the  treasury.  Plaintiff  apply, 
ing  for  execution  of  the  deoree  for  the  lar- 
ger  amount,  it  was  contended  for  the  defen* 

do  so  nnder  the  terms  of  the  compromise 
deoree.  The  plaintiff  replied  by  saying  that 
he  became  entitled  to  the  larger  amount, 
as  the  defendant  failed:  to  oonfbrm  to  the 

Beld  (In  second  appeal),— As  the  defend¬ 
ant  applied  for  Ohellan  on  29-3-1086,  i.  e„ 
before  the  last  date  for  payment  mentioned 
in  the  compromise  decree,  and  as  it  was  es¬ 
tablished  that  the  defendant  had  the  whole 
amount  with  him  on  that  date,  there  was  a 
valid  tender  of  payment  within  the  date 
fixed  by  the  compromise  decree.  There- 

the  decree  for  the  larger'  amount,— 

3  T.  L.  d.,  348 . 

18.  In  a  suit  instituted  against  a  man  sub¬ 
sequent  to  his  death,  an  ex  parte  decree  was 
obtained  and  was  assigned  to  the  appellant. 
On  his  application,  the  Court  executing  the 
deoree  held  that  the  deoree  was  void  and 
refused  execution.  On  appeal: 

Beld.-(L)  The  Court  executing  the  decree 
oould  go  into  the  question  whether  a  deoree 
was  passed  by  a  Oourt  having  jurisdiction. 

(2)  The  deoree  was  void  ab  initio  in  that 
the  Court  had  no  jurisdiction'  to  pass  a 
daocee  against  a  person  who  was  dead  at  the 
time  of  snit.  The  decree  wes  not  in  any 
sense:  a- deoree  at  all. 

(3)  The  fact  that  the  heir  of  the  deceas¬ 

ed  person  did  nob  repndiate  liability  nnder 
deoree  when  notice  of  assignment  and  of  exe¬ 
cution  were  sent  did  not  raise  any  estoppel 
againBb  him. —  -  4  T.  I!.  J .,409, 

19,  The  parties  to  a  enit  entered  into  a* 
compromise  to  the  efieot  that  40  Parahs  of 
paddy  and  Hs,  5  were  to  be  paidbythe.  de¬ 
fendant  on  or  before  the  SOthDhann  1086 
and  that,  in  deianlt,  the.  plaintiff  was.  en¬ 
titled  to  be  given  a  deoree  for  the  plaint 


m 
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olalm  of  395  Fs.,  and  a  decree  was  passed  no  jurisdiction  to  relieve  against  the  provi- 
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Wien  tie  Court  las  no  jurisdiction  ana 
fibers  Is  nothing  to  show  that  the  judgment* 
debtor  was  aware  of  the  execution  proceed¬ 
ings,  the  question  of  estoppel  does  not 

able  merely  beoanse  a  document  with  re¬ 
ference  to  which  it  is  to  be  construed  is 

Even  a  lost  decree  can  be  executed,  the 
provisions  thereof  being  proved  by  second¬ 
ary  evidence. —  14  T.  L.  J.,  391, 

23.  The  principle  of  marshalling  of 
securities  is  applicable  to  exeontion  pro¬ 
ceedings. 

Tbe  principle  of  marshalling  being  based 
on  considerations  of  equity,  it  cannot  be  so 
applied  as  to  prejudice  the  rights  of  the 
prior  encumbrancer  (I\  B.).— 

42  T.  L.  R.,  SIS 
(  =  16  T.  L.  J.,  148). 

Ref. -43  T.L.B.,  136 

(  =  18T.L.  J.,326). 

24.  It  is  no  doubt  true  that  tbe  right  to 
get  maintenance  is  a  personal  right  which  is 
neither  transferable  nor  heritable.  Bnt 
where  a  deoree  for  maintenance  has  been 
obtained,  the  arrears  of  maintenance  up  to 
the  date  of  suit  and  the  future  maintenance 
whioh  acorued  due  and  become  payable  on 
the  date  of  the  death  of  the  plaintiiis  be¬ 
come  converted  into  a  debt  by  tbe  deoree. 
They  are  personal  rights  or  personal  causes 
of  action  till  the  date  of  the  deoree.  They 
cease  to  be  such  after  decree  and  become 
heritable  and  transferable. 

The  heirs  of  the  deceased  decree-holders 

in  respect  of  the  arrears  of  maintenance 
due  before  the  date  of  suit  awarded  by  the 
deoree  but  also  suoh  portion  of  the  amount 
awarded  as  future  maintenance  as  becomes 
aotually  due  on  the  date  of  the  death  of 
the  deoree-holder. —  16  T.  L.  J.,  350 . 

25.  SeotionaTOof  the  Companies  Regu¬ 
lation  (I  of  1092)  applies  only  to  oases  where 
for  the  realisation  of  a  debt  due  by  the  com¬ 


pany  proceedings  are  taken  against  a  con¬ 
tributory  as  such  who,  under  the  provisions 
of  Section  160  of  the  Regulation,  is  liable 
to  contribute  to  the  assets  of  the  oompany. 
The  nature  and  extent  of  the  contribution 
are  defined  in  Seotion  160.  In  those  oases 
there  is  no  personal  or  separate  debt  owing 
by  the  contributory  to  the  creditor.  Section 
270  does  nob  apply  to  a  oase  where  a  person 
has  obtained  a  deoree  not  only  against  the 
company,  but  also  against  a  contributory  in 
his  individual  oapaoity  and  prooeeds  to 
execute  against  the  latter  the  personal  de- 
oree  obtained  against  him.— 16T. 


^ffroogjacanejoaiotDqgafonffli  ojaelcqas 
efloiccoocfflo  oit&iqgkjO cffll  04  acnotea  ciooej 
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fmaflci  QjS0c&e  <fiTl3>dfe  q^opfl&jsa  doej 
aasrwD)  fflc&.§ls(OTiriroS  aiosW  moacruWo 
cro§&  (5YOQic0jooe0(imncq}o  cruooajInj'Vi 

The  deoree  was  a  mere  declaratory  decree 
and  could  not  be  enforoed  in  execution. 

In  execution  a  deoree  most  be  construed 

in  its  terms,  it  may  be  competent  to  the 
Court  executing  it  to  refer  to  the  pleadings 
to  ascertain  its  preoiBe  meaning.— 

43  T.  L.  R.,  455 

{  =  17  T.  L.  J.,  653). 

27.  In  suits  for  redemption,  the  deoree 
may  be  treated  as  bang  in  favour  of  both 
parties  and  it  has  been  held  that  the  mort¬ 
gagee-defendant  is  entitled  to  execute  the 
decree  and  reoover  the  amount  whioh  the 
mortgagor-plaintiff  is  directed  to  deposit  in 
Court  before  recovering  possession.  The 
application  by  the  mortgagee,  therefore,  to 
realise  any  amount  that  is  decreed  to  be  paid 
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to  him  by  the  mortgagor  as  a  condition  pre¬ 
cedent  to  the  recovery  of  the  property  is 
an  application  in  execution.  Article  158  of 
the  Limitation  Regulation  (old)  would  thns 
apply  to  it.-  17T.  L.  J.,  767 . 

28.  The  fact  that  the  first  mortgagee 
h&3  purchased  the  equity  of  redemption  in 
Court  auction  in  execution  of  a  deoree  for 
sale  on  Ms  mortgage  without  mating  the 
puisne  mortgagee  a  party  to  the  suit,  and  has 
obtained  possession  pursuant  to  the  sale, 
does  nob  take  away  or  afieot  the  right  of 
the  puisne  mortgagee  to  realise  his  secu¬ 
rity  by  sale  of  the  mortgaged  property.  His 
right  is  nob  confined  merely  to  redeeming 
the  first  mortgage.  He  may,  if  he  chooses, 
redeem  the  first  mortgage.  But  redemption 
i3  an  equitable  right  or  (in  India)  a  legal 
right  which  he  may  seek  to  enforce,  and  not 
a  liability  which  he  may  be  compelled  to 
discharge.—  42  T.  L.  R.,  420 

(=16  T.  L.J.,  362). 

Fol.— 44  T.  L.  R„  275 

(=18  T.  L.  J„  786). 

29.  Where,  during  the  pendenoy  of  a 
suit  or  execution  proceedings  based  on  a 
mortgage,  the  holder  of  a  money  deoree 
brings  to  Bale  the  mortgaged  property,  and 

the  mortgagee’s  decree,  the  earlier  sale  does 
nob  avail  against  the  subsequent  sale,  bub  is 
affected  by  the  doctrine  of  Us  pendens. 

Proceedings  in  a  mortgage  suit  are  not 
determined  by  a  deoree  for  the  purpose  of 
the  application  of  the  dootrine  of  Us 
pendens.  The  Its  in  such  a  case  continues 
till  the  decree  itself  is  satisfied  (F.  B.).— 
43  T.  L,  R.,  42 

(  =  16  T.  L.  J„  &10). 

30 .  The  plaintiff,  decree-holder,  obtain- 
ed a  decree  on  a  hypothecation  of  items  1  to 
30  executed  in  his  favour  by  the  firsb  defend¬ 
ant.  He  had  made  the  second  defendant 
also  a  party  to  the  deoree  as  be  had  talsfcn 
a  mortgage  of  the  above  properties  reciting 
plaintiff’s  hypothecation  debt.  The  seoond 
defendant  obtained  a  decree  for  the  money 


he  paid  under  Ms  mortgage  and  purchased 
items  16  to  30  in  execution.  It  was  after 
such  purchase  by  him  that  the  plaintiff  filed 
the  present  suit  and  obtained  the  deoree 
therein.  After  the  decree  the  plaintiff  as¬ 
signed  his  rights  to  the  respondent  who 
after  getting  himself  impleaded  as  an  addi¬ 
tional  plaintiff  moved  the  Oonrt  for  the  sale 
of  items  16  to  SO  in  execution. 

The  second  defendant  resisted  the  appli¬ 
cation  and  prayed  for  the  sale  of  these 
items  being  postponed  bill  the  other  items 
were  sold  and  the  sale  proceeds  appropriat¬ 
ed  towards  discharge  of  the  deoree  debt. 
The  lower  Courts  dismissed  this  application 
mainly  on  two  grounds,  viz.,  (1)  that  the 
second  defendant  could  not  be  allowed  to  go 
behind  the  decree  which  makes  all  the  pro¬ 
perties  liable  for  the  amount  thereunder 

and  (2)  that  the  equitable  relief  by  way  of 
marshalling  now  olaimed  cannot  be  extend¬ 
ed  to  him  as  he  had  nobioe  of  the  plaintiffs 
hypothecation  debt. 

On  appeal  by  the  seoond  defendant,  a 
third  ground  was  urged  as  disentitling  the 
applicant  to  the  above  equitable  relief,  that 
he  oannot  olaim  the  benefit  of  the  same  by 
his  having  become  full  owner  of  Items 
16  to  30  by  his  anotion  purchase,  and  there¬ 
fore  having  succeeded  to  the  right,  title  and 
interest  of  the  mortgagor  over  the  same. 

.  Held.— The  execution  Court  has  power 
to  relieve  judgment-debtors  of  the  fraud  of 
deoree-holders,  despite  the  provisions  of 
the  deoree  in  such  matters.  The  present 
appellant  who  has  become  a  full  owner  of 
items  16  to  80  of  the  mortgaged  properties 
is  a  judgment-debtor  under  Seotion  2  (10) 
who  has  nob  been  released  under  the  deoree. 
The  insistence  by  the  assignee-deoree-holder 
to  proceed  against  itemB  16  to  30  alone  on 
the  ground  merely  of  his  right  to  prooeed 
against  any  portion  of  the  hypotheoa  as  he 
ohooses,  when  considered  with  the  circum¬ 
stances  that  the  other  itemB  had  been  ad¬ 
mittedly  gifted  away  by  the  hypothecator 
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to  Ms  near  relatives,  would  justify  the  in¬ 
ference  of  fraud,  as  indioated  above. 

Under  the  above  oiroumEtanoes,the  exe¬ 
cution  Court  is  competent  to  relieve  the  ap¬ 
pellant  against  the  fraud  of  the  decree- 
holder  by  allowing  the  applicant  the  right 
to  marshall. 

The  purpose  of  the  doctrine  of  marshal¬ 
ling  assets  is  the  protection  as  far  as  posei- 

be  applied  to  the  mortgagee’s  injury.  The 
rule  is  subject  to  the  qualification  that  it 
shall  not  he  applied  where  It  should  work 
any  injustice  to  the  prior  creditor,  or  to  any 
other  person  interested  in  the  seonrity,  as 
for  instanoe,  an  intervening  lien-holder  hav¬ 
ing  a  superior  equity,  or  where  the  mort¬ 
gagee’s  right  to  satisfy  his  olaim  out  of  both 
funds  would  be  in  any  way  impaired  or 
where  there  is  any  doubt  of  the  suffioienoy 
of  the  fund  upon  which  the  junior  creditor 
has  no  claim ;  or  where  the  prior  creditor 
is  not  willing  to  run  the  risk  of  obtaining 
satisfaction  out  of  that  fund  or  where  that 
fund  is  of  a  dubious  character,  or  is  one 
which  may  involve  him  in  litigation  to 

In  the  present  instanoe,  it  has  not  been 
satisfactorily  pointed  out  how  the  assignee 
—decree-holder  would  be  prejudiced  by  a 
direction  requiring  him  to  proceed  against 
items  1  to  15.  The  owners  of  the  equity  of 
redemption  so  far  as  those  items  are  con¬ 
cerned  are  mere  volunteers  with  nofcioe  of 
the  mortgage,  inasmuch  as  they  have  ob¬ 
tained  the  same  under  a  gift  from  the  ori¬ 
ginal  hypotheoator. 

The  principle  to  be  followed  in  suoh  cases 
is  that,  in  the  absence  of  any  statutory  pro- 
Mbition,  Courts  in  the  State,  whioh  are  also 
Courts  of  equity,  should  take  into  consider¬ 
ation  the  equities  of  the  parties  and  mete 
out  substantial  justice  by  passing  appropriate 
orders  in  the  matters  before  them.  The 
refusal  of  the  equitable  rights  olaimed  by 
one  of  the  parties  before  the  exeoutlon  Court, 
on  the  ground  that  the  decree  in  the  case 
is  silent  as  to  them  would  sometimes  leads 
to  a  travesty  of  juatioe.  The  olaim  for  mar¬ 


shalling  had  to  be  properly  dealt  with  only 
by  the  execution  Court  and  not  during  trial 
as  the  latter  was  not  the  proper  occasion 
to  enquire  into  the  same.  What  has  to  be 
looked  into  is  whether  the  mortgagee  is 
prejudiced  by  the  marshalling  prayed  for. 
If  he  is  nob,  the  equitable  reliefs  claimed 
could  be  granted  in  spite  of  the  parties 
olaiming  them  having  raised  the  same  dur¬ 
ing  trial,  and  the  Courts’  refusal  thereof 
under  the  decree.  Hence  the  execution 
Court  is  competent  to  allow  the  appellant 
to  marshall,  if  on  the  merits  he  is  entitled 
to  claim  it,  even  where  the  deoree  does  not 
provide  for  the  same. 

To  the  contention,  that  the  appellant 
having  had  notice  of  the  prior  hypotheca¬ 
tion  bond,  he  cannot  validly  olaim  the 
right  to  marshall : 

Eelti*— The  question  of  notioe  was  imma¬ 
terial  in  oases  of  marshalling  of  securities, 

A  mortgagee,  even  if  he  has  purchased 
the  equity  of  redemption  of  a  portion  of  the 
mortgaged  properties,  has  the  right  of  mar¬ 
shalling  still  available  to  him.— 

43  T.  L.  R.,  136 

(  —  18  T.  L.  J.,  326), 
Bel— 48  T.  L.  B.,  4139 

(=19  T.l.J.,401). 

31.  The  bar  of  Us  pendens  Is  not  appli¬ 

cable  to  a  compromise  between  the  parties, 
for,  the  same  partahee  of  the  nature  of  any 
other  contract  or  agreement  whioh  would 
he  enforceable  only  between  the  parties 
thereto  or  their  privies _ 18  T.  L.  J.,  478. 

32.  On  the  deoree-holder  applying  for 
sale  of  the  properties  nnder  attaohment, 
notice  was  issued  to  the  judgment-debtor 
fixing  a  day  lor  the  settlement  of  the  pro¬ 
clamation.  The  judgment-debtor  applied  for 
and  got  time  on  two  oocasions  to  enable  him 
to  state  his  objections  but  did  not  pursue 
the  matter  further.  As  no  objections  were 
filed,  the  proclamation  was  settled  and  the 
date  of  the  sale  fixed  and  the  eale  held  on 
the  appointed  day.  On  the  day  the  sale  was 
confirmed,  the  judgment-debtor  applied 
under  Section  40  for  oanoellationof  the  sale 
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on  the  ground  that  the  properties  sold  were 
not  liable  to  be  proceeded  against  for  the 
whole  of  the  deocee  amount. 

Seld.— It  was  not  open  to  the  judgment- 
debtor  to  raise  the  plea  at  that  stage  as  ho 
had  failed  to  urge  the  same  on  receipt  of 
the  notice  of  attachment  or  that  relating  to 
the  proclamation. 

The  principle  of  res  judicata  is  applicable 
to  execution  proceedings  also  and  the  only 
circumstance  that  should  be  paid  special  at¬ 
tention  to  is  that  the  decision  sought  to  be 
used  for  this  purpose  must  have  been  passed 
after  notice  to  the  other  side.  In  applying 
the  principle  of  res  judicata  to  such  oases, 
the  provisions  of  Section  10  could  be  refer¬ 
red  bo.  As  laid  down  in  Explanation  IV  to 
Section  10,  any  matter  which,  might  and 
ought  to  have  been  made  a  ground  of  de¬ 
fence  or  attack  should,  be  deemed  to  have 

issue  between  the  parties.— 

18  T,  L.J.,  485. 

38,  Though  an  executing  Court  has  a 
right  to  construe  the  deoree,  it  is  bound  to 
exeoube  it  as  it  stands  and  has  to  confine 
itself  to  the  four  corners  thereof.  It  cannot 
amend  the  decree  under  the  guise  of  inter¬ 
preting  it.  The  obligations  under  the  decree 
oannob  be  varied  by  the  execution  Court, 
Even  if  a  penalty  is  imposed  under  the 
deoree,  the  execution  Court  has  no  juris¬ 
diction  to  relieve  the  judgment-debtor 
against  the  same.—  18  T,  L.  J.,  668. 

Ref.— 19  726. 

84.  Though  Section  10  which  has  re¬ 
enacted  the  provisions  of  Seotion  9  of  the 
Code  of  1065,  is  nob  applicable  to  execution 
proceedings,  the  principles  embodied  there¬ 
in  have,  in  the  interests  of  the  Duality  of  the 
proceedings,  bo  be  applied  to  execution  pro¬ 
ceedings  also.  The  only  important  question 
that  has  to  be  considered  in  this  matter  in 
such  oases  is  that  the  other  party  should 
have  had  notice  of  tlie  fact  that  the  ques¬ 
tion  adjudicated  upon  was  fixed  for  deoision 
on  that  date.  The  rule  of  res  jud  icata  ap¬ 
plicable  to  execution  proceedings  is  not  to 


be  confined  to  matters  actually  heard  and 
decided,  but  is  also  to  be  extended  to  those 
matters  that  ought  to  have  been  raised  and 
whioh  could  by  implication  be  taken  to 
have  heen  heard  and  decided.— 

35.  Some  junior  members  of  a  Tarwad 

ohavgod  on  Tarwad  properties  on  21-1-1100, 
They  applied  in  execution  for  the  realise. 
ti<3n  of  the  maintenance  for  1102.  The  first 
defendant,  the  Karanavan,  had  in  the 
meantime  on  2-1-1102  filed  a  suit  for  parti¬ 
tion.  He  opposed  the  application  for  exe¬ 
cution,  but  the  lower  Oourt  allowed  exeou- 


The  first  defendant  appealed.  After  filing 
the  appeal  he  died.  He  had  gifted  his  pro. 
parties  including  his  share  in  the  Tarwad 
properties  to  his  son.  The  latter  was 
brought  on  record  as  the  second  appellant. 

On  behalf  of  the  second  appellant  it 
was  contended  that' as  the  law  treated  the 
first  defendant  as  having  beoome  separated 
from  the  Tarwad  on  the  date  of  his  plaint 
and  an  entitled  to  a  definite  share  from  that 
date,  that  share  should  be  excluded  from 
the  scope  of  the  decree  for  maintenance. 

Seld  (Overrulisg  the  contention).— It 
might  be  so  and  possibly  at  the  time  of  ac¬ 
tual  partition  of  his  share  by  metes  and 
bounds  he  might  claim  the  allotment  to 
be  made  on  that  principle.  But  until  a  de¬ 
oree  of  Oourt  adjusted  or  modified  the 
oharge  created  by  the  maintenance  deoree 
on  all  the  Tarwad  properties,  no  party  could 
olaimto  minimise  the  effect  of  that  de* 
oree.—  1ST,  L.J.,  906. 

86.  There  is  no  provision  of  law  prohi¬ 

biting  the  share  of  a  joint  decree-holder  in 
the  deoree  being  attached  for  Ids  debt.  It 
may  happen  that  his  ostensible  share  is  not 
really  worth  anything ;  but  that  is  not  a 
matter  for  determination  at  the  time  of  the 
attachment.—  19  T.  L„  J-,  648. 

87.  The  executing  Oourt  has  to  execute 
the  decree  as  it  stands.  Though  it  is  within 
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ts  powers  to  construe  the  decree,  it  oould 
not  relieve  the  judgment-debtor  against  a 
penalty  imposed  under  the  deoreo  or  vary 
its  terms.  In  oases  where  it  is  ambiguous, 
it  may  be  convenient  to  reier  to  the  plead¬ 
ings. 

The  executing  Court  cannot  allow  execu¬ 
tion  on  the  strength  o£  a  later  pronounce¬ 
ment  in  another  oase  to  whioh  the  deoree- 
bolder  and  the  judgment- debtor  are  both 
parties.  The  execntlon  o£  the  decree  oan  be 
allowed  only  as  it  stands  and  no  amendments 
thereto  by  the  exeontion  Court  are  per¬ 
missible  in  the  light  oi  events  alter  the 
deoree.—  19  t.  L.  J.,  726. 

38.  A  decree  was  passed  on  a  compro¬ 
mise  made  by  the  parties  and  it  ran  thus 

,t«roco|ocffliyeB=offlo  OracsmTl  nilejOJOe 
gdssopaa  OTojoJ  ajsmrajTU  cyr*  ojsmo 
gD">®o5nsaaaj<a>oc«n accrue  ®-ooaa-<8a,fl.o 
cuoal^a  5J(uT1a0o  aca>ogcSatmralc»o  ®raoi 
enj  aJooftngjcoj  <s»ocojoaiiig-)<e.o(t)0ga  o-i 

smoje  ffliaogj.ics)  icflooml  coaagcu 

®*  Oocruo  aaajssi  a  gjtuo  qJIiup 

aioStfcase  «a>o<4|  nfleiojc .srWjno 
oraegjous  imtanO  qcnat  c®oo1oo  ffleno  op 
ra>0ga  ajaTImoo  v&sl  cucal  ejnslcfcafe. 
aifliosnio  igjoPa^as  ain^esg1®4  ctflcnoo 
ctftcol  oosswoTl  nncrflno^tcra  nXl&joj  crucnTl 
<0)o  ^oso<sal  oasnmaiflicsacmmlnno  oc 
ujled*crao  aflufl^.” 

Within  the  time  thus  fixed  the  judgment- 
debtor  paid  into  Court  Es.  112  or  16  Fs,  less 
than  the  amount  whioh  should  have  been 
paid.  The  deoree-holder  treated  this 
failure  to  pay  the  whole  amount  as  a  de¬ 
fault  under  the  provision  and  prayed  to 
have  the  deoree  executed  for  the  larger 
amount  stipulated.  Subsequently,  the 
judgment-debtor  paid  in  the  16  Fs,  and 
made  up  the  defioienoy.  The  MunsifE  grant¬ 
ed  the  prayer  of  the  decree -holder,  hut  the 
District  Judge  refused  it. 


The  question  in  special  appeal  was  whs. 
ther  the  provision  to  pay  the  larger  amount 
on  failure  to  pay  the  smaller  amount  is  in 
the  nature  of  a  penalty  whioh  the  exeout- 
ing  Court  had  jurisdiction  to  relieve 
against.  The  District  .Judge  granted  relief 
to  the  judgment-debtor  by  invoking  the  in¬ 
herent  powers  under  Seotion  115.  The 
question  was  also  raised  in  speoial  appeal 
whether  Section  115  can  be  properly  applied 


Held.  —An  executing  Court  oannot  go  be- 

provided  the  deoree  is  one  passed  with  ju¬ 
risdiction.  The  executing  Court  has  only 
to  enforoe  it  as  it  stands.  Any  party  to  the 
decree  who  wishes  to  question  its  correot. 
ness  must  have  recourse  to  suoh  means  as 
are  indicated  for  getting  deorocs  set  aside 
or  altered.  The  exeonting  Court  is  not  the 
authority  to  be  moved  for  the  purpose.  The 
question,  whether,  if  the  provision  that  is 
oomplained  of  were  found  in  a  contraot  be¬ 
tween  the  parties,  instead  oi  in  a  decree  of 
Court,  it  oould  not  be  relieved  against  as  a 
penalty  or  whether  the  time  lixed  in  the 
deoree  for  the  fulfilment  of  a  oondition 
would  in  a  oontraot  between  the  parties, 

the  oontraot,  is  quite  irrelevant  at  the  stags 
of  exeontion  of  the  deoree. 

Having  regard  to  the  peremptory  nature 
of  the  provision  in  the  deoree,  it  would  be 

to  fulfil  the  condition  was  wilful  or  not.  The 
bare  faot  of  the  non-fulfilment  of  the  con¬ 
dition  vests  the  other  party  with  a  right 
whioh  cannot  be  taken  away  by  any  consi¬ 
deration  or  the  oanses  that  led  to  the  non- 
fulfilment. 

Seotion  116  does  not  purport  to  oonier 
any  power :  it  merely  preserves  to  Oourts 
snoh  powors  as  they  have  always  had. 
Unless  Courts  understand  and  striotly 
adhere  to  the  hounds  within  whioh  the  doo- 
trine  of  inherent  power  should  be  invoked, 
there  would  be  “judioiol  chaos.”  The  inher¬ 
ent  power  is  to  bs  invoked  only  where  there 


m 


Regulation  Vlil  of  1100. 


II] 


[  See.  34 


34.  The  expression  “Court  which  passed  a  decree,”  or  words 
to  that  effect,  shall,  in  relation  to  the  execution 
wMoh  p»3sea°a  deotee!  of  decrees,  unless  there  is  anything  repugnant 
in  the  subject  or  context,  be  deemed  to  include,— 


is  a  grave  injustice  which  oannob  be  reme¬ 
died  by  recourse  to  any  of  the  specific  pro¬ 
visions  of  the  law.  Nor  does  the  Section 
become  applicable  in  every  oaee  where 
there  is  no  specific  remedy.  A  Court  can¬ 
not,  for  instance,  act  in  a  matter  in  whioh 
it  has  no  jurisdiction,  though  it  may  be 
satisfied  that  there  has  been  injustice. 

The  executing  Court  will  be  travelling 
beyond  its  jurisdiction  in  considering  the 
reasonableness  of  the  decree  whioh  it  is 
asked  to  execute.  It  cannot  do  what  it  has 
no  jurisdiction  to  do  by  invoking  Section 
116.  The  District  Judge  was  wrong  in  rely¬ 
ing  upon  Section  115.-  19  T.  L.  d„  762. 

the  decree  by  the  Katana  van,  where  the 
deoree  is  in  favour  of  the  Tarwad.  Even 
where  it  is  alleged  that,  if  the  decree- 
amount  is  realised  by  the  Karanavan,  he  is 
likely  to  misappropriate  it,  it  does  not  justify 
an  executing  Court  to  plaoe  restrictions 
over  the  usual  powerB  of  a  Karanavan, 

Where  a  junior  member  apprehends  from 
the  past  oondnot  of  a  Karanavan,  that  the 
latter  will  misappropriate  or  mis-apply  the 

always  open  to  the  junior  member  to  take 
those  steps  that  are  proper  and  within  his 
reaoh  to  safe-guard  the  interests  of  the 
Tarwad,  It  is  not  in  execution  proceedings 
however  that  the  misconduct  of  a  Karana¬ 
van  could  be  enquired  into,— 

19  T.  L,  J„  2023. 

40.  See  also— 


„  XX,  r.  12.— 2  T.  L.  J.,  291. 

„  XXI,  r.  1.-27  T.L.R.,  217 


r.  14.— 15  T.  L.  0.,  312. 

1. 16.— 3  T.  L.  d.,  120. 
r.  22.-8  T.  L.  R.  App.,  41. 


See.  33  [  =  „  =  S.35] 

The  Indian  Select  Committee  on  the  1901 
Bill  said:— “It  is  expedient  to  declare  that 
the  provisions  of  this  Chapter  apply  not 
merely  to  deorees  but  to  orders  oapable  of 
execution.”—  India  Gazette 

.  dated  21-3-1908,  PL  7. 


(=  I  T.  L.  160). 
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See.  34]  The  CIVIL  PBOCJEDCTRE  CDDE  [Part 

(а)  where  the  decree  to  be  executed  has  been  passed 
'  in  the  exercise  of  appellate  jurisdiction,  the 

Court  of  first  instance ;  and 

(б)  where  the  Court  of  first  instance  has  ceased  to 

exist  or  to  have  jurisdiction  to  execute  it,  the 
Court  which,  if  the  suit  wherein  the  decree 
was  passed  was  instituted  at  the  time  of 
making  the  application  for  the  execution  of 
the  decree,  would  have  jurisdiction  to  try  such 
suit. 


Courts  by  which  decrees  may  be  executed. 

35-  A  decree  may  be  executed  either  by  the  Court  which 
court  by  Whi<sh  a®-  Passe<1  ft  or  by the  Court  to  which  it  is  sent  for 
oreemaybe  executed,  execution. 


Sec.  34  [  =  S.  586,  Para  2  =  S.  37  ] 

I.  The  saoond  Para  of  Section  586  of 
Regulation  II  of  1065  was  as  follows 

“In  the  seme  Chapter,  the  expression 
‘Court  which  passed  a  decree,’  or  words  to 
that  elf  eat,  shall,  tinless  there  is  something 
repugnant  in  the  context,  ha  deemed  to  in- 
olude,  where  bhe  decree  to  he  executed  is 
passed  in  appeal,  the  Court  which  passed 
the  decree  against  which  the  appeal  was 
preferred,  end,  where  the  Court  which  pas¬ 
sed  the  decree  to  be  executed  has  oeaaed  to 
exist  or  to  have  jurisdiction  to  execute  It, 
the  Court  which,  it  the  Buit  wherein  the 
decree  was  passed  were  instituted  at  the 
time  of  nuking  application  for  execution  of 
the  decree,  would  have  jurisdiction  to  try 
such  suit.’* 

II.  The  Indian  Select  Committee  of  1903 
which  reported  on  the  Civil  Procedure  Code 
amending  Bill  of  1901  said ;— “We  have 
substituted  the  expression  ‘Court :  of  first 
instance’ for  ‘Court  which  passed  the  deoree 
against  wHioh  bhe  appeal  was  preferred.’ 
Our  reason  U  that,  aa'a  matter  of  praotiee, 
the  Cdurt  of  intermediate  appeal  never  exe¬ 
cutes  a  deoree  passed  in  second  appeal,”— 

India  Gazette  dated  21-3-1903,  Pi,  7. 


Case  Law. 

See  under  Seo,  25.— 32  T.  L.  R.,  168 

(“6  T.  L.  J.,  378), 


Sec.  35  [  —  S.  218,  Pai-a  1  =8,38] 
Bee  Sections  36  and  S7,  and  Or.  XXI, 
rr.  4—8. 


A  deoree  obtained  in  the  District  Court  of 
Ernakulam  was  transferred  for  execution 
to  the  Parur  Distriob  Court.  It  was  object¬ 
ed  to  that,  as  the  deoree  was  also  being  exe¬ 
cuted  in  the  Ernakulam  Court,  it  should  not 
he  executed  in  the  Parur  Court  also  at  the 

Held.— Whether  a  deoree  should  be  exe- 
outfcd  simultaneously  in  two  Courts  is  a  mat¬ 
ter  that  ought  to  be  left  to  the  discretion 
of  the  Court  that  passed  the  decree.  There 
is  no  general  prohibition  for  executing  a  de¬ 
cree  In  two  Courts  simultaneously.— 

17T.L.J  ,,311, 


II] 


Regulation  viii.  of  1100. 


[See.  36 

36.  (1)  The  Court  which  passed  a  decree  may,  on  the  appli. 
TransEer  of  aecree  ca^011  of  the  decree-holder,  send  it  for  execution 
rans  cr  o  ecree.  ^  another  Court,— 

(а)  if  the  person  against  whom  the  decree  is  passed 

actually  and  voluntarily  resides  or  carries  on 
business,  or  personally  works  for  gain,  within 
the  local  limits  of  the  jurisdiction  of  such  other 
Court ;  or 

(б)  if  such  person  has  not  property  within  the  local 

limits  of  the  jurisdiction  of  the  Court  which 
passed  the  decree  sufficient  to  satisfy  such 
decree  and  has  property  within  the  local  limits 
of  the  jurisdiction  of  such  other  Court;  or 

(c)  if  the  decree  directs  the  sale  or  delivery  of  im¬ 

movable  property  situate  outside  the  local  limits 
of  the  jurisdiction  of  the  Court  which  passed 
it ;  or 

(d)  if  the  Court  which  passed  the  decree  considers 

for  any  other  reason,  which  it  shall  record  in 
writing,  that  the  decree  should  be  executed  by 
such  other  Court. 

(2)  The  Court  which  passed  a  decree  may,  of  its  own 
motion,  send  it  for  execution  to  any  subordinate  Court  of  competent 
jurisdiction. 


Sec.  36  [  =  S.  216,  Paras  2  4  3=  S.  S9],  3.  See.  Sections  85  and  37  and  Or.  XXI, 

1.  Sub-Sec.  (I)  (c). — Clause  (c)  of  Para  2  lT'  t_9' 
ia  the  corresponding  old  Section  did  not  Case  Law. 


See.  36  ] 


the  Civil  fbooedube  Code 


[Part 
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II] 


REGULATION  VIII  OF  1100. 


[  See.  38- A 


37.  The  Court  to  which  a  decree  is  sent  for  execution  shall 
Rosnit  of  execution  certify  to  the  Court  which  passed  it  the  fact  of 

proceedings  to  be  cer-  such  execution,  or  where  the  former  Court  fails 
to  execute  the  same  the  circumstances  attending 

such  failure. 

38.  The  Court  executing  a  decree  sent  to  it  shall  have  the 
Powere  of  Court  m  same  powers  in  executing  such  decree  as  if  it  had 

executing  transferred  been  passed  by  itself.  All  persons  disobeying  or 
asore8'  obstructing  the  execution  of  the  decree  shall  be 

punishable  by  such  Court  in  the  same  manner  as  if  it  had  passed  the 
decree.  And  its  order  in  executing  such  decree  shall  be  subject  to 
the  same  rules  in  respect  of  appeal  as  if  the  decree  had  been  passed 
by  itself. 

[38-A.  (1)  Our  Government  may,  from  time  to  time,  by 
Notification  in  Our  Government  Gazette, 

(a)  declare  that  the  decrees  of  all  or  of  any  of  the 
Execution  of  decrees  Civil  Courts  situate  in  British  India  or  in  the  ter- 
passed  by  Courts  in  ritories  of  any  Indian  Prince  or  State  in  alliance 
states^IndU!,nainaiaD  with  His  Majesty  the  King,  Emperor  of  India, 
may  be  executed  in  Travancore  as  if  they  had 
^  been  made  by  the  Courts  of  Travancore,  and 

’’f  (b)  cancel  any  such  declaration. 


y-n  161 


[Part 


Sec.  38- A]  THE  CIVIL  PROCEDURE  CODE 

(2)  It  shall  be  competent  to  the  High  Court,  with  Our 
previous  sanction,  to  make  such  Buies,  as  maybe  necessary  for  the 
guidance  of  the  subordinate  Courts  in  executing  the  decrees  men¬ 
tioned  in  Sub-section  (1).  The  provisions  of  Part  IX  of  this  Code 
shall  not  apply  to  such  Buies.] 


execution.  The  determination  of  the  ques¬ 
tion  as  to  whether  the  deoree  had  been 
passed  against  a  particular  person  or  not  is 
one  whioh  falls  within  the  purview  of  the 
powers  of  the  execution  Court — 

19  t,  l.  j„  m. 

3.  Bee  Or.  XXI,  r.  6.— 

30  T.  L.  R.,  171 

(=4T.L.d.,!(0S). 


Sec.  38-A. 

I.  This  Section  was  inserted  by  Seotion 
8  of  Begulation  HI  of  1101.  It  corresponds 
to  Begulation  IY  of  1061  which  was  as  fol- 

“  A  Regulation  to  authorise  the  execu¬ 
tion  in  Travancore  of  the  decrees  passed  by 
the  Civil  Courts  in  British  India  and  the 
Cochin  State. 

Preamble.— Whereas  it  is  expedient  that 
the  decrees  passed  by  the  . Civil  Courts  in 
British  India,  or  by  the  Civil  Courts  of  the 
Cochin  State  should  be  exeonted  in  Travan- 

Our  Civil  Courts ;  We  are  hereby  pleased 
to  enaot  as  follows : — 

*■  1.  Our  Government  may,  from  time  to 
time,  by  Notification  in  the  Travancore 
Gazette, 

(a)  declare  that  the  deorees  of  all  or  of 
any  of  the  Civil  Courts  situate  in  British 
India  or  in  the  Ooohin  State  may  be  execu¬ 
ted  in  Trayanoore,  as  if  they  bad  been  made 
by  the  Courts  of  Travancore,  and 

(b)  oanoel  any  auoh  declaration. 

'•2,  Our  High  Court,  With  Our  previous 
sanotion,  shall  be  competent  to  make  suoh 
Buies,  as  may  be  neoessary,  for  the  guidance 


of  the  subordinate  Courts  in  executing  the 
decrees  of  the  Courts  of  British  India  or  of 
the  Coohin  State." 

H.  “  Before  the  enaotment  of  Begulation 
IV  of  1061,  foreign  judgments  oould  not 
have  been,  by  reason  of  the  operation  of  a 
well-known  principle  of  private  Internation¬ 
al  law,  enforoed  by  prooess  of  execution  in 
Travanoore.  Foreign  judgments  could  have 
been,  before  the  date  of  that  enaotment, 
enforoed  in  this  State  only  by  instituting 
suits  on  them.  When  suits  are  instituted 
on  foreign  judgments,  the  latter  are,  by 
operation  of  the  rule  of  law  already  referred 
to,  liable  to  be  impeaohed  on  the  grounds 
mentioned  in  Section  10  of  the  Civil  Proce¬ 
dure  Code.  To  obviate  the  inconvenience, 
hardship  and  delay  arising  from  this,  it  was  , 
apparently  thought  neoessary  to  give  a*-.!.' 
speedier  and  more  elective  remedy  than  -" 
was  available  by  the  institution  of  suits  on 
foreign  judgments  to  the  holders  of  deorees 
of  two  foreign  States,  namely,  British  India 
and  the  Native  State  of  Cochin.  Begulation 
IV  of  1061  was  accordingly  enaoted  to  take 
the  Civil  Courts  of  British  India  and  the 
Cochin  State  out  of  the  category  of  foreign 
Courts  and  to  oonfer  a  new  jurisdiction 
with  reference  to  execution  on  the  Travan¬ 
oore  Courts  for  the  benefit  of  the  British 
Indian  and  Cochin  decree-holders.  *  *  It 
is  conducive  to  the  interests  of  the  three 
States  and  the  welfare  of  their  subjeots, 
that  the  Courts  in  any  one  of  these  States 
should  be  enabled  to  execute  the  decrees  of 
the  Courts  of  the  other  two  States." 

“At  one  time,  in  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  in  British 
India,  foreign  judgments  were  not  enforce¬ 
able  except  by  suit.  The  method  of  enloro- 
ing  such  judgments  byway  of  execution  was 


II] 


REGTTLATIOK  VIII  OF  1100.  [  Sec.  38- A. 


first  introduced  in  the  United  Kingdom  in  Held.— (1)  The  questions  affecting  the  va- 

1368  ;  in  British  India  in  1383 ;  and  Travan-  lidlfey  or  otherwise  of  the  sale  o!  the  pro- 
ooreand  Cochin  followed  suit  in  1S86.”—  perty,  when  within  Cochin  territory,  under 
29  T.  L.  R.,  204  a  deoree  passed  by  a  Cochin  Coart,  should 
(=s4  T.  L .  J.,  55).  be  decided  with  reference  to  the  law  of 


Hi,  The  Section  33-A  corresponds  to 
Section  44  of  the  British  Indian  Code,  whioh 
is  as  follows 

“44.  The  Governor-General  in  Counoil 
may,  by  Notification  in  the  Gazette  of  India, 
declare  that  the  decrees  of  any  Civil  or  Re¬ 
venue  Courts  situate  in  the  territories  of  any 
Native  Prinoe  or  State  in  alliance  with  His 
Majesty  and  not  established  or  continued 
by  the  authority  of  the  Governor-General 
in  Counoil,  or  any  class  of  such  decrees,  may 
be  executed  in  British  India,  as  if  they  had 
been  passed  by  the  Courts  of  British  India,” 

Case  Law. 


that  country  and  not 
Code  of  Travancore:  a 


held  to  be  valid  in  the  absenoe  of  proof  that 
it  was  not  conducted  according  to  the  law 
of  Cochin. 


(2)  The  decree  of  the  Coohin  Court  against 
the  mortgagor-lessee  having  been  passed 
after  the  transfer  of  the  mortgaged  land  to 
the  Travancore  jurisdiction,  such  decree 
and  the  subsequent  attachment  thereunder 
were  inoperative. 


(8)  The  purchaser’s  (plaintiff's)  claim  to 
recover  the  laud  as  mortgagee  was  barred, 
more  than  12  years  haying  elapsed  from  the 
date  of  his  suit  and  the  date  of  the  Arbi- 


1,  While  a  mortgagor  of  Immovable 
property  was  in  possession  of  the  same  under 
a  lease  from  the  mortgagee,  a  creditor  of 
the  latter  sued  him  (the  parties  being  re¬ 
sidents  of,  and  the  property  being  situate  in 
the  Coohin  State)  in  the  Anjikymal  ZUlah 
Court,  obtained  a  deoree  against  him,  and 
hia  interest  in  the  usufructuary  mortgage, 
put  up  to  auotion  and  became  the  purcha¬ 
ser  thereof  at  the  Court-sale  in  1056,  and  in 
1057,  sued  the  mortgagor,  lessee,  in  the 
same  Zillah  Court  for  the  reoovery  of  the 
sums  due  under  the  mortgage  and  Purayai- 
pa  deeds  exeouted  to  the  mortgagee.  Du¬ 
ring  pendenoy  of  this  suit,  the  territory  in 
which  the  property  in  litigation  was  situate, 
was  awarded  to  Travancore  by  the  deoision 
of  the  Arbitrator  in  the  Travancore  and 
Coohin  States  Boundary  Dispute.  The  de¬ 
oree  in  the  said  suit  waa  passed  after  such 
territorial  transfer.  On  the  creditor  (the 
present  plaintiff)  seeking  to  exeoute  it  after 
getting  it  transferred  to  the  Parur  Zillah 
Court,  the  defendant,  a  purchaser  of  the 
said  property  from  the  heirs  of  the  original 
mortgagor-lessee,  objected  to  the  exeoution 
and  the  objeobion  was  allowed.  The  present 
suit  was  instituted  to  enforce  the  atfaaoh- 


2.  The  appellant  in  the  oase  was  the 
holder  of  a  deoree  of  a  Cochin  Court  dated 
16-7-1053.  The  deoree  was  transferred  for 
execution  in  1065  under  Regulation  17  of 
1061.  After  the  transfer,  applications  were 
made  for  execution  in  1066  and  1068,  under 
section  338  of  the  Civil  Procedure  Code, both 
of  whioh  were  granted.  These  proceedings 
having  proved  abortive,  the  deoree-holder 
put  in  a  fresh  application  on  27-11-1U71.  The 
District  Judge  rejeoied  the  application  as 
barred  under  Seotion  33S,  as  fifteen  years 
had  elapsed  from  the  date  of  the  Cochin  de- 


Held,— The  starting  point  of  limitation  of 
a  deoree  transferred  from  one  Court  to  an¬ 


other  is  the  date  of  the  deoree  in  the  origi¬ 
nal  Court  and  not  the  date  of  admission  on 
the  execution  file  of  the  Court  to  which  it 
is  transferred. 


The  period  of  limitation  for  the  execu¬ 
tion  of  a  foreign  deoree  transferred  to  the 
State  most  be  determined  according  to  the 
law  of  this  State  and  not  according  to  the 
law  of  the  State  from  which  it  is  transfer- 


1*3 


[Part 
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execution  to  and  was  executed  by  the  Qailon  4.  A  decree  was  passed  by  the  Triobur 

Mnnsiff’s  Court.  Alter  the  money  was  rea-  MnnsiS  Court  against  the  appellant,  a  per¬ 
iled  in  execution,  the  judgment-debtor  manent  resident  of  the  Travanoore  State, 
died  a  suit  in  that  Mnnsifi’e  Court  for  refund  The  appellant  had  contested  the  suit  in  the 
of  the  earns  as  damages  and  for  cancella-  Triohur  Court,  bat  failed.  When  the  exe- 
tion  of  the  Small  Cause  deoree.  It  was  eon-  ontion  of  the  deoree  waa  applied  for  in  the 
tended  for  the  defence  that  a  suit  of  this  Barur  Munsifi  Court  to  whioh  it  had  been 
nature  was  not  maintainable.  The  first  transferred,  the  appellant  resisted  execution 
Court  allowed  the  suit,  but  the  District  on  the  ground,  inter  alia,  that  the  Ooohin 
Jndgeon  appeal  eventually  dismissed  the  Court  had  no  jurisdiction  to  pass  the  deoree. 


164 


See.  38-A] 


The  Civil  Psocedure  Code 


[Part 


Tha  Preamble  to  the  Eegulation  (XV  of 
1061)  refers  only  to  the  manner  of  execution 
of  foreign  decrees,  There  is  nothing  in  the 
Regnlation ‘prohibiting  a  party  from  im¬ 
peaching  the  validity  of  a  foreign  decree. 
As  for  the  notifications  and  rules  passed 
thereunder,  they  are  ultra  vires  if  they  go 
beyond  the  immediate  scope  and  object  of 
the  Regulation. 

The  remedy  by  way  of  execution  was  in¬ 
tended  by  the  Legislature  to  be  but  cumula- 
tive  with  the  previous  remedy  by  way  of 
suit.  As  no  exception  is  made  in  Section 
10  of  the  0.  P.  0.,  in  favour  of  British  Indian 
and  Coohin  judgments  brought  up  for  exe¬ 
cution  under  Regulation  IV  of  1061,  it  is 
clear  that  the  Legislature  was  not  prepared 
to  attach  any  special  sanctity  to  British 
Indian  and  Coohin  judgments  and  treat 
them  as  if  they  were  domestic  decrees  for 
all  purposes. 

The  view  that  suits  based  on  foreign  judg¬ 
ments  are  governed  by  Section  10,  0.  P.  C,, 
but  not  proceedings  in  execution  of  suoh 
judgments,  would  lead  to  anomalous  results, 
-29  T.L.R  .,204 

(=4  T.  L.  J„  38). 

Overruled.— 33  T.  L.R.,166 

(k7T.  L.  J.,293). 

7.  For  some  money  alleged  to  be  due  to 
a  Coohin  Firm  from  defendant  a  permanent 
resident  of  Kottayam,  the  Firm  sued  defen¬ 
dant  in  the  Coohin  MunsiS’s  Court  and  ob¬ 
tained  an  ex  parte  decree  against  him,  and 
the  decree  was  transferred  to  the  Kotta¬ 
yam  Munsifi’s  Court  for  execution.  In  the 
course  of  the  execution  proceedings, 
the  decree-holder  also  instituted  a 
suit  against  the  judgment-debtor  in  the 
Kottayam  Munsifi’s  Court  also,  for  reoovery 
of  money  on  the  same  cause  of  action,  as 
that  ou  which  the  Cochin  decree  was  passed. 
This  suit  was  dismissed  after  trial  on 
merits.  Notwithstanding  the  dismissal  of 
the  suit,  the  decree-holder  moved  the  Kot¬ 
tayam  HunsiS’s  Court  for  execution  of  the 
Coohin  decree.  The  judgment-debtor  ob¬ 


jected  to  the  execution  of  the  decree  on  the 
following,  among  other  grounds 

(i)  That  the  Cochin  MunsifFs  Court  had 
no  jurisdiction  to  pass  the  deoreo  sought  to 
be  executed. 

(ii)  That  the  decree  was  obtained  by 
fraud. 

(iii)  That  the  dismissal  of  the  suit  by  the 
Kottayam  Mnusiff’s  Court  barred  the  execu¬ 
tion  of  the  Cochin  deoree. 

.Held.— The  MunsiS's  Court  of  Kottayam 
had  jurisdiction  to  investigate  the  merits  of 
the  objections,  namely,  want  of  jurisdiction 
and  fraud,  raised  by  the  judgment-debtor 
to  the  execution  of  bhe  Coohin  decree. 

If  the  defendant  was  neither  a  resident  in 
the  State  of  Coohin  at  the  time  of  the  com¬ 
mencement  of  the  suit  nor  a  subject  of  the 
Raja  of  Cochin  at  the  time  of  the  judgment 
in  the  action,  and  if  farther  he  did  not 
voluntarily  submit  to  the  jurisdiction  of  the 
Cochin  Court,  then  the  decree  passed 
against  him  must  be  treated  as  an  absolute 
nullity  by  the  Courts  of  Travanoore. 

If  the  decree  of  the  Coohin  Court  be  found 
to  be  a  valid  decree,  Its  efleob  could  not  be 
nullified  by  the  deoree  passed  by  the  Mun^ 
slfi’s  Court  of  Kottayam  on  the  same  cause 

Per  Raman  Menon,C.  J.- Prior  to  the  in- 
troduotioa  of  the  changes  made  by  Regula¬ 
tion  IV  of  1061  and  the  Roles  thereunder, 
when  a  suit  was  Instituted  on  a  foreign 
judgment,  it  appears  to  have  been  open  to 
the  defendant  to  show  that  the  judgment 
sued  on  was  invalid,  either  on  the  ground 
(1)  that  the  Court  which  had  pronounced 
it  had  no  jurisdiction  to  do  so  ;  or  (2)  that 
ithaa  been  obtained  by  fraud ;  or  (3)  that 
bhe  proceedings  in  whioh  the  judgment  had 
been  obtaiuedwere  opposed  to  natural  jus¬ 
tice.  Possibly  also  the  defendant  might  in¬ 
validate  the  judgment  by  showing  that,  on 
the  face  of  the  proceedings,  it  appeared  to 
be  founded  on  an  incorrect  view  of  inter- 
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national  law  in  force  in  the  State  in  which 
execution  was  sought,  or  that  it  sustained 
a  claim  founded  on  a  breach  of  any  law  in 
force  there.  In  short,  it  would  seem  to  he 
correct  to  state  generally  that  whatever 
objections  are  declared  by  the  Legislature 
to  be  admissible  against  a  foreign  judgment 
produced  by  a  defendant  in  bar  to  an  action, 
were  equally  admissible  against  a  foreign 
judgment  by  a  plaintlfi  either  to  found  or  to 
support  an  action.  *  *  The  above  defences 

whom  a  foreign  judgment  which  does  not 
fall  within  the  privileged  class,  is  sought  to 

contended  that,  in  virtue  of  Regulation  IV 
of  1061  and  the  rules  framed  thereunder, 
decrees  passed  by  the  Coohin  and  the  Bri¬ 
tish  Indian  Courts,  when  sent  to  Travancore 

character  of  domestic  deoreeB,  and  cannot 
therefore*  be  attacked  as  invalid  in  the 
Courts  of  Travancore,  which,  being  Courts 
of  execution  merely,  would  be  incompetent 
to  entertain  such  objection.  *  *  But  I  am 
unable  to  accept  the  position  as  correct. 
The  Regulation  and  Rules  authorise  exe- 

passed  by  the  Civil  Courts  in  British  India 
and  the  Cochin  State”.  The  language,  if 
literally  construed,  would  inolude  even  de¬ 
crees  reBpeoting  land  situate  In  Travancore 

dication  of  the  intention  of  the  Legislature 
than  is  found  in  the  general  words  heed  by 

qualified  language  used  by  the  Regulation 
and  the  Rules  with  reference  to  thedeorees 
that  are  made  executable  in  Travanoore 
should  neoes&arily  be  restricted  to  some 

nothing  in  the  Regulation  itself  to  show  on 
what  principles  and  in  what  manner  the 
language  should  be  qualified,  it  would  seem 
to  follow  that  the  Legislature  in  empower¬ 
ing  our  Courts  to  issue  execution  on  Cochin 
and  British  Indian  decrees,  did  not  intend 
to  take  away  from  us  the  power  we  had  un¬ 


doubtedly  possessed,  prior  to  the  passing  of 
the  Regulation  to  examine  foreign  decrees 
when  the  holders  of  them  applied  for  our 
exequatur  by  m**ao«  of  suits  founded  on 

the  Regulation  can  be  explained  satisfacto¬ 
rily  only  on  tbe  above  assumption. 

The  above  view  is  strengthened  by  the 
word  “may”  in  the  Regulation  which 
always  imports,  in  my  opinion,  autJtcrity , 
and  not  command.  It  is  permissive  and  not 
imperative.  *  *  The  word  “shall”  in  Rule 
1,  if  meant  to  exclude  the  discretion  given 
by  the  statute,  must,  in  my  opinion,  be  dis¬ 
regarded  as  being  ultra  vires.  *  * 

The  words  “as  if  they  &o.M  occurring  in 
Clause  (o)  of  Section  1  of  Regu.  IV  of  1061 
are  controlled  by  the  words  “may  be  exe¬ 
cuted.”  In  other  words,  the  equivalence  is 
declared  merely  for  the  purpose  of  execu- 

fect  of  converting  Ooohin  and  British  In¬ 
dian  decrees  into  domestio  deocees,  but 
merely  gives  them  the  benefit  of  all  the  pro¬ 
cesses  in  aid  of  execution  that  are  available 
for  the  execution  of  domestic  deoreeB,  *  * 
The  statute  Jmerely  authorizes  os  to  execute 
Cochin  and  British  Indian  decrees  sent  to 
us  for  the  purpose  and  does  not  imperative- 
hj  require  us  to  do  so  without  discrimina¬ 
tion  (F,  B.).-  33  T.  L.  R.,  166 

(—7  T.  L,  d„  293). 

Fol.-lO  T.  L.  J.,  387. 

Ref.— 11  T.L.J.,  122. 

8  -  On  the  9th  Audi  1087,  the  assignee  of 
a  deoree  passed  by  the  Callout  Sub-Court 
against  the  appellant  (judgment-debtor),  a 
permanent  resident  of  this  State,  and  trans¬ 
ferred  to  the  Munsifi’s  Court,  Kottayam,  for 
execution,  applied  to  have  the  judgment- 
debtor’s  immovable  property  attached. 
Notice  was  issued  to  the  latter  to  show 
cause  why  the  application  should  not  be 
granted.  He  did  not  appear  and  the  appli¬ 
cation  was  granted.  This  was  followed  up 
in  Kumbhom  1088  by  an  application  for  the 
issue  of  a  proclamation  for  bringing  tbe 
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of  the  Cochin  decree,  making  the  Cochin  (a)  by  appearing  as  plaintiff  in  the  action, 
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In  this  oase  notice  was  issued  by  the 
Parur  Court  to  the  judgment-debtor  to 
show  cause  why  execution  should  not  be 
granted  and  it  was  only  on  his  failure  to 
take  adyantage  of  the  opportunity  so  afford¬ 
ed  to  him  that  attachment  of  the  Ulom  pro¬ 
perties  and  warrant  for  arrest  were  issued. 
These  oiroumstanoes  olearly  indicate  that 
the  Parur  Court  admitted  the  decree  for 
execution,  and  the  presumption  is  that  it 
did  so  after  satisfying  itself  as  to  its  vali¬ 
dity. 

If  the  execution* Court  decided,  though 
erroneously  that  the  deoree  was  one  which 
ought  to  be  admitted  for  execution,  the 
judgment-debtor  is  not  entitled  to  haye  the 
matter  re-opened  afterwards  in  another  and 
subsequent  proceeding.  The  only  remedy 
of  the  judgment-debtor  is  to  get  the  order 
reoognising  tbe  deoree  yaoated  by  appeal  or 
in  review.  The  judgment-debtor,  not 
haying  done  so  prior  to  the  institution  of 
this  suit,  is  bound  by  the  order  (though 
erroneous)  of  the  execution  Court. 

If  the  notice  to  show  cause  against  the 

served  on  the  second  defendant,  his  remedy 
would  be  to  get  the  order  of  the  execution 
Court  reviewed  on  that  ground  and  not  to 
raise  it  in  a  fresh  suit  like  this. 

(3)  The  deoree  under  execution  was 
passed  against  the  seoond  defendant  in  his 
oapaoity  as  the  head  of  the  Illom.  The 
plaintiffs  haye  in  this  suit  no  locus  standi 
except  as  representatives  of  the  Illom. 
Therefore  the  plaintiffs  are  as  much  pre¬ 
cluded  as  the  second  defendant  himself 
from  raising  in  this  suit  objections  to  the 
validity  of  the  deoree  under  execution,  on 
the  ground  that  the  Court  whioh  passed  it 
had  no  jurisdiction  to  do  so. 

But  they  can  resist  the  enforcement  of 
the  deoree  against  the  Illom  properties  on 
the  usual  grounds,  viz.,  that  the  deoree 
was  obtained  fraudulently  or  that  the  debt 
which  formed  the  basis  of  the  deoree  was 
not  supported  by  consideration  and  family 


Per  Sesha  Aiyer,  J,  (dissenting).— 

(1)  Possession  of  property  situate  in  a 
foreign  country  is  insufficient  to  give  the 
Courts  of  that  oountry  jurisdiction  in  an 
action  in  personam  over  a  subjeot  of  that 
State  who  was  not  resident  in  the  foreign 
country  at  the  date  of  the  aotion,  and  who 
has  neither  appeared  in  answer  to  the  pro¬ 
cess,  nor  expressly  agreed  to  submit  to  the 
jurisdiction  of  the  foreign  Court. 

(2)  The  Cochin  decree,  obtained  as  it  is, 
against  the  seoond  defendant  who  is  not  a 
subjeot  of,  nor  domiciled  nor  resident  in, 
the  foreign  oountry,  bnt  belongs  to  this 
State,  is  a  nullity  according  to  International 
Law  and  must  be  treated  as  an  absolute 
nullity  by  the  Courts  in  Travanoore. 

There  is  no  presumption  that  a  decree  of 
a  foreigh  Court,  whose  decrees  are  deolared 
executory  by  Regulation  IV  of  1061  and  the 
Rules  thereunder,  is  valid.  The  burden  is 
on  the  decree-holder  to  prove  that  the  do¬ 
ored  is  valid  and  executable  in  the  State. 

A  deoree  whioh  is  a  nullity  as  having 
been  passed  by  a  Court  having  no  compe¬ 
tent  jurisdiction  continues  to  be  a  nullity  in 
spite  of  the  judgment-debtor’s  failure  to 
impeach  it  In  execution  proceedings  at  the 
earliest  stage ;  and  this  so-called  acquiesc¬ 
ence  arising  from  snob  failure  oannot  ren¬ 
der  the  deoree  valid  and  enforceable.  Pro¬ 
ceedings  in  execution  taken  upon  a  foreign 
decree  that  is  ab  initio  null  and  void  are  a 
fraud  on  the  domestic  Court,  and  the  de- 
oree-holder  mast  suffer  the  risk  of  those 
proceedings  being  deolared  >  void  at  any 
stage  when  the  Court  becomes  oognisant  of 
the  brae  legal  character  of  the  deoree. 

Where  notice  under  Section  244  [  =Or, 
SSI,  r.  20  (1)  ]  of  the  Civil  Procedure  Code 
was  affixed  to  the  door  of  the  second 
defendant's  house  on  the  ground  that  he 
was  absent,  it  is  doubtful  if  there  has  been 
proper  servioe  of  notice. 

(3)  Even  if  there  should  be  estoppel 
against  the  second  defendant,  it  oannot  ex¬ 
tend  to  the  plaintiffs  also,  because  they  are 
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suing  on  behalf  of  the  Illom  and  they  have 
not  been  guilty  of  any  conduct  whioh  oan 
operate  to  effect  waiver  or  estoppel.— 

Ref.— 11  T.  L.  J.,  113. 

U  T.  L.  J.,  122. 

12.  The  appellant  obtained  an  ex-parte 
deoree  for  money  in  the  Tutioorin  Subordi¬ 
nate  Judge’s  Court  against  the  respondent, 
who  is  a  subject  of  and  is  resident  in  Tra- 
vaucoro.  The  decree  was  transferred  to 
the  Nagercoil  District  Court  for  execution  ; 

that  the  decree  was  a  nullity  according  to 
the  rules  of  International  Law,  the  lower 
Court  rejected  the  application  for  execu¬ 
tion  as  unsustainable.  On  appeal  to  the 
High  Court,  it  was  contended  for  the  ap¬ 
pellant  that  the  oase  fell  within  the  princi¬ 
ple  that,  where  there  had  been  a  voluntary 
appearanoe  by  the  defendant,  he  could  not 
afterwards  be  allowed  to  plead  that  there 
was  no  jurisdiction  in  the  foreign  Court  to 
render  judgment.  For  this  contention,  the 
appellant  relied  upon  the  faot  that  the  res¬ 
pondent  had,  while  the  suit  was  on  the  file 
of  the  Tutioorin  Court,  executed  a  Vakka- 
lathnamah  to  a  pleader  in  Tutioorin  em¬ 
powering  him  to  appear  and  plead  in  the 
o&UBe  and  that  the  pleader  had  in  pursuanoe 
of  the  power  appeared  in  the  cause,  though 
it  was  only  to  say  that  he  had  no  instruc- 


his  favour,  the  defendant  makes  the  Court 
internationally  competent  to  render  judg¬ 
ment  on  the  merits  and  the  judgment  ren¬ 
dered  in  these  ciroumatancea  is  binding  on 

him.—  II  T.  U.  J.,  US. 


FoL— 38  T.  L.  R.,  189 

(=  12T.L.  J.,  109). 

13.  The  respondent  obtained  a  deoree 
for  money  ex  parte  in  a  British  Court 
against  the  appellant,  a  resident  of  this 
State,  and  got  the  deoree  transmitted  for 
execution  to  the  Kofctayam  District  Court. 
After  various  infruotuous  applications,  the 
last  of  which  was  in  Mithunam  1090,  the 
deoree-holder  got  the  records  re-transmit¬ 
ted  to  the  British  Court  the  same  month. 
An  application  was  then  made  there,  but  it 
was  held  that  the  decree  had  become  bar- 
red.Thereafter  in  Makarom  1093  the  deoree- 
holder  again  got  the  decree  transmitted  to 
the  Kottayam  Court  and  applied  for  execu¬ 
tion.  The  debtor  pleaded  that  as  the  decree 
was  barred  in  British  India,  where  it  was 
rendered,  it  was  not  enforceable  in  Trav&n- 

Held-— It  is  a  well  recognised  rule  of  law 
that  when  the  execution  of  a  foreign  de¬ 
cree  is  sought,  it  is  the  law  of  limitation  of 
the  executing  Court  that  appliesjand  not  the 
law  of  the  Court  that  passed  the  deoree. 


The  decree  of  the  Turieorin  Court 
was  one  passed  in  dbsentem  and  as  there 
had  been  no  submission  to  jurisdiction  the 
deoree  was  internationally  a  nullity. 

The  oases  in  whioh  a  defendant’s  appear¬ 
anoe  may  be  regarded  as  amounting  to  sub¬ 
mission  bo  the  jurisdiction  of  the  Court  ace 
those  in  which  the  defendant  appears  and 
pleads  on  the  merits ;  and  in  those  cases, 
whether. or  not  he  disputes  the  jurisdiction 
of  the  Court  over  him,  he  invites  the 
Court’s  assistance  in  his  favour  to  relieve 
him  from'a  liability  which  the  plaintiff  by 
his  action  seeks  to  rest  on  him.  By  thus 
taking  his  ohanoe  of  getting  a  judgment  in 


oution  and  return  of  records  to  the  foreign 
Court,  certifying  the  resslt  of  exeoution 
proceedings,  the  Ttavaneore  Court  does  not 
retain  its  jurisdiction  to  execute  the  decree, 
and  the  proceedings  taken  prior  to  that 
date  oould  not  keep  alive  what  in  law  had 
ceased  to  be  before  the  Court,  by  reason  of 
suoh  Court  having  become  functus  officto  in 

When  on  the  date  of  a  subsequent  trans¬ 
fer  to  a  Iravanoore  Court  for  exeoution,  the 
deoree  had  oeased  to  be  operative  owing  to 
the  effect  of  the  law  of  Limitation  in  British 
India,  there  wu  no  subsisting  liability  un¬ 
der  the  deoree  and  the  deoree  was  not, 
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therefore,  validly  enforceable  in  this 
State.—  38  T.  t.  R.,  167- 

(  =  12  T.  J„  287). 

14,  No  action  lies  on  an  executable  judg¬ 
ment,  the  only  remedy  being  by  execution, 
the  principle  being  embodied  in  Section  288, 

0.  iP,  0.  [new  Section  40  ] .  The  decree  of 
a  Civil  Court  in  British  India  becomes  exe- 
ontabie  by  Courts  of  Travanoore  only  when 

the  papers  referred  to  in  the  Rules  passed 

under  Seotion  2  of  Regulation  IV  of  1061 
are  transmitted  by  the  Civil  Courts  in  Bri¬ 
tish  India  to  the  Courts  of  Travanoore  for 
exeoution.  As  long  as  this  is  not  done,  an 
aotion  on  suoh  foreign  judgment  is  the  only 
mode  of  enforoing  such  judgment.- 

17  T.  L.  J„  90. 

15,  The  plaintiff,  a  merchant  in  Tinne- 

velly,  obtained  an  ex  parte  deoree  against 

the  defendant,  a  merchant  in  Trivandrum, 
in  the  Tinnevelly  Sub-Court  on  Pattuvaravu 
aooounts.  The  deoree  was  transmitted  to 
the  Trivandrum  Prinoipal  Munsiff's  Court 
for  exeoution.  The  defendant  objected  to 
the  exeoution  of  the  deoree  on  the  ground 

that  he  was  a  Travanoore  subject  and  that 

he  had  not  submitted  himself  to  the  juris¬ 

diction  of  the  Tinnevelly  Sub-Court.  The 
Munslff  overruled  the  objection,  but  the 
District  Judge  on  appeal  upheld  the  defence. 
The  plaintiff  thereupon  Sled  a  6econd  suit 
in  the  Trivandrum  Munsiff’s  Court  for  the 
recovery  of  the  amount  due.  The  defence 
was  that  the  suit  was  barred  by  limitation. 

•Held— The  time  taken  in  attempted. exe¬ 
cution  in  the  Travanoore  Courts  of  a  deoree 
obtained  in  a  British  Indian  Court  whioh 
ha.d  no  jurisdiction  ebotOd  be  exolndedin 
oompntipg  the  period  of  limitation  for  a 
sejgmd  snit  on  the.  same  cause  otaoticm  in 
Travanoore,. 

Per  Varghese,  J.— The  expresaion  ‘oivil 
proceeding’  is  not.  confined  to  a  suit,;  it  in¬ 
cludes  appeals,  applications.  So.  It  is  used 
as  opposed  to  oriminal  proceeding  and  ad¬ 
ministrative  proceeding.  In  paragraph  2. 
of’Seotion  14  also,  the  expression  ‘oivil  pro¬ 
ceedings’ is  used,  and  it  is  made  applicable 


to  exeoution  proceedings.  The  execution 
proceedings  in  the  Trivandrum  Munsiff’s 
Court  and  District  Court  come  within  the 
language  of  the  Seotion. 

Execution  proceeding,  is  a  continuation  oi 
the  original  suit  and  it  has  no  oauBO  of 
action  apart  from  the  cause  of  aotion  for 
the  suit.  In  this  view  it  cannot  be  doubted 
that  the  execution  proceedings  were  oon- 
duoted  on  the  eame  oause  of  aotion  as  the 
suit  wlthiu  the  meaning  of  Seotion  14. 

When  au  exeoution  application  is  dis¬ 
missed  by  the  Travanoore  Court  on  the 
ground  that  the  foreign  Court  had  no  juris¬ 
diction  to  pass  the  deoree,  suoh  dismissal 
cannot  on  that  ground  bo  deemed  to  be  a 
decision  on  the  merits.  Suoh  dismissal  has 

to  be  deemed  to  be  a  failure  of  the  proceed¬ 

ings,  either  ‘owing  to  want  of  jurisdiction’ 
or  ‘owing  to  other  causes  of  a  formal  nature’ 

under  Seotion  14  of  the  Limitation  Regn. 

lation.  The  language  employed  in  the  Seo¬ 
tion  is  wider  (the  Indian  Aot  has  the  ex¬ 
pression  ‘other  causes  of  a  like  nature’)  and 
inolndes  all  oauses  which  are  not  based  on 
the  merits  oi  the  oiaim.— 

42  T.  L.R.,  134 
(=17  T.  L.  J.,  184). 

10.  TheDewanof  Cochin,  aoting  under 
the  Cochin  Regulation,  I  of  1081,  passed  an 
order  removing  the  Swamiyar  of  the  Nadu- 
vile.  Mutt  from  the  headship  of  the  Mutt. 
The  order  oappot  be  regarded  as  a- foreign 
judgment,  and  the  Swamiyar  does  not  lose 
his  right  to  represent  the  Mutt  as  regards 
the. properties  situated  outside  Coahin. 

It  is  doubtful  whether  with  reference  to 
the  applicability  of  this  latter  rule,  there- is 
a  distinction  between  eases  where  there  was 
only  an.  exercise  of-  the  sovereign  preroga¬ 
tive  ana  oases  where  there,  is  an  exercise  ol. 
jurisdiction  under  a  statnte,-r- 

44  T..  I—  R.,  353 
(=18  T.  L.  J.,  505). 


it  1  RBGtTLA.'flOtT  VTII  OF  1100.  [Sec.  39 

39.  (1)  Upon  the  application  of  the  deoree-holder,  theCourfc 
m  fcs  which  passed  the  decree  may,  whenever  it  thinks 

rew>p  s'  fit,  issue  a  precept  to  any  other  Court  which 

would  be  competent  to  execute  such  decree  to  attach  any  property 
belonging  to  the  judgment-debtor  and  specified  in  the  precept. 

(2)  The  Court  to  which  a  precept  is  sent  shall  proceed 
to  attach  the  property  in  the  manner  prescribed  in  regard  to  the  at¬ 
tachment  of  property  in  execution  of  a  decree  : 

Provided  that  no  attachment  under  a  precept  shall  continue 
for  more  than  two  months  unless  the  period  of  attachment  is  extended 
by  an  order  of  the  Court  which  passed  the  decree  or  unless  before 
the  determination  of  such  attachment  the  decree  has  been  transfer¬ 
red  to  the  Court  by  which  the  attachment  has  been  made  and  the 
decree-holder  has  applied  for  an  order  for  the  sale  of  such  property. 


♦7.  See  also— 

Seo.  12.—  U  T.  L.  J.,  122. 

1ST.  L.  J.,  UO. 

Seo.  19.—  27  T.  L.  R.,  m 

(—2  T.  L.  J.,  344). 
38  T.  L.  R.,  1S9 

(=»2T.  L.  J.,  109). 
Seo.  65.-  tO  T.  L.  J.,  S47. 


Seo.  39  [  =  ,.  =  S.  46\ 

1.  The  Notes  on  Clauses  say: -“The 
provision  is  new,  and  is  introduced  to  safe¬ 
guard  the  interests  of  a  creditor  by  giving 
him  a  prompt  remedy  against  the  judgment 

II.  i.  See  Note  under  the  heading,  Part 
II  Supra,  as  regards  execution  by  precept, 

2,  In  their  Report,  the  Indian  Special 
Committee  further  say Though  a  sys¬ 
tem  of  execution  based  on  precepts  is  in  the 
opinion  of  the  Committee  open  to  grave 
objection,  they  think  the  idea  may  be  utilis¬ 
ed  for  the  purpose  of  enabling  a  decree- 
holder  to  obtain  an  interim  attachment 
where  there  is  ground  to  apprehend  that  he 
may  otherwise  be  deprived  of  the  fruits  of 
his  decree.  They  have  for  t&s  purpose 


at  the  same  time  they  have  empowered  the 
Court  to  extend  the  period  to  meet  the  exe- 
geneies  of  particular  oases. 

“  After  careful  consideration  they  have 
come  to  the  conclusion  that,  notwithstand¬ 
ing  attachment  under  a  precept,  re-attach¬ 
ment  on  the  ordinary  application  for  exe¬ 
cution  will  still  be  necessary.  Though  at 
first  sight  it  may  appear  a  better  oourse  to 
provide  that  re-attachment  shall  not  be 

followed  by  the  ordinary  application  for 
execution,  after  careful  consideration  they 
have  come  to  the  conclusion  that  it  will  be 
safer  to  require  re-attaohment,  having  re¬ 
gard  to  the  agency  by  whioh  execution  is 
carried  Into  eifeot.'1 

The  Seleot  Committee  which  sat  on  the 
Bill,  however,  altered  the  provision  as  re¬ 
gards  re-attaohment.  They  said:— ‘‘We 
think  that  a  decree-holder  who  has  obtained 
an  interim  attachment  should  not  be  requir¬ 
ed  to  re-attaoh  the  property  if  before  the 
determination  of  the  attachment  he  applies 
for  execution  against  the  property,  and  we 
have  altered  this  clause  accordingly.  There 
will  now  be  only  one  attachment.’* 


HL  For  Form  of  precept,  see  Appends 
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See.  40]  THE  Omt.  Pa^EDtfRE  CODE 

Questions  to  be  determined  by  Court  executing  decree. 

40.  (1)  All  questions  arising  between  the  parties  to  the  suit 
Oaoations  to  be  deter-  in  which  the  decree  was  passed,  or  their  repre- 
mined  by  the  Court  exe-  sentatives,  and  relating  to  the  execution,  dis- 
oatmg  deoiee.  charge  or  satisfaction  of  the  decree  or  to  the 

stay  of  execution  thereof,  shall  be  determined  by  the  Court  execut¬ 
ing  the  decree,  and  not  by  a  separate  suit. 

(2)  The  Court  may,  subject  to  any  objection  as  to  limit¬ 
ation  or  jurisdiction,  treat  a  proceeding  under  this  Section  as  a  suit 
or  a  suit  as  a  proceeding  and  may,  if  necessary,  order  payment  of 
any  additional  Court-fees. 

(3)  Where  a  question  arises  as  to  whether  any  person  is 
or  is  not  the  representative  of  a  party,  such- question  shall,  for  the 
purposes  of  this  Section,  be  determined  by  the  Court. 

Explanation. — For  the  purposes  of  this  Section,  a  plaintiff 
whose  suit  has  been  dismissed  and  a  defendant  against  whom,  a  suit 
has  been  dismissed,  are  parties  to  the  suit. 


Seo.  40  [  =  s.  23s  =  s.  4,1  ] 

I.  1.  Section  238  of  Kegnlation  II  of 
1065,  the  same  as  Section  244  of  the  Indian 

“23S.  Questions  to  be  decided,  by  Gourt 
executing  decree — The  following  questions 
shall  be  determined  by  order  of  the  Court 
executing  a  decree  and  not  by  separate  suit 
(namely):— 

(а)  questions  regarding  the  amount  of 
oree  has  made  payable  in  respeot  of  the  sub* 

its  institution  and  the  execution  of  the  de- 
oxee  or  the  expiration  of  three  years  from 
the  date  of  the  decree  ; 

(б)  any  other  questions  arising  between 
the  parties  to  the  suit  in  which  the  decree 

relating  to  the  execution,  discharge  or  satis¬ 
faction  of  the  deoiee  or  to  the  stay  of  exe¬ 
cution  thereof. 

Nothing  in  this  Section  shall  be  deemed 
to  bar  a  separate  suit  for  mesne  profits  accru¬ 


ing  between  the  institution  of  the  first  suit 
and  the  exeoution  of  the  decree  therein 
where  such  profits  are  not  dealt  with  by 

If  a  question  arises  as  to  who  is  the  re¬ 
presentative  of  a  party  for  the  purposes  of 
this  Seotion,  the  Court  may  either  stay 
exeoution  of  the  decree,  until  the  question 
has  been  determined  by  a  separate  suit  or 
itself  determine  tho  question  by  an  order 
under  this  Section.*’ 

2.  See  Or.  XX,  r.  12,  for  provisions  con¬ 
tained  in  Clause  (o)  of  the  first  para  and  the 
second  para  of  Section  236. 

II.  1.  The  new  Seotion  reproduces  Sec¬ 
tion  47  of  the  British  Indian  Code,  the  only 
difference  being  that,  in  Snb-seotion  (1),  the 
words  “or  to  the  stay  of  exeoution  thereof” 
are  not  found  in  that  Code.  The  y  were  not 
in  the  original  Bill, but  were  Inserted  by  the 
Select  Committee.  It  may  be  noted  that 
those  words  were  in  Seotion  238  of  the  old 
Regulation. 
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6.  A  plaintiff  who  is  required  to  pay  de¬ 
fendant  (a  lessee)  the  value  of  Improve¬ 
ments  effected  on  the  property,  has  a  right 
to  demand  a  reduction  for  waste  committed 
on  it  from  the  value  of  suoh  improvements. 
Suoh  demand  should  be  enquired  into  in 

7.  Where  plaintiffs  who  had  sought  for 
the  eanoellabion  of  an  attachment  of  proper¬ 
ty  under  a  deoree  obtained  against  a  deceas¬ 
ed  decree-debtor,  had  admitted  that  on  the 
death  of  the  decree-debtor,  they  were 
made  parties  to  the  deoree,  as  the  deceas¬ 
ed’s  representatives  and  had  appeared  and 
objected  to  the  deoree  being  eseouted 
against  them  or  their  Tarwad  property ; 

Meld. — The  plaintiffs’  suit  for  the  can¬ 
cellation  of  the  attachment,  after  being 
made  parties  to  the  decree  as  the  repre¬ 
sentatives  of  the  deceased  decree-debtor,  is 
not  maintainable  under  the  provisions  of 
Seotion  238,  Olause  (6),  of  the  Civil  Proce¬ 
dure  Code ;  and,  hence,  the  plaintiffs  are 
debarred  from  instituting  a  separate  sulfa 
to  have  a  matter  arising  in  execution  be¬ 
tween  them  and  the  decree-holder  as  par¬ 
ties  to  the  deoree,  decided.—. 


14  T.  Xi,  J.(  OS. 

8.  Objections  on  the  score  of  non-liabi¬ 
lity  to  the  sale  of  property  in  exeontion  of 
a  deoree  by  one  who  was  a  party  to  the 
decree  should  be  raised  under  Seotion 
238  of  the  Civil  Procedure  Code  in  execu¬ 
tion  proceedings  and  not  by  a  separate 


9.  When  an  Anandaravan  is  brought  in 
execution  of  a  decree  against  the  Karanavan 


the  Tarwad  liability  for  the  decree-debt  on 
the  ground  of  absenoe  of  family  necessity 
and  consideration  should  be  determined  In 
execution  of  the  deoree  and  not  by  a  sepa- 

The  words  of  Seotion  938  are  wide  enough 
to  oover  an  enquiry  into  all  the  questions 
which  the  representative  of  the  deceased 
Karanavan  was  entitled  to  raise.  The  policy 
of  fa  he  Legislature  seems  also  to  aim  at  set¬ 
tling  questions  of  this  kind  in  exeoutlon  in 
order  fao  avoid  multiplicity  of  suits  (P.  B,).- 
14  T.  L.  R„  173. 

Ref.— 24  T.  L.  R.,169. 

27  T.  L.  R.,  48. 

2  S.  IX,  150. 


18  T.  L.  R.,  119. 
6  T.  L.  J.,  450. 

14  T.  L.  J.,  51. 


10.  The  question  whether  a  deoree  has 
been  adjusted  and  thus  rendered  inoapable 
of  execution  is  one  which  the  Oourt  execut¬ 
ing  the  decree  is  bound  to  determine  in 
execution.  “The  existence  and  validity  of  an 
agreement  before  decree,  in  bar  of  execu¬ 
tion,  may  be  determined  under  Seotion  238, 
and  a  fortiori  can  the  validity  of  agree¬ 
ments  entered  into  after  deoree  out  of  Court 
be  determined  in  execution.  Otherwise,  the 
provisions  of  Section  255  [  =Or.  XXI,  r.  2] 
would  be  rendered  nugatory.”— 


11.  Plaintiff  owed  defendant  786£  Fs.  as 
costs  in  aprior  suib  and  in  execution  of  that 
deoree  defendant  brought  to  sale  plaintiff’s 
property  worth  Rs.  2,600  and  purchased  it 
for  2,500  Fs.  In  a  suit  by  plaintiff  to  set 


and  possession  or  award  the  value  of  the 


property  as  damages,  the  Zllla  Judge  while 
holding  that  no  separate  suit  lay  for  can¬ 
celling  the  sale,  awarded  damages. 
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15.  The  plaintiffs  father  obtained  a 
decree  against  the  defendants  for  arrears  of 
Miehavarom  due  on  the  plaint  property 
whioh  was  being  enjoyed  on  Adima  Tenure 
by  the  family  of  defendants  from  that  of 
plaintiff  and  in  execution  brought  to  sale, 
and  himself  purchased  in  Court  auction, 
the  rights  of  the  defendant’s  family  on  the 
plaint  property.  The  present  suit  was  for 
reoovery  of  possession  of  the  property  pur- 

Meld,— Proceedings  by  the  auotion  pur¬ 
chaser  by  virtue  of  his  auotion  purchase  to 
obtain  possession  were  proceedings  relating 
to  the  execution,  discharge  or  satisfaction 
of  the  deoree  within  the  meaning  of  Sec¬ 
tion  288.  The  mere  fact  that  the  decree- 
holder  had  beoome  the  auction-purchaser 
did  not  divest  him  of  his  character  of 
decree-holder  so  as  to  make  any  questions 
arising  between  himself  and  the  judgment- 
debtor  other  than  questions  between  the 
parties  to  the  suit  in  whioh  the  deoree  was 
passed.  A  separate  suit  was,  therefore, 
barred  under  the  said  Section.- 


Ref.— 36  T.  L.  R.,  22. 

38  T.  L.  R.,39 

(  =  12  T.  L.  J.,  72'. 

38  T.  1,.  R.,  291 

(-13  T.L.J.,  79). 

15  T.  L.  J.,  481. 

19  T.  L.  J.,  649. 

Dlsfc, — 27  T.  L.R.,139. 

29  T.  L.R.,  166. 

Fol.—  6T.L  J.,  22. 

16.  Suit  by  SeshaJrars  of  the  judgment- 
debtor  to  cancel  sale  of  Tarwad  property  on 
the  ground  of  irregularity  and  fraud  in  the 

Eeld  (in  confirmation  of  the  deoree  of 
the  lower  Court).— The  plaintiff  was  bound 
to  have  made  his  application  nnder  Seotion 
238,  and  a  separate  suit  is  barred.  The  de¬ 
fendant,  who  is  a  transferee  of  the  deoree 
and  also  the  auotion.puroh.aser,  is  not  de¬ 
prived  of  his’ position  as  a  decree-holder  by 


sbeoomingtbe  auction-purchaser.  Tl 
plaintiff  Isa  representative  of  a  party 
the  decree  within  the  purview  of  Seotic 
238,  If  there  was  an  irregularity  or  frar 
in  the  service  of  the  notioe,  that  was  a  ma 
ter  to  be  inquired  into  under  Seotion  3t 
[  —  Or.  XXI,  r.  87],  and  even  if  there  w; 
an  irregularity  in  the  service  of  notioe  th 
was  not  a  ground  for  setting  aside  the  sale. 

4S.D,,  50 

17,  Plaintiff  as  auction-purohaser  of  tl 
rightB  of  the  1st  defendant,  a  member  of 
joint  Hindu  family,  sued  to  recover  fro 
defendants,  the  members  of  the  famil 
certain  properties  being  the  undivided  1 
share  of  the  l6t  defendant.  It  was  fom 
that  there  were  other  properties  in  tl 
family  whioh  were  not  included  in  the  sui 
It  was  contended  that  Seotion  238.  operati 

one  for' partial  partition. 

HeW.— A  purchaser  in  Conrt-anotion 
the  share  of  a  co-parcener  of  a  joint  Iiia< 
family  acquired  only  a  right  to  sue  for  pa 
tition  and  for  delivery  to  him  of  whnt  mi 
be  allotted  to  the  share  of  suoh  individa 
member.  As  the  execution  Court  oould  m 
on  an  application  by  the  anction-purohaat 
pass  an  order  for  enforcing  partition,  Se 
tion  238  did  not  operate  as  a  bar  to  the  sui 

An  auction-purchaser  of  the  interest 
one  or  more  members  of  a  joint  Hlnc 
family  of  certain  items  of  the  family  pr 
perty  cannot  enforoe  a  partition  of  tho 
items  alone  against  tho  will  of  othec  mei 
bets,  without  suing  for  a  general  partibi< 
of  the  entire  family  property,— 

27  T.  L.  R.,  133 
(=2T.  L.  d .,325 

18.  Where  a  personal  deoree  on  a  h 
potheoation  bond  was  obtained  against  t) 
late  Karanayan  as  representing  his  Tarwa 
the  succeeding  Karanavan  pleading  int 
alia  absence  of  consideration  for  the  boi 
in  resistance  to  the  execution  of  the  deore 
was  not  bound  to  prove  the  issue,  the  on i 
of  proof  ordinarily  resting  on  the  credit: 
The  faot  that  the  question  of  oonsideratk 
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was  agitated  by  an  application  under  Seo¬ 
tion  23S  rather  than  in  a  regular  suit  did 
not  make  any  difference  as  to  onus  of 
proof.-  28T.L.R  .,170. 

19.  Delivery  of  symbolical  possession  of 
operates  to  give  the  person  so  put  in  pos* 

ly,  a  suit  by  a  deoree-holder— anotion-pnr- 
ohasar,  who  has  obtained  through  Oonrt 
symbolical  delivery  of  possession  of  the 
property  purchased  by  him,  for  recovery  of 
possession  of  the  same  from  a  person  in 
actual  possession  of  it  under  a  title  derived 
from  the  judgment-debtor  subsequent  to 
the  attachment  but  beforo  the  anolsion*sale 
in  execution  of  the  decree,  is  not  barred  un¬ 
der  Section  238  of  the  Civil  Procedure  Code, 
even  though  he  could  have  obtained  actual 
possession  under  Section  315  [=0r.  XXI, 
r.  92],  inasmuch  as  the  proceedings  in 
execution  ended  with  the  delivery  of  for¬ 
mal  possession  and  there  was  nothing  fur¬ 
ther  for  the  execution  Court  to  do  in  the 

Under  Article  121  of  the  Limitation  Ee* 
gulation  such  a  suit  may  be  brought  within 
12  years  from  the  date  of  obtaining  such 
symbolical  possession. —  29  T.  L.  R.,  166, 

20.  An  order  refusing  to  adjourn  an 
execution  sale  is  not  a  deoree  and  is,  there¬ 
fore,  not  appealable. —  29  T.  L,  R.,  200. 

21.  P  obtained  a  decree  for  redemption, 
and  in  execution  of  it,  the  Court  Amin  made 
delivery  of  possession  of  the  properties  to 
p  and  drew  up  a  report  to  that  efieot.  But 
subsequently  the  Amin  made  oertain  inter¬ 
polations  in  the  delivery  Kyohil,  the  effect 

of  which  was  to  deprive  P  of  some  of  the 
properties  delivered  to  him  by  the  Amin. 
P  then  petitioned  to  the  exeonbion  Court 
about  the  interpolations  but  his  petition 
wasrejeoted.  On  appeal  by  P  the  District 
Judge  agreed  with  the  contentions  raised  in 
the  petition  bat  dismissed  the  appeal  on 
the  ground  that  the  order  passed  by  the 
lower  Court  was  not  one  which  fell  under 


Section  238,  inasmuoh  as  the  execution  had 
already  beoome  dual. 

Held.—* The  execution  of  the  decree  could 
not  be  held  to  be  complete  until  the  delivery 
had  been  perfected.  That  could  only  be 
when  the  delivery  Kychit  and  the  report 
had  been  accepted  by  the  Court,  and  then 
only  if  they  were  untainted  by  fraud  or 
collusion,  the  order  appealed  against  was 
one  passed  under  Section  238,  and  was  as 
suoh  appealable.—  30  T.  L.  R.,  5 

(  =  4T.  L.  J.,13), 
.Eef, — 33  T.  L.  R.,  39 

(=12  T.  L.J.,  72). 

38  T.  L.  E.,  291 

(  =  13  T.  L.  J.,79). 
P0I.-6  T.  L.  J.,  22. 

22.  A  Marumakkathayam  Tarwac^fcas 
enjoying  on  lease  a  property  belonging^ 

maintenance,  the  said  property  was  allotted 
to  the  plaintiff’s  branch.  Plaintiff  sued  and 
obtained  a  deoree  for  recovery  of  posseoaon 
of  the  property  and,  in  execution  of  tire  Amt 
oree,he  was  put  in  possession  of  the  sdff 
After  the  decree  but  before  the  deliver 
possession,  defendant  obtained  afresh  f&se 
regarding  this  property  from  Government. 
He  applied  to  the  execution  Court  to  re-de- 
livet  the  property  to  him  on  the  ground 
that  he  held  it  under  a  new  lease. 

Held. — The  application  of  the  judgment- 
debtor  for  re-delivery  of  possession  of  the 
property  was  not  one  under  Seotion  321, 
l  =  Or.  XXI,  rr.  97,  98  &  100  ],  Civil  Pro¬ 
cedure  Code.  Nor  could  it  he  treated  as 
one  under  Seotion  238  of  the  Code,  as  the 
question  raised  by  the  appeal  was  not  one 
relating  to  the  execution,  discharge  or 
satisfaction  of  the  deoree. 

“  Every  question  between  the  parties  to  a 
deoree  about  the  property  which  is  thesub- 
jeot- matter  of  the  suit  is  not  necessarily  a 
question  relating  to  the  execution, discharge 
or  satisfaction  of  the  deoree.  Such  a  question 
must  be  one  in  respect  to  the  furtherance 
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of,  or  hindrance  to,  or  the  manner  of  carry¬ 
ing  out  the  execution  of  the  decree.— 

30  T.  L.  R.,  205 

(-  4  T.  I_.  J.,  329). 

23.  It  was  contended  in  the  execution 
of  a  decree  that  the  value  of  improvements 
awarded  by  the  decree  had  diminished 
owing  to  the  destruction  of  some  of  the 
plantations  for  whioh  value  had  been  award¬ 
ed.  The  execution  Court  refused  to  go  into 
that  contention. 

Held,— The  execution  Court  was  bound  to 
go  into  the  question  In  regard  to  the  dimi- 

30  T.  L*  R.i  245. 

Eel.- 18  T.  L.  J.,  1280. 

24.  Plaintiff  sued  on  a  mortgage  praying 
for  a  deoree  directing  the  sale  of  the  mort¬ 
gaged  properties.  There  were  three  items 
of  properties  covered  by  the  mortgage,  but 
the  plaint  schedule  gave  boundaries  of  only 
one,  though  the  extent  given  covered  all 
three.  The  deoree  direoted  the  sale  of  the 
plaint  property  and  the  sale  was  held  in 
terms  of  the  plaint  schedule.  Plaintiff, 
decree-holder,  purchased  the  properties  in 
auction.  The  mistake  as  to  the  boundaries 
was  found  out  only  when  plaintiff  took  steps 
to  obtain  possession.  He  then  applied  for  a 
correction  of  the  description  of  the  boun¬ 
daries  in  the  sale  certificate  so  as  to  include 
all  the  three  items  oovered  by  the  mortgage 
deed.  The  application  was  granted!  On 
appeal  by  the  judgment-debtor,  it  was  con¬ 
tended  on  behalf  of  the  plaintiff,  decree- 
holder,  that  no  appeal  lay  against  the  order 
of  the  Court  below. 

Held. — The  order  passed  by  the  Court 
below  correcting  the  description  of  the 
boundaries  in  the  sale  certificate  was  one 
under  Section  388  and  was  therefore  ap- 

The  execution  of  a  decree  oannot  be  said 
to  be  complete  until  the  delivery  has  been 
perfected,  and  in  the  present  case  the  al¬ 
teration  required  by  the  'plaintiff  was  ob¬ 
viously  neoessary  in  order  to  enable  him  to 


obtain  possession  of  the  properties  whioh  he 
claimed  to  be  entitled  to  under  the  sale. 

“It  seems  definitely  established  that  the 
merefaot  that  the  decree-holder  bas  be¬ 
come  the  auotion-parohaser  does  not  divest 
him  of  his  obaraoter  of  decree-holder  so  as 
to  make  any  questions  arising  between  him- 
self  and  the  judgment-debtor  other  than 
questions  between  the  parties  to  the  suit,  in 
whioh  the  deoree  is  passed  and  that  a  sepa- 

fcion.” 

(2)  What  aotnally  passed  by  the  anobion 
daries  mentioned  in  the  sale  proclamation. 

«  Though  the  Court  had  inherent  powers 
to  oorreot  its  own  mistakes,  it  had  no  power 
to  correct  the  mistake  of  the  parties.  That 

whole  properties  mortgaged  was  due  to  the 
plaintiffs'  mistake  first  made  in  the  plaint 
schedule  and  thereafter  repeated,  and 
therefore  the  order  appealed  against  was 
made  without  jurisdiction. 

“  Where  there  is  a  description  of  land  in 
a  conveyance,  lease  or  other  dooument  such 
a  description  setting  forth  the  boundaries, 
and  then  specifying  the  quantity,  as  so 
many  aores  or  bighas,  or  the  like,  the  maxim 
falsa  demonstrate  non  nocet  applies :  it  is 
considered  to  be  a  mere  false  description 
if  there  is  an  error  in  the  quantity,  and  the 
land  within  the  boundaries  passed  by  the 
conveyance  or  the  lease,  whether  it  be  less 
or  more  than  the  quantity  specified.”— 

6  T.  L.  J.,  22, 
Ref.— 38  T.  L.  R.,  39 

<  =  12  T.  L.  J,,  72). 

•  88  T.  L.  R.,  17 

(  =  12  T.  L.  J.,  278). 

88  T.  L.R.,  291 

(  =  13  T.  h,  J.,  79). 

14  T.  L.  203. 

15  T.  L.  J.,  371. 

15  T.  L.  J.,  431. 

19  T.L.  649, 

19  T.  L.  803. 
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25.  The  question  as  to  the  amount  c 
security  to  be  given  by  the  defendant  as  th 
condition  of  stay  of  exec  at  bn  of  a  decre 
against  him  is  a  question  relating  to  exe 

tion  288,  Clause  (b).  Therefore,  an  orde 
determining  that  question  is  appealable.— 


i.,  56 


(8)  An  application  by 
the  property  purchased  by 


(4)  Under  Art.  153  of  the  Limitation  Re* 
gulation  the  application  was  within  time, 
having  been  made  within  six  years  of  the 
date  of  the  application  for  obtaining  the 
sale  certificate.—  36  T,  L.  R.,  22, 


Fol.-38  T.  L.R.,  236 

(  =  12T.  L.J.,  70). 
Not  appl.— 42  T.  L.  R.f  27 


.L.J.,  4: 


43  T.  L.  R.,  429 
(  =  19  T.L.  J.,  491). 

27.  In  execution  of  a  hypothecation  < 
oree  obtained  by  the  former  represented 
of  a  Village  Samndayam,  the  plaint  property  Jt“ 
was  purchased  by - AiA - ** 0  n  ’ Arm 


sale-oertifioate.  On  26-1-1089,  i,  t„  within 
6  years  of  the  application  for  sale  certifi¬ 
cate,  the  present  representative  of  the  Sa¬ 
madayam  sued  to  obtain  possession  of  the 
property.  The  primary  Court  treated  the 
plaint  in  the  suit  as  an  execution  applica¬ 
tion  and  held  that  the  application  was  with¬ 
in  time.  The  lower  Appellate  Court,  how¬ 
ever,  held  that  the  application  was  barred 
by  limitation. 

Meld  (on  special  appeal).— (1)  The  plain¬ 
tiff’s  application  was  a  matter  relating  to 
exeontbn  of  the  decree  obtained  by  the 
Samudayam  to  be  dealt  with  under  Section 
338  0.  P.  C. 

(2)  An  application  for  issue  of  sale  certi¬ 
ficate  is  a  step  in  aid  of  exeontbn. 


(  =  16T.  L.  J.,330). 

28.  The  appellant  obtained  against  his 
Kanom  tenant  a  decree  for  arrears  of  Micha- 

chased  the  Kanom  holding  at  court  sale. 
When  he  attempted  to  obtain  delivery 
through  Court,  he  was  resisted  by  the  res¬ 
pondent  who  had,  in  execution  of  a  hypothe- 
oatbn  deoeee  obtained  by  him  against  the 
idgment-debtor  some  time  before  themse¬ 
lf  the  Kanom  suit,  purchased  the 
holding  during  the  pendency  of  the 
suit  and  obtained  possession  through 

appellant  moved  for  the  removal  of 


L  of  a  still  earlier  date,  cannot  be  tre 
3  the  representative  of  the  judgme 
or  within  the  meaning  of  Seotion  2 


mi 


See.  40] 


THE  CIVIL  PROCEDURE  CODE 


[Part 


Any  person  who  is  anxious  or  oaresto  bid 
at  a  Court-sale  generally  makes  himself 
acquainted  with  the  particulars)  value  and 
nature  of  the  property  before  he  does  so 


tion  of  any  amount  that  is  levied  from  him 

Execution  continues  even  after  an  auc- 
tion  sale.—  14  T.  L.  d.,  203 . 


statements  in  the  proclamation  schedules. 

Per  Chief  Justice.— A  mistake  as  to  prioe 
in  the  proclamation  of  sale  of  the  value  of 
the  properties  brought  to  sale,  is  an  irregu¬ 
larity  and  may  amount  to  material  irregula¬ 
rity  in  many  oases  ;  but  it  does  not  necessa¬ 
rily  follow  that  an  auotion  sale,  had  In  pur¬ 
suance  of  that  proclamation,  is  vitiated  by 
fraud. 


To  amount  to  fraud,  there  must  be  evi 
dance  to  show  that  the  understatement  0: 
value  prevented  or  soared  away  lntcndini 
bidders.  13  T.  L.  J.,  462 


34.  Objection  to  attachment  by  the  per¬ 
son  impleaded  in  the  plaoe  of  the  deceased 
Karanavan,  judgment-debtor,  on  the  gronnd 
that  the  decree  was  not  binding  on  the  Tar- 
wad  must  be  treated  as  a  petition  falling 
within  the  scope  of  Section  288.— 

14  T.  L.  J.,  68. 


35.  The  question  of  restoration  of  excess 
property  delivered  in  execution  is  a  question 
relating  to  execution  and  an  application  for 
relief  shonld  be  made  only  to  the  execution 

But  a  subsequent  plaint  filed  may  on  proper 


18  T.  L.  3.,  485. 
18  T.  L.  J.,  1088. 


37.  Where  the  Court  is  misled  into  re¬ 
cording  a  satisfaction  of  a  decree  by  the 
fraud  of  the  judgment-debtor,  an  applica¬ 
tion  for  execution  of  the  dcoree  on  the 
ground  that  the  oerbificate  of  satisfaction  is 
fraudulent,  is  one  that  falls  within  Seotion 
288.  Ibis  always  oompetenb  toaOourtto 
vaoate  any  judgment  or  order  if  it  be  proved 
that  such  judgment  or  order  was  obtained 
by  manifest  fraud.—  14  T.  L.  J«,  218, 

38.  Where  a  deoree-holder  purchases 

judgment-debtor  and  others  which,  at  the 
time  of  the  purohase,  has  already  been  as¬ 
certained,  such  auotion-purohaser  has  no 
right  to  institute  a  separate  suit  for  posses¬ 
sion  of  the  property  purohase!  by  him  in 
execution  but  is  bound  to  seek  his  remedy 
under  Seotion 238,—  14  T.  L.  J.,  866. 

39.  To  bring  an  order  under  Section  288, 
two  conditions  are  necessary.  First,  the 
order  should  relate  to  a  question  between 
the  parties  to  the  decree,  and  secondly,  the 
order  should  be  one  relating  to  the  execu¬ 
tion,  discharge  or  satisfaction  of  the  decree. 


holder  has  realised  in  execution  anything 
more  than  the  amount  that  is  actually  due 
to  him,  is  clearly  one  relating  to  the  execu¬ 
tion,  discharge  or  satisfaobion  of  the  deoree. 

A  deoree-holder  who  has  by  mistake  real- 
ised  less  than  what  was  due  to  him,  by  an 
execution  sale,  is  not  precluded  from  exe¬ 
cuting  his  decree  for  the  balance.  If  the 
decree-holder  is  not  so  precluded,  there  is 


wnen  a  person,  non  compos  menhs,  is  not 
properly  represented  In  a  suit,  he  cannot  be 
regarded  as  a  party  to  the  decree  under 
Seotion  238.  When  the  existence  of  a  valid 
deoree  is  disputed  iu  execution  under  Seo¬ 
tion  220  [=Oe.  XXI,  r,  6],  the  question 
thereby  raised  does  not  come  within  the 
purview  of  Section  238.— 14  T.  L.  J.,  402. 

[See  Note  under  Or.  XXI,  r.6] 

40.  The  question  whether  a  deoree  has 
been  adjusted  and  thus  rendered  inoapable 


m 
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0 1  execution  is  one  which  the  Court  execut¬ 
ing  the  decree  is  bound  to  determine  in 
execution  tinder  the  terms  oi  Section  238.— 
16  T.  L.  d„  375. 

41.  An  execution  Court  cannot  oonsider 
the  question  of  the  validity  [of  the  decree. 
The  deorae  is  final  as  between  the  parties 

until  it  is  set  aside  in  one  of  the  various 

ways  known  to  law. 

The  Court  has  jurisdiction  to  record  a 
compromise  when  it  is  satisfied  as  to  the 
existence  of  the  compromise,  and  the  de- 
oree,  though  etroneouB.will  bind  the  parties 
until  vacated. —  42  T.  L.  R.,  353. 

42.  The  execution  Court  has  jurisdic¬ 
tion  to  determine  the  damages  on  account 
of  waste  committed  between  the  date  of 
decree  and  the  date  of  delivery  of  the  pro¬ 
perty,  as  the  assessment  of  such  damages 
would  be  a  matter  relating  to  the  discharge 
or  satisfaction  of  the  decree  within  the 
meaning  of  Section  40. 

The  mere  fact  that  an  entry  of.full  satis¬ 
faction  has  been  made  in  execution  pro¬ 
ceedings  oonld  not  per  se  constitute  the 
Courts  /undue  officio  t  as  the  Courts  have  a 
right  to  deal  with  applications,  if  otherwise 
maintainable.  Suoh  a  right  oonld  not  be 
saiato  be  non-existent,  merely  because,  as 
the  records  stand,  nothing  , remains  to  be 
done  in  executlon.-44  T.  L.  R.,  424 

(=18  t.  l,  j.,  mo). 

43.  An  investigation  into  the  extent  of 
a  debt  whioh  is  due  to  the  judgment-debtor 
and  attached  by  the  decree- holder  in  execu¬ 
tion  of  his  decree  and  with  respect  to  which 
there  is  a  dispute  between  the  decree-holder 
and  the  debtor  will  not  fail  within  the  pur¬ 
view  of  Section  40.  If  the  extent  of  the 
debt  is.  not  disputed  and  the  same  is  produced 
in  Court,  the  same  may  be  allowed  to  be 
paid  to  the  decree-holder  in  execution.  In 

either  to  get  himself  appointed  as  receiver 
for  the  collection  of  the  debt  in  execution  or 
purchase  the  right  under  the  debt  in  Court 
auotion  and  file  a  suit  for  the  enforcement 
of  the  debt. 


Section  275  [  =*  Or.  XXT,  r.  56  ]  does  nob 
apply  to  attachment  of  debts— 

19  T.  L.  J-,  SIS. 

44.  1.  Questions  relating  to  delivery  of 
possession  between  decree-holder — auotion- 
purchaser  and  judgment-debtor  or  his  re¬ 
presentatives  fall  within  Seotion  28S.  From 
an  analysis  of  the  precedents,  the  law  as 

settled  by  the  decisions  of  the  High  Court 

(!)  The  proceedings  in  execution  could 
not  be  taken  to  be  completed  till  delivery 
of  possession  of  the  property  cold  in  execu¬ 
tion  is  efieotivelymade. 

(2)  The  decree-holder  Is  not  divested  of 
Mb  character  as  suoh  by  reason  of  his  be¬ 
coming  the  auotion-purehaser  himself. 

(8)  AU  questions  between  him  and  the 
judgment-debtor  or  his  representative  re- 
lating  to  the  execution  of  the  decree,  even 
after  the  date  of  the  auction  purchase  by 
the  decree-holder  will  fall  within  the  pur¬ 
view  of  Seotion  238. 

(4)  Questions  relating  to  the  delivery  of 
possession  between  the  decree-holder— auo- 
tion-purchaser  and  the  judgment-debtor  or 
his  representative  will  also  fall  under  the 
above  Seotion.  But  if  suoh  questions  arise 
between  third  parties  and  decree-holder— 
auotion-purohaser,  Seotion  288  will  not 

apply. 

(5)  Section  324  [=  Or.  XXI,  rr.  94,  98  and 
100]  is  controlled  by  Seotion  288,  and 
should  not  be  taken  as  depriving  the  patties 
of  a  right  of  appeal  otherwise  available. 

2.  Even  after  dismissal  of  a  prior  appli¬ 
cation  under  Seotion  817  [=Or.  XXI,  r.  94] 
on  the  ground  of  his  not  having  come  with¬ 
in  80  days  as  prescribed  therein,  it  is  open 
to  the  applicant  to  put  in  a  fresh  application 
for  delivery  of  possession  under  Seotion  315 
[=  Or  XXI,  r.  92]  ignoring  the  prior  pro¬ 
ceedings.—  19  T.  L.  J.,  649* 
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and  the  remedy  of  the  party  aggrieved 
thereby,  is  a  suit  for  refund  of  the  money 
wrongiy  paid  under  Section  292,  Civil  Pro¬ 
cedure  Code  [new  Section  5'J].— 


5.  The  question  having  been  referred  to 
a  Full  Bench  whether  a  regular  rait  could 
be  instituted  by  a  bona  fide  purchaser  for 
value,  for  the  cancellation  of  a  sale  of  pro* 
party  held  under  a  decree  whioh  had  been 
satisfied  out  of  Court  but  the  adjustment  of 
whioh  had  not  been  certified  to  the  execut¬ 
ing  Court  under  Section  2  55,  0.  P.C.  [-Or. 
XXI,  r.  2]: 

HflZd  (Govinda  Ptilai,  J.,  dissenting).— 
A  suit  does  not  lie  to  set  aside  a  Court-sale 
held  under  a  deoree  adjusted  out  of  Court, 
and  not  certified  to  the  Court  (F.  B.).— 

13  T»  L.  R.,  10. 

Ref.— 26  T.  L.  R„  83 

{  =*  1  T.  L.  3„  284). 


party.  The  Court,  in  spite  of  the  deposit, 
sold  the  very  property  along  with  others 
for  the  realisation  of  the  remaining  portion 
of  the  debt.  In  the  appeal  preferred  by 
the  depositor  to  cancel  the  sale  as  illegal,  It 
was  oonteuded  by  the  purchase?  that  the 
debt  alluded  to  in  Seotion  288  meant  the 

of  it,  that  the  purchaser  not  being  a  repre¬ 
sentative  of  any  of  the  parties  to  the  suit. 
Section  288  would  not  apply  and  therefore, 

Meld.- The  said  deposit  came  within  the 
meaning  of  “debt”  under  Section  288  [—Or. 
XXI,  r.  67]  and  therefore,  the  sale  was 
illegal. 

suit  in  which  the  deoree  under  execution 
was  passed  was  a  representative  In-  interest 
of  the  judgment-debtor  and  as  suoh,  he 
was  a  patty  to  execution  under  section  288 
and,  therefore,  the  appeal  was  maintaln- 


6.  Where  the  question  of  the  validity  of 
an  attachment  is  one  between  the  parties  to 
the  execution  and  relating  to  execution,  it 
should  be  determined  under  Section  238, 
Clause  (b),  and  not  by  a  separate  suit.—  ^ 

Appr,-U  T,  L.  R„  173. 

7.  The  purchaser  of  a  property  (sold  by 
the  appellants  in  satisfaction  of  a  deoree- 
debtdue  by  their  father)  against  whom 
fraud  was  alleged  was  not  and  could  not  be 
made  a  party  to  the  execution  proceedings, 
and  the  question  of  fraud  or  fraudulent  prs- 

plaintifi  should  agitate  in  a  regular  suit.— 
14T.L,  R.,  198. 

8.  Objections  under  Seotion  238  oould 
.only  be  raised  in  execution  by  the  parties  to 
the  deoree  on  their  assigns.— 

15  T.  U  R.,  107, 

0.  A'deoree  granted  reliefs  separately 


Fol.— 20  T.  L.R.,  151. 

26  T-  L.  R.,  246. 

Ref.— 2  S.  185. 

lO.  Plaintiffs  1  to  6,  members  of  a  Ma- 
rumakkafchayam  Tarwad  sued  for  establish¬ 
ing  the  non-liability  of  the  Tarwad  property 
for  attachment  and  sale  in  satisfaction  of  a 
deoree-debt  due  by  their  deceased  relative. 
The  first  plaintiff  was  alone  made  the  legal 
representative  of  the  deoeased  in  the  exe¬ 
cution  proceedings  and  he  did  not  then 
raise  his  objection  to  the  attachment.  The 
District  Judge,  on  the  authority  of  the  de¬ 
cision  iu  14  T.  L.  R.,  173,  dismissed  the 
suit  on  the  ground  that  the  question  of  Tar¬ 
wad  liability  should  be  determined  in  exe¬ 
cution  of  the  deoree  under  Seotion  238  and 
not  by  a  separate 

Meld. — PUintips  **^-8  who  had  not  been 
impleaded  by  the  deoree-holder  as  legal  re¬ 
presentatives  of  the  deceased  in  the  execu¬ 
tion  proceedings  were  not  debarred,  from 


Sfec.  46  ] 
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The  irregularity  involved  in 
the  objeotion  to  the  execution 
against  oertain  property  in  the 
application  nnder  Section  238  w 
to  the  validity  of  the  deoree  act 


volved  in  the  objections.—  17  1 
Ref. -9  T.  L.J.,19 


presenting 


Overruled.—  40  T.  L,  B.,  151. 

11,  Junior  members  of  a  Marumakka- 

bonnd  by  a  deoree  obtained  against  a  Kara- 
navan  and  manager  of  the  Tarwad  and  they 
should  be  treated  as  parties  to  the  decree- 

put  forward  by  them  being  a  matter  for  en¬ 
quiry  under  Section  238. 

Where  a  decree  has  been  obtained  by 
fraud  practised  upon  the  opposite  party  by 
whioh  he  was  prevented  from  plaoing  his 
case  before  the  tribunal  whioh  was  called 
upon  to  adjudicate  upon  it  in  the  way  most 
to  his  advantage,  then  the  decree  may  be 
set  aside ;  but  a  simple  allegation  that  a 
decree  is  wrong  or  that  the  suit  or  defence 
was  not  conducted  with  due  care  or  dili- 
genoe  or  that  the  evidence  adduced  was 
conflicting  and  unsatisfactory  or  that  there 

dered,  would  have  tamed  the  scale  to  one’s 


Ex.—  19T.L.R.,  208. 

Ref.—  24T.L.R.,  169. 

40  T.  L.  R.,  161. 
\Dist.  —  2  S.D.,  141. 

ffal.—  2  TVL.  J.,  476, 

NoW.-.'6/tIi.  J„  650. 


but  pending  that  suit,  D,  in  anticipation  of 
soooess  hypothecated  his  moiety  to  E,  who 
eventually  got  a  decree  on  the  hypotheca¬ 
tion  deed)  attached  D’s  right  on  the  15th 
Meenom  1071  and  himself  pnrohased  the 
equity  of  redemption.  In  the  meantime, 

X,  another  member  of  D’s  branoh,  sued  E 
for  the  cancellation  of  his  deoree,  5  days 
after  the  said  attachment  and  on  the  21st 
Edavom  1071  moved  the  execution  Court  to 
stay  the  sale  proceedings  taken  out  by  E 
and  also  the  District  Court  to  issue  an  in¬ 
junction  under  Section  471,  [~Or.  XXXVII, 
r.  1]  0.  P.  C,  Bat  these  petitions  were  reject¬ 
ed  and  the  sale  to  E  was  confirmed  on  the 
22nd  Idem,  X,  however,  got  a  deoroe  in  his 
favour,  declaring  that  the  decree  obtained 
by  E  and  the  hypothecation  deed  upon  whioh 
it  was  based  wore  null  and  void ;  but  in  spite 
of  this,  E  got  delivery  of  the  property  and 
certificate  of  sale  on  the  17th  Kanni  1072.  X 
then  sold  to  Y  the  right  to  redeem  the  pro¬ 
perty  from  A,  the  son  of  tho  deceased  Ezha- 
va,  while  E,  on  the  other  hand,  purchased 
A’s  share  of  the  mortgage  lien.  The  suit  waB 
by  Y  for  redemption  from  E.  The  lower 
Court  dismissed  the  suit  and  the  District 
Judge  was  of  opinion  that  X,  the  vendor  of 

Y,  should  have  moved  the  execution  Court 
whioh  executed  the  deoree  obtained  by  E, 
to  set  aside  the  sale  under  Seotion  238. 

Eeld.— The  Judge  was  wrong,  as  neither 

Y  nor  his  vendor  was  a  party  to  the  said 
decree  and,  therefore,  the  only  remedy  of 

Y  was  a  regular  suit  and'  not  to  re-open  the 
question  under  Seotion  238, 

E’s  sale  right  could  not  stand,  since  the 
foundation  of  it,  viz.,  the  deoree  obtained 
against  D,  the  heir  of  the  original  mortga¬ 
gor's  set  aside,  suohsale  having  been  sub¬ 
ject  to  the  ultimate  result  of  the  suit  Instl- 


12.  The  mortgage  interest  acquired  by 
a  deceased  Eahava  was  divided  between 
his  son  and  nephew  A  and  Q,  respectively, 
by  a  Buit  of  1063.  D,  one  of  tJ^e  heirs  of  the 
original  mortgagor  obtained  on  ,his  death,  a 
decree  in  1067,  for  the  partition^  the  said 
mortgage  and  other  properties  of  the  family; 


rated  by  X  another  member  of  D’s  branoh : 

Art.  8  of  the  Limitation  Regulation  (old) 
as  amended  by  Section  15  of  Regulation  V 
of  1068  excludes  from  its  operation  a  suit, 
like  this,  brought  as  ib  was  to  set  aside  a 
sale  on  the  ground  that  the  judgment-debt¬ 
or  had  no  saleable  interest  in  the  property. 


ReCUIATION  Till  OB'  1100. 
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The  doctrine  of  lia  pe>tdena  did  apply  to 
the  purchase  by  E  who  must  be  taken  to 
have  purchased  pendente  Hie  within  the 
meaning  of  Section  52  of  the  Transfer  of 
Property  Act.—  18  T.  L.  R.,  56. 

18.  In  execution  of  a  deoree  the  heirs  of 
a  judgment-debtor  can  raise  any  pleas 
against  the  deoree.  as  if  a  separate  suit  had 
been  instituted  (F.  B.)  —  18  T.  L.  R.,  119. 

FoL-7T.Ii.  450. 

14.  The  representatives  of  a  deceased 
judgment-debtor  who  was  the  Earanavan  of 
a  Malabar  Tarwad  could,  in  execution  of  a 
hypothecation  deoree,  be  allowed  to  resist 
the  sale  of  the  hypothecs  on  the  ground  that 
the  debt  for  whioh  the  decree  was  passed 
was  not  binding  on  the  Tarwad  (F.  B.). 

Per  Ramacluzndra  Roto.  <7.— There  is 
nothing  opposed  to  sound  prlnoipU  in  allow¬ 
ing  a  question  of  this  sort  to  he  settled  in 
execution.  To  compel  the  jadgment-debt- 
or’s  representative  to  raise  his  objeofcion  in 
execution  proceedings  themselves,  to  the 
validity  of  the  decree-debt  in  oases  of  money 
decrees  pure  and  simple,  and  to  require 
him  to  go  to  a  separate  suit  for  relief  if  the 
deoree  oharges  the  money  on  any  property, 
appear  to  be  opposed  to  principle. 

Per  SadaUva  Iyer,  0 .  /.—(I)  In  the  mat¬ 
ter  of  procedure,  it  is  better  to  follow  the 
precedents  of  this  Court  in  preference 


(2)  Section  218  C.  P.  C.,  Clause  (6), 
seems  to  have  been  purposely  worded  in  the 

order  to  allow  parties  as  much  as  possible 
to  have  all  their  disputes  settled  in  execu¬ 
tion  provided  they  oould  be  said  to  relate 
to  the  execution  of  the  deoree  (F.B.),— 

24  T.  L.  R„  169 , 
Kef.— 30  T.L.B.,  224 

(«5  T.  Xi.  J.,  134). 

13  T,  L.  J.(  349. 

Fol,-19  T.  L.  J.,  822. 

1 5.  A  party  to  the  suit  who  has  been  ex¬ 
onerated  from  liabiltt/  under  the  deor  ee 


meaning  of  Section  23S,  C.  P.  C. 

A  suit  by  the  exonerated  defendant  to 
perties  is  maintainable.—  2  S.  D„  Hi. 

16.  The  decree-holder -auction-purchaser 
applied  to  be  put  in  possession  of  the  house 
purchased  by  him  in  execution  of  a  decree. 
The  judgment-debtor  objected  on  the 

as  the  house  had  already  been  removed  by 
the  purchaser.  The  Munsifi  dismissed  the 
petition.  The  judgment-debtor  applied  for 
a  review  of  the  order.  The  Munsifi  dis¬ 
missed  the  petition  stating  that  the  order 
was  not  appealable. 

Held. — Questions  between  parties  or  their 
representatives  to  a  deoree  fell  within  the 
provisions  of  Seotion  238,  and  an  appeal  lay 
against  an  order  passed  under  that  Seotion. 

17.  The  2nd  defendant  obtained  a  de- 
ocee  against  1st  defendant  and,  after  re¬ 
ceiving  satisfaction  out  of  Court,  fraudu¬ 
lently  transferred  it  to  the  3rd  defendant 
who  in  execution  against  1st  defendant, 
purchased  the  plaint  property  which  the 
1st  defendant  had  sold  to  the  plaintiff  be¬ 
fore  the  Court  sale.  The  suit  was  for  pos¬ 
session  under  the  private  sale  and  cancella¬ 
tion  of  the  Court  sale.  The  question  arose 
as  to  the  admissibility  as  an  admission,  un¬ 
der  Seotion  18  of  the  Indian  Evidence  Aot, 
of  a  statement  made  by  the  2nd  defendant 
that  the  decree  had  been  satished,  the 
statement  having  been  made  after  the  2nd 
defendant  parted  with  his  interest  in  the 
deoree  to  the  3rd  defendant. 

JELeld.— The  statement,  though,  not  ad¬ 
missible  as  an  admission  under  Section  18 
of  the  Evidence  Act,  was  admissible  as  a 
prior  statement  under  Seotion  157  to  corro¬ 
borate  the  testimony  of  the  2nd  defendant 
given  ae'a  witness  in  the  case, 


Sec.  46 1  The  omi  Procedure  code  t  M 


Tho  contention  that  the  plaintiff  as  pur¬ 
chaser  of  the  property  from  the  1st  defend¬ 
ant  is  a  legal  renreeentative  of  the  deoree- 
debtor  and  oonld  come  in  only  under  Seo- 
tion  23S  and  not  by  a  separate  suit  was  not 
maintainable,  as  the  whole  execution  pro¬ 
ceedings  were  vitiated  by  fraud  and  there 
was  no  valid  attaohment—  3  S .  D 9. 

1 8 .  The  question  was  whether  a  succeed¬ 
ing  Karanavan  brought  in  as  a  legal  repro¬ 
of  the  validity  of  the  decree  as  against  the 
Tarwad  enquired  into  under  Section  238, 
when  he  found  that  the  Tarwad  properties 
had  been  ordered  to  be  attached. 

Bold.- The  legal  representative  oonld 

Seotion  238.  The  Tarwad  must  have  ono 
opportunity  to  oontest  the  validity  of  the 
decree  against  the  Tarwad  and  that  oppor¬ 
tunity  could  be  availed  of  either  by  a  peti¬ 
tion  under  Section  238  when  the  Tarwad 
property  was  in  danger  by  an  order  in  exe¬ 
cution  or  by  a  separate  suit.  The  fact  that 
by  adverse  possession  of  a  limited  interest 
for  12  years,  the  deoree-holder’s  right  as 
mortgagee  had  become  absolute  against  the 
Tarwad  or  tbs  faot  that  the  Tarwad  mem¬ 
bers  were  unable  (owing  to  tbs  lapse  of  12 
years  from  tbs  registration  of  ibe  deed)  to 
oome  in  as  plaintiffs  to  Bet  aside  that  deed 
oonld  not  prevent  them  from  contending 
that  so  far  as  the  remedy  against  other 
properties  of  the  Tarwad  was  concerned, 
the  debt  was  not  a  debt  binding  on  the  Tar¬ 
wad,  and  that  question  should  be  gone  into 
on  their  application  properly  Sled  under 
Seotion  238.—  4  S.  (?.,  258. 

19.  Questions  relating  to  execution  be¬ 
tween  one  of  the  parties  bo  the  deoree  and 
his  own  representative  oome  within  the 
meaning  of  Seotion  238,  0.  P.  0.,  and  have 
to  be  determined  by  the  Court  execrating 
the  deoree.  Questions,  though  primarily 
between  the  judgment-debtor  and  the  auo.- 
tlon  purchaser  are  nevertheless  questions 
between  the  judgment-debtor  and  the  de- 
oree-holdet,  as  the  latter  is  liable  to  re¬ 
fund  the  purobase  money  if  the  sale  is  set 


aside,  and  is  thus  indi  rectly  interested  in 
upholding  the  sale . 

All  applications  under  Section  308  [=  Or. 
XXE,  r.  87]  are  also  applications  under 
Seotion  288  ;  and  similarly  all  applications 
in  execution  where  fraud  is  allcgod  oome 

A  oourt-saie  impeaohed  on  the  ground  oi 
fraud  cannot  bo  set  aside  in  the  absenoe  of 
proof  that  the  anction.pnrohaser  was  a  party 
to  the  fraud  either  primarily  or  as  having 
purchased  with  notice  of  deoree-holder’s 
fraud.-  IT.  L.J.,86. 

Fol.— 10  T.  L.  J.,  292. 

Ref.— 40  T.  L.  R.,  151. 

1ST.  L.  J„  952. 

20.  B  brought  a  suit  against  V  for  re¬ 
demption  of  a  mortgage.  On  the  death  of 
the  latter  pending  suit,  B  brought  on  re- 
oord  N  as  legal  representative  in  the  place 
of  the  aeoeased.  As  a  matter  ol  fact,  K  was 
the  proper  person  who  should  have  been 
impleaded.  B  obtained  decree  for  redemp¬ 
tion  and  took  ont  execution  proceedings. 
In  a  suit  to  set  aside  the  decree  and  exe- 
oution  proceedings  taken  thereunder  : 

Held.— The  deoree  and  execution  pro¬ 
ceedings  were  binding  on  K  as  there  was  no 
evidence  of  fraud  or  collusion  and  as  the 
wrong  legal  represenbative-was  made  a  party 
to  the  suit  honestly,  in  ignoranoe  of  K's 
rights.-  28T,  L.  R „U1 

(=1  T.  L.  J.,  2H). 

21.  Disputes  between  joint  deoree-hold- 

ers  inter  ee  do  not  fall  within  the  pnrview 
of  Seotion  288,  and  orders  passed  with  re¬ 
ference  to  the  rival  claims  of  eaoh  to  exe¬ 
cute  the  deoree  without  the  junction  of  the 
other  are,  therefore,  not  appealable ,  The 
aggrieved  party  has  to  seek  his  remedy  by 
a  separate  suit.—  2T.U..J. 

22.  A  deoree  for  redemption  of  a  mort¬ 
gage  was  obtained  against  a  Tarwad,  the  de 
facto  manager  alonB  being  a  party  to  the 
deoree.  The  de  ■jure  Karanavan,  who  was 
no  party  to  the. tlecree,  resisted  the  execu¬ 
tion  on  the  ground,  inter  alia,  that  the 


m 


II]  REGULATION  VIII  O*  1100.  [Sec.  40 


deoree  obtained  without  making  the  de  fare 
Xaranavan  a  party  to  the  suit  was  a  nullity 
as  against  the  Tarwad. 


24.  A,  the  Karanavatti  of  a  Malabar 
Brahmin  Tarwad  assigned  in  favour  of  B  a 
decree  for  future  mesne  profits  obtained  by 
her  against  a  stranger.  C  and  others,  junior 


Sec,  40] 


The  Civil  Procedtjbe  code 


[Part 


of  a  common  Tarwad  property  and,  in  exe- 
cntion  of  it,  V  obtained  possession  through 
Court.  K  haying  died  before  the  execution 
of  the  decree,  her  son  M  applied  to  be  im¬ 
pleaded  as  her  representative,  but  the  ap¬ 
plication  was  dismissed  on  the  ground  that 

who  had  become  the  Karanayan  of  the  Tar¬ 
wad,  sued  the  defendant  (the  suooessor  in 
title  of  V)  for  recovery  of  the  properties, 
on  behalf  of  the  Tarwad,  on  payment  of  the 
mortgage  amount.  It  was  contended  for 
the  defenoe  that  the  suit  was  barred  by 
Seotion  238,  C.  P.  0.,  and  that  the  order 
dismissing  the  application  for  impleading 
the  representative  operated  as  res  judicata. 


Beld.— The  suit  was  maintainable.  Such 
a  suit  may  be  viewed  either  as  one  by  the 
Karanavan  of  a  Maromakkathayam  Tar¬ 
wad  to  recover  certain  items  of  property,  on 
behalf  of  the  Tarwad  from  a  junior  mem¬ 
ber, who  obtained  possession  of  them  in  exe¬ 
cution  of  a  decree  obtained  by  him  against 
an  alienee  of  the  'iarwad,  .or  as  one  by 
the  representative  of  oneof  the  joint  deoree- 


i,  for  a  share  in  the  pxooeedg  of  a 
realised  by  a  rival  decree-holder. 


The  suit  was  not  barred  by  Seotion  238 
Clause  (6),  0,  P.  0.,  which  applied  only  to 
questions  arising  between  decree-holders 
and  judgment-debtors  and  not  between  de¬ 
cree-holders  inter  $e  or  judgment-debtors 


An  order  passed  in  execution  of  a  decree 
rejecting  a  petition  praying  for  impleading 
the  legal  representative  of  the  deoree-hold- 

judicata  In  a  subsequent  sulfc.- 


against  A,  the  fabher  in  an  undivided  Hindu 
family  governed  by  the  Mithakshara  Law, 
the  judgment-debtor's  ancestral  properties 
•were  attached  and  his  sons,  who  wore  im¬ 
pleaded  as  his  legal  repnesentatives  after 
his  death,  objected  to  the  attachment  on 


the  ground  that  the  property  attaobed  was 
their  ancestral  property  which  had  oome  to 
them  by  survivorship,  that  they  had  not 
taken  it  as  his  heir  and  that  the  only  reme¬ 
dy  of  the  creditor  was  to  enforoe  his  debt 
by  a  fresh  suit- 

HeZd.— The  question  raised  was  a  question 
between  the  decree-holder  and  the  represen¬ 
tatives  of  the  deoree-debtor,  and  as  such 
fell  within  the  purview  of  Seotion  288,  0. 
P.  C.—  7  T.  L>«J.,  450. 

27.  The  junior  members  of  a  Tarwad 
have  no  locus  standi  to  claim  the  benefit  of 
the  provisions  of  Seotion  288,  unless  they 
are  impleaded  in  execution  as  representa¬ 
tives  of  the  deceased  judgment-debtor. 

As  no  property  had  been  attaohed  in  exe¬ 
cution  of  the  deoree,  the  application  for  set¬ 
ting  aside  the  execution  proceedings  oould 
not  be  treated  as  one  made  under  Seotion 
275  [=0r.  XXI,  r.  56].—  9  T.  L.  d.,  56. 

Fol.-- 45  T.L.  R.,3 

(«19T.  L.J.,  120). 

28.  The  appellant  was  the  holder  of  a 
simple  money  deoree,  and  the  respondent 
was  the  assignee  of  a  hypothecation  deoree 
charged  on  the  plaint  property.  Both  de¬ 
crees  were  against  the  same  defendant,  The 
appellant  who  had  obtained  an  attachment 
before  judgment  on  the  plaint  property 
resisted  the  respondent  when  the  latter  ap¬ 
plied  for  execution  of  his  decree  against 
the  property. 

The  lower  Court  held  that  the  appellant 
had  no  locus  standi  to  resist  execution  of 
the  deoree.  Against  this  order,  the  appeal 
was  preferred.  A  preliminary  objection 
was  raised  by  the  respondent  that  no  ap¬ 
peal  lay  against  the  order  as  Seotion  286 
did  not  apply. 

fleZd.—The  preliminary  objection  should 
prevail.  By  reason  of  the  attachment 
before  judgment  of  the  property,  the  ap¬ 
pellant  oould  not  be  regarded  as  having 
become  the  representative  of  the  judgment- 

tion  of  the  deoree,  and  if  he  oould  not  be 
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32.  A  person  who  stands  surety  lor  the 
amount  that  may  be  eventually  decreed 
against  the  defendant  is  a  representative  of 
the  judgment-debtor  within  the  meaning  of 
Section  40.  All  questions  between  such  a 
person  and  the  decree-holder  relating  to 

the  deoree  have  to  be  dealt  with  under  the 
above  provision.  No  separate  suit  will  lie 
for  a  declaration  that  the  bond  was  void 
for  fraud,  undue  influence  or  other  vitiat¬ 
ing  grounds.—  17  T.  L.  J.,  95. 

33.  In  execution  of  a  hypothecation  de¬ 
oree,  a  property  belonging  to  the  judgment- 
debtor  was  proclaimed  for  sale.  The  judg¬ 
ment-debtor  then  sold  the  property  to  the 
present  appellant  directinghim  to  discharge 
the  debt  due  to  the  decree-holder.  The  ap¬ 
pellant  deposited  in  Court  Rs.  1,000  towards 
discharge  of  the  decree-debt  and  got  some 
time  to  deposit  the  balance.  The  balanoe 
amount  not  having  been  paid  within  the  time 
allowed,  the  property  was  brought  to  sale 
and  purchased  by  the  decree-holder  for  Rs. 
8,220.  The  decree-holder  hitd  already 
drawn  Rs.  1,000  deposited  by  the  appellant, 
and  the  balanoe  dne  under  the  deoree  was 
Rs.  8,000  and  odd.  After  deducting  this, 
the  decree-holder  deposited  in  Court  Rs. 
6.00U  and  odd.  Thereupon,  the  respondents 

ment-debtor,  applied  for  rateable  distribu¬ 
tion.  The  appellant  objected.  The  Court 
below  overruled  the  objection  and  deoreed 
rateable  distribution. 

Held.— The  appellant  had  no  loous  standi 
to  file  the  appeal.  .  Granting  lor  the  purpose 
of  argument  that  he  was  representative  of 
judgment-debtor,  that  di^.jjob  advanoe 
age  in  any  way.  The  *  ^ee-holder 
no  party  to  the  appeal.  \  respon- 
s  were  also  representatives  of-  ^e  judg- 
fe-aehtor.  Thus,  the  appeal  was  by  one 
representative  of  the  judgment-debtor 
against  other  representatives.  Section  238 
did  not  cover  snoh  a  case.  It  applied  only 
to  questions  between  judgment-debtors  or 
their  representatives  on  the  one  side  against 


deoree-holders  or  their  representatives  on 
the  other,  and  not  to  questions  between  re¬ 
presentatives  of'  deoree-holders  or  judg¬ 
ment-debtors  inter  se.  Again,  the  question 
in  the  case  did  not  relate  to  the  execution, 
discharge  or  satisfaction  of  the  deoree  as 
required  by  Section  238.—  17  T.  L.  d.,  298 . 

34.  A  junior  member  of  a  Tarwad  has 
no  loous  standi  to  intervene  in  execution 

tained  against  the  Tarwad  impleading  the 
Karanavan  alone  as  a  party  defendant.  His 

45  T.  L.  R.,  8 
(—19  T.  L.  J.,  120). 

35.  (1)  When  an  Anandaravan  is  brought 
in  execution  of  a  decree  against  the  Kara- 
navan  as  his  legal  representative,  the  ques¬ 
tion  of  the  Tarwad  liability  for  the  deoree- 
debt  should  be  determined  in  exeontlon  of 
the  deoree  and  not  by  a  separate  suit. 

(2)  (a)  Where  there  has  been  fraud  or  col¬ 
lusion  or  treachery  on  the  Karanavan’s  part, 
or  (6)  when  the  Court  was  oheated  into  be¬ 
lieving  that  the  case  was  fairly  fought  or 
that  the  Tarwad  wae  fairly  represented 
when  in  point  of  fact  it  was  not  so,  or  (0) 
where  the  Karanavan  had  not  defended 
properly  the  former  suit  beoanse  the 
plaint  debt  being  a  personal  debt  of  his, 
he  could  not  very  well  himself  defend  the 
suit  on  behalf  of  the  Tarwad  though  there 
was  no  fraud,  collusion  or  treaohery,  the 
Tarwad  ought  bo  be  given  an  opportunity  in 
a  fresh  suit  to  prove  that  the  debt  did  not 
exist  or  was  not  binding  on  it,  in  other 
words,  that  the  salt  was  not  barred  by  Sec- 
tion  9  [new  Seofcion  10]  or  Seotion  238. 

There  can  be  no  greater  negligence  or 
misoondnot  on  the  part  of  the  Karanavan 
than  not  to  appear  and  contest  a  suit  in 
whioh  he  has  very  valid  defences  to  make.— 
19  T.  L.R.,  322. 

36.  The  appeal  was  by  certain  junior 
members  of  a  Tarwad  who  intervened  in 
exeontion  and  objeoted  to  the  deoree  being 
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fee  prescribed  by  Clause  (1))  Schedule  X  of 
the  Court  Fees  Regulation,  VI  of  10B7.— 

SO  T,  L.  R.,  07. 

7.  A,  after  filing  an  appeal  in  the  High 
Court  against  a  decree  of  the  Distriot  Court, 
applied  to  the  High  Court  for  stay  of  exe¬ 
cution  of  the  decree  appealed  against  and 
obtained  an  order  directing  the  lower  Court 
to  ebay  execution  on  satisfactory  security 
being  furnished  by  him.  A  subsequently 
appHed  to  the  District  Court  for  the  stay  of 
the  execution  and  tendered  as  security 
oertain  immovable  properties.  The  Distriot 
Judge  refused  bo  aooept  the  security  and 
deolined  to  stay  execution  as  prayed  for.  A 
appealed  to  the  High  Court  against  this 
order. 

It  was  contended  for  the  decree-holder- 
respondent,  that  no  appeal  lay  against  the 
order  appealed  against  : 

Held.— (i)  As  the  question  between  the 
parties  was  whether  the  security  tendered 
by  the  judgment-  debtor  was  sufficient  so  as 
to  make  him  entitled  to  olaim  the  benefit  of 
the  order  of  the  High  Court  directing  the 
stay  of  the  execution  of  the  deoree,  the 
order  appealed  against  should  be  treated  as 
an  order  relating  to  the  stay  of  execution 
wibhin  the  meaning  of  Clause  (b)  of  Seotion 

(2)  The  question  between  the  parties  was 
not  a  merely  incidental  question  or  one  re¬ 
lating  -to  the  way  in  which  the  execution 
proceedings  are  to  be  conducted,— 
33T.L.R.,  06 

,  (=7  T.  L.  J.,  276), 

Kef.-1B  T.  L.J.,  527. 

8.  The  respondent  sought  to  bring  to  sale 
t  ha  Julian  t*B  property  in  execution  of  a  de- 
,'Cree.  Thb  (appellant  put  in  application  to  the 

into  between  the  creditors  including  the  res¬ 
pondent  on  the  one  hand  v»VmnAif  on  the 
other,  and  he  stated  in  that  ap^lUstion 
that  to  bring  the  composition  into  effect  he 


required  two  months,  and  praye  d  that  the 
sale  be  stopped.  The  Court  rejeoted  the 
application  by  thp  order  appealed  against : 

Held.—' The  order  under  appeal  was  only 
an  interlocutory  order  refusing  time,  and 
no  appeal  lay  against  an  interlocutory  order 
passed  in  execution.—  38  T.  L.  R.(  336 

(=12  T,  L,  J„  76), 
Not  appl.— 42  T.  L.  R.,  277 

(  =  15T.  L.J.,  486). 

Fol.— 43  T.  L.  R.,  429 

(  =  19  T.  L.  J.,  401 ), 

9.  An  appeal  is  competent  from  an  order 
accepting  security  as  sufficient,  as  it  oomes 
under  Section  40. 

orders  rejecting  the  security  tendered  as 
insufficient  and  those  aooepting  the  same  as 
sufficient,  as  both  sets  of  orders  relate  in 
essence  to  stay  of  execution  within  Seotion 
40.-  1ST.  L.  J.,  537. 

1 0.  The  order  passed  upon  the  objections 

to  the  execution  thereof  is  not  an  order  un¬ 
der  Seotion  40,  and  is  not,  therefore,  ap- 
plealable.-  18  T.  L.  J.,  1834. 

11.  The  appellant  obtained  a  decree  in 
O.S.No.  356  of  1095  and  In  execution 
brought  oertain  properties  to  sale  and  pur¬ 
chased  them  in  oourt  auction.  The  res¬ 
pondent  who  had  obtained  a  deoree  inO.  S. 
No.  790  of  1099,  applied  in  execution  of  his 
deoree  for  sale  of  the  same  properties  and 
he  was  allowed  to  realise  from  the  appel¬ 
lant  the  amount  he  (the  respondent)  would 
have  been  entitled  to  by  way  of  rateable 
distribution. 

Held.— The  order  did  nob  oome  under 
Seotion  40,  and  was  not  appealable .  The 
attaching  decree-holder  efiects  the  attaoh- 

in  the  other  suit,  hub  in  spite  of  him.  Ob¬ 
viously  he  oannot  be  the  representative  of 
the  judgment-debtor  in  the  other  suit,— 

19  T-L.  J.,  780. 
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Limit  cf  time  for  execution. 

41.  (1)  Where  an  application  to  execute  a  decree,  not  being 
ation  barrel  in  a  ciecree  granting  an  injunction  has  been  made 
oases. '  c'  n  and  granted,  no  subsequent  application  to  execute 
the  same  decree  shall  be  granted  upon  any  fresh 
application  presented  after  the  expiration  of  twelve  years  from— 

(а)  the  date  of  the  decree  sought  to  be  executed,  or 

(б)  where  the  decree  or  any  subsequent  order  directs 

any  payment  of  money  or  the  delivery  of  any 
property  to  be  made  at  a  certain  date  or  at  re¬ 
curring  periods,  the  date  of  the  default  in  mak¬ 
ing  the  payment  or  delivery  in  respect  of  which 
the  applicant  seeks  to  execute  the  decree. 

(2)  Nothing  in  this  Section  shall  be  deemed  to  preclude 
the  Court,  from  ordering  the  execution  of  a  decree  upon  an  applica¬ 
tion  presented  after  the  expiration  of  the  said  term  of  twelve  years, 
where  the  judgment-debtor  has,  by  fraud  or  force,  prevented  the 
execution  of  the  decree  at  some  time  within  twelve  years  imme¬ 
diately  before  the  date  of  the  application. 

Explanation— Nothing  contained  in  Sub-section  (1)  shall 
affect  the  provisions  of  Section  7  of  the  Limitation  Regulation. 
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(&)  whore  the  deoree  or  any  subsequent 
order  directs  any  payment  ol  money,  or  the 
delivery  of  any  property,  to  be  made  at  a 
oertain  date- the  date  of  the  default  in 
making  the  payment  ox  delivering  the  pro¬ 
perty  in  respeot  of  which  the  applioant 

Nothing  in  this  Section  shall  prevent  the 
Court  from  granting  an  application  for  exe¬ 
cution  of  a  decree  after  the  expiration  of 
the  said  term  of  twelve  years,  where  the 
judgment-debtor  has,  by  fraud  or  foroe, 
prevented  the  execution  of  the  decree  at 
Bometime  within  twelve  years  immediately 
before  the  date  of  the  application.” 

TTT.  The  main  changes  made  in  the  old 
Seotion  are  : 

Sub-Buli  1. 

(1)  The  words  “not  being  a  deoree  grant¬ 
ing  an  injunction”  have  been  substituted 
for  the  words  “for  the  payment  of  money 
or  delivery  of  property.”  Thus  the  present 
Section  applies  to  all  decrees  except  deorees 
granting  an  injunction, 

(2)  The  words  “under  this  Seotion”  have 
been  omitted. 

(3)  The  words  “upon  any  fresh  appli¬ 
cation  presented”  have  been  added. 

(4)  The  words  “or  of  the  deoree  (if  any) 
on  appeal  affirming  the  same”  in  Clause  (<t) 
have  been  omitted. 

(5)  In  Clause  (5)  The  words  “  or  at  re- 
ourring  periods”  have  been  added,  and  the 
word  “delivery”  has  been  substituted  lor 
the  words  “delivering  the  property." 

Explanation. — This  is  new. 

III.  For  the  first  and  second  Paragraphs 
of  the  old  Seotion  223,  see  Order  XXI, 
Buies  8  and  19. 

IV,  The  old  Seotion  223  had  also  the 
following  as  the  last  Paragraph,  which  has 
been  omitted  : — 

“Notwithstanding  anything  herein  con¬ 
tained,  proceedings  may  be  taken  to  enforce 


any  deoree  within  three  years  after  the  pas¬ 
sing  of  this  Code,  unless  when  the  period 
prescribed  for  taking  sueh  proceedings  by 
the  law  in  foroe  immediately  before  the 
passing  of  this  Code  shall  have  expired  be¬ 
fore  the  completion  of  the  said  three  years.” 

1.  No  application  presented  under  Sec¬ 
tion  196  of  the  (old)  Code,  should  be  treated 
as  disposed  of  until  and  unless  all  the  steps 
whioh  the  nature  of  the  assistance  sought 
for  in  the  last  column  requires,  are  exhaus¬ 
ted,  or  the  application  is  dismissed  for  de¬ 
fault  or  otherwise. 

The  mere  passing  of  an  order  to  issue  a 
process  is  not  disposing  of  the  application 
within  the  meaning  of  this  Seotion.  If  the 
judgment- oreditor  falls  to  pay  the  prooess 
fees  due  in  respeot  of  any  prooess  of  exeou. 
tion  ordered  to  be  issued  within  8  days  from 
the  date  of  the  order  or  within  such  time 
as  the  Court  may  specially  grant,  the  appli¬ 
cation  shall  be  struck  off  the  file.— 

3  T.  L.  R.  App„  61, 

[Seotion  196  of  Begnlation  II  of  1037 
gives  the  particulars  of  the  Form  of  appli¬ 
cation  for  execution  of  a  deoree.] 

2.  Where  an  application  for  transfer  of 
a  deoree  from  one  Court  to  another  was 
made  within  the  time  prescribed  for  exe¬ 
cution  by  Section  223  of  the  C.  P.  0.,  but 
by  the  time  the  latter  Court  was  moved  to 
execute  the  deoree,  whioh  was  done  a 
month  after  the  date  of  the  application  for 
transfer,  the  period  allowed  for  execution 
had  run  out  and  the  lower  Court  disallowed 
execution  of  the  decrees  as  time-barred : 

Held, — The  application  for  transfer  is  a 
step  in  aid  of  execution.  The  application, 
the  transfer  and  the  application  for  exe¬ 
cution  made  after  the  transfer  must  be  con¬ 
sidered  as  parts  of  one  transaction :  and 
therefore,  the  execution  of  the  decree  was 
not  barred,—  11  T.  L.  R.,  183. 


Bef —24  T.  L.  R..  12. 
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3.  An  application  for  attachment  of 
properties  other  than  those  included  in  a 
previous  application  which  is  still  pending 
on  the  file,  is  not  a  continuation  of  the  for¬ 
mer  proceeding,  but  is  a  fresh  application 
falling  within  the  provisions  of  Section  223. 
The  application,  in  the  oase,  was  in  no  way 
one  in  furtherance  of  the  previous  applica¬ 
tion,  there  being  no  request  in  it  for  the 
aid  or  intervention  of  the  Court  to  carry 
into  effect  or  enforce  the  previous  applica¬ 
tion.  It  was  altogether  a  fresh  move  to 
seine  in  execution  an  entirely  different 
batch  of  properties,  and  it  would  be  ex¬ 
tremely  bad  logic  to  hold  one  a  continua¬ 
tion  of  the  other. 

A  fresh  application  for  execution  three 
years  after  the  introduction  of  the  new 
Civil  Procedure  Code  (Regulation  II  of 
10S5),  when  the  deoreehad  become  barred 
under  Para  3  of  Seotion  223,  would  be  abso¬ 
lutely  barred  under  proviso  to  the  said 
Seotion,  unless  fraud  or  foroe  of  the  defen¬ 
dant  is  proved. 

The  effect  of  the  proviso  to  Seotion  223  is 
to  save  the  sudden  extinction  of  the  right 
of  decree-holders  under  the  old  law  by  the 
introduction  ol  a  new  Code.  A  defined  period 
was  prescribed  with  a  view  to  restrict  the 
indefinite  pcobraotion  of  the  claims  esta¬ 
blished  by  deorees  of  Court,  and  this  period 
oould  not  be  extended  without  fresh  legis¬ 
lation. 

Section  223,  Clause  (4),  allows  an  extension 
of  the  period  of  twelve  years  only  when  by 
fraud  or  foroe  the  deoree-holder  had  pre¬ 
vented  the  execution  of  the  decree  at  some 
time  within  twelve  years  immediately 
before  the  date  of  the  application. 

The  contention  on  behalf  of  the  decree- 
debtor  that  the  objections  of  the 
decree-holder  that  he  was  prevented  by 
fraud,  &o.,  of  the  deoree-debtor,  oould  not 
be  taken  in  the  High  Court,  as  they  were 
not  put  forward  when  the  application  for 
attachment  was  made  to  the  Distxiot  Court, 
must  be  allowed  (F.  B.).—  12  T.  L.  R.,  8. 
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holder  suoceeded  him  before  the  expiry  of 
the  12  years  prescribed  by  Section  223,  C. 
P.  C.,  but  the  deoree  was  sought  to  be  exe¬ 
cuted  by  them  only  after  the  lapse  of  snch 
period. 

Meld  (following  the  ruling  in  11  T.  L.  B., 
11).— The  provisions  of  the  Limitation  Re¬ 
gulation  being  a  part  of  the  law  of  pro¬ 
cedure,  govern  also  the  provisions  of  the 
C.  P.  G. 

Section  8  of  the  Limitation  Regulation 
H  of  1062  as  amended  by  Section  6  of  Re- 
gulation  V  of  1068,  has  suspended  the 
operation  of  limitation  as  against  the 
minors  during  their  minority.  The  faot  of 
the  minors  being  represented  by  their  guar¬ 
dian,  did  not  deprive  them  of  the  privilege 
specially  conferred  on  them  by  law.— 

12  T.  L.  R.,  149. 

Pol. — 42  T,  L.R.,9 

(=  14  T.  L.J.,  501). 

4ST.L.R.,  192 

(  =  1S  T.L.J.,  217). 

5.  The  holder  of  a  deoree  whioh  was 
passed  in  Thye  1055  made  an  application 
for  issue  of  notioe  and  also  for  the  arrest  of 

ed.  He,  however,  oaused  only  a  notice  to 
be  issued.  A  second  application  was  made 
in  1069  to  execute  the  whole  deoree.  It 
was  contended  that  the  execution  was 

Held,- The  order  on  the  first  application 
being  general  and  limited  to  a  particular 
request  of  the  deoree-holder,  the  applica¬ 
tion  falls  within  the  language  of  Section 
223,  0.  P.  C. 

S&mtte.— Even  if  the  application  of  1076 
had  been  only  for  notioe  to  issue,  the  decree 
sought  tube  executed  by  the  application  of 
1069  would  be  barred  under  the  proviso  to 
Seotion  223  which  Emits  the-  right  0$  a 
party  possessing  a  deoree  under  the  old 
(Evil  Procedure  Code  to  enforce  it#  to  thru* 
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years  of  the  passing  of  the  choree,  bat  died 
while  the  subsidiary  proceedings  were  going 
on.  Within  four  months  of  his  death  his 
legal  representative  put  in  a  petition  in 
1083,  more  than  twelve  years  after  the  de¬ 
cree,  for  permission  to  proseonte  the  exeon- 
tlon  application  of  1070.  The  Munsiff  dis¬ 
missed  the  petition  on  the  ground  that  the 
petition  which  had  been  put  in  more  than 
sixty  days  after  the  death  of  the  deoree- 
holder  was  barred,  and  that  ander  Section 
223,  the  deoree  ooald  not  be  executed  after 
twelve  years  from  the  date  of  the  deoree. 


sary  schedule  of  property,  <fcc.  The  2nd 
parties  only.  The  3rd  application  dated 
the  debtor  and  for  delivery  of  property.  The 

and  the  order  for  delivery  of  property  was 
also  returned  unexecuted  as  the  decree- 
holder  was  neither  present  in  person  nor  by 
deputy  to  take  delivery.  On  0-2-80,  the 
3rd  application  was  struck  off  for  default  of 
prosecution.  The  next  application  was  made 
on  10-8-80. 


Held. — As  the  application  was  bo  continue 
proceedings  which  were  pending,  and  not 
a  fresh  application  for  exeontion,  Seotion 
223  had  no  application  and  the  twelve 
years’  role  would  not  be  a  bar  bo  continu¬ 
ing  the  execution. —  25  T.  L.  R„  134, 

Fol.-fl  T.  L.  J.,  324. 

Ref.  -42  T.  L.R.,  362 

(=16  T.  L.  J„  330), 

18  T.  L.  J.,  792. 

19  T.  L.  J.,  524. 


16.  The  right  of  the  deoree-holder  to 
obtain  execution  will  not  be  neoessarily  de¬ 
feated,  if  by  reason  of  objections  on  the  part 
of  the  judgment-debtor  or  action  taken  by 
the  Court  or  other  cause  for  whioh  the  de¬ 
cree-holder  is  not  responsible,  final  comple¬ 
tion  of  the  proceedings  In  exeontion  initiat¬ 
ed  under  Seotion' 228  [  Or.  XXI,  r.  9(2)] 
cannot  be  obtained  within  the  period  limit¬ 
ed  in  Seotion  328,  C.  P.  O. 

Further  applications  of  the  decree- holder 
to  the  Court  exeoating  the  deoree  to  go  on 
from  the  point,  where  the  execution  pro¬ 
ceedings  had  been  arrested,  and  complete 
execution  of  his  decree,  would  be  applica¬ 
tions  merely,  ancillary  to  the  substantive 
application  under  Seotion  22S,  and  would 
not  be  barred  by  Seotion  323. —  2S.D.,  46, 

17.  The  decree  under  exeontion  was 
passed  on  6-10-S7.  The  first  application  for 
exeontion  made  on  17-10-70  was  granted 
and  itwas  finally  struck  off  for  default  on 
bhe' decree-holder's  part  to  file  the  neew- 


Held.— The  appUoation  of.  Thulam  1030 

formal  one  to  revive  the  former  one  and 
therefore  it  was  barred  under  the  13  years’ 
rale  contained  in  Section  223,  G.  P.  C. 

A  distinction  has  to  be  drawn  between 
orders  whioh  amount  to  a  judicial  determi¬ 
nation  of  the  execution  petition  and  those 
made  for  the  sake  of  administrative  conve¬ 
nience.  The  test  in  every  suoh  case  is 
whether  the  Court  had  taken  all  necessary 
actions  under  the  application.  If  the  Court 
has  taken  neoessary  action,  it  oannob  be 
said  that  the  application  was  pending.— 

3  S.  D.,  178, 
Fol. — 6  T.  L.  J.,  77. 

18.  Though  a  re-attachment  after  deoree 

of  the  properties  whioh  have  been  already 
attached  before  judgment  is  not  neoessary, 
the  deoree-holder  who  has  effeoted  the  at¬ 
tachment  before  judgment  is  not  entitled 
to  enforoe  his  deoree  without  putting  in  an 
execution  petition  in  the  prescribed  form. 
See  Sections  223  and  223  [  =  Or.  XXI, 
r.  9  (3)3.—  2  T.  L.  <1.,  100. 

19.  An  application  for  the  execution  of 
a  decree  passed  On  3rd  Makarom  1073,  put 
in  on  20th  Kumbhom  1036,  wae  rejected  by 
the  District  Judge  as  barred.  A  prior  ap¬ 
pUoation  of  the  deoree-holder,  presented  cm 
8th  Edavom  1081  for  reoovery  of  mesne 
profits  of  the  property  that  had  been  de- 
oroed,  was  granted  on  7bh  Vrlsohlkom  1082, 
which  order  was  modified  by  theTDgh  Gotilti 
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on  appeal  on  12fch  Makarsm  1083.  The  de¬ 
cree-holder  did  not  follow  np  his  applica¬ 
tion  of  1081  but  allowed  it  to  be  struct  off 
on  18th  Dhanu  1082,  and  no  steps  whatever 
were  taken  for  execution  of  the  decree  till 
the  application  of  1086  was  preferred.  It 
was  contended  by  the  decree-holder  in  ap¬ 
peal  that,  as  the  defendant  opposing  his  ap¬ 
plication  of  10S1  had  oarried  the  matter  to 
the  Appellate  Court,  he  (deoree-holder) 
could  not  have  executed  the  decree  daring 
that  time,  and,  hence,  that  period  should 
be  deducted. 

3eld.~The  pendency  of  the  appeal  did 
not  iu  any  way  prevent  the  decree-holder 
from  executing  the  deoree  for  mesne  profits 
as  determined  by  the  District  Court.  His 
application  of  SthEdavom  10S1  having  been 
once  granted,  the  subsequent  application 
which  was  more  than  12  years  iroru.  the 
date  of  the  decree  was  clearly  barred  under 
Section  223  of  the  Code  of  Civil  Procedure.— 


20.  Where  an  application  for  the  exe¬ 
cution  of  a  decree  for  rents  and  costs  by  at¬ 
tachment  and  sale  of  immovable  properties, 
was  made  without  specifying  as  required 
by  Section  230  C.  P.  0.,  [==  Or.  XXI,  r,  U3 
the  names  and  other  particulars  of  the  pro¬ 
perties  sought  to  be  attached,  but  a  lisb 
containing  the  above  particulars  was  put  in 
more  than  12  years  after  .date  of  decree  : 

HeW.-The  execution  of  the  decree  was 
barred  under  bbe-provisions  of  Seobion  223. 

/  s  t.  l.  j.,  na. 


Bbl.-19  T.  L.  J.,  979, 


19  T.  h.  i]  524. 

The  plaintiff  applied  onlOfch  Eda- 
vom  1079  to  execute  a  decree  which  he  held, 
by  proclaiming  the  properties  charged  by 
the  decree  for  sale.  This  application  was 
allowed,  but  for  want  of  prosaoution,  was 
struck  off.  The  plaintiff  applied  again  on 
21st  Dhanu  10S3  for  sale  of  property.  The 
application,  was  opposed  on  the  ground  that 
it  was  barred  by  Section  223,  C.  P.  0 as  it 
was  made  more  than  12  years  after  deoree. 


I  Part 


Beld.— The  recona  application  was  not 
really  a  new  application,  bnt  a  continuation 
of  the  former  proceedings  to  obtain  the  sale 
of  the  hypothecated  property.  As  it  was 
only  ior  revival  and  prosecution  oi  the  pre¬ 
vious  application,  the  Section  did  not  ap¬ 
ply.  Seotion  223  is  confined  to  fresh  appli¬ 
cations.—  5  T.  L.  J.,  an. 

Diss.-33  T.  Ij.  R.,  197 

(  =  7  T.  Ii.  J.,  367). 

aa.  A  hypothecation  decree,  dated,  2- 
11-1075,  directed  recovery  of  the  decree 
amount  by  sale  of  the  hypothec,  and  also 
from  the  person  of  the  defendant.  On  Si- 
10-1087,  the  deoree-holder  applied  for  exe- 
ration  as  agiinst  tbo  hypotheca  as  also  by 
arrest  oi  the  defendant,  bnt  prayed  that 
prooess  may  be  issued  first  as  against  the 
property.  On  this,  the  Court  ordered  pro¬ 
clamation  to  issue.  The  application  was 
dismissed  on  19-11-1087  as  tom-tom  oharges 
were  not  paid.  On  21-A.1088,  the  deoree- 
holder  again  applied  for  execution.  It  was 
contended  on  behalf  of  the  judgment-debtor 
that  the  application  was  barred  under  Seo¬ 
tion  223,  0.  P.  0.,  as  more  than  12  years 
had  elapsed  from  date  of  deoree.  The  Mnn- 
siff  upheld  the  contention  and  dismissed 
the  application.  The  Dlstriot  Judge  held 
that  the  second  application  was  only  a  con¬ 
tinuation  of  the  first,  and  henoe  was  not 
barred. 

Held  (in  second  appeal) _ (1)  The  decree- 

holder's  application  for  sale  of  the  hypo¬ 
theca  was  granted  within  the  meaning  of 
Seotion  223, 0.  P.  C.,  when  the  Court  or¬ 
dered  proclamation  to  issne,  and  it  was  the 
decree-holder’s  fault  if  he  did  not  take 
the  neoessary  steps  in  order  to  enable  the 
Court  to  prooeed  to  sale  :  and  if  the  appli¬ 
cation  was  dismissed  for  default  oi  prose- 
oution  after  the  prayer  in  the  application 
was  onoe  granted,  Section  22  8  was  a  bar  to 
afresh  application  made  after  12  years  of 
the  date  of  deoree. 

(2)  The  order  of  the  Court  dismissing 
the  application  referred  only  to  the  prayer 
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for  sal©  of  thehypotheca  and  did  not  affect  ing  cre  ditor,  bat  not  to  create  a  lien  on 
the  prayer  for  the  arrest  of  the  judgment-  them  in  bis  favour.  In  cases  like  the  pre¬ 
debtor,  and  therefore,  the  application  of  sent,  the  Hen  on  the  properties  created  by 


Sec.  41  ] 


The  Civil  Phocedube  code 


[Part 


in  not  pursuing  the  application  that  it  was 
dismissed.  Therefore,  the  subsequent  ap¬ 
plication  made  more  than  twelve  years 
after  the  date  of  the  decree  was  barred 
(F.  B.).—  83  T,  L.R .,197 

(=  7  T.  L.  J„  $67), 
Fol.—  37  T.  L.  H.,  8. 

17  T.  L.  J.,  774. 

18  T.  L.  J.,  140. 

Dist.— 19  T.  L.  J.,  524. 

Kef.-  19  T.  L.  906. 

24.  The  assignee  of  a  decree  of  the 
Kuzbithurai  Munsiff’s  Court  dated  5-8-1078, 
applied  on  11-8-1090,  for  recognition  of 
assignment  of  the  decree  and  for  transfer 
of  the  deoree  for  execution  to  the  Padma- 
nabhaparam  Munsiff’s  Court.  This  appli¬ 
cation  was  granted  on  7-8-1090.  On  18-8- 
1090,  the  assignee-decree-holder  applied 
to  the  latter  Court  for  attachment  of 
property  and  for  issue  of  warrant  of  arrest, 
but  the  application  was  dismissed  on  the 
ground  that  it  was  barred  by  the  12  years’ 
rule.  It  was  contended  in  appeal  that  the 
application  dated  18-8-1C90  was  hub  a  con- 
tinuation  of  the  prior  one  dated  11-8-1090 
and  that  therefore  it  was  not  barred. 

Held.— An  application  for  recognition  of 
the  assignment  of  a  deoree  and  for  the 
transfer  of  the  deoree  to  another  Court  for 
execution  was  not  an  application  for  exe¬ 
cution  of  the  deoree.  Even  if  it  be  so 
regarded,  it  contained  no  prayer  as  to  the 
mode  in  whioh  execution  was  sought,  and 
whatever  prayer  there  was,  had  been 
granted,  and  the  subsequent  application 

of  the  decree  was  barred  under  Section  223. 

33  T.  L.  R.,  299, 

within  the  meaning  of  Section  228." 

Returns  of  process-servers  are  admiasi- 

as  evidonoe  of  faots  reported  by  them. — 
IOT.L.J.,  140, 
Pol.  —17  T.  L.  J.,  588. 

Kef.— 18  T.  L.  J.,  792. 


26.  The  question  for  decision  was  whe- 
ther  the  date  of  the  preliminary  deoree 
or  of  the  final  deoree  afforded  the  starting 
point  of  limitation  for  execution  of  a  parti¬ 
tion  decree. 

Held  (Per  Sesha  Aiyar>  X,  Chatfield, 
X,  concurring).— In  partition  suits,  the 
only  decree  that  is  effeotive  is  the  final 
decree  and  for  purposes  of  limitation  time 
must  be  made  to  run  only  from  the  date 
of  that  deoree.  The  steps  taken  after  the 
preliminary  deoree-  in  pursuance  to  the 
provisions  of  Seotion  881  t=Or,  XXVI, 
rr.  13,  14]  are  only  steps  in  the  granting  to 
the  plaintiff  of  the  relief  which  he  has 
asked  for  and  to  which  he  was  entitled  in 
the  suit  and  the  final  deoree  passed  after 
the  procedure  of  Seotion  381  had  been  fol¬ 
lowed,  supplemented  and  completed  the 

tion  embodied  in  itself  the  terms  of  the 
original  decree.—  11  T.  L.  d„  24, 

27.  A  compromise  deoree  provided  that 
the  defendant  shonld  pay  the  plaintiff  a 
certain  amount  by  30-1-1088  and  another 
amount  by  30-1-1084.  It  then  provided 
that,  if  default  be  made  in  such  payment, 
all  the  amounts  were  recoverable  with  12 
per  cent  interest  from  the  date  of  the  decree 
from  the  defendant  and  the  hypothecated 
property.  The  instalments  were  not  paid. 
After  various  unsuccessful  attempts,  the 
decree-holder  on  8-1-96  applied  for  at- 
taohment  and  sale  of  the  judgment-debt¬ 
or’s  properties  and  this  was  resisted  on  the 
ground  of  limitation. 

Held.— As  regards  the  amount  payable  on 
30-1-1084,  execution  was  not  barred,  but  as 
regards  the  other  amonnfc  payable  on  30- 
1-1083  execution  was,  barred. 

The:  penalty  clause  in  the  deoree  was 
intended  to  oonvey  a  distributive  and  not 
a  collective  sense  and  provides  for  oonse- 

“The  policy  of  the  law,  especially  where 
do  so,  is  to  listen  to  aoy  fair  ground  on 
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the  plaintiff’s  part  which  may  take  his  execute  the  decree  by  sale  of  the  defend- 
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32.  The  disposal  of  an  exeoutlon  ap¬ 
plication  without  notice  to  the  applicant  is 
not  a  proper  disposal  oi  the  application, 
and  can  be  regarded  only  as  a  direction  to 
the  execution  clerk  to  remove  the  applica¬ 
tion  from  the  pending  list.  A  subsequent 
application  would  be  only  one  to  continue 
the  prior  application.—  15  T.  L.  J.,  1. 

Fol.-17  T.  L.  JM  774, 

IS  T.  L.  J.,  792. 

Ref.-  17  T.  L.  J.,  926. 

IS  T.  L.  J.,  816. 

19  T.  L.J.,524. 

33.  A  judgment-debtor  who  has  not 
objeoted  to  a  previous  application  for  exe¬ 
cution  of  whioh  he  had  notice  though  it  was 
made  after  the  statutory  period  of  limita- 
feion,  is  eBtopped  from  raising  the  question 
of  limitation  upon  a  subsequent  application. 

The  exception  provided  in  Clause  4  of 
Seotion  223  [Sub-rule  2  of  new  Section  41] 
is  obviously  based  on  the  principle  that  a 
person  should  not  be  allowed  to  take  ad¬ 
vantage  of  his  own  fraud  or  act  of  vlolenoe. 
The  term  fraud  in  the  provision  should  be 
understood  In  a  broad  and  liberal  sense. 
Evasion  of  process  of  arrest  has  been  held 
to  be  fraud  within  the  meaning  of  Section 
223.—  17  T.  L.  d„  538. 

Eel. -18  T.  L.  J.,  880. 

34.  So  long  as  an  application  for  exeou- 
tion  has  not  been  finally  disposed  of,  a  sub¬ 
sequent  application  to  the  Court  for  taking 
the  same  steps  as  were  prayed  for  in  the 
prior  application  should  be  treated  not  as  a 
fresh  substantive  application,  but  only  as  a 
continuation  of  the  prior  application.  That 
is  a  prinoiple  that  is  well  reoognised  and  has 
never  been  questioned.  It  is  in  determin¬ 
ing  what  amounts  to  a  final  disposal  of  an 
application  for  execution  that  some  difficul¬ 
ty  may  be  felt.  As  long  as  no  order  is  passed 
dismissing  or  striking  off  the  application, 
and  thus  taking  it  off  the  pending  file,  the 
application  is  obviously  a  subsisting  one  and 
cannot  be  said  to  have  been  disposed  of. 
Where  however,  an  order  is  passed  striking 


off  or  dismissing  the  application,  the  further 

perly  passed  as  a  judicial  order  or  impro¬ 
perly  and  illegally  passed  so  as  to  be  capable 
of  being  treated  at  best  only  as  a  ministerial 
order  for  the  administrative  convenience  of 
the  Court  and  not  as  a  judicial  order  affeot- 
ing  the  legal  rights  of  the  parties.  In  the 
former  case  the  order  disposes  of  the  appli- 
cation  finally ;  in  the  latter  oase  the  applica¬ 
tion  continues  to  be  a  pending  application  in 
spite  of  the  order.  In  what  oiroumstanoes 
can  an  order  striking  off  or  dismissing 
execution  application  be  deemed  to  be  a 
proper  judicial  order,  and  when  would  it 
be  only  a  ministerial  order  ?  There  is  a 
large  crop  of  rulings  on  either  branch  of  the 
above  question.  The  following  conclusions 
may  be  drawn  from  them:-(L)  Where 
for  no  default  of  the  deoree-holder  and 
without  notice  to  him,  an  order  dismissing 
or  striking  off  his  application  is  passed,  it 
is  only  a  ministerial  order  and  does  not 
finally  dispose  of  the  appliontlon  (18  T.  L, 
R.,  208  :  7  T.  L.  J.,  131  :  15  T.  L.  J.,  1 : 
31  Mad.,  71 :  37  All.,  337 :  15  T.  L. 
J.,  1 ;  A.  S.  131  of  1101).  (2)  Where  au 
order  dismissing  an  application  is  passed 
after  notice  to  the  party  and  after  hearing 
.him,  it  is  a  judicial  order  disposing  of  the 
application  ;  and  (3)  Where  the  application 
has  been  granted  by  the  Oouct  and  is  sub¬ 
sequently  dismissed  for  default  of  the 
deoree-holdor,  the  order  finally  disposes  of 
the  application  (37  T.  L.  R.,  8  :  33  T.  h.  R., 
197:  1917  M.W.N.,  139). 

A  mU-apprehension  is  sometimes  met  with 
that,  unless  there  is  a  speoial  order  of  the 
Court  fixing  a  time-limit  within  whioh  the 
prooess  fee  should  be  paid,  the  deoree-hold¬ 
er  cannot  be  a  defaulter  for  whatever  length 
of  time  he  may  have  failed  to  pay  it.  But 
suoh  a  speoial  order  is  not  always  necessary. 
If  there  is  a  general  rule  of  law  defining  the 
period  within  which  the  payment  has  to  be 
made  to  save  the  application  from  dismissal. 


Regulation  Vlii  op  uoo. 


t  See.  41 


1  Myar,  J.— So  fa 


ly  constitutes  default  justifying  the  dismis¬ 
sal  of  the  application.  Civil  Circular  No- 13 
of  1060  fixed  that  period  as  eight  da/s.— 

17 t.  l.j .tm. 

35.  A  decree  for  recovery  of  a  certain 
sum  of  money  directed  that  in  case  the  sale 
prooeeds  of  items  8  to  8,  11  and  12  in  the 
plaint  schedule  were  found  insufficient  to 
discharge  the  whole  of  the  decretal  amount, 
items  0  and  10  were  liable  to  be  proceeded 
against. 

Per  Venkc 
the  portion  ol 
0  and  10  was  concerned,  the  execution 
against  which  had,  been  allowed  to  proceed 
only  if  the  decretal  amount  or  any  portion  of 
the  same  was  found  not  realisable  from  the 
sale  of  the  other  items  mentioned  in  the 
decree,  the  twelve  years’  period  under 
Section  223  should  be  computed  only  from 
the  date  when  the  remedy  against  the  other 
properties  was  exhausted  and  not  from  the 
date  of  the  deoree  itself. 

The  expression  “date  of  deoree”  occurring 
in  Section  “223  contemplates  a  deoree  which 
is  executable  on  that  date  with  reference  to 
all  its  parts,  ana  if  the  Bame  is  not  capable 
of  being  executed  as  regards  any  of  suoh 
parts,  the  twelve  years’  rule  provided  for 
under  the  Seotlon  could  not  be  computed 
from  the  date  of  the  deoree  itself  with  re¬ 
ference  to  such  parts. 

It  is  a  well-reoogni&ed  rule  of  construction 
that  where  the  language  of  a  statute  in  its 
ordinary  meaning  and  grammatical  con¬ 
struction  would  lead  to  a  manifest  oonfcta- 
dlotion  of  the  apparent  purpose  of  the  enact¬ 
ment  or  to  some  inconvenience,  absurdity, 
hardship  or  injustice,  which  could  not 
have  been  intended  by  the  Legislature,  a 
construction  may  be  put  upon  it  which 
modifies  the  meaning  of  the  words  and  even 
the  structure  of  the  sentence. 

An  application  for  bhe  issue  of  a  certi¬ 
ficate  to  another  Court  for  transfer  of  the 
oase  for  execution  to  the  file  of  that  Court 


case  may  be  transferred.—  IS  T.  L.  J.,  140. 

36.  What  is  prohibited  by  Section  223 
is  granting  of  an  application  for  execution 
of  a  deoree  which  is  more  than  twelve  years 
old,  if  a  previous  application  for  execution 
of  the  same  deoree  had  been  made  and 
granted.  The  Section  is  not  intended  to 
relate  to  the  first  application  for  execution. 

The  provisions  of  the  Limitation  Regula¬ 
tion  being  part  of  thelawof  procedure  must 
govern  the  provisions  of  the  Civil  Procedure 
Code.  Only  by  giving  a  restricted  meaning 
to  the  word  “prescribed”  in  Section  223, 
viz*  that  it  has  reference  only  to  the  pe¬ 
riods  of  limitation  prescribed  by  the  Sche¬ 
dule  annexed  to  the  Act,  could  it  be  said 
that  Section  15  of  the  Limitation  Regulation 
does  not  control  Section  223  of  the  Civil 
Procedure  Code.  Where  it  is  intended  to 
limit  the  reference  to  the  periods  of  limi¬ 
tation  prescribed  by  the  schedule  annexed 
to  the  Act,  the  expression  “prescribed  by 
the  Schedule  hereto  annexed”,  is  found,  as 
in  Seotion  i  of  the  Regulation.  In  the  ab¬ 
sence  of  the  additional  words  “  by  the 
Schedule”,  the  expression  '‘prescribed” 
does  not  admit  of  the  narrow  interpreta¬ 
tion  put  upon  it. —  43  T.  L.  ft.,  192 

(=18  T,  u  a.,  2171 


on  20-8-1097  within  the  statutory  period  of 
twelve  years.  No  inventory,  however,  waa 
annexed  to  the  application  as  required  under 
Seotion  229  [-Or.  XXI,  r.10],  but  the  in¬ 
ventory  was  put  in  after  the  expiry  of  twelve 
years  from  the  date  of  the  decree.  The 
question  was  whether  the  execution  appli¬ 
cation  was  not  barred. 

Held. —The  application  was  barred.  The 
inventory  has  ordinarily  to  be  treated  as  a 
fresh  application  for  execution,  and  if  so 
treated,  is  clearly  barred  by  Umltattcm 
under  Seotion  22  3, 


See.  41] 
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The  presentation  ol  the  list  cannot  he 
treated  as  an  application  for  amendment  of 
the  original  application. 

There  is  no  distinction  reoognised  by  the 
Civil  Procedure  Code  between  movables  and 
immovables  in  so  far  as  the  annexing  to 
the  execution  application  of  a  list  of  pro* 
parties  to  be  attached  is  concerned.- 

1ST.  L.  d.p  698. 

38.  The  provisions  of  Seotion  223,  C.  P. 
0.,  are  controlled  by  the  provisions  of  the 
Limitation  Regulation. 

The  issue  of  injunctions  restraining  exe¬ 
cution  even  partially  is  sufficient  to  entitle 
the  deoree-holder,  to  claim  exclusion  of  the 
time,  under  Seotion  15  of  the  Limitation 
Act,  during  which  the  order  is  in  foroe.  In 
snoh  oases  what  has  to  be  looked  to  is  whe¬ 
ther,  in  substance,  a  restriction  has  been 
Imposed  by  any  order  or  injunction  on  the 
deoree*holder  against  bis  executing  the 
decree  in  any  manner  he  pleases, ^and  if  so, 
whether  the  same  would  be  operative  for 
purposes  of  suspension  of  the  period  of 
limitation. 

For  purposes  of  limitation,  the  decree  is 
treated  as  a  whole,  and  computations  in 
that  behalf  as  regards  portions  of  the  decree 
is  not  permissible  exaept  in  the  oases  set 
forth  in  Explanation  I  to  Article  166  of  the 
Limitation  Regulation,  1100. 

If  by  reason  of  an  injunction  the  deoree- 
holder  had  abstained  from  applying  for  the 
execution  of  the  decree  even  with  respect 
to  a  portion towhioh  the  injunction  didnot 
relate,  the  provisions  of  Seotion  15  of  the 
Limitation  Regulation  could  have  been  in¬ 
voked  and  exclusion  of  time  applied  for  on 
that  basis. 

But  the  benefit  of  the  above  Seotion  could 
not  however  be  olalmed  when  the  deoree- 
holder  had  himself  chosen  to  waive  that 
right  and  to  apply  for  execution  virtually 
ignoring  the  injunction  order  issued  in  the 


[Part 


The  delaying  of  exeontion  by  frivolous, 
futile  and  dishonest  objections  by  the 
judgment-debtor  is  “fraud’'  within  the 
meaning  of  Section  223,  G.  P.  C. 

The  evasion  of  a  warrant  of  arrest  issued 
in  exeontion  is  also  a  “fraud”.  Bub  the 
mere  return  of  snoh  processes  unexecuted 
on  the  ground  of  judgment-debtor  not  being 
available,  does  not  constitute  “fraud”. 

Application  for  extension  of  time  obtained 
by  judgment-debtor,  especially  when  they 
are  granted,  cannot  be  treated  as  a  “fraud.” 

Where  on  an  execution  application,  the 
Court  passed  on  31-10-1095  the  order 
“Plaintiff  to  apply  to  implead  defendant’s 
heirs.  Adjourned  to  8-11-1097,”  and  strnok 
the  application  off  the  file  on  the  adjourned 

Held.— What  has  to  be  considered  iswhe- 
ther  the  order  of  8-11-1097  effectively  dis¬ 
posed  of  the  application  or  was  merely  one 
passed  for  statistical  purposes.  The  deter¬ 
mination  of  this  depends  upon  the  intention 
of  the  Court  which  has  to  be  gathered  from 
the  attendant  circumstances. 

Two  conditions  may  be  held  to  be  neces¬ 
sary  to  be  satisfied  In  making  out  that  a 
subsequent  application  is  a  continuation  of 
the  antecedent  one.— (1)  The  previous  ap¬ 
plication  Bhould  have  been  dismissed  for  no 
fault  or  default  on  the  part  of  the  deoree- 
holder,  and  (2;  the  subsequent  application 
must  be  similar  in  scope  and  character  to 
the  previous  one. 

As  the  two  above  conditions  are  satisfied 
in  the  case,  the  subsequent  application  of 
1098,  is  only  by  way  of  a  revival  of  the  an¬ 
tecedent  proceedings.  The  disposal  order 
of  8-11-1097  does  not  affect  the  rights  of  the 
decree-holder  to  bring  the  legal  represent¬ 
atives  of  the  deceased  judgment-debtors 
within  three  years.—  18  T.  L.  J.,  792. 

39.  In  execution  of  a  decree,  an  execu¬ 
tion  application  of  17-1-1097  was  granted 


m 


BTOTTLATIOW  vm  OF  1100. 


and  attachment  of  ptopetfeLe=  -was  ordered  tachmenl  also  except 
on  1-12-1097.  Subsequent  execution  appli-  attachment  is  ordered 
cations  for  sale  were  dismissed  for  default 


anee  of  the  attachment  keeps  alive  the 
deoree,  and  any  farther  application  for  sale 
of  the  property  is  not  an  application  for  exe¬ 
cution  ae  defined  in  Section  223,  but  only  a 


a  senseless  addition  to  all  the  vexations  of 
delay  in  the  course  of  procedure  to  hold 
that  when  for  any  reason,  satisfactory  or 
not,  the  execution  of  a  final  deoree  in  a  suit 
fails  or  is  set  aside  and  the  proceedings  as 
regards  that  execution  are  taken  ofi  the  file, 
the  whole  salt  is  discontinued  thereby  and 
further  proceBdings  for  the  same  purpose 


tion  has  been  finally  disposed  of,  it  cannot 
be  maintained  that  any  application  that 

more  convenient  carrying  out  of  the  steps 
prayed  for  in  that  petition  should  be  treat¬ 
ed  as  a  fresh  substantive  application.  No 
doubt,  if  the  subsequent  application  pray* 
for  execution  in  a  manner  not  prayed  for 

will  be  a  fresh  application  to  which  the 
provisions  of  Section  23d  would  apply. 
Where  a  pending  petition  prayed  for  bho 
execution  of  the  decree  by  sale  of  the  pro¬ 
perty,  the  petition  is  not  exhausted  till  the 
Court  has  done  all  that  has  been  prayed  for 
In  it.  The  Court  is  bound  to  do  all  that 
is  necessary  to  efiectively  satisfy  the  pra- 

properties,  it  would  impliedly  inolude  the 


proposition  of  law  that,  because  an  execution 
oase  has  been  dismissed  by  reason  of  no 
steps  having  been  taken  by  the  decree-holder 
within  a  certain  time  limited  to  bring  the 
attaohed  property  to  sale,  the  attachment 

sarily  falls  through.  All  that  can  be  said  of 
suoh  an  order  is  that  the  decree-holder  not 
having  taken  any  steps  within  the  time 
limited  for  the  purpose  of  bringing  to  sale 
the  property  whioh  had  been  attaohed, 
nothing  farther  ooald  then  be  done  and  the 
exeoution  therefore  must  discontinue.  But 
it  oould  never  have  been  intended  that  all 
that  had  been  done  antecedent  to  the  order 
In  question  by  way  of  attachment  for  the 
purpose  of  bringing  the  property  to  sale 
must  be  taken  to  have  fallen  through,  and 
the  deoxee-holder  should  begin  again  as  if 
in  a  fresh  case”  (33  0al.,  666). 

The  difficulty  cannot  arise  under  the 
Code  of  1100,  as  the  dismissal  of  the  execu¬ 
tion  application  would  put  an  end  to  the  afc- 


that  are  prescribed  by  the  Civil  Procedure 
Code.  It  oannot  reasonably  be  maintained 
that  every  step  in  the  process  of  execution 
of  the  deoree  against  the  property  of  the 
judgment-debtor  should  be  Bpeoified  in  the 
oxeoution  petition  and  that  otherwise  the 
Court  need  not  take  suoh  steps.  If,  there¬ 
fore,  in  the  pending  petition  there  had  been 
a  proper  and  effective  prayer  for  sale,, a  sub¬ 
sequent  application  for  attachment  of  the 
properties  as  a  preliminary  to  the  sale  oan¬ 
not  be  treated  as  a  substantive  fresh  appli¬ 
cation  to  whioh  Seotion  223  will  apply. 

If  the  lisb  of  properties  is  put  into  Court 
only  after  the  expiry  of  12  years,  the  mere 
faot  that  an  execation  petition  containing  a 
prayer  tor  attachment  had  been  filed  within 

tion  against  the  properties  from  the  bar 
of  Section  223. 

An  application  by  a  legal  representative 
would  be  a  proper  application  in  exeootiou 
for  purposes  yi  the  limitation  law,  though 


ns 


See.  42 1 


The  civil  Peoceduee  Code 


42.  Every  transferee  of  a  decree  shall  hold  the  same  subject 
Transferee  to  e4uities  any)  wilich  the  judgment- 

rans  eree.  debtor  might  have  enforced  against  the  original 

decree-holder. 


first  assignee,  wt 


Held.— Seotioi 
to  the  equities  a 
decree,  holder 


Sec.  42  [  =  S.  220  =  S.  t9  ] 

‘  ‘Section  22G  corresponds  to  Seotion  233 
of  the  British  Indian  Civil  Procedure  Code, 
Aot  Xof  1877  (also  Section  233  of  the  1882 
Code).  This  Seotion  did  not  find  a  place  in 
Aot  VIII  of  1852.  Prior  to  1877,  there  was 
statutory  provision  made  only  with  regard 
to  ‘application  by  whom  to  be  made  if 
decree  be  transferred  from  original  decree- 
holder  to  another  person’  and  'oross 
deorees.'  *  *  It  will  thus  be  clear  that  the 
Aot  of  1859  contained  no  statutory  provi¬ 
sions  restricting  the  rights  of  any  decree- 
holder  by  any  equity  that  may  exist  between 
himself  and  the  judgment-debtor.  Such  a 
restriction  was  introduced  for  the  first  time 
by  Section  283  of  Aot  X  of  1877.”— 


!.  P.  0.  applied  only 
arising  between  the  origmtti 
and  the  judgment-debtor, 
not  apply  to  such  as  arise 
signee  of  the  deoree-holder 
and  the  judgment-debtor. 

The  English  law  recognised  two  kinds  of 
estates— (a)  legal  and  (i>)  equitable  estate. 
The  English  Oommon  law,  as  it  originally 


reoognised,  though  sparingly  at 
lore  liberally  later  on.  At  com- 
'the  assignee  of  a  judgment  was 
id  aa  Invested  with  legal  title, 


P.K.  obtained  a  deo 
signed  it  to  P.  P,  Th 
of  the  decree,  placed 
able  property  under  attachment.  He  ther 
assigned  the  decree  to  A.  A„  who  sought 
to  bring  the  attaohed  properties  to  sale 
The  heir  of  the  deoeased  judgment-debtoi 
contended,  inter  alia,  that  the  first  assi¬ 
gnee,  who  was  a  nephew 
debtor,  had  agreed  not  to 


modified.  The  English  law  on  the  subject  is: 
“Though  the  assignee  takes  subject  to 
equities  available  against  the  assignor,  he 
’—  Is  only  thereby  made  liable  to  eqoities 

L.  J.,  7.  against  the  original  assignor,  not  to  those 
available  against  the  intermediate  assignor, 
so  that  where  a  liability  (such  as  a  set- 
y  and  as-  off)  only  attaohes  to  the  intermediate  as- 
ixeoution  signor,  the  ultimate  assignee  can  maintain 
f  immov  aotion  freed  from  the  equity.” 

He  then  The  meaning  of  the  word  “every”  imports 
0  sought  the  existence  of  more  than  one  in  a  parti¬ 
cular  olass.  The  term  “every  transferee” 
therefore  will  apply  to  the  snooessive  trans¬ 
ferees  of  the  plaintiff— judgment-debtor, 
the  judgment-  Under  Seotion  2,  the  term  “deoree-holder" 
:e  ont  execution  applies  not  only  to  the  plaintiff— jndgment- 
!  attached,  and  oreditor,  but  also  his  transferees.  ‘The  assi- 
ee,  who  merely  gnee  of  a  judgment  takes  it  sabjeot  to  all 

m 


II) 


Regulation  VI li  oe  1100. 


I  S«c  43 

43-  (1)  Where  a  judgment-debtor  dies  before  the  decree  has 
Legal  representative  keen  ftdly  satisfied,  the  holder  of  the  decree  may 
apply  to  the  Court  -which  passed  it  to  execute  the 
same  against  the  legal  representative  of  the  deceased. 

(2)  Where  the  decree  is  executed  against  such  legal  re¬ 
presentative,  he  shall  be  liable  only  to  the  extent  of  the  property  of 
the  deceased  which  has  come  to  his  hands  and  has  not  been  duly 
disposed  of ;  and,  for  the  purpose  of  ascertaining  such  liability,  the 
Court  executing  the  decree  may,  of  its  own  motion  or  on  the  appli¬ 
cation  of  the  decree-holder,  compel  such  legal  representative  to  pro¬ 
duce  such  accounts  as  it  thinks  fit. 


equities,  defences  and  agreements  subsisting 
between  the  original  parties,  whether  be  had 
notice  of  them  or  not,  acquiring  in  this  res¬ 
pect  no  stronger  rights  than  his  assignor 
possessed.’  Therefore,  an  assignee— decree- 
holder,  or  in  other  words,  the  transferee 
of  a  decree,  holds  the  same  subject  to  the 
equities  (if  any)  which  the  judgment-debtor 
might  have  enforced  against  the  plaintiff, 
judgment-creditor,  and  not  as  against  any 
intermediate  assignee — decree-holder,  and 
the  term  “original  decree-holder”  in  the 

plaintiff, judgment-creditor,  and  no  other.— 


Sec.  43  £  =  Sec.  227  »  S.  SO  ] 

I.  1.  Section  227  of  Eegulation  IX  of 
1065  was  as  follows  “227.  If  a  judgment- 
debtor  dies  before  the  decree  has  been  fully 
executed,  the  holder  of  the  decree . repre- 


Case  Law. 

1.  A,  defendant,  died  during  the  pen¬ 
dency  of  a  suit,  and  on  plaintiff’s  applica¬ 
tion  B  was  joined  as  party  in  A’s  place. 
After  decree,  plaintiff  discovered  that  B 
was  not  A’s  legal  representative  and  applied 
to  the  Court  to  join  C  (appellant)  as  such 
representative.  The  Court  granted  the  per¬ 
mission  under  Section  227,  C.  P.  C. 

HeZ<2.- Seotion  227  provides  only  for  re¬ 
presentation,  in  execution,  of  judgment- 
debtors  who  die  after  decree;  and  if  plain¬ 
tiff  by  mistake  or  oversight  failed  to  obtain 
a  decree  against  the  right  party,  the  mis- 

None  of  the  persons  against  whom  plain¬ 
tiff  obtained  the  decree  died  since  the  date 
of  the  decree,  and  the  original  first  defend¬ 
ant  was  not  a  judgment-debtor,  i.  e.:  a 
person  against  whom  a  decree  is  passed. 
The  original  first  defendant  died  long  before 


Suoh  representative  shall  be  liable  only 
tive  to  produce  snch  accounts  as  it  thinks 

2.  The  above  Section  was  the  same  as 
Section  234  of  the  Indian  Code  of  1862. 

fiedMwas  substituted  for  the  word  “exe¬ 
cuted”  to  remove  a  conflict  of  dooislons. 


2.  The  question  having  been  referred 
to  a  Pull  Benoh  whether  a  suit  would  lie  to 
set  aside  an  order  passed  in  execution  pro¬ 
ceedings  making  the  representatives  of  s 
deceased  judgment-debtor  liable  to  a  decree 
passed  against  the  debtor  personally,  on  the 
ground  that  the  representatives  were  in 
possession  of  assets  belonging  to  the  estate 
of  the  deoeased : 


See.  43] 


The  Civil  procedure  Code 


[Part 


Held.— An  order  paBsed  in  an  enquiry 
held  under  Section  227  of  the  Oivil  Proce¬ 
dure  Code  falls  under  Clause  {&)  of  Seotion 
238,  [new  Section  40]  and  thus  is  a  decree 
under  Section  2  of  the  Code;  and  therefore 
the  suit  is  not  maintainable. 

7  he  only  course  open  to  the  plaintiffs  was 
to  appeal  against  the  order.  Not  having 
done  so,  the  order  must  stand  and  a  regular 
suit  could  not  be  instituted  to  have  it  oan- 


Section  227  prescribes  the  procedure  to 
be  adopted  on  the  death  of  a  judgment- 
debtor,  but  does  not  provide  for  any  order 
to  be  passed  under  it.—  11  T.  L.  R.,  4. 

3.  Though  a  son  under  the  Hindu  Law 
is  bound  to  pay  his  father’s  just  debts  from 
any  property  he  may  possess,  yet  when  he 

tative  of  his  deceased  father  for  purposes 
of  execution,  his  liability  is  limited  to  the 
extent  of  assets  which  may  have  come  to 
his  hands  and  not  duly  disposed  of^^ 

To  ascertain  the  assets  of  the  deceased, 
the  Court  may  hold  an  enquiry. 

The  purchaser  as  against  whom  also 
fraud  is  alleged  is  not  and  oannot  be  made 
a  party  to  the  execution  proceedings  [  Sec¬ 
tion  238  (new  Seotion  40)  ],  and  the  ques¬ 
tion  of  fraud  or  fraudulent  preference  is, 
therefore,  a  matter  which  the  plaintiff 
should  agitate  in  a  regular  suit,  if  he  is 
disposed  and  advised  to  pursue  the  property 
in  execution  of  his  own  deoree.— 


4.  The  permission  of  the  Court  is  not 
necessary  to  file  an  execution  petition 
against  whomsoever  the  deoree-holder  al¬ 
leges  to  be  the  judgment-debtor’s  repre¬ 
sentative.-  23  T.  L.  R.,  214. 


oree-holder  to  make  such  application.  All 
that  is  necessary  to  be  done  under  this  See- 
tion  by  the  deoree-holder  is  to  apply  t0 
execute  the  deoree  against  the  legal  repre- 
sentatiye,  and  if  suoh  an  application  is  filed 
by  the  Court  and  any  action  taken  thereon, 
such  a s  ordering  notice  to  the  legal  repre¬ 
sentative  so  as  to  entitle  the  legal  represen¬ 
tative  to  appear  and  contest  the  applica¬ 
tion,  the  legal  representative  must  be 
deemed  to  be  duly  brought  on  to  the  record 
irrespective  of  bhefinal  order  on  the  deoree- 
holder’s  application. 

The  term  “decree-holder”  in  Seotion 
227  must  be  taken  to  include  his  assigns  and 

after  Section  225  [  =  Or.  XXI,  r.  14  ]  which 
deals  with  the  transfer  of  a  decree  by  assign- 

23  T.  L.  R.,  219. 

6.  Where  the  son  of  a  Mithakshar* 
father  is  proceeded  against  as  his  legal  re¬ 
presentative  in  execution  of  a  deoree  passed 
against  the  father  and  is  in  possession  of 
the  ancestral  estate,  it  lies  upon  him  to  ac¬ 
count  for  suoh  property  and  failure  to  do  so 
entails  personal  liability  on  him  to  the  ex¬ 
tent  of  the  property  in  respect  of  which  he 
is  bound  to  account. 

“  The  judgment-debtor  had  only  to  ao- 
oonnt  up  to  the  full  value  of  the  assets  he 
received  as  legal  representative.  It  Is  for 
the  decree-holder  in  the  first  instance  to 

presentatlve,  and  the  onus  is  then  shifted 
on  the  latter  to  show  how  the  assets  were 
applied.  Once  it  is  admitted  or  proved 
that  the  legal  representative  songht  to  be 
made  liable  has  come  into  possession  of 
assets  belonging  to  the  estate  of  the  deceas¬ 
ed,  it  is  for  him  to  satisfy  the  Court  as  to 


5.  Section  227  is  the  Seotion  under 
which  the  legal  representative  of  a  deceas¬ 
ed  defendant  after  decree  can  be  brought 
on  to  the  record  and  the  Seotion  does  not 
authorise  any  application  by  the  represen¬ 
tative  himself  but  only  authorises  the  ae- 


Where  a  person  is  proeeeded  against  as 
representative  of  a  deoeased  judgment- 
debtor,  and  it  is  proved  that  property  of 
the  deceased  judgment-debtor  has  ooine 


sis 


II] 


[See.  44 


KBGtJLATIOH  VIII  OF  1100. 

Procedure  in  execution. 

44.  Subject  to  such  conditions  and  limitations  as  may  be  pre- 
PoweiB  of  court  to  scr’i^e^>  the  Court  may,  on  the  application  of  the 
enforce'azeoution? ’  decree-holder,  order  execution  of  the  decree — 

(a)  by  delivery  of  any  property  specifically  decreed; 

(b)  by  attachment  and  sale  or  by  sale  -without  attach¬ 

ment  of  any  property ; 

(c)  by  arrest  and  detention  in  prison ; 

(d)  by  appointing-  a  receiver ;  or 

(0)  in  such  other  manner  as  the  nature  of  the  relief 
granted  may  require. 


into  his  hands,  it  lies  upon  the  person 
against  whom  execution  is  sought,  to  ac¬ 
count  for  ail  the  property  of  the  deceased 
judgment-debtor  which  has  come  into  his 
hands. 

The  appellant  having  failed  to  satisfy 
the  Court  that  he  had  duly  applied  the  pro¬ 
perty  of  the  deceased,  was  personally  liable 
to  the  extent  of  the  property  in  respect  of 
whioh  he  had  failed  so  to  satisfy  the  Court. 

35  T.  L.  R.,  SS. 

7.  An  ex  parte  judgment-debtor  died 
and  his  legal  representative  objeeted  to  the 
execution  of  the  decree  on  the  ground  that 
the  judgment -debtor  was  not  aware  of  the 
deeree,  and  that  it  was  fraudulently  ob¬ 
tained. 

Hsfd.-The  contention  relating  as  it  did 
to  the  validity  of  the  deoree  and  not  being 
one  relating  to  the  execution,  discharge  or 
satisfaction  of  the  deoree  could  not  be  gone 
into  in  execution  proceedings  nnder  Seotion 
23S.  Snob  a  question  oonld  only  be  tried 
in  a  regular  Buit  brought  for  the  purpose, 
as  an  application  in  exeontion  assumes  the 
validity  of  the  decree  sought  to  be  exe¬ 
cuted.—  II  T.  L.  j.,  293. 

Bef— 19  T.  I*.  J,  822. 

S.  A  deoree  for  recovery  of  immovable 
property  with  arrears  of  rent  and  costs  was 


passed  against  three  individuals.  The 
seoond  plaintiff— special  respondent— ap¬ 
plied  for  execution  of  the  decree.'  The  13th 
defendant— special  appellant— who  claimed 
the  property  covered  by  the  deoree  nnder 
two  sale  deeds  executed  by  the  heirs  of  the 
2nd  defendant  after  the  passing  of  the  de¬ 
cree,  resisted  exeontion.  It  was  oontended 
for  the  13th  defendant— special  appellant— 
that  he  was  the  legal  representative  of  the 
deceased  2nd  defendant  within  the  meaning 
of  Seotion  227  of  the  Civil  Procedure  Code, 
and  that  as  he  (the  13th  defendant- special 
appellant)  was  not  impleaded  in  the  exe¬ 
cution  application  bat  was  only  brought  in 
as  a  party  after  the  lapse  of  six  years  from 
the  2nd  plaintiff's  attaining  majority,  the 
exeontion  of  the  deoree  was  barred. 

Held!.— The  13th  defendant-special  ap- 
pellant— oonld  not  be  considered  to  be  the 
legal  representative  of  the  deceased  2nd 
defendant  within  the  meaning  of  Seetfgn 
227.  The  wording  of  Section.  227,  which 
provided  for  the  exeontion  of  a  decree 
againgt  a  jodgment-dehtor’s  legal  raprfe 
sentative  when  the  jndgment-dehioi.  had 
died  before  the  deeree  had  been  folly  exe¬ 
cuted,  showed  clearly  that  the  person  who 
olaimed  to  be  suoh  legal  representative 
should  at  least  be  one  against  whom  the 
whole  of  the  deoree  oonld  be  executed. 


r-28 


THE  CIVIL  FBOCEDLBE  COLE 


Sec.  45] 


[Pat 


45.  (1)  Where  a  decree  is  paesed  against  a  party  as  the  lega 
Enforcement  of  de  representative  of  a  deceased  person,  and  the  de 
ores  against  legal  repie-  cree  is  for  the  payment  of  money  out  of  the  pro- 
tentative.  perty  of  the  deceased,  it  may  be  executed  by  the 

attachment  and  sale  of  any  suoh  property. 

(2)  Where  no  such  property  remains  in  the  possession 
of  the  judgment-debtor  and  he  fails  to  satisfy  the  Court  that  he  has 
duly  applied  suoh  property  of  the  deceased  as  is  proved  to  have  come 
into  his  possession,  the  decree  may  be  executed  against  the  judgment- 
debtor  to  the  extent  of  the  property  in  respect  of  which  he  has  failed 
so  to  satisfy  the  Court  in  the  same  manner  as  if  the  decree  had  been 
against  him  personally. 


It  was  quite  dear  that  at  any  rate  so  far 
as  the  oostB  awarded  hy  it  was  concerned, 
the  decree  under  consideration  was  not 
capable  of  execution  as  against  the  13th 
defendant.  Moreover,  the  13th  defendant’s 
sales  were  aSeoted  by  lis  pendens,  and  2nd 
plaintiff— speoial  appellant— was  entitled 
under  Section  260  of  the  Civil  Prooednre 
Code  [  =  Or.  XXI,  r.  38  (1)3  to  execute  the 
decree  by  removing  the  13th  defendant 
from  the  property.—  12  T.  L.  J.,  Sid. 

9.  See  also  - 

Or.  XXI,  r.  20.— 

38  T.  L.  R„  318 

(  =  12  T.  L.  J.,  Sli). 


Sec.  44  [  =  „  =  S.  51] 

In  regard  to  Seotion  51  of  the  British 
Indian  Oode,  the  Indian  Special  Committee 
said “  This  Olanse  states  generally  the 
powers  of  the  Court  in  regard  to  exeontion 
leaving  the  details  to  be  determined  by 
Buies.  It  will  be  observed  that  the  power 
to  direct  Immediate  execution  is  no  longer 
restricted  to  one  olass  of  enits  but  that  it  is 
now  general  in  terms.  Any  limitation  that 
may  be  found  necessery  will  be  imposed  by 
Boles.” 


Sec.  45  [  =  S.  248  =  S.  S3) 

I.  In  .  Sub-section  (2),  the  words  “  in 
respect  of  which  he  has  failed  so  to  satisfy 
the  Court  ”  have  been  substituted  for  the 
words  “not  duly  applied  by  him"  in  the 
corresponding  second  Para  of  Seotion  248 
of  the  old  Begulation. 

1.  The  suit  was  on  a  bond  exeouted  by  a 
deceased  Hindn  Makkathayee  against  his 
sons  as  legal  representatives.  The  Distrlot 
Judge  gave  a  deoree  personally  against  the 
defendants. 

Held.— The  snit  being  against  the  defend¬ 
ants  as  the  legal  representatives  of  thsir 
father,  the  proper  procedure  to  be  followed 
was  that  provided  in  Seotion  248,  0.  P.  0. 

The  plaintiff  need  not  have  been  called 
upon  before  obtaining  deoree  to  prove  what 
assets  oame  into  defendants’  hands,  sinoe 
the  deoree  would  Eimply  have  been  for 
money  to  be  recovered  from  the  assets  of 
the  deceased.  The  deoree  should  mention 
that  it  should  be  exeouted  as  directed  by 
Seotion  248. 

The  rule  of  law  governing  oeses  of  this 
kind  is  that  defendants  oannot  be  held  liable 
for  anything  more  than  the  assets  of  their 
father  clearly  proved  ,to  have  passed  into 


li  ]  Regulation  VIII  of  1100.  t  Sec.  46 

46.  Where  the  decree  is  for  the  partition  of  an  undivided 
estate  assessed  to  the  payment  of  revenue  to  Our 
sop»*riSionn<5ffhaM.eoc  Government  or  for  the  separate  possession  of  a 
share  of  such  an  estate,  the  partition  of  the 
estate  or  the  separation  of  the  share  shall  be  made  by  the  Division 
Peishkar  or  any  gazetted  subordinate  of  the  Division  Peishkar  de¬ 
puted  by  him  in  this  behalf,  in  accordance  with  the  law  (if  any)  for 
the  time  being  in  force  relating  to  the  partition,  or  the  separatepos- 
session  of  shares,  of  such  estates. 


their  possession  and  not  duly  disposed  of  by  (2)  The  abatement  of  the  snit  nnder  Sec- 
them.—  16  T.  L.  R.,  81.  tion  355,  C.  P  C,  [  =  Or.  XXTI,  r.  0  ]  had 

no  other  effect  than  that  of  preventing  the 
then  plaintifis  or  those  claiming  nnder 


D.  Tj.  R.,  250. 


Sec.  47] 


The  civil  PkoeEDtmu:  ti&fiE  tfte 

Arrest  and  Detentim. 

'47.  (1)  A  judgment-debtor  may  be  attested  in  execution  0 
Arrest  ana  detention  a  decree  at  any  hour  and  6n -any  day,  and  shal 
r«s  »n  e  an  ion.  goon  as  practicable,  be  brought  before  th 
Court,  and  his  detention  may  be  in  the  civil  prison  of  the  district  i 
tvhich  the  Court  ordering  the  detention  is  situate,  or,  'Where  such  tfivi 
prison  does  not  afford  suitable  accommodation,  in  any  other  plao 
which  Our  Government  may  appoint  for  the  detention  of  person 
ordered  by  the  Court  of  such  district  to  be  detained  : 

Provided,  firstly,  that,  for  the  purpose  of  making  an  arres 
under  this  Section,  no  dwelling-house  shall  be  entered  after  sunse 
add  before  sunrise: 

Provided,  secondly,  that  no  outer'door  of  a  dwelling-houss 
shall  be  broken  open  unless  such  dwelling-house  is  in  the  occupancy 
of  the  judgment-debtor  and  he  refuses  or  in  any  way  prevents  access 
thereto,  but  when  the  officer  authorised  to  make  the  arrest  has  duly 
gained  access  to  any  dwelling-house,  he  may  break  open  the  door  of 
any  room  in  which  he  has  reason  to  believe  the  judgment-debtor  is 
to  be  found: 

Provided,  thirdly,  that,  if  the  room  is  in  the  actual  occu¬ 
pancy  of  a  woman  who  is  not  the  judgment-debtor,  the  officer  au¬ 
thorised  to  make  the  arrest  shall  give  notice  to  her  that  she  is  at 
liberty  to  withdraw,  and,  after  allowing  a  reasonable  time  for  her 
to  withdraw,  and  giving  her  reasonable  facility  for  withdrawing, 
may  enter  the  room  for  the  purpose  of  making  the  arrest : 
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Provided,  fourthly,  that,  where  the  decree  in  execution  of 
which  a  judgment-debtor  is  arrested  is  a  decree  .for  the  payment  of 
money  and  the  judgment-debtor  pays  the  amount  of  the  decree  and 
the  costs  of  the  arrest  to  the  officer  arresting  him,  such  officer  shall 
at  once  release  him. 

(2)  Our  Government  may,  by  Notification  in  Our  Go¬ 
vernment  Gazette,  declare  that  any  person  or  class  of  persons  whose 
arrest  might  be  attended  with  danger  or  inconvenience  to  the  public 
shall  not  be  liable  to  arrest  in  execution  of  a  decree  otherwise  than 
in  accordance  with  such  procedure  as  may  be  prescribed  by  Our  Go¬ 
vernment  in  this  behalf. 

(3)  Where  a  judgment-debtor  is  arrested  in  execution 
of  a  decree  for  the  payment  of  money  and  brought  before  the  Court, 
the  Court  may  inform  him  that  he  may  apply  to  be  declared  an  in¬ 
solvent,  and  that  he  will  be  discharged  if  he  has  not  committed  any 
act  of  bad  faith  regarding  the  subject  of  the  application  and  if  he 
complies  with  the  provisions  of  the  law  of  insolvency  for  the  time 
being  in  force. 

(4)  Where  a  judgment-debtor  expresses  his  intention  to 
apply  to  be  declared  an  insolvent  and  furnishes  security,  to  the  satis¬ 
faction  of  the  Court,  that  he  will  within  one  month  so  apply,  and 
that  he  will  appear,  when  called  upon,  in  any  proceeding  upon  the 
application  or  upon  the  decree  in  execution  of  which  he  was  arrested, 
the  Court  shall  release  him  from  arrest,  and,  if  he  fails  so  to  apply 
and  to  appear,  the  Court  may  either  direct  the  security  to  be  realised 
or  commit  him  to  the  civil  prison  in  execution  of  the  decree. 

(5)  Where  the  judgment-debtor  applies  for  time  to  enable 
him  to  pay  the  judgment-debt,  the  Court  may  leave  the  judgment- 
debtor  in  the  custody  of  an  officer  of  the  Court  for  a  specified  period 
not  exceeding  fifteen  days  or  release  him  on  his  furnishing  security 
to  the  satisfaction  of  the  Court  for  his  appearance  at  the  expiration 
of  the  specified  period  if  the  decree  be  not  sooner  satisfied. 


See.  47  [  =  S.  325  =  S.  55  1 
I.  Sub-sec.  (I)— 2nd  Prooiso— Under  the 
old  Regulation,  no  oncer  door  of  a  dwelling- 
house  should  be  broken  open.  This  prohi¬ 
bition  has  been  removed  and  any  outer-door 
of  a  dwelling-house  may  now  be  broken 
open  to  effect  the  arrest  of  a  judgment- 
debtor  in  execution  of  a  deoreo,  provided 


that  the  dwelling-house  is  in  the  occupancy 
of  the  judgment-debtor  and  he  refuses  or 
prevents  aocess  thereto. 

The  Indian  Select  Committee  of  1909©b- 
served:— ‘*Ifc  has  been  strongly  urged  in 
several  quarters,  more  particularly  by  *&e 
Government  of  the  Punjab,  that  the  prohi¬ 
bition  against  the  forcing  of  an  -tttbrcttor 
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by  demanding  snob  eeoorifcy  as  would  be 
sufficient  to  seotue  tbe  personal  appearance 
of  tbe  judgment-debtor  in  Court  whenever 
that  is  required.  To  hold  otherwise  would 
practically  amount  to  a  denial  of  protection 

needed,  and  would  defeat  the  humane  ob¬ 
ject  which  the  Legislature  had  in  view  in 
enacting  this  provision.—  15  T.  L.  d.,  555. 

2.  The  accused  was  standing  on  naohsul 
under  orders  of  the  Monsifi’s  Court,  Pad- 
manabbapuram.  At  that  time,  15  days* 
mohsai  had  expired  and  with  the  oonsenb 

of  the  decree-holder,  the  period  had  bean 

extended  by  the  Court.  The  aooused  es- 
caped  from  such  mohsul  custody,  and  was 
ordered  to  be  prosecuted  by  the  Munsiff, 
and  was  convioted  by  the  Seoond  Class  Ma¬ 
gistrate  under  Seotion  224  T.  P.  C.  and 
Section  539  Civil  Procedure  Code.  On  ap? 
peal,  the  Additional  District  Magistrate 
aoquitted  the  accused,  as  he  held  that 
there  could  be  no  legal  onstody  of  a  judg- 
ment:debtor  after  15  days'  mohsul  had  ex¬ 
pired 

mid  (Upholding  the  order  of  aequifetal).- 
The  detention  of  a  judgment-debtor  in  the 
oustody  of  an  Officer  of  the  Court  oannot 
extend  beyond  tbe  period  of  fifteen  days. 

Section  325,  0.  P.  C.,  provides  for  the  de¬ 
tention  of  a  judgment-debtor  in  the  oustody 
of  an  Officer  of  the  Court.  But  reading  the 
penultimate  paragraph  of  Sub-seotion  to 


borne  by  him.  To  construe  the  latter  pre 
vision  ns  authorising  au  indefinite  prolongs 
tionof  the  oustody  would  be  to  inbroduo 
the  words  u  at  a  time  ”  at  the  end  of  ih 
fleet  sentence  in  the  paragraph  (E.  B.).- 
4.1  T.  L.R.,'S08 
(=»6  T.L.  J.,HC) 
3.  The  deoree-holder  applied  for  attach 
ment  of  immovable  property  belonging  ti 
third  defendant  and  also  took  steps  for.  ar 
resting  first  defendant  in  execution  of  tbs 
decree.  Eiret  defendant  applied  and  ob¬ 
tained  an  order  that  steps  for  arresf 
should  be  taken  only  after  proceedings 
against  the  immovable  property  of  third 
defendant  terminated.  The  order  was  pass¬ 
ed  without  notioe  to  the  decree-holder.  The 
latter  applied  for  review  of  the  order,  and 
the  Conrt  admitted  the  review  and  oancelled 

the  order.  First  defendant  appealed.  It  was 

contended  for  appellant  that  he  could  not  be 
arrested  in  execution,  as  he  was  exempted 

from  personal  appearance  under  Seotion  98 

and  that  the  lower  Court  should  have  ex. 

ercised  the  discretion  vested  in  it  under 

Ocder  XXI,  Buie  19. 

Beld.— The  soope  and  purpose  of  8eotion 

debtor  in  exeoutiou  of  a  deoree.  1  The  ap. 

pearanoe  referred  to  in  the  Seotion  is  ap- 
pearanceas  a  party  or  a  witness  in  the 
oonrse  of  a  suit  or  other  proceeding.  The 
provision  of  tha  Code  relating  to  the  arrest 
of  judgment- debtors  is  Section  47-  It  spp-. 
dally  provides  for  the  exemption  of  certain 


II]  REGULATION  V TIT  OF  1100.  [See.  49 

48.  Notwithstanding  anything  in  this  Part,  the  Court  shall 
Prohibition  of  arrest  n°I’  order  the  arrest  or  detention  in  the  civil 

or  detention  of  women  prison  of  a  woman  in  execution  of  a  decree  for 
fo'moneyT  oi  amreo  the  payment  of  money. 

49.  Our  Government  may  fix  scales,  graduated  according  to 

Subsistence  allowance  ran^’ race  an^  nationality,  of  monthly  allowances 
n  is  once  w  .  for  subsistence  of  judgment-debtors. 

the  property  proceeded  against  belongs  to  (8),  of  the  Civil  Procedure  Code,  does  not 
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50.  (1)  Every  person  detained  in  the  civil  prison  in  execu- 
Detenfeion  ana  release,  tion  of  a  decree  shall  be  so  detained, — 

(a)  where  the  decree  is  for  the  payment  of  a  sum  of 
money  exceeding  fifty  rupees,  for  a  period  of  six 
months ;  and, 

(b)  in  any  other  case  for  a  period  of  six  weeks  : 

Provided  that  he  shall  be  released  from  such  detention  be¬ 
fore  the  expiration  of  the  said  period  of  six  months  or  six  weeks,  as 
the  case  may  be, — 

(i)  on  the  amount  mentioned  in  the  warrant  for  his 

detention  being  paid  to  the  officer  in  charge  of 
the  civil  prison,  or 

(ii)  on  the  decree  against  him  being  otherwise  fully 

satisfied,  or 

(iii)  on  the  request  of  the  person,  on  whose  applica¬ 

tion  he  has  been  so  detained,  or 

(iv)  on  the  omission  by  the  person,  on  whose  applies 

tion  he  has  been  so  detained,  to  pay  subsistence 
allowance : 

Provided,  also,  that  he  shall  not  be  released  from  such  de¬ 
tention  under  Clause  (ii)  or  Clause  (iii),  without  the  order  of  the 
Court. 

(2)  A  judgment-debtor  released  from  detention  under 
this  Section  shall  not  merely  by  reason  of  his  release  be  discharged 
from  his  debt,  but  he  shall  not  be  liable  to  be  re-arrested  under  the 
decree  in  execution  of  which  he  was  detained  in  the  civil  prison. 


Sec.  50  [  =  SB.  831  &  332  =  S.  58], 

I.  I.  The  corresponding  Sections  of 
Begulation  n  oi  1065  are  given  below 
“  831.  Release  of  judgment- debtor. —The, 
judgment-debtor  shall  be  discharged  from 

jail. 

(a)  on  the  amount  mentioned  in  the  war¬ 
rant  of  committal  being  paid  to  the  officer 
in  charge  oi  the  jail ;  or 

(b)  on  the  deoree  being  otherwise  fully 
statisfied ;  or 


(c)  at  the  request  of  the  person  on  whose 
application  he  has  been  imprisoned  ;  or 

(d)  on  suoh  person  omitting  to  pay  the 
allowance  as  hereinbefore  directed  ;  or 

(e)  if  the  judgment-debtor  has  plaoed  all 
his  property  at  the  disposal  of  the  Court  as 
hereinafter  provided  j  or 

(/)  when  the  term  of  his  Imprisonment, 
as  limited  by  Section  382,  is  fulfilled  ;  or 
(p)  when  it  is  certified  by  competent 
medical  authority  that  the  judgment-debtor 
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is  in  a  bad  state  of  health  and  the  Court 
considers  that  his  further  detention  i*  high- 

and  seventh  cases  mentioned  in  this  Section, 

without  the  order  of  the  Court. 

A  judgment-debtor  discharged  under  this 
Section  Is  not  thereby  discharged  from  his 
debt ;  but  he  cannot  be  re-arrested  under 
the  decree  in  execution  of  which  he  was 
imprisoned,” 

“332,  Imprisonment  ywt  to  exceed  siz 
months  :  When  not  to  exceed  si®  weeks. — 
No  person  shall  be  imprisoned  in  execution 
of  a  decree  for  a  longer  period  than  six 

or  for  a  longer  period  than  six  weeks 
if  the  decree  be  for  the  payment  of  a  sum 
of  money  not  exceeding  fifty  rupees.” 

2.  Section  341  of  the  Indian  Code  of  1382 
did  not  contain  Clause  (<?)  found  in  Section 
331.  For  the  object  of  its  insertion,  see 
Note  under  Section  47  Supra.  See  under 
Seotion  51  for  similar  provision, 

II.  For  Form  of  Order  for  the  release  of 
a  person  imprisoned  in  execution  of  a  de¬ 
cree,  see  Appendix  E,  Form  No.  15. 

1,  A  oivil  debtor  committed  to  jail  is  en¬ 
titled  to  immediate  release  on  payment  of 
the  amount  of  the  decree  in  execution  of 
whioh  the  commitment  was  made.  The 
Offioer  in  charge  of  the  jail  is  competent  to 
reoeive  payment  of  the  judgment-debt  and 
set  the  debtor  free.  He  need  not  wait  for 
the  special  orders  of  the  Court  under  whose 
warrant  the  debtor  was  committed  to  ons- 
tody.  The  amount  received  must  be  remit¬ 
ted  to  the  Court  as  early  as  praotioable. 
The  warrant  of  commitment  shall  be  return¬ 
ed  to  the  Court  with  the  faot  of  payment  en¬ 
dorsed  therein  (C.  Oir.  No.  13  of  1061)  — 

4T.L.R.  App.,M. 

2.  A  judgment-debtor  was  arrested  and 
brought  before  the  Court ;  but  the  plaintill 


not  being  present  to  pay  batta,  he  was  re¬ 
leased.  This  was  irregular,  as  plaintiff  had  no 
notice  of  the  arrest.  On  a  fresh  application, 
the  Munsiff  refused  to  grant  a  fresh  warrant 
on  the  ground  that  a  judgment-debtor  once 
dischargad  could  sot  be  re-arrested. 

Seld, — A  judgment-debtor  is  liable  to  be 
re-arrested  when  under  the  first  order  he 
has  not  been  actually  imprisoned. 

7  T.  L.R.  App.,  49. 

3.  A  decree  was  passed  in  a  Small 
Cause  suit  for  a  sum  which  was  less  than 
Rs.  50  on  date  of  decree.  In  execution  of 
the  decree,  the  judgment-debtor  was  ar¬ 
rested,  and  on  the  day  he  was  committed 

eluding  interest  after  decree  and  execution 
costs,  was  more  than  Rs.  50.  The  maxi¬ 
mum  period  of  imprisonment  is  only  six 
weeks  under  Section  332,  C.  I*.  C.,  if  the 
deoree  is  “for  the  payment  of  a  sum  of 
money  not  exceeding  fifty  rupees.”  Ou  refer¬ 
ence  by  the  Small  Cause  Court: 

Held.— The  period  of  imprisonment  under 
Section  332  is  determined  according  to  the 
amount  due  under  the  deoree  on  the  date 
on  which  the  judgment-debtor  is  sent  to 
prison;  and  such  amount  is  calculated  by 
taking  into  acoount  the  amount  due  under 
the  terms  of  the  deoree  and  execution  costs, 
if  any,  allowed  by  the  Court.— 

27T.L.R,,  152 
{-  2  T.  L.  J.,  367), 

4.  A  judgment-debtor  was  arrested  and 
imprisoned  in  Civil  jail  in  execution  of  a 
deoree  and  during  the  course  of  his  incar¬ 
ceration  be  put  in  a  petition  praying  to  be 
released  and  consenting  to  be  re-arrested 

discharge  the  decree-debt  within  a  certain 
time.  As  the  decree-holder  agreed  to  the 
debtor’s  petition  being  granted,  the  latter 
was  released  from  jail.  Subsequently  the 
judgment-debtor  having  failed  to  discharge 
the  debt  within  the  specified  time,  the  de¬ 
cree-holder  applied  for  warrant  to  arrest 
the  debtor. 


m 
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Held. — The  judgment-debtor  so  released 
oould  not  be  re-arrested. 

The  rule  that  a  judgment-debtor  taken 
in  execution  and  released  at  the  instance  o£ 
the  oreditor  cannot  be  re-taken  for  the  same 
debt  is  derived  from  the  oommon  law  and 
was  introduced  into  the  Indian  Civil  Pro- 
oednre  by  Seotion  278  of  the  Aot  of  1859. 
The  provision  in  the  Eegulation  is  based 
on  Section  841  of  the  1882  Aot.  Under  the 

ngreee  with  the  oreditor  to  pay  the  debt 
within  a  date  if  released  and  on  default  to 
be  reincarcerated  and  being  so  released  does 
not  pay  up  the  debt,  cannot  be  re-arrested. 
In  spite  of  agreement  by  the  debtor  to  be 
re-inoarcerated,  he  cannot  be  so  re-incarce¬ 
rated,  if  in  fact  he  was  previously  released 
out  of  custody  with  the  consent  of  the 
oreditor.  A  debtor  released  at  the  request 
of  the  oreditor  cannot  be  re-arrested  for  the 
same  debt.  An  agreement  in  violation  of 
this  provision  cannot  be  recognised. 

As  the  Court  would  not  have  released  the 
decree-debtor  but  for  the  consent  of  the  de- 
oree-holder,  the  release  was  at  the  request 
of  the  latter  within  the  meaning  of  Clause 
(c)  of  Seotion  331,  and  therefore,  the  judg¬ 
ment-debtor  was  not  liable  to  be  re-arrested. 

30  T.  L.  R.,  228 

(=ST.  L.  J .,23). 

5.  Where  a  judgment-debtor  ones  ar¬ 
rested  and  put  In  the  Civil  jail  in  execution 
of  a  decree  had  been  discharged  by  the 
District  Judge  in  bis  capacity  as  Superinten¬ 
dent  of  the  Civil  jail  behind  thebaok  of  the 
judgment-oreditor,  on  a  medioal  certificate, 
on  the  ground  that  the  judgment-debtor’s 
detention  in  jail,  would  be  detrimental  to 
his  life,  he  oould  be  re-arrested  in  execu¬ 
tion  of  the  same  decree. 

Section  331,  relied  upon  by  the  appellant, 
had  no  application,  beoause  the  order  of 
discharge  contemplated  by,  and  referred  to, 
in  Clause  (g)  thereof  is  a  judicial  order  pas- 


appellate  authorities.  There  was  no  such 
order  in  the  case.—  35  T.  L.  R„  219. 

6.  (1)  The  provisions  of  Seotion  331  are 
not  illustrative  but  exhaustive  and  the  Sec¬ 
tion  oannot  be  interpreted  to  mean  that  a 
judgment-debtor  released  from  jail  under 
any  oiroumstanoes  whatever  oould  not  be 
re-arrested  in  execution  of  same  deoree. 

The  Seotion  neoessarily  implies  that  the 
re-arrest  of  the  judgment-debtor  under 
other  circumstances  is  not  illegal.  The 
grounds  of  discharge  ate  the  satisfaction  of 
the  deoree  either  by  payment  of  decree- 
amount,  or  otherwise,  the  expiry  of  the 
term  of  imprisonment,  the  inexpediency  of 
keeping  him  in  jail  owing  to  ill-health,  the 
surrender  by  the  judgment-debtor  of  all 
his  properties  under  the  provisions  of  Chap¬ 
ter  AX  (relating  to  insolvent  judgment- 
debtors),  the  consent  of  the  decree-holder 
for  the  release  of  the  debtor  or  his  neglect 
to  pay  the  subsistence  allowance.  In  two 
of  the  above  oases  the  justification  for  the 
detention  has  been  removed,  and  in  one 
the  full  term  haB  been  served  out.  In  two 
the  release  is  based  on  the  oonsent,  or  is 
the  result  of  the  negleot  of  duty,  on  the 
part  of  the  decree-holder.  In  the  remain¬ 
ing  two  oases  the  release  is  due  either  to 
the  faot  that  the  judgment-debtor  has 
availed  himself  of  the  protection  given  by 
the  Legislature  to  insolvent  judgment- 
debtors  or  to  the  inexpediency  of  keeping  a 
sick  man  in  the  Civil  jail  to  the  risk  of  his 
life.  In  all  the  above  cases  there  is  suffi¬ 
cient  justification  for  the  release  of  the 
judgment-debtor.  In  grounds  (a)  and  (6) 
mentioned  in  the  Section,  a  re-arrest  is  out 
of  the  question  as  the  decree  has.been  satis¬ 
fied.  in  the  remaining  cases,  the  Legisla¬ 
ture  thought  It  expedient  not  to  harrass 
the  debtor  by  a  re-arrest  in  exeoution  of  the 
same  decree.  From  this  it  does  not  follow 
that  the  Legislature  meant  that  a  judgment- 
debtor  onee  arrested  and  released  oould 
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51,  (1)  At  any  time  after  a  warrant  for  the  arrest  of  a  judg- 
Heiease  on  ground  0£  ment-debtor  has  been  issued,  the  Court  may  can- 
1  nssf'  cel  it  on  the  ground  of  his  serious  illness. 

(2)  Where  a  judgment-debtor  has  been  arrested,  the 
Court  may  release  him  if,  in  its  opinion,  he  is  not  in  a  fit  state  of 
health  to  be  detained  in  the  civil  prison. 

(3)  Where  a  judgment-debtor  has  been  committed  to  the 
civil  prison,  he  may  be  released  therefrom — 

(a)  by  Our  Government,  on  the  ground  of  the  exis¬ 
tence  of  any  infectious  or  contagious  disease,  or 

( b )  by  the  committing  Court,  or  any  Court  to  which 
that  Court  is  subordinate,  on  the  ground  of  his 
suffering  from  any  serious  illness: 

(4)  A  judgment-debtor  released  under  this  Section  may 
be  re-arrested,  but  the  period  of  his  detention  in  the  civil  prison  shall 
not  in  the  aggregate  exceed  that  prescribed  by  Section  50. 


Sec.  52  j  The  Civil  Procedure  Codb!  [  Part 

Attachment, 

52.  (1)  The  following  property  is  liable  to  attachment  and 
Property  liable  to  „t-  sa-e  in  execution  of  a  decree,  namely,  lands 
exeontioo  o"aeosa]s  in  houses  or  other  buildings,  goods,  money,  bank¬ 
notes,  cheques,  bills  of  exchange,  hundis,  promis¬ 
sory  notes,  Government  securities,  bonds  or  other  securities  for 
money,  debts,  shares  in  a  corporation  and,  save  as  hereinafter  men¬ 
tioned,  all  other  saleable  property,  movable  or  immovable,  belonging 
to  the  judgment-debtor,  or  over  which,  or  the  profits  of  which,  he  has 
a  disposing  power  which  he  may  exercise  for  his  own  benefit,  whether 
the  same  be  held  in  the  name  of  the  judgment-debtor  or  by  another 
person  in  trust  for  him  or  on  his  behalf  : 

Provided  that  the  following  particulars  shall  not  be  liable  to 
such  attachment  or  sale,  namely 

(a)  the  necessary  wearing-apparel,  cooking  vessels,  beds 
and  bedding  of  the  judgment-debtor,  his  wife  and 
children,  and  such  personal  ornament  as,  in  accord¬ 
ance  with  religious  usage,  cannot  be  parted  with  by 
any  woman ; 

( b )  tools  of  artisans,  and,  where  the  judgment-debtor  is 
an  agriculturist,  his  implements  of  husbandry  and 
such  cattle  and  seed-grain  as  may,  in  the  opinion  of 
the  Court,  be  necessary  to  enable  him  to  earn  his 
livelihood  as  such,  and  such  portion  of  agricultural 
produce  or  of  any  class  of  agricultural  produce  as 
may  have  been  declared  to  be  free  from  liability 
under  the  provisions  of  the  next  following  Section; 

(c)  houses  and  other  buildings  (with  the  materials  and 
the  sites  thereof)  belonging  to  an  agriculturist  and 
occupied  by  him ; 

(d)  books  of  aocount  ; 

(e)  a  mere  right  to  sue  for  damages  ; 

(/)  any  right  of  personal  service; 

(g)  stipends  and  gratuities  allowed  to  pensioners  of  Our 
Government,  and  political  pensions ; 

(h)  allowances  (being  less  than  salary)  of  any  public 
officer  or  of  any  servant  of  a  local  authority  while 
absent  from  duty ; 

290 


Ill 


Regulation  viii  of  1100. 


[  Sec.  52 

(i)  the  salary  or  allowances  equal  to  salary  of  any  such 
public  officer  rr  servant  as  is  referred  to  in  Clause 

( h ) ,  while  on  duty,  to  the  extent  of— 

(i)  the  whole  of  the  salary,  where  the  salary  does 

not  exceed  fourteen  rupees  monthly ; 

(ii)  fourteen  rupees  monthly,  where  the  salary 

exceeds  fourteen  rupees  and  dees  not  exceed 
twenty-eight  rupees  monthly ;  and 

(iii)  one  moiety  of  the  salary  in  any  other  case  ; 

O')  the  pay  and  allowances  of  persons  to  whom  the 
Native  Articles  of  War  apply,- 

( k )  the  wages  of  labourers  and  domestic  servants 
whether  payable  in  money  or  in  kind ; 

(l)  an  expectancy  of  succession  by  survivorship  or 
other  merely  contingent  or  possible  right  or  interest; 

(m)  a  right  to  future  maintenance ;  and 
(r?)  where  the  judgment-debtor  is  a  person  liable  for  the 
payment  of  land  revenue,  any  movable  property 
which,  under  any  law  for  the  time  being  applicable 
to  him,  is  exempt  from  sale  for  the  recovery  of  an 
arrear  of  such  revenue. 

Explanation.— The  particulars  mentioned  in  Clauses  (g),  (h),  (i) 
(j)  and  ( k )  are  exempt  from  attachment  or  sale  whether  befof^  or 
after  they  are  actually  payable. 

(2)  Nothing  in  this  Section  shall  bo  deemed  to  exempt 
houses  and  other  buildings  (with  the  materials  and  the  sites  thereof) 
from  attachment  or  sale  in  execution  of  decrees  for  rent  of  any  such 
house,  building,  or  site^ 


Sec.  52  [  =  S.  26S  =  S.  6 0] 

I.  The  corresponding  Section  of  Regu¬ 
lation  XI  of  1065  was  as  follows 
«  263.  Property  liable  to  attachment  and 
sale  in  execution  of  decree.— Ihe  following 
property  is  liable  to  attachment  and  sale  in 
execution  of  a  decree  (namely),  lands, 
houses  or  other  buildings,  goods,  money, 
bank-notes,  ohe^ues,  bills  of  exchange. 


hundis,  promissory  notes,  Government  secu¬ 
rities,  bonds  or  other  securities  for  money, 
debts,  shares  in  the  oapifcal  or  joint-stock  of 
any  railway,  banking  or  other  public  Com¬ 
pany  or  Corporation,  and  except  as  herein¬ 
after  mentioned,  all  other  saleable  property, 

judgment-debtor,  or  over  which  or  the  pro¬ 
fits  of  which  he  has  a  disposing  power  which 
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he  may  exercise  for  his  own  benefit,  and 
whether  the  same  be  held  In  the  name  oi 
the  judgment-debtor  or  by  another  person 
in  trust  for  him  ox  on  his  behalf  : 

Provided  that  the  following  partionlars 
shall  not  be  liable  to  such  attaohmentor  sale 
(namely) 


from  attachment  oi  sale  whether  before  or 
after  they  are  actually  payable  : 

Provided  also  that  nothing  in  this  Sec¬ 
tion  shall  he  deemed  to  exempt  the  mater¬ 
ials  of  houses  and  other  buildings  from  ab- 

for  rent.” 


(i)  tools  of  artisans,  and,  where  the  judg- 
ment-debtor  is  an  agriculturist,  his  im¬ 
plements  of  husbandry  and  such  cattle  and 
seed-grain  as  may,  in  the  opinion  of  the 

his  livelihood  as  sueh  ; 

(c)  the  materials  of  houses  and  other 
buildings  belonging  to  and  oooupled  by 
agriculturists  ; 

■  (d)  boohs  of  account  ; 

(e)  mere  rightstosue  for  damages  ; 

(/)  any  right  of  personal  service  ; 

(p)  stipends  and  gratuities  allowed  to 
military  and  oivil  pensioners  of  Government, 
and  political  pensions  ; 

(7i)  the  salary  of  a  public  ofiioer  to  the 
extent  of— 

(i)  the  whole  of  the  salary  where  the 
salary  does  not  exceed  ten  rupees  monthly ; 

(ii)  ten  rupees  monthly  where  the  sal¬ 
ary  exceeds  ten  rupees  and  does  not  exceed 
twenty  rupees  monthly  ;  and 

(iii)  one  moiety  of  the  salary  in  any 


(,')  tl 


of  labourers  and  domestio 


(h)  an  expeotanoy  of  succession  by  survi¬ 
vorship  or  other  merely  contingent  or  possi¬ 
ble  right  or  Interest ; 

(1)  a  right  to  fnture  maintenance. 
Explanation  --The  p 


es  (g),  (h)t  (i)  a: 


l  U)  » 


II.  In  regard  to  the  changes  introduced 
by  the  new  Sections  52  and  53,  the  Notes 
on  Clauses  say 

“Provisions  economically  beneficial  to 
agriculturists  are  introduced,  so  as  to  gua. 
rantee  to  auoh  agriculturists,  as,  in  the  opi¬ 
nion  of  the  Government,  stand  in  need  of  pro¬ 
tection,  that  they  shall  be  enabled  to  culti¬ 
vate  their .  holdings  without  any  break. 
These  provisions  oannot  but  prove  gener¬ 
ally  beneficent  in  view  Of  serious,  and  by  no 
means  temporary,  problems  relating  to  pro¬ 
duction  of  foodstuffs.” 

III.  Sub-Sec.  (I),  Proviso.— Clause 
(a).— -‘The  exemption  of  cooking  vessels 
will,  it  is  believed,  surely  give  effect  to  a 
praotice  already  more  or  less  aooepted  be¬ 
tween  litigants  in  many  parts  of  the  country, 
personal  ornaments  have  already  been  held 
to  be  exempt,  if  forming  part  of  a  wife’s  Stri 
dhanam,  from  attachment  ,in  execution  of 

Hindu  law  concedes  him  a  personal  right 
of  user,  but  doubts  attach  to  a  report  ex¬ 
empting  the  neoessary  ornaments  of  a  Hindu 
woman  as  forming  part  of  her  wearing  ap¬ 
parel.”  (Statement  of  Objects  and  Reasons, 
1901  Amending  Bill).— 

India  Gazette  dated  21-12-19Q1,  Pt,  V, 

2.  Clause  (c).— The  British  Indian  Rule 
has  the  words  “and  the  land  immediately 
appurtenant  thereto  aad  necessary  for  their 
enjoyment”  after  the  words  “the  sites 
thereof”.  The  Indian  Select  Committee  of 
1903  observed:— “We  have  somewhat  en¬ 
larged  the  wording,  though  not  the  princi¬ 
ple,  of  the  exemption  relating  to  houses  and 
buildings  of  agriculturists.  The  exemption 
is  of  little  efficacy  if  the  site  and  the  land 
immediately  appurtenant  and  neoessary  for 
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enjoyment  are  liable  at  any  moment  to  at¬ 
tachment  and  sale”.—  India  Gaxette, 

dated  21-3-1903,  Pt.  7. 

The  original  Bill  (Travancore)  bad  the 
above  words,  bnt  the  Select  Committee  de¬ 
leted  them. 

3.  Clause  (%).—'• It  has  been  held  that 
the  expression  ‘salary'  in  Olanae  (M  inoludes 
half-pay  allowances  during  absence  on  sick- 
leave,  and  it  is  thought  that,  as  a  matter  of 
public  polioy,  the  whole  of  these  should  be 
exempted  from  attachment.”  (Statement  of 
Objects  and  Reasons,  1901  amending  Sill) .— 

India  Gasette  dated  21-12-1901,  Pf.  7- 

4.  Clause  (i)  (i).-The  original  Bill  fix¬ 
ed  the  minimum  salary  at  twenty  Rupees, 
as  in  the  British  Indian  Code.  The  Select 
Committee  considered  the  sum  of  fourteen 
rupees  as  adequate  and  substituted  that 
figure. 

It  may  be  noted  here  that  the  Indian 
Code  has  been  amended  by  Aot  XXVI  of 
1928  whioh  has  substituted  “forty”  for 
‘t  wenty”. 


IV.  Sub  sec.  (2)  —The  original  Bill  bar 
as  in  the  Indian  Code,  the  words  “and  tb 
lands  immediately  appnrtenantthereto  an 
necessary  for  their  enjoyment”  after  tl 
words  “sites  thereof”,  and  the  words  “c 
land”  after  the  word  “site”  at  the  end.  Th 
Seleot  Committee  deleted  them. 


t.  Held  (by  a  majority) — Where  an  Amin 
of  the  Court  wrongfully  attaches  property 
not  belonging  to  the  debtor,  he  has  no 
right  to  hold  it  as  against  the  true  owner, 
and  the  latter’s  removal  thereof  does  not 
constitute  theft,  there  being  no  dishonest 
intention  in  so  doing. 

Per  Krishnasteamij  Boo,  C.  .7.— The  Civil 
Procedure  Code  distinctly  confines  attach¬ 
ment  and  sale  to  the  rights,  title  and  inter¬ 
est  of  the  judgment-debtor  in  the  property. 
Even  the  Court  cannot  order  attachment  of 
the  property  of  one  who  is  not  the  judg- 
ment-debtor.  The  Code  provides  a  proce¬ 
dure  for  investigation  of  claims  to  attaohed 
property  if  preferred.  But  it  does  not  sanc¬ 
tion  wrongful  attachment.  “A  sheriff  or 


5.  Clause  (i)  (ii)  — The  original  Bill 
adopted  the  figures  of  the  Indian  Code, 
namely,  “twenty  rupees”  and  “forty 
rupees”.  The  Seleot  Committee  reduoed 
them  to  “fourteen  rupees”  and  “twenty- 
eight  rupees”  respectively. 

Aot  XXVI  of  1928  has  amended  this  Sub- 
olanse  also  of  the  Indian  Code  by  substitu- 
ting  “eighty”  for  “forty”  in  the  latter  part 
of  the  Sub-olause. 

6.  In  the  Indian  Oode,  the  following 
Proviso  has  .been  added  to  Clause  (i)  by  Aot 
XX  of  1925:- “Provided  that  where  the 
deoree  holder  is  a  society  registered  or 
deemed  to  be  registered  under  the  oo-opBt- 
atrve  societies  Aot,  1912,  and  the  judgment- 
debtor  is  a  member  of  the  sooiety,  the  pro¬ 
visions  of- Sub-clauses  <i)  and  $ i)  shall  be 
eonstrned  as  if  the  word  twenty’  were 
snbeSteted  for  the  word  ‘forty’  when¬ 
ever  it  occurs  and  the  word  ‘forty’  for  the 
word  ‘eighty’.” 


his  officer  seizing  goods  under  a  writ  of  exe¬ 
cution,  is  responsible  in  damages  if  he  takes 
the  goods  of  the  wrong  person.  If  he  takes 
the  goods  of  a  stranger,  though  the  plaintiff 
assures  him  they  are  the  defendant’s  goods, 
he  is  trespasser  ;  for,  he  is  obliged,  at  his 
peril,  to  take  notioe  whose  the  goods  are.” 

The  offioe  of  an  attachment  is  to  make 
specific  the  general  lien  whioh  the  oreditor 
has  upon  the  property  of  the  debtor.  Where 
the  relationship  of  creditor  and  debtor  does 
not  exist  between  the  person  at  whose  in¬ 
stance  the  property  is  attached,  and  the 
person  whose  property  is  attaohed,  the  at¬ 
tachment  does  not  create  a  lien,  in  the 
absence  of  a  lien,  the  Amin  has  no  right  to 
hold  the  property  against  the  owners. 

Per  Kunhiraman  Hair,  J.— The  Apjin 
was  entitled  bo  hold  the  property  ftthtfeed 
by  him  even  as  against  the  real  own#««(*ho 
could  not  get  it  back  without  the  pons^phof 
the  Coart  to  which  the  Amin  is  ettpahed 
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and  not  until  the  owners  establish  their 
claim  to  the  eatUfaotion  of  that  Oonrt  or  of 
some  other  competent  Court  in  the  mode 
prescribed  by  law.  The  Amins  are  bound 
to  afctaoh  the  specific  property  indicated  in 
the  inventory  annexed  to  the  warrant  of 
attachment  and  are,  bylaw,  responsible  for 
the  safe  custody  of  movables  attached  by 
aofcual  seizure.  They  are  personally  liable 
for  loss  of  such  property  whilst  in  their 
possession  and  are  liable  in  damages  for 
breach  of  the  duty  imposed  upon  them  by 
Regulations  and  Rules.  No  Amin  could  be 
permitted  to  defend  an  aotion  against  him 
for  loss  of  attached  property  by  alleging  that 
he,  of  his  own  accord,  handed  the  property 
over  to  the  person  whom  ho  considered  the 
rightful  owner  or  that  the  party  claiming 
to  be  the  rightful  owner  took  it  away  from 
him.  The  system  of  procedure  prescribed 
by  the  Regulation  does  not  vest  much  dis¬ 
cretion  in  the  Amins,  and  there  can  he 
little  doubt,  under  the  circumstances,  that 
the  removal  by  a  third  party  of  property 
attached  and  kept  by  the  Amin  in  his  posses¬ 
sion  and  custody  is  calculated  to  oause 
wrongful  loss  to  the  Amin.  The  attachment 

the  Amin  for  expeases  properly  incurred 
in  its  upkeep  or  safe  custody  and  to  remove 
the  property  from  his  possession  without 
his  consent  or  permission  of  the  Court  may 

2,  An  equity  of  redemption  is  liable  to 
attachment  under  a  money  decree.— 

5T.t,R,  6, 

3.  (1)  A  decree  of  Court  is  no  aonbt 
property  that  can  be  attached  under  Sec¬ 
tion  189  of  the  old  Civil  Procedure  Code 
and  it  (the  decree)  falls  under  the  descrip¬ 
tion  of  “other  property”  in  that  Beotion. 
The  mode  of  attachment  depends  upon  the 
nature  of  the  decree  sought  to  be  attached : 

taohment  should  be  made  under  Sections  221 
and  223  (of  the  old  Code).  The  provisions 
of  these  Sections  Bhould  be  istflctly  com¬ 


plied  with  to  make  the  attachment  oomplete 
and  legally  valid  ;  and  if  it  is  a  decree  lor 
either  immovable  property,  or  for  mosey 
charged  on  specific  immovable  property, 
the  attachment  should  be  made  aocotdiog 
to  the  provisions  of  Section  219. 

(2)  Without  a  proper  attachment  accord¬ 
ing  to  the  provisions  of  the  Civil  Proce¬ 
dure  Code,  there  can  be  no  valid  Eale.  It  has 
been  held  that  a  regularly  perfected  attach- 
ment  is  an  essential  preliminary  to  sales  in 
execution  of  simple  deorees  for  money,  and 
where  there  has  been  no  suoh  attachment, 
any  sale  that  may  have  taken  plaoe  is  not 
simply  voidable  but  de  facto  void.— 

6  T.  L.  R.,  81. 

[The  Seations  of  Regulation  II  of  1037  re¬ 
ferred  to  correspond— Section  189  to  Seo. 
263,  Sec.  219  to  Sec.  271,  Sec.  221  to  Sees* 
269  and  270,  Sec.  223  to  Seo.  265  ofRegu- 
lation  II  of  1066.] 

Ex.- 20  T.  L.  Ru,  166, 

20  T.  L.R.,  235. 

4.  Compensation  awarded  to  a  complain¬ 
ant  in  a  Criminal  case  is  liable  to  attach- 

Court.  If  the  amount  had  been  attached 
in  the  manner  laid  down  in  the  Civil  Pro- 
cedure  Code,  the  Civil  Court  has  simply  to 
ask  the  Magistrate  in  whose  custody  the 
amount  is,  to  remit  the  same  to  it  for  pay¬ 
ment  to  the  attaching  oreditor.  The  sale 
of  suoh  property  is  open  to  objeotion.— 

6  T.  L.  R.  App.,  9. 

5.  The  interests  of  a  junior  member  of 
a  Marumakkabhayom  family  when  its  Kara- 
navan  de  /are  and  de  facto  is  alive,  are  not 
legally  fit  objects  of  sale,  and  are  inoapable 
of  being  separated  or  defined  from  those  of 
others— an  inchoate  and  imperfect  right  In- 
oapable  of  being  defined.  The  sale  of  that 
right  is  therefore  the  sale  of  an  empty  title. 
Suoh  a  thing  can  harm  nobody.— 

7T.  L.R..W 
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6.  Jenmom  rights  are  liable  to  be  sold 

in  execution  of  decrees  like  any  other  species 
of  property  (F.  B.).—  8T.L.R,fi. 

7.  Where  A  and  B,  as  the  reversionary 
heirs  of  C,  sued  to  set  aside  an  attachment 
of  property  made  by  D  in  execution  of  a  de- 
oree,  on  the  ground  that  the  decree-debt 
was  not  real,  and  the  Zillah  Judge  ordered 
the  release  of  the  property  from  attachment: 

Held.-  Ah  0  possessed  a  life  interest  in 
the  atfeaohed  property,  it  was  capable  of  at¬ 
tachment  and  sale  ;  and  therefore,  the 
release  of  the  property  from  attachment  was 

Semile  :  In  execution  of  a  decree  it  is  the 
right,  title  and  interest  of  the  judgment- 
debtor  that  is  sola.  What  is  the  extent  of 
the  right,  title  and  interest,  can  be  decid¬ 
ed  only  in  a  snit  between  the  auction  pur¬ 
chaser  and  those  who  assert  that  the  sale 
conveyed  only  a  limited  interest. 

13  T.  L.  R.,  181. 

Fob— 3  S.  D.,  158. 

8.  Bent  due  to  a  widow  out  of  land  al¬ 
lotted  for  maintenance  and  let  out  by  her 
to  a  tenant  is  not  exempt  under  Clause  l  of 
Seotion  263  of  the  Civil  Procedure  Code 
from  attachment  for  a  decree  debt. 

There  is  a  clear  distinction  between  the 
general  right  to  maintenance,  and  the  rent 
due  from  property  given  for  maintenance.  In 
the  case,  it  was  not  the  former  that  was  at¬ 
tached  or  even  the  property  given  for  main¬ 
tenance,  hut  only  a  oertain  sum  which  was  In 
faot  a  debt  due  to  her  from  the  tenant 
which  she  might  or  might  not  apply  for  her 
maintenance.—  17  T.  L.  R.  App.,  4. 

Ref,— 39  T,  L.  R.,  291. 

3  S.  D.,  158. 

9.  The  Karanavan  of  a  Marumakkatha- 
yam  Tarwad  has,  in  his  individnal  oapaoity, 
no  such  interest  in  Tarwad  properties  set 
apart  by  a  family  oompaot  foe  his  mainten¬ 
ance  as  could  be  legally  attacked  an  1  soli 
for  his  personal  debts. 


Under  the  family  karar,  he  was  to  enjoy 
only  the  nsufruot  of  the  lands  in  lieu  of  his 
claim  for  maintenance,  and  he  was  incom¬ 
petent  to  alienate  the  lands  though  he  was 
given  the  option  of  raising  money  on  the 
security  of  a  small  portion  of  the  land  in 

Fol.-2  T.  L.  J.,  51. 

Ref.— 8  T.  L.  J.,  1. 

39  T.  L.  R.,  291. 

42  T.  L.  R„  406 
(=16  T.L.  J.,  488), 

3  S.  D.,  158. 

10.  A  pension  allowed  by  Government  to 
a  retired  officer  is  exempt  from  liability  to 
attachment,  ss  a  pension  certificate  cannot 
be  transferred  and  the  power  to  transfer  is 
the  test  of  liability  to  attachment. 

A  “stipend”  is  a  settled  pay  or  compensa¬ 
tion  for  services,  whether  daily,  monthly 
or  annual.  A  pension  is  a  stipend  accord¬ 
ing  to  the  ordinary  acceptation  of  the  term. 

20  T.  L.  R.,  32. 


11.  The  property  allotted  to  Karanayan 
for  maintenance  in  a  family  oompaot  with 
an  express  provision  against  alienation  is 
not  liable  to  attachment  for  a  personal  de¬ 
cree  for  money  obtained  against  him. 

The  power  to  transfer  is  the  test  of  liabi¬ 
lity  to  attachment  under  Section  263 _ 


12.  Tbe  security-deposit  of  an  employee 
in  the  Sri  Padam  palace  oould  be  attaohed 
subjeot  to  the  lien  of  the  said  Palaoe.— 

K.  P„  $68. 

13.  An  attachment  cannot  ooufer  any 
independent  lien  in  or  right  over  the  pro¬ 
perty  in  favour  of  the  attaching  creditor. 

Attachment  confers  no  lien  or  interest  in 
favour  of  the  creditor,  but  merely  puts  the 
property  in  eustodia  legis,  available  to  the 
decree-holder  for  realization  of  his  amount 
in  execution  proceedings  dal/  taken. 


REGULA.TION  VIII  OF  1100. 


18.  Kandukrishi  lands  cannot;  t 


Dlsappr.— 43  T.  L.  B.,  4 


snance.  16  does  not  ei 
at  and  Bale  of  arreai 
rich  haye  already  be< 


strioted  m  its  attaohed 


20.  An  attacking  creditor  has  the  right 

right  to  apply  for  execution  of  tne  attaehec 
decree— Section  270  [»  Or.  X  XI,  r.  51], 

matter  of  the  attachment  as  would  en 

ferred  against  the  decree  attached —Sec¬ 
tions  356  and  551  [=  Or.SXII,  r.  10  (1)  and 
new  Section  85  (2)  and  Or.  XXH,  r.  11  ].  He 
acquires  a  right  to  haye  the  whole  of  the 
:operty  applied  in  satisfaction  of 
his  debt  if  no  other  creditors  come  forward, 

tion  so  applied— a  right  which,  if  violated 
(for  example  by  removal  of  the  attached 
property  from  the  custndia  legis)  will  en¬ 
title  the  creditor  to  olaim  damages. — 


thing  whioh  the  law  reoognises  as  a  debt, 
and  not  merely  something  whioh  may  or 
may  not  beoome  a  debt ;  as  soon  as  the  debt 
has  arisen  it  may  be  attached,  even  though 
it  may  not  be  immediately  payable.  The 
right  to  future  maintenance,  though  merged 

is  not  something  which  the  law  reoognises 
erely  something  whioh 


gird  to 


that  the  widowed  mother  should  haye  the 
nsnfraotnary  interest  during  her  life-time 
in  certain  immovable  properties  oyer 
which  she  was  to  haye  no  power  of  disposal 


a  debt,  b 
cy  provision  exempting  it 


The  principle  underlying  the  prohibition 
contained  in  the  Clause  appears  do  be  the 
polioy  of  the  Legislature  which  recognises 
the  necessity  of  a  debtor  to  keep  his  body 
and  soul  together,  as  far  more  important 
than  the  right  of  a  creditor  to  recover  the 
debt  due  to  him. 

The  statutory  prohibition  against  the  at¬ 
tachment  and  sale  of  a  right  to  future* 
maintenance  applies  also  to  the  judgment- 
debt  into  which  suoh  right  has  beoome 


Haying  regard  to  the  proviso  in  the  <3 


consequently  it  oould  not 


Fol,— l'J  T.  L,  J„ 


Sec.  52] 


the  civil  Procedure  Code 


t  Part 


purposes  of  the  Public  Works  Department, 
oertain  persons  are  considered  as  “day  la- 

ordinary  meaning  of  the  word  “lab  >urer” 
and  for  nndersi analog  it  in  a  teohnioal  sense. 
■The  pay  of  a  Maistry  of  the  Public  Works 
Department  is  not  exempt  from  attaoh- 
ment. 

The  words  “  Public  Offioer”  wbioh  has 
been  defined  in  the  Civil  Prooednre  Code 
and  embraces  every  Officer  in  the  service 

fees  or  commission  for  the  performance 
of  any  public  duty,  covers  the  case  of  a 
Maistry  of  the  Department  of  Public 
Works.—  38  T.  L.  R.,  S3 

(=1IT.  L.  J„  501). 

23.  There  is  nothing  in  the  definition 
oi  “property”  in  the  Insolvency  Regulation 
which  oompels  Courts  to  hold  that  the 
Tarwad  property  Is  the  property  of  the 
Karanavan  or  the  junior  member  who  has 
been  adjudged  an  insolvent. 

Even  though  Section  263,  0.  P.  C.,  em- 
ploys  similar  phraseology,  the  judgment- 
creditor  who  enforoes  his  deoree  against 


25.  On  referenoe  by  a  Division  Benoh, 
a  full  Benoh  held.- 

Per  Raman  Tampi  6  Jacob,  JJ.- Where 

berm-  members  of  a  Nayar  Tarwad  is  im¬ 
properly  alienated  and  possession  thereof 
is  transferred  to  the  alienee,  any  other 
member  of  the  Tarwad  is  entitled  on  behalf 
of  the  Tarwad  to  recover  possession  of 
such  property  daring  the  life-time  of  the 
allottee  or  allottees  (i.  e.,  during  the  con¬ 
tinuance  of  the  maintenance  agreement) 
subject  to  the  oondition  that  the  alienee 
is  to  be  compensated  for  the  improvement, 
if  any,  efieoted  by  him  in  the  property. 

Per  Varghese  J.—bto  general  rule  oanbe 
applied  for  all  oases  and  the  nature  oi  the 
interest  taken  by  the  allottee  depends  on 
the  terms  of  the  family  Itarai  under  whioh 

29 .  A  vesting  order  under  Seotion  16 
of  the  Insolvenoy  Regulation  oan  be  passed 
with  respect  to  an  interest  in  Kandukrishi 
holding. 


the  Tarwad  of  the  Karanavan,  seeks  to 
execute  the  deoree  not  personally  against 
the  man  named  as  the  judgment-debtor, 
but  against  tbe  Tarwad  whioh  is  made 
liable  for  the  debt.  It  is  not  the  Karana- 
van’s  right,  title  and  interest  in  his  indi¬ 
vidual  capacity  that  the  decree-holder 
proceeds  against  and  brings  to  sale.  He 
olalms  to  attach  and  sell  the  Tarwad’s 
right,  title  and  interest  in  the  property.— 


24.  Future  rents  and  profits  that  may 
beoome  dne  to  a  debtor  are  not  attach¬ 
able  in  exeontion  of  a  deoree  against  him. 
Snoh  attachment  is  illegal  and  the  plain¬ 
tiff  who  bases  his  claim  on  the  sale  follow¬ 
ing  that  attaohment  mast  fail. — 


The  provisions  of  Seotion  7-A  [new  Seo¬ 
tion  6]  oannot  be  treated  as  a  statutory 
prohibition  against  the  right  over  Kandu- 
kriehi  lands  being  saleable  in  exeontion  of 
deorees. 

The  expression  “saleable”  ooourring  in 
Section  263  has  not  received  judicial  con¬ 
struction  in  Ttavancore.  In  British  Indian 
High  Courts,  the  expression  “saleable  in¬ 
terest”  has  been  taken  to  refer  to  interest 
whioh  oonld  he  sold  at  a  compulsory  sale,  as 
in  exeeution  of  a  deoree,  and  not  denoting 
interest  that  oonld  be  transferred  by  means 
of  a  private  alienation.  A  general  prohibi¬ 
tion  against  private  alienations  oonld  not 
bpr  involuntary  alienations  suoh  as  sales  in 
exeontion  oi  deorees.  This  view  is  in  con¬ 
sonance  with  the  rule  that  provisions  of  the 
kind,  whioh  virtually  deprive  litigants  of 
their  rights  to  enforoe  their  olaims  against 
the  properties  of  their  debtors,  and  are 


II]  REGULATION  V Hi  OF  1100.  [See.  53 

53.  Our  Government  may,  by  general  or  special  order  pub- 
Partbi  eism  tion  oi  ^  Our  Government  Gazette,  declare  that 

agricultural* produce,  such  portion  of  agricultural  produce,  or  of  any 
class  of  agricultural  produce  as  may  appear  to 
Our  Government  to  be  necessary  for  the  purpose  of  providing  until 
the  nest  harvest  for  the  due  cultivation  of  the  land  and  for  the 
support  of  the  judgment-debtor  and  his  family,  shall,  in  the  case  of 
all  agriculturists  or  of  any  class  of  agriculturists,  be  exempted  from 
liability  to  attachment  or  sale  in  execution  of  a  decree. 

therefore  of  an  ex-proprietory  nature,  hays  So  far  as  the  amount  that  had  scorned 
to  be  construed  strictly:  and  could  not  due  up  to  the  plaintiff's  death  was  conoern- 
therefore  be  made  operative  to  cases  not  ed,  it  had  to  bo  treated  as  a  debt  and  the 


Sec.  54  1 


The  Civil  Procedure  Code 


[Part 


54.  (I)  No  person  executing  any  process  under  this  Code 
Seizure  of  ro  ut  in  directing  or  authorising  seizure  of  movable  pro- 
awoiTng-honM.01’61  7  °  perty  shall  enter  any  dwelling-house  after  sunset 
and  before  sunrise. 

(2)  No  outer  door  of  a  dwelling-house  shall  be  broken 
open  unless  such  dwelling-house  is  in  the  occupancy  of  the  judgment- 
debtor  and  he  refuses  or  in  any  way  prevents  access  thereto,  but 
when  the  person  executing  any  such  process  has  duly  gained  access 
to  any  dwelling-house,  he  may  break  open  the  door  of  any  room  in 
which  he  has  reason  to  believe  any  such  property  to  be. 

(3)  Where  a  room  in  a  dwelling-house  is  in  the  actual 
occupancy  of  a  woman  who,  according  to  the  customs  of  the  country, 
does  not  appear  in  public,  the  person  executing  the  process  shall  give 
notice  to  such  woman  that  she  is  at  liberty  to  withdraw ;  and,  after 
allowing  reasonable  time  for  her  to  withdraw  and  giving  her  reason¬ 
able  facility  for  withdrawing,  he  may  enter  such  room  for  the 
purpose  of  seizing  the  property,  using  at  the  same  time  every  precau¬ 
tion,  consistent  with  these  provisions,  to  prevent  its  clandestine  re- 


to  the  protection  afforded  to  agriculturists 
in  several  enaotments,  more  especially  in 
Seotion  22  of  the  Dekkan  Agriculturists  Be¬ 
lief  Aot,  1879,”  (Statement  of  Objects  and 
Beasons,  1901  amending  Bill).- Indio 

Gazette,  dated  21-12-1901,  Pt.  7. 

3.  See  Objects  and  Beasons,  Page  13 

II.  As  to  attachment  and  sale  of  agri¬ 
cultural  produoe,  see  Buies  42  and  43,  and 
Buies  71  and  72  respectively  of  Order  XXI. 


Sec.  54  [  =  S.  268  =  S.  62  ] 

I,  -  The  corresponding  Seotion  of  Begu- 
lation-SUlf  1065  -was  as  follows:— 

“268.  Secure  of  property  m  Swilling,— 
No  person  executing  any  prooess  under  this 
Oode,  directing,  or  authorizing  seizure  of 
movable  property*  shall  enter  any  dwelling- 
house  after  sunsettand  before  sunrise,  or 
shall  break  open  anyouter  door  of  a  dwel¬ 
ling-house.  But,  whep  any  such  person  has 
duly. gained  aooess  to  spy  dwelling-house. 


he  may  unfasten  and  open  the  door  of  any 
room  in  which  he  has  reason  to  believe  any 
suoh  property  to  be: 

Seizure  of  property  in  zenanas Provid- 

pancy  of  an  woman,  the  person  executing 
the  process  shall  give  notloe  to  her  that  she 
is  at  liberty  to  withdraw  ;  and  after  allow¬ 
ing  a  reasonable  time  for  suoh  woman  to 
withdraw,  and  giving  her  every  reasonable 
faoilityfor  withdrawing,  he  may  entor  suoh 
room  for  the  pnrpose  of  seizing  the  proper¬ 
ty,  using  at  the  same  time  every  precaution, 
consistent  with  these  provisions,  to  prevent 
its  clandestine  removal.” 

n.  It  may  be  noted  that,  in  the  new  Seo¬ 
tion,  the  prohibition  against  breaking  any 
outer  door  of  a  dwelling-house  has  been 
relaxed.  The  provision  now  made  authoris¬ 
es  the  breaking  open  of  the  outer  dopr  of  a 
judgment-debtor's  house,  See  Note  under 
Seotion  47. 

m.  It  may  also  be  noted  that  the  words 
-“who,  according  to  the  customs  of  the 


\ 


II] 


REGULATION  VIII  OF  1100. 


[  Sec  .55 

S5.  (1)  Where  property  not  in  the  custody  of  any  Court  is 
Proparty  attached  in  under  attachment  in  execution  of  decrees  of  more 
execution  of  decrees  of  Courts  than  one,  the  Court  -which  shall  receive 
several  Conrts.  or  realise  such  property  and  shall  determine  any 

claim  thereto  and  any  objection  to  the  attachment  thereof  shall  be 
the  Court  of  highest  grade,  or,  -where  there  is  no  difference  in  grade 
between  such  Courts,  the  Court  under  whose  decree  the  property  was 
first  attached. 

(2)  Nothing  in  this  Section  shall  be  deemed  to  invalidate 
any  proceeding  taken  by  a  Court  executing  one  of  such  decrees. 


country,  does  not  appear  in  public, ’’—which 
occur  after  the  word  “woman"  In  Sub-sec¬ 
tion  (3)  of  the  new  Section,  aid  not  occur  in 
the  old  Seotion  263,  Proviso. 

Those  words  were  in  the  old  Indian  Code 
of  ISS2,  and  wore  adopted  in  the  original 
Bill  whioh  bcoame  Regulation  Hof  1065. But 
the  Select  Committee  who  reported  on  that 
Bill  omitted  them.  They  said  “The 
object  of  the  omission  is  to  obviate  diffi¬ 
culties  whioh  may  arise  in  praotice  in  the 
matter  of  determining  as  to  who  do  and 
who  do  not  fall  under  the  class  of  ‘women 
who  aooording  to  the  onstoms  of  the  oountry 
do  not  appear  in  public.’  It  is  deemed  due 
to  the  sex  as  a  whole,  that  the  considera¬ 
tion  contemplated  by  the  Seotion  should  be 
general  and  not  exceptional.  No  serious 
harm  can  arise  out  of  it,  while  it  would  shut 
out  all  soope  for  possible  vlolenoe  to  de¬ 
cency  and  dellcaoy,” 


Sec.  55  [  (1)  =  S.  282  =  8.  63  (I)  ] 

..  (2)=  „  =  „  W3 

I.  Sub-seotion  (1)  of  this  Seotion  corres¬ 
ponds  to  Seotion  282  of  the  old  Regulation 
except  that,  for  the  words  “has  been  at¬ 
tached"  in  the  old  Seotion,  the  words  “is 
under  attachment"  have  been  substituted. 

II.  Sub-section  (2)  is  new  and  deoides 
the  oonfliot  of  decisions  under  the  Code  of 
1882,  by  declaring  that  the  rule  in  Sub-sec¬ 
tion  (1)  is  a  rule  of  procedure  only  and  does 
not  affect  jurisdiction. 


1.  The  point  for  consideration  was  whe¬ 
ther  first  defendant  (special  appellant)  was, 
in  virtue  of  the  sale  made  in  execution  of  a 
decree  on  the  file  of  the  Alleppey  District 
Court,  entitled  to  hold  the  disputed  pro¬ 
perty  as  against.the  plaintiff  who  claimed 
under  a  previous  sale  made  in  execution  of 
a  decree  on  the  file  of  the  ShertaUay  Mun- 
sifi’s  Court.  The  judgment-debtor  in  both 
the  cases  was  one  and  the  same  parson. 

Held. — The  prior  sale  in  execution  of 
a  deoree  must  prevail  against  a  subsequent 
sale  is  an  elementary  principle  of  law. 

Although  there  may  be  several  attach¬ 
ments  on  a  property,  the  sale  in  pursuance 
of  any  one  of  them  put  an  end  to  all  the  at¬ 
tachments,  and  the  sale  prooeeds  whioh  oc¬ 
cupy  the  place  held  by  the  property  before 
sale,  are  distributed  among  the  several  at¬ 
taching  creditors  according  to  their  prl- 

The  first  defendant  acquired  no  , rights 
under  the  second  sale.  Under  the  first  sale 
made  in  execution  of  the  Mnnsiff’s  decree, 
plaintlfi  was  entitled  to  the  property  in  dis¬ 
pute,—  8  T.  L-  R*i  1X9 , 

Ref. -22  T.  L.  R.,  147. 

2.  The  question  for  determination  was 
whether  an  attachment  before  judgment 
would  entitle  the  attaching  creditor  to  sell 
the  property  without  issuing  a  fresh  attach¬ 
ment  after  deoree,  as  against  a  rival  decree- 
holder  who  applied  for' attachment  subse¬ 
quent  to  the  first  creditor’s  deoree, 


241 
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Beld.—Aa  the  order  lor  the  first  sale  was 
made  at  a  time  when  there  was  no  conflict¬ 
ing  attachment,  the  sale  made  in  pursuance 
of  that  order  was  legal  and  efficacious  to 
vest  the  property  in  the  purchaser. 

The  judgment-debtor  had  no  interest  left 
in  the  property  at  the  date  of  the  seoond 
sale,  and  the  seoond  purchaser  took  nothing 
under  the  second  sale.—  9  T.  L.  R.,  72. 

3.  Where  the  deoree  of  a  Munsifi’s 
Court  and  that  of  a  District  Oourt  are  out 
against  a  judgment-debtor,  and  his  immov¬ 
able  property  attached  in  execution  of  the 
two  decrees  and  sold  in  execution  of  the  de¬ 
cree  of  the  Munsifi's  Oourt : 

Held.— Under  Seotion  282  of  the  Civil 
Procedure  Code,  the  sale  by  the  Munaifi 
was  void  as  having  been  made  in  pursuance 
of  the  order  of  a  Court,  whioh  had  no  juris¬ 
diction  to  direob  the  sale  and  realize  the 
sale  prooeedsof  property  under  attachment 
by  a  Court  of  a  higher  grade.— 

13  T.  L.  R.  App.,  36. 

Ref, — IT  T.  L.  R. ,  101. 

4.  A  sale  by  an  inferior  Court  when  the 
subject  matter  of  the  sale  i6  also  under  the 

facto,  null  and  void,  but  only  voidable  under 


la  cases  where  a  Court  which  is  ordinarily 
competent  to  direct  sales  of  property  orders 

ignorance  of  the  subsistence  of  attachment 
of  that  property  by  a  superior  Court,  a  party 
Beejdng  to  get  possession  of  the  property  ir¬ 
regularly  sold  must  set  aside  the  sale  with- 
-*iu  the  time  allowed  by  law  (F.  B.).— 


Bx;.&  Pol.— 23  T.  L.  E.,  147. 

\  lief.— 10  T.  L.  J.,  347. 

5.  Bale  by  tfem  inferior  Court  in  execu¬ 
tion  of  a  deoree,  df  property  under  attach¬ 
ment  in  execution  of  the  decree  of  the  su¬ 
perior  Court  is  not  i^so  facto  null  and  void 
but  only  voidable,  an^would  beoome  inde¬ 


feasible  by  lapse  of  time,  if  not  set  aside  in 
due  course  of  law. 

“The  decision  of  the  case  appears  to  me 
to  rest  npon  the  well-known  distinction  be¬ 
tween  the  acts  of  a  Court  done  without 
jurisdiction  or  authority  and  those  done  in 
the  irregular  exercise  of  an  admitted 
jurisdiction  or  authority.  I  think  that  the 
sale  by  the  Small  Cause  Court  (the  property 
was  under  attachment  by  the  Sub-court  at 
the  date  of  sale  and  the  purchaser  had 
notice  of  the  attachment)  falls  within  the 
latter  category.  When  property  is  attach¬ 
ed  by  more  Courts  than  one,  each  of  them 
has  jurisdiction  or  authority  to  sell,  but 
Section  285  declares  by  whioh  of  such 
Courts  that  jurisdiction  should  be  exercised. 
If  by  mistake  of  law  or  in  ignoranoe  of  an 
earlier  attachment  or  of  an  attachment  in 
a  Court  of  higher  grade,  a  Court  of  lower 
grade  prooeeds  bo  sell,  it  is  not,  I  think, 
deprived  of  jurisdiction  to  do  so  by  the  pro* 
vision  of  Seotion  285.  I  have  advisedly 
coupled  mistake  and  ignorance,  as  the  juris¬ 
diction  of  a  Court  cannot,  it  seems  to  me, 
depend  upon  its  knowledge  or  ignoranoe  of 
facts.  If  an  attachment  in  a  higher  Court 
deprives  a  Court  of  lower  grade  of  jurisdic¬ 
tion  to  sell,  the  sale  must  be,  I  apprehend, 
invalid  whether  the  Court  of  lower  grade 

be  in  such  oases  only  irregular,  the  pur¬ 
chaser  will  take  an  indefeasible  or  a  de¬ 
feasible  title  according  to  whether  he 
knows  or  does  not  know  of  the  irregularity. 
If  he  buys  Iona  fide  and  without  notice,  his 
title  will  be  perfect  and  be  will  not  be  af- 
f  eoted  by  tbe  Irregularity  of  the  proceedings 
resulting  in  the  sale.  If  he  purchases  with 
notice  he  runs  the  risk  of  his  purchase  be¬ 
ing  set  aside  ”  (22  Bom.,  88).— 

22  T.  L.  R.,  147. 

Diss,— 10  T.  L,  J.,  847. 

6,  Seotion  232,  C.P.C.,  relates  to  de¬ 
crees  of  Courts  in  TravancoYe,  and  does 
not  embrace  within  its  scope  decrees  of 
foreign  Courts.  The  Seotion  applies  only 
to  oases  where  property  is  attached  in 


II  )  REGULATION  VIII  OF  1100.  [  Sec.  56 

56.  Where  an  attachment  has  been  made,  any  private 
Private  alienation  o£  transfer  or  delivery  of  the  property  attached  or 
property  after  attach-  of  any  interest  therein  and  any  payment  to  the 
ment  to  be  voia.  judgment-debtor  of  any  debt,  dividend  or  other 
monies  contrary  to  such  attachment,  shall  be  void  as  against  all 
claims  enforceable  under  the  attachment. 

Explanation.— For  the  purposes  of  this  Section,  claims  en¬ 
forceable  under  an  attachment  include  claims  for  the  rateable  distri¬ 
bution  of  assets. 


Sec.  56  )  THE  CIVIL  PROCEDURE  CODE  [  fart 


(e)  Snob,  decrees  should  have  been  ob¬ 
tained  against  the  same  judgment-debtor.— 


Sec.  56  (  ®  S,  273  64] 

1.  The  corresponding  Section  in  Regu- 
lation  H  of  10C5  was  as  follows:— 

“  273.  Private  alienation  of  property 
after  attachment  to  be  void.—— When  an 


fying  a  portion  of  the  decree  in  No.  623. 
Subsequent  to  this  private  sale  to  plalntifi, 
1st  defendant  laid  another  attachment  on 
the  same  property  in  execution  of  his  de¬ 
cree  in  No.  226  and,  eventually,  obtained 

by  sale  of  other  properties  belonging  to 
the  2nd  and  3rd  defendants,  the  judgment- 
debtors.  The  question  raised  was  as  to  the 
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2.  A  obtained  a  money  decree  against 
B  and  0  and  attached  their  property.  Dar¬ 
ing  pendency  of  the  attachment,  the  pro¬ 
perty  was,  fox  the  express  purpose  of  satis¬ 
fying  the  decree,  sold  to  plaintiff’s  vendor 
who  deposited  the  deoree  amount  in  Court. 
B  subsequently  contended  in  the  Munsiff’s 
Court  that  his  having  suffered  incaroera- 
tion  in  jail  for  the  decree-debt,  must  be  taken 
to  have  completely  discharged  the  debt 
and  was  allowed  bo  draw  the  money  before 
the  order  was  reversed  in  appeal.  A,  after 
the  reversal  of  the  MunBlff’s  order,  instead 
of  recovering  from  B  the  amount  wrongly 
drawn  by  him,  moved  the  Munsiff's  Court  to 
proceed  with  the  sale  of  the  property,  in 
pursuance  of  the  original  attachment.  The 
suit  was  for  a  declaration  that  the  proper* 
ty  was  not  liable  to  sale  in  execution  of  A's 

from  A,  B  and  C.  It  being  contended  (1)  that 
the  original  attachment  not  having  been  ex¬ 
pressly  withdrawn  by  an  order  of  Court, 
must  be  considered  to  be  still  in  foroe,  and 
(2)  that  the  private  sale  to  plaintiff’s  vendor 
haying  been  made  during  pendency  of  the 
attachment,  was  null  and  void. 

HeZd.— ( 1)  The  attachment  of  property 
made  in  execution  of  a  deoree  comes  to  an 

der  H  is  paid  into  Court.  The  object  of  an 

up  the  judgment-debt.  After  the  payment 
of  the  debt,  the  continuance  of  the  attach¬ 
ment  would  be  unjust  and  meaningless.  The 
law  does  not  require  the  formal  withdrawal 
of  an  attachment  on  payment  into  Court  of 
the  decree-debt,  but  leaves  It  to  the  option 
of  the  parties  to  apply  for  and  obtain  the 
order  of  withdrawal  of  attachment.— Sec¬ 
tion  272  of  the  Civil  Procedure  Code  '[=sOr. 
XXI,  r.  53], 

(2)  Private  sales  of  properties  under  at¬ 
tachment,  are  prohibited  in  the  interests  of 
the  attaching  oreditor  only  (Section  273  of 
the  Civil  procedure  Code). 

(3)  As  the  purohase  money  was  paid  into 
Court  for  the  benefit  of  the  oreditor,  the 
private  sale  was  good  and  binding  on  the 


deoree-holder  ;  and  he  should  have  recover¬ 
ed  the  same  from  the  debtor  to  whom  it  was 
wrongly  paid  by  the  Jlunsiil, 

Consequently,  the  plaintiff’s  purchase,  in 
the  circumstances  of  the  case,  entitled  him 
to  the  declaration  sought  for.— 


Appl— IS  T.L. R.,  73. 

3.  Where  a  court  sale  of  certain  pro¬ 
perty  under  attachment  was  set  aside  by  a 
Munsiff  on  an  application  made  by  a  claim¬ 
ant  to  such  property,  and  the  property  was, 
thereupon,  conveyed  to  plaintiff  under  a 
sale  by  the  owners  thereof,  including  the 
claimant,  before  a  reversal  of  the  Munsiff’s 
order  was  obtained  by  the  auotion-purchaser 


Eeld.—{1)  The  proceedings  subsequent 
to  the  Court  sale  having  been  finally  can¬ 
celled  by  the  order  of  the  District  Court, 
the  purchaser  under  the  Court  sale  acquir¬ 
ed  a  complete  title  to  the  property  on  the 
date  of  sale,  and  in  consequence,  the  judg- 
ment-debtor  ceased  to  have  any  interest  in 
the  property  and  could,  therefore,  convey 
nothing  to  the  plaintiff, 

(2)  A  property  having  been  already  un¬ 
der  attachment  before  the  sale,  the  effect 
ot  the  Munsiff’s  order  setting  aside  the  court 
sale  was  simply  to  leave  the  property  as  It 
was  on  the  date  of  sale,  and  any  private 
alienation  of  the  property  whilst  under  at¬ 
tachment  is  void  under  Section  273,  anleus 

of  the  deoree-holder  and  under  the  express 
permission  of  the  Court  obtained  in  aocord- 
anoe  with  the  provisions  of  the  Code. 

(3)  The  purohaser  not  having  been  a 

party  to  the  proceedings  subsequent  to 
private  alienation  to  plaintiff,  oannot 
affeoted  by  fraud,  if  any,  in  such  proce 
ings. —  13T.L.R., 

4.  In '  execution  of  a  deoree  the  plaint 
property  was  attached  in  Masi  1071.  During 
the  continuance  of  a  prior  attachment  dated 
25th  Panguni  1066  of  the  sama  property  and 
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in  execution  oS  the  same  deoiee,  the  plain¬ 
tiff  obtaleed  a  mortgage  irom  the  aeoree- 
debtor.  The  decree-holder  did  nob  apply 
for  sale  for  a  period  of  three  years  from  the 
date  of  first  attachment,  and  the  order  can¬ 
celling  that  attachment  was  passed  on  his 
application  for  sale  proclamation  after  three 
years,  £,  e„  in  Vyoausi  1069,  The  suit  was 
for  the  cancellation  of  the  attachment  of 
1071  and  the  enforcement  of  plaintiff's  mort- 
gage  lien, 

JEM.— The  prior  attachment  was  virtu- 
ally  oanoelled  by  the  executing  Court  when 
it  ordered  the  second  attachment. 

Though  the  Munsiff  had  not  expressly 
passed  an  order  under  Seotion  279,  0.  P.  0. 
[=Or,  XXI,  r.  53],  cancelling  the  prior  at¬ 
tachment,  there  oould  be  no  doubt  that  he 
meant  to  cancel  it  when  he  passed  the  order 
of  1069  bo  gefe  a  list  of  properties  and  to  is* 
sue  order  for  attachment.  Seotion  972  re¬ 
quires  the  executing  Court  to  record  with 
reasons  a  formal  order  only  for  the  conti¬ 
nuance  of  a  salo  attachment,  i,  e,t  one  more 
than  three  years  old  In  which  the  decree- 
holder  has  taken  no  sale  proceedings.  The 
executing  Court  had  power  to  withdraw  the 
attachment  of  its  own  motion  without  an 
application  by  the  party  interested.  The 
decree-holder  without  attempting  to  ques¬ 
tion  the  executing  Courts  order  for  lists, 
eto.,  took  out  process  for  the  second  attach¬ 
ment  which  was  the  only  one  the  plaintiff 
sought  to  oaneel  in  the  suit.  The  Court 
having  intended  to  cancel  the  first  attach¬ 
ment  as  it  coaid  do  in  the  absence  of  speoial 
reasons  to  the  contrary,  and  the  dooree* 
holder  having  understood  its  order  in  that 
light,  the  first  attachment  must  clearly  be 
taken  to  have  been  oanoelled  by  the  order 
of  1069.  The  question  is  alwfty^of  the  in¬ 
tention  of  the  executing  Court  a,{  to  whether 
it  did  or  did  not  exercise  the  discretion  it 
undoubtedly  has,  to  cancel  or  continue  the 
attachment.  s 

The  prohibition  under  Seotion  278  against 
alienations  during  the  pendency  of  an  at¬ 
tachment  did  not  apply  to  the  mortgage  in 


question.  Seotion  273  makes  alienations 
of  attached  property  void  only  as  against 
claims  enforceable  under  the  attachment. 
The  decree-holder’s  claim  was  dearly  not 
one  enforceable  under  the  first  attachment 
which  was  cancelled.  It  was  enforceable 
only  under  the  subsequent  attachment  of 
1071,  and  the  melotbi  to  the  plaintiff  not 
having  been  created  during  the  continuance 
of  that  attachment  was  clearly  not  vitiated 
by  it.  It  was  therefore  not  invalid  because 
of  the  attachment  whioh  the  plaintiff 
ought  to  oanoel.  -  16  T.  L .  R.,  149. 


B .  The  first  defendant  obtained  a  money 
decree  against  the  2nd  defendant  and  in 
execution  thereof  attached  the  plaint 
property,  which  belonged  to  the  latter,  on 
2-4-1082.  No  further  steps  were  taken  and 
the  execution  application  was  struck  off  on 
23-5-1082.  The  first  defendant  again  applied 
for  attachment  on  4-11-1087,  which  appli¬ 
cation  was  rejected  on  32-11-1087.  Theap. 

4-7-10S8.  This  application  was  allowed, 
and  the  attachment  was  duly  effected  on 
30-7-1088.  The  plaintiff,  on  the  strength  of 
a  sale-deed  obtained  by  him  on  12-10-1087 
from  the  second  defendant,  the  admitted 
owner  of  the  plaint  property,  preferred  a 
claim  objecting  to  the  attachment.  The 
olaim  being  rejeoted,  the  present  suit  was 
instituted  for  declaration  of  plaintiff’s  right 
and  title  and  for  cancellation  of  attachment 
&o.  The  defence  contended  that  the  plain¬ 
tiff’s  sale  was  invalid,  as  it  oame  into  exis¬ 
tence  during  the  pendenoy  of  the  attach¬ 
ment  laid  on  the  plaint  property  in  1082. 

Held  (On  speoial  appeal,  reversing  the 
the  decrees  of  the  Courts  below).— The  exe¬ 
cution  Oourt,  by  ordering  the  seoond  attach¬ 
ment,  intended  to  oanoel  the  first  attach¬ 
ment,  and  aid  really  oanoel  it.  If  it  wsb 
intended  that  the  first  attachment  should 
continue,  the  Court  would  have  recorded 
speoial  orders  therefor  and  ordered  its  con¬ 
tinuance.  The  earlier  attachment  being 
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57.  Where  immovable  property  is  sold  in  execution  of  a 
Pmohnser’s  title.  decree  and  such  sale  has  become  absolute,  the 
property  shall  be  deemed  to  have  vested  in  the 
purchaser  from  the  time  when  the  property  is  sold  and  not  from  the 
time  when  the  sale  becomes  absolute. 


Sec,  57  [  =  8.318=8.  63] 

I.  The  corresponding  Seotion  o£  Regula¬ 
tion  II  of  1065  was  as  follows 

313.  Certificate  in  purchaser  of  immo¬ 
vable  property _ When  a  sale  of  immovable 

property  has  beoome  absolute  in  manner 
aforesaid,  the  Court  shall  grant  a  certificate 
stating  the  propecty  sold  and  the  name  of 
the  person  who  at  the  time  of  sale  is  de¬ 
clared  to  be  the  purchaser.  Such  certifi¬ 
cate  shall  bear  the  date  of  the  confirmation 
of  the  sale,  and,  so  far  as  regards  the  par¬ 
ties  to  the  suit  and  persons  claiming  through 
or  under  them,  the  title  to  the  property 
Bold  shall  vest  in  the  purchaser  from  the 
date  of  such  certificate  and  not  before : 
Provided  that  the  decree  under  which  the 
sale  took  place  was  still  subsisting  at  that 


the  judgment-debtor,  till  the  sale  is  con¬ 
firmed.”—  Notes  on  Clauses. 

Case  Law. 

1.  When  a  judgment-debtor’s  property  is 
sold  in  publio  auction  in  execution  of  a  valid 
subsisting  deotee  of  an  AppeUate  Court  and 
a  third  party  bona  fide  purchases  it,  the 
debtor  cannot  sue  to  set  aside  the  sale  by 
reason  of  the  subsequent  reversal  of  the  de¬ 
cree  upon  review,  but  must  look  to  the 
judgment-creditor  for  the  valne  of  the  pro¬ 
perty  sold. 

There  is  nothing  in  the  Code  to  support 
the  contention  that  an  auctioc-purohaser 
buys  property  subjeot  to  the  condition  of  the 
sale  becoming  absolute  or  void  by  the  Ap- 
piUate  Court’s  subsequent  confirmation  or 
reversal  of  the  deoree  of  the  Court  of  first 


The  provisions  of  the  above  Seotion  are 
embodied  with  alterations  in  the  new  Sec¬ 
tion  57  and  Order  21,  Rule  91.  The  old 
Proviso  has  been  omitted  altogether,  and 
if  is  no  longer  necessary  that  the  deoree 
should  be  subsisting  at  the  time  of  the  con¬ 
firmation  of  sale. 

II.  “  The  change  made  in  this  Section 
is  noteworthy.  Title  passes  not  on  confir¬ 
mation  of  sale,  as  it  now  does,  but  on  the 
sale  taking  place.  It  is  in  harmony  with 
Order  21,  Rules  83  end  90,  of  the  British 
Code,  whereby  no  right  is  reoognised  whioh 

the  sale.  The  sale  passes  title  subjeot  to 
defeasance  on  certain  grounds,  within  a 
short  and  definite  period  only,  and  available 
to  certain  persons  only.  The  effect  of  the 

auction  purchaser,  and  continue  the  title  in 


instance. 

It  may  be  argued  that  natural  justice  re¬ 
quires  the  restoration  of  the  property  to 
the  judgment-debtor,  when  the  decree 
which  led  to  the  sale  is  afterwards  reversed. 
Here  is  a  conflict  between  the  interests  of 


the  debtor  and  of  the  innocent  purchaser, 
and  the  question  is  whioh  of  these  two  is 
entitled  to  protection.  The  interests  of  the 
purchaser  ought  to  prevail  over  those  of 
the  debtor.  If,  for  instanoe,  the  debtor’s 
property  is  sold,  if  the  oreditor  is  a  pauper, 
and  if  there  is  reason  to  apprehend  that,  in 
case  of  reversal  of  the  decree,  money  paid 


to  him  cannot  be  recovered  from  him,  the 
debtor  has  the  power  of  protecting  his  in¬ 
terests  by  applying  to  the  Court  that  exe¬ 
cutes  the  decree  to  demand  security  from 
the  oreditor— whereas,  the  auotion-por- 
chaser  is  bound  to  pay  the  purohase-money 
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into  Court  unconditionally,  and  has  no 
means  of  protecting  himself.— 

2.  The  Const  executing  a  decree  is 
hound  to  grant  a  certificate  oi  sale  to  the 
purchaser  in  auotion  on  the  sale  being  con¬ 
firmed  and  that  without  any  application 
irom  the  party.—  3  T.  L.  R.,  65. 

Ref.— 42  T.  L.R.,862 

(=18  T.  h.  J.,  830). 


3.  By  his  purchase  at  the  court-sale,  a 
person  oannob  be  plaoed  in  a  position  better 
than  that  of  the  original  creditor  whose 
rights  vested  in  him  under  the  purchase.— 


party  vests,  in  the  purchaser,  the  right, 
title  ana  interest  of  the  judgment-debtor, 
the  decrees  previously  obtained  by  the  lat; 
ter  for  the  enforcement  of  his  rights  on  the 
lands  ennrlng  for  the  benefit  of  the  pnr- 


5.  A  purchaser  under  a  sale  held  in 

kathayam  Tarwad,  if  not  a  party  to  the  suit 
wherein  that  decree  was  passed,  is  not 
bound  to  prove  either  consideration  or  Tar¬ 
wad  necessity  for  the  debt  whioh  formed 
the  basis  of  the  decree,  as  against  subse¬ 
quent  objectors.  His  title  under  the  pur¬ 
chase  is  unimpeaohable  so  long  as  no  fraud 
is  proved.—  8  T.  L.  R.,  155. 


Fol.- 

Ref.. 


-IS  T.  L.  R„  155. 
-21  T.  L.  R.,  239. 


6.  A  oourt-saleof  property  held  while 
there  was  a  valid  hypothecation  subsisting 
thereon,  would  be  subject  to  the  lien  creat¬ 
ed  by  such  hypothecation.— if  T.  L.  R.,  67. 

7.  Suit  by  a  purchaser  of  a  hypotheca¬ 
tion  bond  at  a  Court  auotion,  to  recover 
from  the  obligor  and  the  hypothecated  pro¬ 
perty  the  amount  dne  under  the  bond.  The 
Qourt  sale  not  having  been  conducted  under 
thB  procedure  applicable  to  real  property 
and  the  sale  certificate  granted  to  plaintiff 


not  having  been  registered,  it  was  contend¬ 
ed  that  the  sale  was  ab  initio  void. 

Held.— A  hypothecation  deed  consisted  of 
two  obligations— (1)  to  pay  the  debt  as  a 
simple  debt,  and  (2)  the  creation  of  a  oharge 
on  the  real  property  in  the  way  of  collateral 
security. 

The  failure  to  adopt  the  procedure  pre¬ 
scribed  for  sale  of  immovable  property  and 
the  non-registration  of  the  sale-oertifioate 
deprived  the  purchaser  of  the  right  to  re. 
oover  the  debt  as  a  speoifio  oharge  on  the 
property  hypothecated  ;  but  the  sale  of 
the  bond  as  movable  property,  did  not  in¬ 
validate  the  transfer  to  the  purchaser,  of 
the  right  to  enforoe  the  first  obligation,  i, 
the  right  to  reoover  the  debt  from  the  oblig¬ 
or  (defendant )  and  his  property,  as  a  simple 
debt.  It  T.  Li  R->  17j' 

Overruled.— 20  T.  L.  R.,  165. 

8.  Purohase  at  a  Court  sale  of  a  jenmi’s 
right  over  property  outstanding  on  Kanom 
lease,  transfers  the  jenmi’s  title  to  the  pur- 
chaser,  without  actual  delivery  of  posses- 

In  respect  of  Kanom  property  so  purohas- 
ed,  the  purchaser  oould  bring  a  suit  to  evict 
the  tenant,  without  obtaining  possession.— 


Ref.  -  4  T.  L.  J„  117. 

9.  The  delivery  of  property  is  not  legally 
necessary,  to  complete  the  title  of  the  auo- 
tlon- purchaser.  H!b  title  beoomes  absolute 
on  the  confirmation  of  the  sale,  after  which 
he  is  f  ully  entitled  to  oonvey  his  rights  to 
oihetB.—  12  T,  L.  R,  111, 

Fol.— 26  T.  L,  R„  181 

(=11.  Ii.  J.,  195). 

K.  P.,  40. 

Ref.— 80  T.  L.  R.,  211. 
tO.  Where  a  prior  mortgagee  brings  the 
mortgaged  properties  to  sale  in  a  suit  to 
whioh  a  subsequent  mortgagee  is  not  made 
a  party,  and  where  the  latter  has  no  know¬ 
ledge  of  either,  the  suit,  or  sale,  his  (the 
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latter’s)  eight  to  redeem  from  the  purchaser 
at  the  sale,  •will  not  be  affected  by  the  deoiee 
or  the  sale.—  12  T.  L.  R.,  lil. 

11.  Where  A,  the  mortgagee  of  immov¬ 
able  property  who  purchased  the  equity  of 
redemption  of  a  certain  property  sold  in 
auotion  for  a  deoree  debt  due  by  B,  the  mort¬ 
gagor,  omitted  to  obtain  a  oertfioate  of  sale 
from  Court  to  evidenoe  his  purchase  and 
symbolical  possession  of  the  property  under 
Court  process  : 

Held _ The  purchaser’s  title  became  per¬ 

fect  by  the  confirmation  of  the  sale  by  Court, 
The  purchaser  being  already  in  aotual  pos¬ 
session,  no  symbolical  possession  need  be 
obtained.  The  grant  of  certificate  is  a  duty 
of  Court  after  confirmation  of  sale ;  and 
there  is  no  provision  in  the  Code  requiring 
the  obtaining  of  certificate  by  purchaser  to 
complete  the  sale.—  12  T.  L,  R.,  192. 

Bef. — 36  T,  Ii.  B„  131 

(=lT,r..J.,  195). 

12.  Where  a  mistake  occurs  in  an  order 
passed  in  the  execution  department  in  res- 
peot  to  the  extent  of  property,  a  fresh  san- 
nad  might  be  issued  with  the  proper  extent 
entered,  and  the  omission  cannot  affect 
the  plaintiff’s  right  to  the  land  within  the 
boundaries  set  out  in  the  sale  oertifioate,— 

13  T.  L.  R.,  S. 

13.  An  auotion-purchaser  is  entitled  to 

a  reimbursement  of  his  purchase  money 
when  the  sale  is  set  aside  on  the  ground  of 
irregularity,  either  by  a  separate  suit  or  on 
an  application  made  under  Section  303  of 
the  Civil  Procedure  Code.  [=Or.  XXI,  r. 
87].—  14  T.  L.  R.  App.,  S8. 

Dist. — 6  T.  L.  J.,  230. 

14.  Where  a  house  did  not  pass  to  an 
auotion-purchaser  under  a  sale  certificate 
whioh  covered  the  whole  garden  including 
the  area  on  whioh  the  house  stood  and  it 


Held.— The  judgment-debtor  should  re¬ 
move  the  house  from  the  garden  or  sell  it 
to  the  auction-purchaser.— 

16  T.  L.  R.,  170. 

15.  The  boundaries  and  not  the  quantity 
by  subsequent  measurement  must  be  taken 
to  indicate  the  identity  of  a  land. — 

13  T.  L.  R.,  17. 

16.  Once  a  sale  is  made  absolute  by 
order  of  Court,  there  is  no  appeal  against 
that  order,  and  still  less  so  against  an  order 
passed  rejecting  an  application  to  set  aside 

Once  a  decree  is  given  efiect  to,  and  the 
sale  made  absolute,  it  oannot  afterwards  be 
oallad  into  question.—  18  T.  L.  R.,  107. 

17.  In  the  interval  between  the  auction- 

sale  and  the  confirmation  thereof,  there  is 
not  merely  a  contraot  for  sale  hut  an  incho¬ 
ate  transfer  of  title  whioh  only  requires 
confirmation  to  perfect  it.  The  auction- 
purchaser  has  therefore  a  title  to  the  pro¬ 
perties  though  not  a  perfect  one  even  before 
confirmation  of  sale  which  he  could  oonvey 
to  others—  21  T.  t.  R.,  102. 

Bef. — 26  T.  B.B.,131 

(=1  T.  L,  J.,  195). 

IS,  Mere  inadequacy  of  the  price  rea¬ 
lised  at  an  auotion  sale  is  no  ground  for  re¬ 
fusing  to  oonfirm  the  sale,— 

21  T.  L.  R„  206. 

10.  In  execution  of  a  decree  against  the 
owner  of  a  garden  and  the  house  thereon, 
the  garden  was  put  up  to  auotion  and  pur¬ 
chased  by  the  predecessor  in  title  of  plain¬ 
tiff,  Subsequently  in  execution  of  another 
deoree  against  the  said  owner,  the  house  wae 
sold  in  auotion  and  purchased  by  the  pre¬ 
decessor  in  title  of  the  first  defendant.  In 
a  suit  by  plaintiff  to  compel  the  first  defend¬ 
ant  to  remove  the  miterials  of  the  house, 
wherein  it  was  oontBnded  that  the  honse 
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Beld.—ks  the  sale  and  purchase  oi  the 
house  was  subsequent  to  the  sale  o£  the 
house  site,  the  purchaser  oi  the  house  was 
not  entitled  to  claim  the  value  of  the  house 
from  the  purchaser  of  the  house  site. 

When  he  purchased  the  house,  he  had  no 
right  to  oocupy  the  site  of  the  house  and  he 
must  be  deemed  to  have  intended  to  pur¬ 
chase  and  oould  have  purchased  only  the 
materials  of  the  house  and  not  also  the 
right  to  oompel  the  owner  of  the  site  to  al¬ 
low  the  house  materials  to  stand  on  the  site 
on  penalty  of  the  latter  being  obliged  to  pay 
compensation  if  he  does  not  allow  the  build¬ 
ing  to  oontinue  to  stand  on. — 

23  T,  L.  R.,  165. 

20.  It  is  only  when  a  decree  has  been 
obtained  against  the  Karanavan  of  a  Mala¬ 
bar  Tarwad  as  representing  the  Tarwad, 
that  the  deoree-holder  can  proceed  against 
the  Tarwad  properties. 

The  deoree  prohibited  the  holder  from 
proceeding  against  the  Tarwad  properties. 
Their  sale  was  invalid  and  the  deoree-hold- 
er-purohaser  acquired  no  title  under  it- 

i  s.  d.,  mo. 

21.  The  title  of  an  anotion-purohaser 

under  an  execution  sale,  whether  as  against 
the  parties  to  the  suit  or  against  third 
parties,  vests  from  the  date  of  confirmation 
under  Seotion  3X3,  and  not  from  the  date  of 
the  bid,—  2  S.  D.,  76. 

[Fide  the  new  Seotion  and  the  Notes 
above], 

22.  A  and  B  were  two  hypotheoatees  of 
the  judgment-debtor.  B,  the  subsequent 
hypotheoatee,  obtained  upon  his  hypotheca¬ 
tion  bond,  a  decree  to  whioh  A  was  no  party. 
In  the  oourt-sale  that  ensued  in  execution  of 
his  deoree,  B  purchased  and  obtained  deli¬ 
very  of  possession  of  the  properties.  A 
then  filed  a  suit  against  the  judgment- 
debtor  without  impleading  B  as  a  party, 
obtained  a  decree,  brought  the  judgment- 
debtor’s  right  in  court-auotlon  and  purchas¬ 
ed  it  himself.  A  was  successfully  resisted 
by  B  from  obtaining  possession  of  the  pro¬ 


perty.  In  a  suit  by  A  against  B  for  posses- 

Beld.— The  suit  was  not  maintainable. 
The  priority  of  the  two  hypotheoatees  was 
not  to  be  determined  by  the  priority  of 
their  respective  deeds,  but  by  the  date  of 
sale  and  recovery  of  possession.— 

3  S.  D.,  iS, 

23.  It  is  a  recognised  principle  of  law 

that  a  purchaser  represents  the  judgment- 
debtor  to  the  extent  of  the  right,  title  and 
interest  he  had  in  the  property  at  the  date 
of  the  sale.  This  priority  of  interest  iB 
enough  to  oreate  against  the  auction-  pur¬ 
chaser  the  same  bar  by  res  judicata  that 
would  apply  to  the  judgment-debtor  under 
whom  he  claims  (F.  B,).—  3  s.  D„  61, 

Doubted, -43  T.  L.  B.,  108 

(=  17  T.  L,  J.,  593). 

24.  It  is  only  in  respect  of  immovable 
properties  that  formal  confirmation  and 
sale  certificates  are  neoessary.  In  the  case 
of  movables  including  debts,  the  receipt 
for  the  payment  of  the  auction  price  ol 
itself  gives  absolute  title  to  the  purchaser, - 
See  Seotion  294,  C.P,  0.  [=0r.  XXI,  r.  74], 

A  hypothecation  right  must  only  be  sold 
as  movable  property,  and  no  confirmation 
of  sale  and  delivery  of  sale  certificate  is 
therefore  neoessary. 

Even  if  the  sale  ought  to  have  been  as 
immovable  property,  it  has  been  held  that, 
though  there  is  no  formal  confirmation 
and  a  sale  certificate,  the  unconfirmed  sale 
gives  a  title  to  equitible  relief  to  the  pur¬ 
chaser  on  which  he  can  bring  a  suit.  The 
unconfirmed  sale  is  virtually  a  sale,  and 
not  a  mere  oontruct  for  sale,  and  the  defect 
of  the  purchaser’s  title  in  suoh  a  sale  is 
purely  technical.—  3  S.  D„  187. 

28.  The  effeot  of  Seotions  810  [  =0r. 
XXI,  r.  88],  312  [=0r.  XXI,  r.  90]  and  313 
is  that  the  right,  title  and  interest  of  the 
judgment-debtor  alone  passes  to  the  pur¬ 
chaser  at  a  Oourt-sale,  subjeot,  however,  to 
the  .condition  that  the  purchaser  may  re¬ 
cover  baok  his  purchase  money,  when  he 
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finds  that  the  judgment-debtor  has  no  sale¬ 
able  interest  ai  all.  There  is  no  implied 
warranty  in  snch  sales  as  there  would  be 
in  sales  by  private  oontiaob.—  4  S.  D.,  63. 

26.  The  plaintiff,  the  court  auction-pur- 
chaser  of  jndgmenfc.debtor’s  mortgage  rights 
in  the  plaint  property,  having  been  in  his 
attempt  to  get  possession  ot  the  property 
successfully  obstructed  by  a  superior  mort¬ 
gagee  and  the  Court  not  having  removed 
the  obstruction,  sued  for  refund  of  the 
purohase  money  but  the  lower  Courts  dis¬ 
allowed  the  plaint. 

Meld.— (11  Plaintiff  was  entitled  to  no 
relief  as  bhe  plaint  did  not  allege  that  the 
judgment-debtor  had  no  saleable  interest 
at  all  in  the  property  in  winch  oase  alone 
a  suit  would  lie  by  the  auotion- purchaser 

The  Zillah  Judge  was  wrong  in  his  obser¬ 
vation  that  plaintiff  should  have  proceeded 
against  the  obstructor,  the  latter  not  being 
a  necessary  party  at  all  to  this  suit. 

(3)  The  Munsifi  was  wrong  in  saying  that 
the  judgment-debtor  against  whom  plaintiff 
olaimed  no  relief  was  the  person  properly 
liable.-  K.  P.,  363. 

27.  In  execution  of  a  money-decree 
against  the  mortgagor  of  plaint  properties, 
the  latter  were  attached  in  1076;  bat  they 
were  sold  subsequent  not  only  to  the  suit  by 
the  mortgagees  but  even  to  the  deoree  for 
sale  passed  therein.  Plainbifi  who  repre¬ 
sented  the  oonrt-anotion-purohaser  of  the 
rights  of  the  mortgagor  brought  this  suit 
for  the  redemption.  Defendants  represented 
the  mortgagees  who  were  the  purchasers 
in  oourt  auotion  in  execution  of  the  mort¬ 
gage-decree  lor  sale.  The  Courts  below 
dismissed  the  plaintiff's  suit. 

Held  (dismissing  the  seoond  appeal).— 
Though  the  attaching  creditor  is  entitled 
to  bring  the  equity  of  redemption  to  sale, 

gage  decree  is  allowed  to  take  place  and  to 
be  confirmed  without  plaintiff’s  preventing 
it  by  paying  the  whole  amount  as  per  the 
mortgage  deoree,  the  sale  in  execution  of 
the  money-decree  becomes  useless  as  the 


rights  of  a  mortgage-deoree- holder  who  has 

28.  On  the  confirmation  of  the  sale  by  the 
Court,  the  auction-purchaser’s  title  to  the 
property  becomes  complete  and  the  grant 
of  a  sale  certificate  is  not  necessary  to  com¬ 
plete  snch  title. 

The  Legislature  makes  it  the  duty  of  the 
Court  to  grant  a  sale  certificate  in  view  to 
furnish  a  statutory  evidence  of  the  sale. 
The  issue  of  a  sale  certificate  is  neoessary 
before  delivery  can  be  obtained  in  execu¬ 
tion,  for  Seobions  315  and  31G  [  =  Or.  XXI, 
rr,  92  and  93  ]  allow  the  Court  to  order 
delivery  to  be  made  only  after  the  certi- 


29.  Plaintiff's  Karanavan  E  purchased 
certain  property  In  1071  in  execution  of  a 
decree  obtained  by  him  against  P,  a  Mara- 
makkathayee.  In  1079,  the  plaintiff  in  exe¬ 
cution  of  a  deoree  against  B  purchased  this 
property,  symbolical  possession  of  the  pro¬ 
perty  being  given  him  by  the  Court  in  1082. 
In  1084,  plainbifi  sned  for  recovery  of  pop- 
session  of  the  proper  by  alleging  trespass  by 
defendants  2  and  3,  the  widow  and  son 
respectively,  of  P. 

Meld.— R  into  whose  shoes  plaintiff  had 
stepped  under  his  auction-purchase  in  1079, 
not  having  obtained  possession,  aotual  or 
symbolical,  in  pursuance  of  the  sale  in  his 
favour  within  12  years  of  the  date  of  his 
auotion- purohase,  the  plaintiff's  suit  was 
barred  under  Artiole  115  of  the  Limitation 
Regulation.  The  symbolical  delivery  ob¬ 
tained  by  the  plaintiff  was  of  no  avail  what¬ 
ever  to  him,  as  defendants  2  and  3  were  not 
parties  to  either  of  those  suits  and  could,  in 
no  sense,  be  regarded  as  heits  of  P. — 


253 


The  Civil  procedure  Code 


[Part 


n  }  Regulation  viii  of  ikxl  [  Sec.  57 


Even  independently  of  the  first  defendant, 
the  second  defendant  was  only  the  holder 
of  two  hypothecation  rights,  and  as  the 
right  bo  be  in  possession  was  not  one  of  the 
rights  of  a  hypcthecatce,  second  defendant 
conldnot  resist  plaintiffs  claim  to  recover 
possession  under  his  auction-purchase.— 


cree,  evert  if  subsequently  made  in  favour 
of  the  plaintiff,  cannot  validate  such  sale.— 
34  T.  L.  R-,  163. 
36.  When  once  a  Court-sale  Ls  confirm¬ 
ed,  it  is  the  duty  of  the  Court  to  cause  a 
certificate  of  sale  to  be  prepared  ana  to  exe- 

Civil  Procedure  Code  does  not  imeose  on  the 


Sec.  58]  The  Civil  Procedure  code  [Part 

58.  (1)  No  suit  shall  be  maintained  against  any  person 
Sait  a  am  t  n  ohassr  claiming  title  under  a  purchase  certified  by  the 
no”  maStainabia a  on  Court  in  such  manner  as  may  be  prescribed  on 
being4  on°f  beff^of  tlie  groun(i  that  the  purchase  was  made  on  behalf 
piaintuf.  °  *  of  the  plaintiff  or  on  behalf  of  some  one  through 

whom  the  plaintiff  claims. 

(2)  Nothing  in  this  Section  shall  bar  a  suit  to  obtain  a 
declaration  that  the  name  of  any  purchaser  certified  as  aforesaid 
was  inserted  ie  the  certificate  fraudulently  or  without  the  consent  of 
the  real  purchaser,  or  interfere  with  the  right  of  a  third  person  to 
proceed  against  that  property,  though  ostensibly  sold  to  the  certified 
purchaser,  on  the  ground  that  it  is  liable  to  satisfy  a  claim  of  such 
third  person  against  the  real  owner. 


Sec.  58  [=  s.  314  =  S.  66] 

1.  The  corresponding  Section  in  Regu¬ 
lation  II  of  1065  was  as  follows  •— 

“314.  Bar  to  suit  against  purchaser 
buying  benami, — No  suit  shall  be  maintain* 
ed  against  the  certified  purchaser  on  the 
ground  that  the  purchase  was  made  on  be¬ 
half  of  any  other  person,  or  on  behalf  of 
some  one  through  whom  such  other  person 


in  possession.  The  defendant,  the  repre¬ 
sentative  of  A’s  Tarwad,  contended  that 
the  purohase  at  conrfe.sale  by  a  junior 
member  of  his  Tarwad,  was  made  on  be¬ 
half  of  the  Tarwad,  aDd  that,  therefore  the 
mortgage  to  plaintiffs  was  invalid, 

Meld — No  defendant  could  set  up  the 
plea  that  a  certified  purchaser  at  sale  held 
in  execution  of  deoree,  purchased  not  on 
his  own  behalf,  but  benami  for  another.— 


Nothing  in  this  Section  shall  bar  a  suit  to 
obtain  a  declaration  that  the  name  of  the 
certified  purchaser  was  inserted  in  the  cer¬ 
tificate  fraudulently  or  without  the  consent 
of  the  real  purchaser”. 

N.  In  regard  to  the  new  Section,  the 
Notes  on  Clauses  say 

“This  Seotion  is  far  more  stringent  against 
claims  of  benami  purchaser  than  the  corres¬ 
ponding  Section  in  the  existing  Code.  What¬ 
ever  may  have  been  the  reasons  whioh  led 
to  the  practice  of  making  benami  purchases, 
judicial  sales  should  be  free  from  such  ques¬ 
tionable  practice  as  a  benami  purchase.” 

Case  Law. 

1.  A,  a  certified  purchaser  of  immovable 
property  sold  in  execution  of  a  deoree, 
mortgaged  it  to  plaintiffs  who  sued  to  re¬ 
cover  same  from  the  defendants  who  were 


Overruled,— 16  T.  L.  B.,  61. 

Ref. -2  T.  L.  J„  880. 

2.  Where  a  plaintiff,  an  auction-pur¬ 
chaser,  who  alleged  himself  to  be  the  fce- 
nami  for  second  defendant  at  the  time  of 
purohase,  had  brought  a  suit  under  his 
original  purohase,  for  recovery  of  proper¬ 
ty  from  the  first  defendant  to  whom  the 
second  defendant  had  made  an  assignment 


Beit?.— The  first  defendant  was  not  de¬ 
barred  from  proving  her  title  to  the  pro¬ 
perty  as  against  the  certified  auotion-pur- 
ohaser,  the  plaintiff.  Section  814,  C.  P,  0., 
only  bars  the  maintainability  of  suits 
brought  against  certified  purchasers.— 


Appr.  —16  T.L.  R.,  61. 
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3.  Section  314  which  batB  a  suit  against 
a  court  purchaser  on  the  ground  that  the 
purchase  was  betiami,  does  not  bar  a  defence 
alleging  the  same  ground  in  a  suit  by  such 
a  purchaser  {F.  B). 

The  object  of  the  Seotion  is  to  prevent 
disputes  between  the  purchaser  at  an  exe¬ 
cution  sale  and  a  person  claiming  that  the 
certified  purchaser  has  purchased  benami 
for  him,  but  the  Section  is  confined  to  a  suit 
brought  against  the  certified  purchaser.— 
t8  T.  L  R.,  61. 

Bflf.-2T.L.J„  380. 

4.  Seotion  314  prohibits  the  institution 

of  a  suit  against  a  oertlfied  purchaser  in 
oourfc-auotion  on  the  ground  that  the  pur¬ 
chase  was  made  on  behalf  of  another  person ; 
and  to  put  a  narrow  and  forced  oonsbruotion 
upon  the  Section  will  be  to  defeat  its 
Object.—  1  T.  L.  J.,  289. 

8 .  Plaintiff,  alleging  that  in  execution  of 
a  deoree  against  him,  the  defendant,  at  his 
instance,  purchased  the  plaint  and  other 
properties  in  court  auction  in  pursuance  of 
an  agreement  entered  into  before  the  Court 
sale,  whereby  the  defendant  was  bo  pay  him¬ 
self  the  amount  deposited  by  him  in  Court, 
by  private  Bale  of  some  out  of  several  items 
purchased  in  the  execution  sale,  and  to  re¬ 
convey  the  remaining  items  to  the  plaintiff, 
together  with  the  surplus,  if  any,  of  the  sale 
proceeds,  and  further,  alleging  that  he  made 
the  defendant  sell  some  of  the  properties  to 
a  third  party,  getting  the  latter  to  pay  the 
price  to  defendant,  brought  the  suit  to  com¬ 
pel  defendant  to  re-convey  the  plaint  items, 
and  for  reooyery  of  the  balance  of  proceeds 

imbursement  of  the  amount  due  to  the  de- 


Held.— On  the  allegations  in  the  plaint 
the  suit  was  virtually  one  for  a  declaration 
that  defendant’s  purchase  was  made  benami 
for  the  plaintiff,  and  as  such,  Seotion  314 


8.  When  an  auotion- purchaser  seeks  on 

his  right  against  others  in  possession,  it  Is 
open  to  the  latter  as  defendants  to  plead  that 
the  sale  relied  on  by  the  plaintiS  Is  Invalid 
and  nob  binding  on  them.  The  Limitation 
Regulation  does  not  stand  in  their  way.— 


7.  A  defenoe  available  to  a  creditor  that 

an  alienation  by  his  debtor  is  voidable  on 
the  ground  that  it  was  one  In  fraud  of  credi¬ 
tors,  is,  on  principle,  available  to  purchasers 
in  auction,  of  properties  alienated  in  ere- 
outionof  the  decree  obtained  by  that  credi¬ 
tor  (F.  B,).-  38T.I.R.,  297 

(=  12  T.  L.  J..  359). 

Ref,— 16  T.  L.  JM  463. 

8.  The  plaintiffs  claiming  to  be  the 
owners  of  the  scheduled  properties,  which 
they  leased  to  the  2nd  defendant,  sued  for 
the  recovery  of  the  same,  alleging  that  the 
2nd  defendant  had  mads  default  in  the 
payment  of  rent  since  1092  and  that  2nd 
defendant  in  collusion  with  the  1st  defen¬ 
dant  persisted  in  his  refusal  to  execute  a 
renewed  pabtachit. 

The  2nd  defendant  did  not  contest  the 
suit.  The  1st  defendant  contended  that  he 
was  in  possession  as  the  auction-purchaser 
of  the  property.  He  traversed  the  plaint 
allegations  that  the  bond  on  which  he  sued 
in  0.  S.  94  of  80  was  taken  benami  .  in  his 
name  on  behalf  of  the  plaintiffs,  that  he  in¬ 
stituted  the  said  suit,  obtained  the  decree 
therein  and  purchased  the  property  in  exe¬ 
cution  as  benamidar. 

He  also  contended  that  the  plaintiffs  had 
no  right  to  claim  any  relief  inasmuch  aa 
such  claim  was  repugnant  to  the  provision 
of  Section  814. 

The  Mnnaiff  found  that  the  1st  defen¬ 
dant  was  throughout  acting  only  as  benami* 
dor  for  the  plaintiffs.  He  however  dismis¬ 
sed  the  suit,  holding  that  it  was  barred  by 


of  it,  Section  314  imperatively  p 
Courts  from  decreeing  suits 
bhe-gertified  purchaser  by  one  who 
that  the  purohase  was  made  on  b< 
himself. 


Section  314  only  prohibits  suits  in  which 
it  is  an  essential  pact  oi  the  plaintiff's  case 
to  show  that  the  purohase  was  henami  for 
him.  Though  he  oannot  file  suoh  a  suit, 
the  real  owner  may  remain  in  possession 
and  defend  his  possession  if  attacked  by 
others  including  the  benamidar  ^  It  is  open 
to  him  to  lease  the  properties  and  to  sue 

the  latter  case,  the  lessee  would  not  be  al¬ 
lowed  to  set  up  the  title  of  the  benamidar 
and  if  any  3rd  patty  has  been  allowed  by 
him  to  enter  on  the  property,  he  would  be 
in  the  same  position  as  the  lessee  under 
whom  he  entered. 

So  considered,  the  present  suit  is  sustain- 

Per  Raman  Tampi,  J.- Section  314  pan- 
not  apply  to  the  case  of  a  purohase  made  by 
any  one  in  a  representative  capacity.  For, 
in  the  nature  of  things,  judicial  persons  who 
are  capable  of  acquiring  property  cannot 
make  purchases  except  through  agents  or 
representatives,  and  it  is  not  to  be  supposed 
that  the  Legislature  Intended  to  exolude 
them  altogether  from  the  category  of  pur¬ 
chasers  in  execution  of  deoxeea.  By  parity 


Adopting  this  principle,  the  ls$  defes- 
dant’s  objection  to  the  maintainability  of 
this  suit  must  be  repelled. 

In  this  case,  the  1st  defendant  is  not  a 
mere  benamidar  purchaser.  He  was  bew- 
midar  when  he  took  the  debt-bond,  when  he 
sued  on  it  and  obtained  a  deoree  and  when 
he  subsequently  executed  it.  Till  that  stags, 

money  which  was  the  plaintiffs’.  In  execu¬ 
tion,  it  was  open  to  him  to  realise  the  money 
otherwise  than  by  purchasing  the  property. 


Had  he  so  realised  the  decree  debt,  the 
plaintiffs  would  undoubtedly  have  been  en¬ 
titled  bo  demand  it  from  him. 

If  as  a  oertified  purchaser  the  1st  defen¬ 
dant  can  rely  on  Section  314,  his  liability 
as  benamidar  decree-holder  still  remains 
uuaffeoted  and  he  therefore  is  bound  to  pay 
the  plaintiffs  the  deoree-debt,  or,  in  other 
words,  he  mnst  surrender  the  property 
whioh  he  purchased  in  execution  of  the 


9.  Section  814  does  not  oover  the  case 
of  an  agent  purchasing  on  behalf  of  his 
principal. 

If  the  principal  can  ordinarily  aot  through 
his  agent  in  transactions  involving  import¬ 
ant-  and  valuable  interests,  wad  olaim  fox 


m 


[  See.  59 


Regulation  viii  of  1100. 

Distribution  of  assets. 

59.  (1)  Where  assets  are  held  by  a  Court  and  more  persons 
piooeeds  of  execution  t^an  one  have>  before  the  receipt  of  such  assets, 
sale  to  be  rateabiy  dis-  made  application  to  the  Court  for  the  execution 
holders4  am°ns  de°rae’  of  decrees  for  the  payment  of  money  passed 
against  the  same  judgment-debtor  and  have  not 
obtained  satisfaction  thereof,  the  assets,  after  deducting  the  costs 
of  realisation,  shall  be  rateabiy  distributed  among  all  such  persons  : 

Provided  as  follows  : — 

(a)  Where  any  property  is  sold  subject  to  a  mortgage 

or  charge,  the  mortgagee  or  incumbrancer  shall 
not  be  entitled  to  share  in  any  surplus  arising 
from  such  sale; 

(b)  Where  any  property  liable  to  be  sold  in  execution 

of  a  decree  is  subject  to  a  mortgage  or  oharge, 
the  Court  may,  with  the  consent  of  the  mort¬ 
gagee  or  incumbrancer,  order  that  the  property 
be  sold  free  from  the  mortgage  or  charge, 
giving  to  the  mortgagee  or  incumbrancer  the 
same  interest  in  the  proceeds  of  the  sale  as  he 
had  in  the  property  sold  ; 


himself  the  benefit  of  his  agent’s  aots  with¬ 
out  at  the  same  time  disclaiming  the  liabili¬ 
ties  that  he  may  be  saddled  with  by  reason 
of  snoh  aots,  it  does  not  stand  to  reason  to 
say  that  the  prinoipal  oannot  purchase  a 
property  in  oourk-sale  through  bis  agent. 
•<  H  the  plaintiff  does  not  seek  relief  merely 
on  the  ground  that  the  oertified  purohaser 
was  a  name-lender  but  teUed  upon  a  certain 
state  of  faets  as  establishing  eertain  kinds 
of  legal  relations  between  himself  and  the 
oertified  purohaser  whioh  entitles  him  to 
rely  on  those  relations  as  involving  and 
creating  efieotual  legal  olaims  in  favour  of 
the  plaintiff  over  the  property  purchased,  he 
oould  rely  on  suoh  faots  and  oiroumstanoes 
in  support  of  his  legal  olaims."— 

42  T;  L.  R„  58 

(=15  T.  L.  j.,167). 


10,  See  also— 

Or.  XXI,  r.  69,- 

30  T.L.R.,25d 
(=5  T.  L.  J.,  DO). 
„  r.92.— 20T.L.R.,I5I. 

Sec.  59  [  =  S.  292  =  S.  73] 

I.  The  corresponding  Seotion  in  Begula- 
tion  II  of  1066  was  as  follows 
“292.  Proceeds  of  eaeetdion-iole  to  bt 
divided  rateabiy  among  decree-holders.— 
Whenever  assets  are  realised  by  sale  or 
otherwise  in  execution  of  a  decree  and 
more  persons  than  one  have,  prior  to  the 
realisation,  applied  to  the  Oouri  by  which 
suoh  assets  are  held  for  execution  of  de¬ 
crees  for  money  against  the  same  judgment 
debtor,  and  have  not  obtained  satisfaction 
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(c)  Where  any  immovable  property  is  sold  in  exe¬ 
cution  of  a  decree  ordering  its  sale  for  the 
discharge  of  an  incumbrance  thereon,  the  pro¬ 
ceeds  of  sale  shall  be  applied — 
first,  in  defraying  the  expenses  of  the  sale ; 
secondly,  in  discharging  the  amount  due 
under  the  decree ; 

thirdly,  in  discharging  the  interest  and  prin¬ 
cipal  monies  due  on  subsequent  incumbrances 
(if  any) ;  and, 

fourthly,  rateably  among  the  holders  of  de¬ 
crees  for  the  payment  of  money  against  the 
judgment-debtor,  -who  have,  prior  to  the  sale 
of  the  property,  applied  to  the  Court,  which 
passed  the  decree  ordering  such  sale,  for  exe¬ 
cution  of  such  decrees,  and  have  not  obtained 
satisfaction  thereof. 

(2)  Where  all  or  any  of  the  assets  liable  to  be  rateably 
distributed  under  this  Section  are  paid  to  a  person  not  entitled  to 
■receive  the  same,  any  person  so  entitled  may  sue  such  person  to 
compel  him  to  refund  the  assets. 

(3)  Nothing  in  this  Section  affects  any  right  of  Our 
Government. 


(e)  when  immovable  property. is  sold  in 
exeoution  oi  a  decree  ordering  its  sale  for 
the  discharge  oi  an  inenmbranoe  thereon, 
the  proceeds  of  the  saleahaU  he  applied- 
first,  in  defraying  the  expenses  of  tbs 

seoondly,  in  discharging  the  interest  and 
prinoipal  money  dne  on  the  inonmbranoe  ; 

thirdly,  in  discharging  the  interest  and 
prinoipal  moneys  due  on  subsequent  inonm- 
branoes  (if  any)  :  and 
fourthly,  rateably  among  the  holders  of 
decrees  for  money  against  the  judgment- 
debtor,  who  have,  prior  to  the  sale  of  the 
said  property,  applied  to  the  Court  which 
made  the  decree  ordering  such  sale  for 


thereof,  the  assets,  after  deducting  the 
oosts  of  realisation,  shall  be  divided  rate¬ 
ably  among  all  such  persons : 

Provided  as  follows 

(а)  when  any  property  is  sold  sub¬ 
ject  to  a  mortgage  or  charge,  the  mortga¬ 
gee  or  inoumbranoer  shaU  not  as  suoh  be 
entitled  to  share  in  any  surplus  arising 
from  suoh  sale  : 

(б)  when  any  property  liable  to  be  sold 
in  execution  of  a  deotee  is  snbjeot  to  a  mort¬ 
gage  or  oharge,  the  Court  may,  with  the 
assent  of  the  mortgagee  or  incumbrancer, 
order  that  the  property  be  sold  free  from 
the  mortgagees  charge,  giving  to  the  mort¬ 
gagee  or  incumbrancer  the  same  right 
against  the  proceeds  of  the  sale  as  he  had 
against  the  property  sold ; 
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obtained  satisfaction  thereof. 

If  all  or  any  of  each  assets  be  paid  to  a 
person  not  entitled  to  receive  the  same,  any 

compel  him  to  refund  the  assets. 

Nothing  in  this  Seotion  affects  any  right 
of  the  Government.” 


2.  No  appeal  lies  against  an  order  reject- 


3.  The  plaintili  being  the  iiret  attaching 
creditor,  he  was,  under  the  law  in  force  at 
the  date  of  sale,  entitled  to  be  paid  first. 
(FB,).—  11  T.  L,  R.,  13, 


H.  1.  “The  object  of  the  Seotion  is  to 
expedite  and  cheapen  the  execution  of  de¬ 
crees  against  the  same  person  by  adjusting 
the  olaims  of  rival  decree-holders  without 
the  necessity  for  separate  proceedings." 
(Statement  of  Objects  and  Seasons,  1901 
amending  Bill).—  India  Gazette 

dated  21-12-1901,  Ft.  V. 

2.  "The  object  of  the  Seotion  is  two¬ 
fold.  The  first  object  is  to  prevent  un¬ 
necessary  multiplicity  of  execution  pro¬ 
ceedings,  to  obviate,  in  a  oase  where  there 
are  many  deoree-holders,  eaoh  competent 
to  exeoute  his  decree  by  attachment  and 
sale  of  a  particular  property,  the  necessity 
of  each  and  every  one  separately  attaching 
and  separately  selling  that  property.  The 
other  objeot  is  to  seoure  an  equitable  ad¬ 
ministration  of  the  property  by  plaoing  all 
the  deoree-holders  upon  the  same  footing 
t*pa  making  the  property  rateably  divisible 
among  them  instead  of  allowing  one  to  ex¬ 
clude  all  the  others  merely  beoause  he 
happened  to  be  the  firat  who  had  attached 
and  sold  the  property."— 

Z.  L.  23  AU .  106, 

Case  Law. 

I.  A  prior  sale  in  execution  of  a  decree 
must  prevail  against  a  subsequent  one  ;  and 
although  there  may  be  several  attachments 
on  a  property,  the  sale  in  pursuance  of  any 
one  of  them  puts  an  end  to  all  the  attach¬ 
ments,  ana  the  sale  proceeds  whioh  ocoupy 
the  plaoe  held  by  the  property  before  sale 
are  distributed  among  the  several  attach¬ 
ing  creditors  aooording  to  their  priorities,— 

8  T.  L.  R.,  119. 

Ref.— 22  T.  L.  147. 


4.  The  berm  "decree-holder”  in  Seotion 
308  of  the  Civil  Procedure  Code  [  =  Or. 
XXI,  r.  87]  is  not  limited  to  the  decree- 
holder  who  instituted  the  execution  pro¬ 
ceedings  and  took  out  the  process  for  sale, 
but  may  include  a  decree-holder  who  is 
entitled  to  come  in  and  share  in  the  sale 
prooeeds  under  Seotion  292  of  the  Code.— 

5.  For  the  purposes  of  Seotion  292, 
assets  can  be  said  to  be  realised  only  when 
the  whole  amount  of  the  sale  proceeds 
is  paid  into  Court. 

An  application  for  rateable  distribution 
made  to  a  Court,  having  at  the  time  no 
juriadioGion  to  entertain  suoh  application, 
must  be  deemed  to  be  one  renewed  from  day 
to  day  till  it  is  finally  disposed  of  ;  and  if 
before  finally  disposing  of  the  application, 
the  Court  aoquires  jurisdiction  in  the  matter 
it  can  treat  the  application  as  valid,  and 
order  rateable  distribution  iu  compliance 

The  oounter-petitioneris  application  was 
no  doubt  presented  to  a  Court  that  had  no 
jurisdiction  at  the  time  of  presentation. 
The  Munsifi  could  have  rejected  or  returned 
it  on  the  ground  of  want  of  jurisdiction. 
But  it  was  retained  on  the  Munsifi’s  file.— 
2  T,  L.  J.,  97. 

6.  Assets  are  realised  within  the  mean¬ 
ing  of  Section  292  when  the  prooeeds  of  the 
sale  of  movable  property  are  paid  by  the 
auction-purohaeers  to  the  Amin  who  con¬ 
ducts  the  sale,  even  though  the  Amin  pays 
them  into  Court  only  on  a  subsequent  date. 
Payment  to  an  Officer  of  the  Court  hi  tanta¬ 
mount  to  a  realisation  by  Court. 
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by  a  summary  enquiry  and  the  necessary 
materials  to  establish  the  relative  positions 
of  those  creditors  be  absent,  the  Oourt  oan 
direob  the  rival  decree-holders  to  establish 
their  respective  rights  to  the  amount  in 
Court  by  instituting  suits. 

Section  292  relates  to  procedure  only  and 
it  does  not  interfere  with  substantive  rights 
or  the  maintenance  o!  a  snit,  notwithstand¬ 
ing  that  a  party  may  not  have  availed  him¬ 
self  of  its  facilities. 

The  general  rule  is  that  the  attaohing 
creditors  are  entitled  to  receive  the  money 
in  execution  proceedings  upon  an  equitable 
administration  of  the  property  as  laid  down 
in  Section  292.  This  Seotion  is  a  provision 
for  expediting  and  cheapening  the  execu¬ 
tion  of  decrees  by  adjusting  the  olaims  of 
rival  decree-holders  without  the  necessity 
for  separate  proceedings. 

No  appeal  lies  from  an  order  by  whioh 
the  rival  decree-holders  are  directed  to 
establish  their  rights  by  suits.  In  the  case, 
the  appeal  petition  was  treated  as  a  oivil 
revision  petition.—  10  T.  L.  J.f  87$, 

13.  While  the  creditors  of  a  firm  have 
a  prior  olaim  on  the  partnership  estate,  they 
may  come  upon  the  separate  property  in 
competition  with  the  separate  oreditors  for 
payment  pari  passu  of  so  much  of  the  part¬ 
nership  debt  as  the  partnership  estate  is 
insufficient  to  satisfy.— 37  T  L.  R.,  1 75 

(=11  T.  L.  d„  78). 

14,  When  money  in  the  oostody  of  a 
Court  is  attached,  and  the  attaohing  Court 
and  the  custody  Court  are  the  same,  the 
amount  can  be  held  to  be  realised  in  exe¬ 
cution  only  when  there  has  been  an  order 
by  the  Court  for  transfer  of  the  money  to 
the  credit  of  the  attaohing  creditor's  suit. 
Where  there  is  no  such  realisation  and 
where  the  rival  decree- holders  apply  to  the 
Court  for  execution  ’of  their  respective  de¬ 
crees,  Section  292  applies. 

An  order  passed  ina  dispute  between  rival 
decree-holders  cannot  be  treated  as  one 
falling  under  Section  238  [new  Section  40], 
and  no  appeal  therefore  lies  against  the 


order  at  the  instance  of  either  decree. 

(=11  T.  L.  J.}343), 
Ref— 15  T.  L.  J.,  312. 

15.  The  “  date  of'realisation  ”  is  not  the 

date  of  the  confirmation  of  sale,  but  the 
date  when  the  auction  amount  is  fully  paid 
into  Oourt. —  13T.  L.J.,  iss. 

16.  For  claiming  rateable  distribution 
by  a  deoree-holder,  his  execution  petition 
need  not  have  been  pending  at>  the  time  of 
the  realisation  of  the  assets,  if  the  condi¬ 
tions  specifically  mentioned  in  Seotion  292 
had  all  been  satisfied  by  him. 

The  conditions  a  deoree-holder  should 
fulfil  before  he  could  olaim  rateable  distri- 
button  are  “(a)  The  deoree-holder  should 
have  applied  for  execution  of  the  decree  to 
the  Oourt  which  holds  the  assets  realised. 
(5)  Such  application  should  have  been  made 
prior  to  the  realisation  of  the  assets,  (c) 

or  otherwise  In  execution  of  the  decree.  (<2) 
The  attaohing  creditors  as  well  as  the  de¬ 
cree-holder  claiming  to  participate  in  the 
assets  should  he  holders  of  deorees  for  pay¬ 
ment  of  money,  (e)  Such  deorees  should 
have  been  obtained  against  the  same  judg- 
ment-debtor."  (11  C.  L.  J„  63).— 

43  T.  L.  R„  416 
(=17  T.  L.  J.,  506). 

to  enter  into  and  adjudioate  on  the  question 
of  the  bona  fides  of  the  different  decrees  in 
whioh  applications  have  been  made  for 
rateable  distribution. 

There  is  no  absolute  rule  that  the  High 
Court  cannot,  under  any  oiroumstances,  in¬ 
terfere  with  orders  passed  under  Seotion 
292.  Such  orders  are  revisable  where  the 
lower  Court  has  exercised  or  refused  to  ex- 

has  committed  any  irregularity  in  proce¬ 
dure  which  has  produced  error  or  defeot  in 
the.  decision  of  the  oase  on  the  merits  (F, 
B.).—  '  42  T.  L,  R„  22 

(=17  T.  L,d.|5W). 
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[  See.  60 


60.  Where  the  Court  is  satisfied  that  the  holder  of  a  decree 
Beshtance  to  axeon-  ^or  Possessi°n  of  immovable  property  or 
tion,s  ’  that  the  purchaser  of  immovable  property  sold 

in  execution  of  a  decree  has  been  resisted  or 
obstructed  in  obtaining  possession  of  the  property  by  the  judgment- 
debtor  or  some  person  on  his  behalf  and  that  such  resistance  or 
obstruction  was  without  any  just  cause,  the  Court  may,  at  the 
instance  of  the  decree-holder  or  purchaser,  order  the  judgment- 
debtor  or  such  other  person  to  be  detained  in  the  civil  prison  for 
a  term  which  may  extend  to  thirty  days  and  may  further  direct 
that  the  decree-holder  or  purchaser  be  put  into  possession  of  the 
property. 


See.  61  ]  TEE  CIVIL  PROCEDURE  CODE  [Parti  | 

Part  in. 

Incidental  Proceedings, 

Commissions. 

6 1.  Subject  to  such  conditions  and  limitations  as  may  be 
Power  of  Court  to  issue  prescribed,  the  Court  may  issue  a  commission— 

(а)  to  examine  any  person  ; 

(б)  to  make  a  local  investigation ; 

(c)  to  examine  or  adjust  accounts;  or 

(d)  to  make  a  partition. 

62.  In  lieu  of  issuing  a  commission,  the  Court  may  issue  a 
Letter  of  request.  letter  of  request  to  examine  a  witness  residing  at 

any  place  not  within  Travancore. 


brought  a  regular  suit  to  set  aside  that  or¬ 
der  ana  that  too  was  dismissed  by  the  Dis¬ 
trict  Munsifi  on  the  ground  that  his  remedy 
was  by  appeal  and  not  by  a  fresh  suit.  B 
then  on  that  very  date  Sled  a  suit  for  the 
cancellation  of  the  deoree  obtained  by  X  as 
well  as  the  olaim  order  passed  in  his  favour. 
The  Munsiff  dismissed  the  suit  as  in  his  opi¬ 
nion  it  was  not  maintainable,  but  the  Dis¬ 
trict  Judge  on  appeal  toot  a  contrary  view 
and  remanded  the  oase  to  be  tried  Se  nova. 

Held.— The  District  Judge  was  right,  as  it 
was  under  Seotion  319  and  not  under  Sec¬ 
tion  320  [=Or.  XXI,  r.  96],  that  the  Mun- 
siff  dealt  with  and  decided  the  original  ap¬ 
plication  of  X  regarding  the  resistance  and 
as  B  was  really  no  party  to  the  proceedings 
taken  on  that  application.— 

17  T,  L.  R.  App.,  56. 

a.  The  execution  Court  is  under  the 
express  provisions  of  the  Civil  Procedure 
Code  empowered  either  to  determine  the 
olaim  of  an  objeotor  under  Seotion  320  [= 
Or.  XXI,  r.  96]  or  dismiss  it  under  certain 
oiroumstanoes  without  an  investigation  on 
the  merits  (Section  319),  and  whenever  the 


olaimant  is  entitled  to  have  his  remedy  as. 
cured  by  an  appeal  against  the  order  of  dis- 
missal  or  to  have  his  claim  of  right  or  title 
judicially  determined  by  means  of  a  regular 

3.  A  was  obstructed  in  obtaining  deli¬ 
very  by  T  who  is  the  judgment-debtor1! 
brother.  The  lower  Courts  rejeoted  the 
petition  of  T  on  the  ground  that  tho  ob- 

the  judgment-debtor. 

passed  under  Seotion  318  rejecting  the  pe- 
tition  of  T  on  the  ground  that  the  obstruc¬ 
tion  was  occasioned  at  the  instigation  of 
judgment-debtor.—  IS  T.  L.  R.,  1SS. 


See.  61  [  =  „  =  S.  75  ] 

The  general  powers  of  Courts  in  regard 
to  commissions  are  summarised  in  this  Seo¬ 
tion.  Por  the  detailed  provisions  and  Cass 
Law,  see  Or.  XXVI. 


Sec.  62  [  =  „  =  S.  7?] 


in  &  IV  l  Regulation  VIII  of  1100.  [  Sec.  65 

63.  The  provisions  as  to  the  execution  and  return  of  com- 
commissions  issued  missi°ns  for  the  examination  of  witnesses  shall 
by  foreign  Charts.  apply  to  commissions  issued  by— 

(a)  Courts  situate  within  the  limits  of  British  India 

and  established  or  continued  by  the  authority 
of  His  Majesty  or  of  the  Governor-General  in 
Council,  or 

(b)  Courts  situate  in  any  part  of  the  British  Empire 

other  than  British  India,  or 

(c)  Courts  of  any  foreign  country  for  the  time  being 

in  alliance  with  His  Majesty. 


Part  IV. 

Suits  in  Particular  Cases. 

Suits  by  or  against  the  Government  or  Public  Officers  in 
their  official  capacity. 

64.  Suits  by  or  against  Our  Government  shall  be  instituted 
Government0'  agafast  by  or  against  the  Ddwan  of  Travancore. 

[Explanation. — Suits  by  or  against  the  Sreepadam  Palace  shall 
be  treated  as  suits  by  or  against  Our  Government,  for  the  purposes 
of  this  Code.] 

65.  No  suit  shall  be  instituted  against  the  Dewan  of  Travan¬ 

core,  or  against  a  public  officer  in  respect  of  any 
Nolii°e,  act  purporting  to  be  done  by  such  public  officer 

in  his  official  capacity,  until  the  expiration  of  three  months  next 
after  notice  in  writing  has  been,  in  the  case  of  the  Dewan,  delivered 
to  or  left  at  the  office  of  the  Dewan,  and  in  the  case  of  a  public 
officer,  delivered  to  him  or  left  at  his  office,  stating  the  cause  of 
action^  the  name,  description  and  place  of  residence  of  the  plaintiff 
and  the  relief  which  he  claims ;  and  the  plaint  shall  contain  a  state¬ 
ment  that  such  notice  has  been  so  delivered  or  left. 


Sec.  63  [  =  S.  876  —  S.  78  ] 

Sec.  64  [  =  S.  401  =  S.  79  (1)  ] 

I.  Seotion  401  of  Regulation  II  of  1066 
had  no  Explanation  appended  to  it.  Regu¬ 
lation  Hot  1070  enacted  the  following  Sec¬ 
tion  “7.  Saits,  appeals  and  applications 


by  or  against  tbs  Sreepadom  Palace  shall 
be  treated  as  salts,  appeals  and  applications 
by  or  against  Government.”  The  Explana¬ 
tion  to  the  new  Seotion  64  has  been  insert¬ 
ed  by  Seotion  4  of  Regulation  HI  of  1101, 

H.  See  Order  XXVII  as  to  the  prooe- 
dare  in  Baits  by  or  against  Government. 
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oord  as  a  party,  the  Mans  iff  has  jurisdiction, 
and  hence,  ho  should  have,  before  return¬ 
ing  the  plaint,  formally  made  the  Sirkar  a 
defendant. 

The  act  of  the  plaintiff  who  did  not  only 
not  appeal  against  the  MunsiS’s  order  re- 


fcice  to  Sirkar  through  his  Vakil,  under  Sec¬ 
tion  409,  C.  P.  C.,  claiming  the  whole 
amount,  Bs.  8,000  odd,  as  his.  The  amt 
was  then  instituted  Yy  the  three  plaintlfis 
alleging  that  the  amonnt  belonged  to  1st 
and  2nd  plalntifis,  The  defendant,  Sirkar, 
contended  that  the  suit  was  bad  for  want  of 


Sec.  65  ] 


The  Civil  Procedure  code 


[Part 


IV  ]  Regulation  vm  of  im  :  See.  65 


409,  C.  P.  C.,  contained  a  statement  ot  the 
cause  of  action  on  which  the  suit  was  based. 
Paragraph  2  of  the  notice  referred  to  the 
inaction  of  the  Forest  Department  in  not 
examining  the  timber  felled  by  the  plaintiff 
and  issuing  a  pars  therefor.  It  also  stated 
that  the  plaintiff  bad  already  snstained 
thereby  a  loss  of  over  Rs.  150  and  stood  to 
lose  a  further  sum  of  R=,  1000  in  fafcnre.  In 
paragraph  4  of  the  notice,  it  was  also  stated 
that  a  pass  should  be  issued  to  him  at  once 
so  as  to  save  him  from  further  less.  Failing 
these,  the  plaintiff  prayed  that  he  may  be 
given  sanction  to  file  a  suit  against  the  Sir- 
kar  for  ‘these  reliefs.’ 

The  defendant  contended,  among  other 
things,  that  no  proper  notice  of  suit  had 
been  given  under  Section  409,  G.  P.  0. 

Beld.—' The  object  of  a  notice  under  Sec¬ 
tion  409,  0.  P.O.,  has  been  held  to  be  to 
give  the  Government  an  opportunity  of  in¬ 
vestigating  the  alleged  cause  of  complaint 
and  making  amends  if  it  thinks  fit. 

As  regards  the  form  of  the  notice,  it 
would  be  sufficient  if  it  substantially  fulfils 
its  object  of  informing  the  party  concerned 
generally  of  the  nature  of  the  suit  to  be 
filed.  “All  that  is  required  is,  that  it  shall 
be  sufficiently  clear  and  explicit  to  tshow 
the  ground  of  oomplaint,  the  cause  of  action. 
That  must  not  be  left  in  doubt  or  framed 


Judged  by  these  principles,  the  notice 
given  in  the  case  is  a  sufficient  compliance 
with  the  requisites  of  Section  409,  C.  P.  G. 
The  words  “these  reliefs”  in  the  notice  are 
wide  enough  to  embraoe  the  relief  for  da- 
mages  claimed  In  the  snit.  The  prayer  lor 
sanction  is  only  an  euphemistic  form  of  ex¬ 
pression  intimating  that,  in  the  event  of 
non-compliance  with  the  notice  a  suit  would 
be  filed.—  41  T.  L.  R.,  232 


Ref.— 19  T.  L.  J.,  541. 

12.  The  provisions  of  Section  65  are  im- 
'  porative  in  their  natnre,  the  object  thereof 
being  to  allow  the  Sitkar,  if  so  advised,  to 


settle  the  claim  without  litigation.  When 
objection  is  taken  to  the  sufficiency  or  ab- 

tiff  to  make  out  that  the  provisions  of  this 
Section  have  been  substantially  complied 
with.  The  insistence  of  a  specific  statement 
that  a  notice,  as  referred  to  above,  has  been 
issued  under  the  Section  itself  would  strong¬ 
ly  support  the  above  view.— 


18.  The  object  of  a  notice  under  Section 
43  of  the  Municipal  Regulation  and  Section 
65  of  the  C.  P.  G.  of  1100  is  to  enable  the 
defendant  concerned  to  enquire  into  the 
complaint  and  make  amends  if  consider¬ 
ed  proper.  A  provision  made  with  this 
object  cannot  avail  the  other  parties  to  the 
suit,  nor  can  its  aid  be  invoked  by  them  in 
cases  where  the  party  for  whose  benefit  it 
is  intended  does  not  come  forward,  or  ex¬ 
pressly  waives  it,  or  conducts  himself  in 


forward  as  a  defence. 


As  regards  the  right 
Courts  of  the  land  to  c 
where  special  tribunals  h 
ed  to  deal  with  them,  th 


rdinary  Civil 


that  where  a  discretion  which  has  to  be  ex¬ 
ercised  by  such  tribunals  in  the  disposal  of 
such  matters  has,  as  a  matter  of  fact,  been 
exeroised  by  them,  the  Civil  Courts  cannot 
interfere  with  the  same.  They  cannot  sub¬ 
stitute  their  own  judgments  for  those  of  the 
tribunal.  The  ordinary  Civil  Courts  oannot 


constitute  themselves  appellate  authorities 
over  such  tribunals,  nor  is  interference  per¬ 
missible  by  way  of  review.  Even  in  oases 

the  part  of  the  speoial  tribunal  to  set  forth 
the  reasons  for  its  decision,  the  above 
courses  cannot  be  adopted.  The  oircum- 


laid  down  with  respect  to  Civil  Courts  have 
not  been  adopted  by  the  special  tribunal 
will  not  also  justify  an  interference. 


If,  however,  the  tribunal  in  question  re¬ 
fused  to  exercise  the  jurisdiction  vested  in 
it  under  the  statute  or  where  the  express 
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66.  In  a  suit  instituted  against  a  public  officer  in  respect  of 
Exemption  from  ar-  any  act  purporting  to  be  done  by  him  in  his 

rest  and  personal  ap-  "  .  -  . , 

pearance.  OmCial  capacity — 

(a)  the  defendant  shall  not  be  liable  to  arrest  nor  his 
property  to  attachment  otherwise  than  in  exe¬ 
cution  of  a  decree,  and, 


(6)  where  the  court  is  satisfied  that  the  defendant 
cannot  absent  himself  from  his  duty  without 
detriment  to  the  public  service,  it  shall  exempt 
him  from  appearing  in  person. 


rales  of  prooednre  laid  down  in  the  statute 
have  not  been  followed,  or  where  it  has  not 
been  acting  in  good  faith  and  listened  to 
both  sides,  its  deoision  may  be  considered 
to  be  no  legal  adjudication  at  all,  and  con- 
sequently  Civil  Oonrts  can  properly  take 
cognizance  of  suoh  matters. 

A  reading  of  the  ruleB  under  the  Muni¬ 
cipal  Regulation  as  a  whole  would  indicate 
that  a  finality  was  intended  to  be  attached 
to  the  decisions  of  the  Revising  Authority. 
In  the  matter  of  the  interpretation  of  the 
Rules,  the  powers  of  the  Revising  Authority 
are  unfettered.  It  is  not  for  the  Civil 
Court  to  decide  whether  interpretation  of 
a  particular  rule  by  the  Revising  Autho¬ 
rity  is  right  or  wrong.  Even  if  it  is  errone¬ 
ous,  the  Civil  Courts  have  no  jurisdiction  to 
interfere  with  it. -44  T.  L.  R.,  465 

(=18  T.  L.  J.,  1296), 

14.  The  notice  of  three  months  which 
a  plaintiff  has  to  give  under  Section  65  be¬ 
fore  instituting  any  suit  against  the  Dewan 
of  Travancore  is  a  notioe  within  the  mean¬ 
ing  of  Section  16,  Sub-section  (2),  of  the  Li¬ 
mitation  Regulation.-  19  T.  L.  J.,  201. 

15.  It  is  sufficient  if  the  notice  under 
Section  409  substantially  fulfils  Its  objeot  of 
informing  the  party  concerned  generally 
of  the  nature  of  the  snit  intended  to  be  filed. 

The  provision  is  restrictive  of  the  ordina¬ 
ry  oommon  law  right  of  the  subject,  and,  as 


suoh,  in  oases  of  doubt,  should  be  liberally 
oonstrued  in  favour  of  the  subject.— 

19  T.  L.  J„  Oil. 

16.  Under  Section  14  of  the  Limitation 

Regulation,  in  competing  the  period  of  limi¬ 
tation  for  a  suit  to  reoover  money  due  under 
a  periodically  reourring  right,  the  period 
of  pendenoy  of  a  suit  for  the  same  relief, 
dismissed  for  want  of  notice  to  Government 
under  Section  409,  0.  P.  C.,  haa  to  be  ex- 
oluded. —  45  T.  L.  R„  103, 

17.  See  also— 

Or.  I,  r.  8,-31  T.  L.  R.,  2i6 

(=8  T.  L.  J.,  I). 


Sec.  66  '[  =  Ss.  410  &  418  =  S.81 ]. 

I.  The  corresponding  Sections  of  Regu¬ 
lation  II  of  1065  are  as  follow 

<'410.  No  warrant  of  arrest  shall  be  is- 
sued  in  suoh  suit  without  the  oonsent  in 
writing  of  the  High  Oourt. 

<‘413.  In  a  suit  against  a  publio  offioer  in 
respect  of  suoh  act  as  aforesaid,  the  Oourt 
shall  exempt  the  defendant  from  appearing 
in  person  when  he  satisfies  the  Oourt  that 
he  cannot  absent  himself  from  his  duty 

II.  In  Clause  (5),  the  expression  “where 
the  Court  is  satisfied"  is  substituted  “to  re¬ 
move  the  misapprehension  that,  at  present, 
the  puMio  offioer  is  bound  personally  to 

m 


IV] 


Regulation  viii  of  1100. 


[  Sec.  66-B 

[66- A.  (1)  Suits  by  or  against  the  Goverrfinent  of  His 
Saits  by  or  a  amst  Majesty  the  King,  Emperor  of  India,  shall  be 
the  Government  of  HU  instituted  by  or  against  the  Secretary  of  State 
Majesty.  for  India,  in  Council. 

(2)  All  pleadings  signed  or  verified,  and  all  appear¬ 
ances,  applications  and  acts  made  or  done,  in  any  such  suits  by  any 
officer  or  officers  authorised  in  that  behalf  by  the  law  for  the  time 
being  in  force,  with  respect  to  similar  suits  in  British  India,  shall 
be  deemed  valid  in  the  same  manner  and  to  the  same  extent  as  they 
are  in  British  India]. 

[66-B.  (1)  Any  Indian  Prince  in  alliance  with  his  Majesty 
suite  by  or  a  ainst  tlle  King,  Emperor  °f  India,  may  sue  and  shall 
indiaVrrfnces.  agam'  be  sued  in  Our  Courts  in  the  name  of  his  Minister 
or  other  officer,  provided  that  such  Minister  or 
other  officer  has  been  recognised  by  a  Notification  of  Our  Govern¬ 
ment  published  in  Our  Government  Gazeett  as  the  representative  of 
such  Prince. 

(2)  The  recognition  made  by  the  aforesaid  Notifica¬ 
tion  may  be  made  with  retrospective  effect  from  such  date  as  may 
be  mentioned  in  the  Notification. 

(3)  Our  Government  may,  by  like  Notification,  cancel 
any  such  Notification  but  not  so  as  to  invalidate  any  proceedings 
held  previous  to  such  cancellation. 

Explanation— Nothing  in  the  Rules  in  the  First  Schedule  re¬ 
lating  to  suits  by  or  against  minors  and  persons  of  unsound  mind 
or  such  Rules  as  may  hereafter  be  passed  relating  to  the  same  matter 
under  the  provisions  of  Part  IX  of  this  Code  shall  apply  to  any 
such  Prince  suing  or  being  sued  under  the  provisions  of  this  Section.] 


satisfy  the  Court  of  bis  inability  to  attend.” 
(Indian  Select  Committee  on  the  1001  Bill). 

India  Gazette 
dated  n-3-l903i  PL  V. 
III.  In  regard  to  the  British  Indian  Code, 
Section  81(which  is  reproduced  as  Section  66 

of  the  new  Regulation),  the  Indian  Special 

Committee  say  in  their  Notes  on  Clauses 
“The  Committee  think  that  the  same  mea¬ 
sure  of  protection  should  he  afforded  to  the 
defendant  where  Government  underbakes 

the  aefenoeas  wheretho  Government  makes 


no  application  for  the  purpose,  and  it  ap¬ 
pears  to  the  Committee  that  the  proper 
protection  shonld  be  that  the  defendant 
should  be  exempt  from  mesne  arrest  and  bis 
property  from  mesne  attachment.” 

IV.  See  Order  XXVII,  Rule  8, 

Secs.  66*A  6  66-B. 

I.  These  two  Sections  were  inserted  by 
Section  5  of  Regulation  HI  of  1101. 
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67.  (1)  Where  the  decree  is  against  the  Dewan  of  Travan- 
core  or  against  a  public  officer  in  respect  of  any 
Execution  of  aeoree.  ac^  gg  aforesaid,  a  time  shall  be  specified  in 

the  decree  within  which  it  shall  be  satisfied ;  and  if  the  decree  is  not 
satisfied  within  the  time  so  specified,  the  Court  shall  report  the  case 
for  the  orders  of  Our  Government. 

(2)  Execution  shall  not  be  issued  on  any  such  decree  un¬ 
less  it  remains  unsatisfied  for  the  period  of  three  months  computed 
from  the  date  of  such  report. 


The  recognition  made  by  the  aforesaid  Sec.  67  [  =  S.  ili  =  S.  82] 

Notification  may  have  a  retrospective  efieot  - 
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[Sec.  68 


IV] 


[67-A.  No  decree  passed  against  the  Government  of  His 
Xo  decree  against  the  Majesty  the  King,  Emperor  of  India,  or  against 
Government  0 1  His  any  Indian  Prince  in  alliance  with  His  Majesty 
Princeyto  be  weoutoS  or  against  any  officer  of  such  Government  or 
sanction  Goyernmont  Prince  in  his  capacity  as  representative  of  such 
lon"  Government  or  Prince  shall  be  executed  without 

the  previous  sanction  of  Our  Government. 

67-B.  Subject  to  the  provisions  of  Section  67-A,  such  decree 
Such  decrees  to  be  as  is  mentioned  in  that  Section  shall  be  executed 
exeontea  only  on  im-  only  against  the  immovable  property,  if  any,  of 
movab  a  property.  Qovernnlenj;  or  prince  situate  within  Tra- 

vancore.] 


Interpleader. 

68.  Where  two  or  more  persons  claim  adversely  to  one 
Where  interpleader-  -mother  the  same  debt,  sum  of  money  or  other 
suit  may  be  instituted,  property,  movable  or  immovable,  from  another 
person,  who  claims  no  interest  therein  other  than 
for  charges  or  costs  and  who  is  ready  to  pay  or  deliver  it  to  the 
rightful  claimant,  such  other  person  may  institute  a  suit  of  inter¬ 
pleader  against  all  the  claimants  for  the  purpose  of  obtaining  a 
decision  as  to  the  person  to  whom  the  payment  or  delivery  shall  be 
made  and  of  obtaining  indemnity  for  himself  : 

Provided  that  where  any  suit  is  pending  in  which  the  rights 
of  all  parties  can  properly  be  decided,  no  such  suit  of  interpleader 
shall  be  instituted. 


Secs.  67-A  <S  67-B. 

I.  These  two  Seotions  were  inserted  by 
Seotion  6  oi  Regulation  III  of  1101. 

II.  I.  The  Seotions  correspond  to  Sec¬ 
tions  9  and  10  of  Regulation  II  oi  1070, 
which  were  as  follow 

“9.  No  deoree  passed  against  the  Ruler 
of  a  Native  State  under  the  suzerainty  of  Her 
Majesty  the  Qneen-Bmpress  of  India  or 
against  his  Minister  or  Offioer  in  the  repre¬ 
sentative  oapaoity  of  snob  Minister  or  Offi- 
oer,  shall  be  exeonted  without  the  previous 
sanation  of  Oar  Government. 


“10.  Subjeot  to  the  provisions  oi  Seotion 
9  of  this  Regulation,  the  decree  passed 
against  the  Ruler  of  a  Native  State  under 
the  suzerainty  of  Her  Majesty  the  Qneen- 
Bmpress  of  India  or  against  his  Minister  or 
Officer  in  the  representative  oapaoity  of  suoh 
Minister  or  Offioer  shall  be  exeouted  only 
on  the  immovable  property  of  such  Ruler 
situated  in  Travanoore." 

In  the  Statement  oi  Objocts  and  Reasons, 
it  was  stated  that  these  Seotions,  “based  on 
Clause  8  of  Section  433  of  the  British  Indian 
Code,  not  only  guard  against  hasty  execu¬ 
tion  of  decrees  which  may  happen  to  be 
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[  Sec.  09 


Part  V. 

Special  Proceedings. 

Arbitration. 

69.  Save  in  so  far  as  is  otherwise  provided  for  by  any  law  for 
Arbiu-atirn  the  time  being  in  force,  all  references  to  arbitra¬ 

tion  whether  by  an  order  in  a  suit  or  otherwise, 
and  all  proceedings  thereunder,  shall  be  governed  in  the  manner 
prescribed. 


Rule  16  of  this  Order,  is  willing  to  pay  or 
to  dispose  of  it  as  tike  Oonrt  or  a  Judge  may 

One  B.  P.,  who  was  an  accountant  under 

offtoe.  On  his  death,  the  amount  of  the  de¬ 
posit  was  claimed  by  the  first  defendant  as 
assignee  from  B.  P.’s  Karanayan,. and  by  the 
second  and  third  defendants  as  members  of 
B,  P.’s  Tarwad.  The  Sirkar  instituted  an  in¬ 
terpleader  suit  depositing  into  Court  a  sum 
of  i’s.  414  and  odd  only.  The  plaint  alleged 
that  the  balanoe  of  B.  p.’s  deposit  was  due  to 

llties,  and  that  the  1st  defendant  on  the  one 
hand  and  defendants  2  and  8  on  the  other 
olaimed  the  amount  due  to  the  deoeased 
adversely  to  eaoh  other.  The  defendants, 
while  setting  up  a  rival  olaim  to  the  deposit, 
contended  that  the  amount  tendered  by  the 
Sickar  was  not  the  oorreot  amount  and  that 
the  interpleader  suit  was  not  sustainable. 

HeZd.— The  suit  was  dearly  not  sustain¬ 
able  as  an  interpleader  suit,  as  the  position 
of  the  Sirk*r,  fat  from  being  that  of  a  mete 
stake-holder,  was  that  of  one  who  had  an 
interest  in  the  subject-matter  of  the  suit  to 
the  extent  of  B.  P.’s  liabilities,  and  as  the 
language  of  the  Sections  449  to  452  of  the 
Civil  Procedure  Code  [see  Or.  XXXIV,  rr. 
1,  2  and  4]  showed  that  the  plaintiff  was 
bound  bo  bring  into  Court  “the  thing  olaim¬ 
ed”  by  the  adverse  olaimants  and  not  what 
the  plaintiff  considered  was  the  amount  that 
might  be  justly  found  due  to  them,  $ 


If  there  was  no  dispute  between  the  con¬ 
tending  claimants  on  the  one  hand  and  the 
plaintiff  depository  on  the  othor,  in  regard 
to  the  amount  of  B.  P.’s  liabilities,  then  it 
may  undoubtedly  be  said  that,  with  respect 
to  any  balance  that  may  remain  ont  of  the 
deposit  amount,  the  Sirkar  occupied  the 
position  of  a  mere  stake- holder. 

“The  meaning  of  interpleader  Is  that  the 
holder  of  a  fund  which  is  claimed  by  differ¬ 
ent  individuals  should  not  be  exposed  to 
harassing  litigation;  he  himself  claiming 
no  interest  in  the  fund,  and  the  other  per¬ 
sons  claiming  it  not  proceeding  to  litigation 
with  a  view  to  the  settlement,  of  their 

by  a  stake-holder,  who  cannot  get  the 
olaimants  to  settle  the  question  between 
themselves,  and  who  apprehending  that  he 
may  be  exposed  to  attack  from  one  or  the 
other  of  them  comes  to  this  Court  to  sub¬ 
ject  them  to  interpleader.  If  they  were  al¬ 
lowed  to  proceed  against  him  separately,  of 
course  it  would  be  vexatious.  The  first 
thing  essential  to  interpleader  is  that  the 
plaintiff  should  be  a  mere  stake-holder,  and 
have  no  interest  of  his  own  in  the  fund.  * 
Ibis  the  invariable  practice  that  when  there 
is  any  question  raised  by  the  plaintiffs  as  to 
the  amount,  which  is  the  subject  of  inter¬ 
pleader,  such  question  prevents  the  right  of 
interpleader.” 

“Interpleader  is  for  the  purpose  of  pre¬ 
venting  the  plaintiff  from  being  sued  by  two 
persons  at  onoe  for  the.  same  thing.”— 

28  T.  L,  R.,  & 

(=2  T,  L, 


m 


Sec.  70  ]  THE  CIVIL  PROCEDURE  CODE  [  Part 

Special  Case. 

70.  Where  any  persons  agree  in  writing  to  state  a  case  for 
Power  to  state  ease  tbe  OP™011  of  the  Court,  then  the  Court  shall  try 

for  ojnioa  of  court.0*66  and  determine  the  same  in  the  manner  prescribed. 

Suits  relating  to  Public  Matters. 

71.  (1)  In  the  case  of  a  public  nuisance,  the  Dewan  or  two 
Pabiio  nuisance*  01  more  persons  having  obtained  the  consent  in 

U  10  nmsano writing  of  the  Dewan,  may  institute  a  suit, 
though  no  special  damage  has  been  caused,  for  a  declaration  and 
injunction  or  for  such  other  relief  as  may  be  appropriate  to  the 
circumstances  of  the  case. 

(2)  Nothing  in  this  Section  shall  be  deemed  to  limit  or 
otherwise  affect  any  right  of  suit  which  may  exist  independently  of 
its  provisions. 

72.  In  the  case  of  any  alleged  breach  of  any  express  or  con- 

lie  harities  structive  trust  created  for  public,  purposes  of  a 

Publico  anties.  charitable  or  religious  nature,  or  where  the 

direction  of  the  Court  is  deemed  necessary  for  the  administration  of. 
any  such  trust,  the  Dewan,  or  two  or  more  persons  having  an  interest 
in  the  trust  and,  having  obtained  the  consent  in  writing  of  the 
Dewan,  may  institute  a  suit,  whether  contentious  or  not,  in  the  prin¬ 
cipal  Civil  Court  of  original  jurisdiction  within  the  local  limits  of 
whose  jurisdiction  the  whole  or  any  part  of  the  subject-matter  of 
the  trust  is  situate  to  obtain  a  decree— 


sec.  69  [=  „  =  S,  89  (1)3 

1 .  See  Order  XXXIX  and  Appendix  G, 

2.  See  Order  XXIII,  Rule  3. 

See.  70  t=  ..  —  S.  90] 

See  Order  XXXV, 

Seo.  71  '[=  ,,  =  S.91] 

I.  I.  “This  Seotionis  new.  In  oases  of 
publio  nuisance,  no  one  onn  maintain  a  suit 
to  abate  it,  or  to  seek  for  any  other  remedy, 
without  his  being  in  some  way  especially 
aggrieved.  This  Section  enables  Government 
or  two  or  more  persons  with  their  permis¬ 


sion  to  maintain  a  suit  without  establishing 
any  special  grievance,”— 

2.  See  Objects  and  Reasons,  Page  13 
Supra. 

II.  The  Indian  Speoial  Committee  ob¬ 
served  : — •*  We  have  inserted  a  Clause  to 
enable  actions  for  publio  nuisanoes  to  be 
brought,  with  the  consent  of  the  Advooate 
General,  irrespective  of  speoial  damage.  It 
has  been  represented  to  us  that  suoh  a 
power  is  needed  and  we  oonour  in  that 


HI,  See  Section  366  of  the  Penal  Code 
for  the  definition  of  publio  nuisanoe. 
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(a)  removing  any  trustee ; 

(b)  appointing  a  new  trustee ; 

(c)  vesting  any  property  in  a  trustee ; 

(d)  directing  accounts  and  inquiries; 

(e)  declaring  what  proportion  of  the  trust-property 

or  of  the  interest  therein  shall  be  allocated  to 
any  particular  object  of  the  trust ; 

(/)  authorising  the  whole  or  any  part  of  the  trust- 
property  to  be  let,  sold,  mortgaged  or  exchanged; 
( g )  settling  a  scheme;  or 

(ft)  granting  such  further  or  other  relief  as  the 
nature  of  the  case  may  require. 


:anting  such  further. a 


«  511.  When  suits  relating  to  public  cha- 
Hties  may  be  brought.— In  oase  of  any  al¬ 
leged  breach  of  any  express  or  constructive 
trust  created  for  public,  charitable  or  reli¬ 
gious  purposes,  or  ■whenever  the  direction 

administration  of  any  such  trust,  the  De- 
wan  acting  ex  officio ,  or  two  or  more  per¬ 
sona  having  an  interest  in  the  trust  and 
having  obtained  the  consent  in  writing  of 
the  Dewan,  may  institute  a  suit  in  the  Dis¬ 
trict  Court  within  the  local  limits  of  whose* 
Civil  jurisdiction  the  whole  or  any  part  of 
the  subject-matter  of  the  trust  is  situate,  to 
obtain  a  decree— 

(а)  appointing  new  trustees  under  tho 
trust ; 

(б)  vesting  any  property  in  the  trustees 
under  the  trust ; 

proportions  in  which 


its  objects  are  entitled  ; 

{d)  authorizing  the  whole  or  any  part 
its  property  to  be  let,  sold,  mortgaged 
exchanged ; 


tion  of  the  Government,  exercised  also  by 
the  Division  Peishkar  or  by  such  officer  as 
the  Government  may  appoint  i  n  this  behalf.  ’  * 
i  Section  was  inserted  by  the 
They  said 

“The  corresponding  Section  in  the  British 
Code  is  530.  In  the  Bill  as  now  introduced 
this  was  omitted  for  the  following  reason  : 


create  consternation  in  the  minds  of  the 
people  concerned.  Cases  of  the  kind  con¬ 
templated  may  well  be  left  as  hitherto  to 
be  dealt  with  under  the  general  provisions 
of  the  Code. 

“The  majority  of  the  members  of  the 
Committee  differ  from  this  view.  The  High 
Court  in  the  original  BUI  drafted  by  them 
have  entered  this  provision  and  considered 
it  expedient  in  the  oiroumstances  of  this 
country.  The  fact  that  numerous  Pagodas 
and  charities  exist  here  makes  it  all  the 
more  necessary  thi 
beauly  looked  a 
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member  of  the  family  sued  to  set  aside  the 
Devaswom  to  the  property. 

Held.— (1)  Inasmuch  as  A  (thongh  the 
senior  member  of  the  family)  was  not  the 
manager  of  the  Devaswom,  he  was  Incom¬ 
petent  to  make  the  assignment. 

(2)  Even  if  A  was  snoh  a  manager,  he 
would  be  incompetent  to  give  away  the  pro¬ 
perty  to  0,  without  any  obligation  to  contri¬ 
bute  to  the  expenses  of  the  Devaswom  and 
A  could  not,  therefore,  alienate  the  pro¬ 
perty.—  5  T.  L.  R.,  37. 

3.  The  Sirkar  has  the  power  of  inter¬ 
fering  in  the  afiairs  of  public  institutions 
nnder  the  oqgitrol  of  hereditary  trustees,  in 
cases  of  gross  negleot  of  duty  or  misoonduot, 
and  of  assuming  the  management  of  such 
institutions,  without  reoourse  to  law,  if  that 

institutions;  but  suoh  assumption  of  manage¬ 
ment  will  not  prejudice  the  rights  of  the 
aggrieved  parties  to  obtain  redress  for 
wrongs  suf  ered  by  them,  by  an  appeal  to  the 
judicial  tribunals  in  due  ooucse  of  law 
(F.B.). —  8T.L.  R.,I. 


(2)  A  Christian,  thongh  a  Vanpattom  les¬ 
see  (tenant-at-will)  of  a  Devaswom,  could 

mg  an  interest  in  a  Hindu  Devaswom  to 
entitle  him  to  impngn  before  a  Court  an  ali¬ 
enation  of  property  belonging  to  the  instiin- 
tion,  by  the  trustee  thereof.—  . 

11  T.  L.  R,(  103, 
Ref.— 13  T.  L.  J-,  486. 

6.  (1)  An  attachment  of  property  form¬ 
ing  a  ohartiable  endowment,  for  satisfaction 
of  a  private  decree-debt  of  the  trustees 
charged  on  the  property,  was  invalid. 

(2)  The  fact  that  the  property  has  been 
treated  as  the  trustee’s  private  property, 
cannot  alter  its  nature  and  render  it  aliena¬ 
ble  for  private  purposes  of  the  trustee. 

That  may  be  a  good  ground  for  the  re¬ 
moval  of  the  trustee  from  his  offioe— whe¬ 
ther  he  is  a  hereditary  trustee  or  otherwise 
—at  the  suit  of  any  person  or  community 
interested  in  the  upkeep  of  the  charity. 
Otherwise,  trustee  of  a  charitable  Institution 
would  be  permitted  to  be  materially  bene¬ 
fited  by  his  own  misfeasance  or  malfeasance 
and  the  object  of  the  institution  altogether 


Church  for  recovery  of  another  Ohnroh  and 
its  premises  together  with  the  artioles  used 
at  divine  worship  therein.  Plaintiff’s  olaim 
rested  on  a  purchase  from  the  members  of 
a  family  who  are  alleged  to  have  taken  a 
prominent  part  in  building  and  endowing 
the  Church  sold. 


Dist.-5T.  L.J.,405. 

7.  An  Urallan  of  a  Devaswom  being  in¬ 
to  contractual  relations  with  the  institution 
oannot  take  a  permanent  lease  of  property 
belonging  to  It. 


Held. — Materials  used  in  religious  worship 
are,  by  all  systems  of  law,  “ extra  commer- 

A  religious  endowment,  whether  Hindu, 
Christian  or  Mabomedan,  is  inalienable. 
(F.  B.)-  10  T.  L.  R„  13. 

B.  (1)  A  person  suing  in  respect  of,  or 
objecting  to,  alienations  of  trust  property 
belonging  to  a  religions  or  charitable  insti¬ 
tution,  must  have  an  interest  in  the  institu¬ 
tion  (Section  511  of  the  Civil  Procedure 
Qode). 


A  perpetual  lease  is  an  alienation.  The 
fiduciary  relationship  existing  between  the 
institution  and  the  Urallan  does  not  admit 
of  contractual  relations  between  them,  for 
the  promisor  and  the  promisee  are  virtual¬ 
ly  and  legally  one  person,  and  the  self-in¬ 
terest  of  the  trustee  would,  as  a  role,  act 
prejudicially  to  the  interests  of  the  benefi¬ 
ciary.—  12  T.  L.  R.,  SB. 

Fol. — Ifi  X.  h.  R.,  149. 

8.  Aitrusteeof  a  religious  institution, 
unlike  other  trustees,  m*y  maintain  a  suit 


F-36 


•  72] 


THE  CIVIL  PROCEDURE  CODE 


Regulation  "vm  < 


'astee  does  not  make  it  a  source  of  illicit 
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Section  511  oi  the  Code  was  not  prohi¬ 
bitory  or  mandatory,  bnt  only  oomnlative 
and  enabling  and  had  not  done  away  with  or 
affeofced  rights  oi  suit  which  existed  prior  to 

Therefore,  if  individuals,  either  in  their 
own  right  or  as  representing  a  community 
in  a  suit  properly  framed  under  Seotion  26 
0.  P.  C.,  [  =  Or.  I,  r.  8  ]  oould  have  sued 
before  the  passing  of  the  Code,  such  right  of 
suit  was  unaffected  by  Seotion  511, 

The  right  of  worshippers  to  sue  for  recti¬ 
fication  of  the  maladministration  of  a  temple 
existed  pricer  to,  and  Independent  of,  Seotion 
511  of  the  Cpde. 

The  plaintiffs’  communities  had  the 
right  to  maintain  the  suit,  and  were  properly 
represented  by  the  plaintiffs  in  the  suit. 

Ohettiesof  Trayancore  and  Cochin  were 
sufficiently  well  defined  to  permit  some  of 

■  Court  under  Seotion 

26,  0.  P.ei  (F.  B.). — 30  T,  L.  R.,  91 

(=4  T.  L.  J.,  305). 
Pol, -85  T.  L.  R„  1S8 

(=9  T.  L.  J.,  134). 

20.  When  all  the  trustees  of  an  Endow¬ 
ment  are  jointly  liable  to  it,  it  is  competent 
for  any  one  of  them  to  exclusively  represent 
it  and  to  enforoe  its  rights  against  some  of 
the  defaulting  trustees  alone. 

suits  to  Invest  himself  with  a  righttosne 
on  behalf  of  the  institution  by  obtaining  the 
oonsent  in  writing  of  the  Dewan. 

Ho  limitation  applies  to  a  salt  brought  by 
a  trustee  against  his  oo-trustees  to  make 
them  aeoonnt  for  the  monies  they  have  re¬ 
ceived  in  the  oourse  of  their  management 
and  for  reoovery  of  the  trust  funds  found 
misappropriated  by  them.  Seotion  10  of  the 
Limitation  Regulation  (old)  will  apply  to 
suoh  suits  and  exempt  the  olaim  from  the 
timelimits  prescribed  by  the  Regulation. 
(P.  B,).-  38  T.  L.  R.,  133 

(=9  T.  L.  J.,  13*). 


21.  Though  one  or  two  persons  might 
have  worked  tor  the  establishment  of  the 
trust,  if  it  was  established  with  the  funds 
contributed  by  a  community,  the  members 
of  that  oommunity  will  be  regarded  as  the 
founders.  As  snoh  they  are  interested  in 
the  administration  of  the  trust. 

Hegligenoe  in  the  administration  of  the 
trust,  keeping  no  proper  acoounte,  and  ap. 
propriatlng  moneys  belonging  to  the  trnst 
without  any  excuse  or  justification  made  it 
olear  that  the  oontinuanoe  of  the  trustee  was 

tary  trustee  ie  liable  to  be  removed  if  his 
continuance  In  office  ie  likely  to  endanger 
the  interest  of  the  institution?* 

Where  no  copy  of  the  sanotion  under  Sec¬ 
tion  511  was  prodnoed  but  only  the  notioe 
issued  to  the  plaintiffs  by  the  Taluk  authori- 
ties  in  which  the  said  sanction  was  oom- 
mnnioated  to  them  : 

Meld.— In  the  oirenmstanoes  of  the  oase, 
this  was  a  sufficient  compliance  with  the 
requirements  of  law.—  to  T.  L.  J.,  19, 

22.  The  general  rnle  is  that  a  trustee 

shall  have  no  allowanoe  for  his  trouble  and 
Iobs  of  time  beyond  the  terms  of  the  trust, 
Bnt  to  this  general  rnle  there  are  well  re- 
oognised  exceptions  ;  and  among  these  U 
the  case  where  the  trustee  »>t  the  time  of 
aooepting  the  trust  stipulates  for  an  allow¬ 
ance  or  remuneration  for  his  services  and 
the  allowanoe  is  freely  made,  and  it  is  for 
the  benefit  of  the  estate  to  get  his  servioes, 
(F.B.).-  38  T.  L.  R.,  137 

(  =  12  T.  L.  J,  137). 

23.  When  several  persons  jolninfonnd- 
ing  a  charitable  institution,  the  trusteeship 
would  under  the  law  veBt  in  all  of  them 
jointly,  unless  some  one  has  been  seleoted 
as  sole  trustee.  If  the  founders  were  divest¬ 
ed  of  their  trusteeship,  there  ought  to  be 
olear  and  cogent  evidenoe  of  it.  The  faot 
that  the  trust  was  managed  in  rotation  by 
the  persons  who  happened  to  he  the  eldest 
members  in  the  family,  from  time  to  time, 
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73.  Save  as  provided  by  the  Religious  Endowments  Regu- 
Kegaiation  in  of  107D.  ^tion,  III  of  1079,  no  suit  claiming  any  of  the 

reliefs  specified  in  Section  72  shall  be  instituted 
in  respect  of  any  such  trust  as  is  therein  referred  to  except  in  con¬ 
formity  with  the  provisions  of  that  Section. 

Past  yi. 

Supplemental  Proceedings. 

74.  In  order  to  prevent  the  ends  of  justice  from  being  de- 
soppiemeDtai  proceed-  feated,  the  Court  may,  if  it  is  so  prescribed, — 

'OgS. 

(a)  issue  a  warrant  to  arrest  the  defendant  and  bring 
*  him  before  the  Court  to  show  cause  why  he 

should  not  give  security  for  his  appearance,  and 
if  he  fails  to  comply  with  any  order  for  securi¬ 
ty,  commit  him  to  the  civil  prison  ; 


is  not  sufficient  to  show  that  the  other  form* 
dots  ceased  to  be  trustees.  It  is  usual  for 
sooh  trusts  to  be  managed  by  one  of  the 
trustees.  The  eldest  member  In  aotnal 
management  may  be  regarded  as  the  acting 
trustee  ;  but  he  holds  the  office  neverthe¬ 
less  on  behalf  of  all  his  co-trustees,  Even 
daring  the  turn  of  each  co-trustee,  all  the 
co-trustees  are  entitled,  and  in  faot  are 
bound,  to  act  jointly  in  matters  outside  tbe 
ordinary  routine  of  management.  When 
the  administration  of  a  trust  is  vested  in  co¬ 
trustees,  they  all  form  as  it  were  but  ooe 
collective  trustee,  and  must  execute  the 

The  powers  of  management  of  a  trustee 
are  not  higher  than  those  of  the  manager 
of  an  infant  heir,  and  he  cannot  alienate 
trust-property  unless  in  case  of  urgent  need 
and  for  the  benefit  of  the  trust. 

It  is  dear  law  that  where  there  are  seve¬ 
ral  trustees  all  of  them  should  be  implead¬ 
ed  in  suits  relating  to  the  trust.— 

m. 

24.  There  is  no  rule  that  a  scheme  do¬ 
or  «e  is  iu  no  circumstances  executable,  and 


that  for  enforcing  any  provision  of  the 

open.  Whether  it  is  executable  or  not  de¬ 
pends  on  the  intention  of  the  decree.  While 
generally  a  soheme  decree  is  declaratory, 
specific  parts  thereof  may  contemplate  exe¬ 
cution  and  can  be  executed.— 

18  T.  L.  J„  1249. 


Sec.  73t-»  92  (0)1 

1.  I,  In  the  original  Bill,  thin  Section 
was,  as  In  the  British  Indian  Code,  a  Sub¬ 
section  of  the  previous  Section.  It  was  the 
Select  Committee  that  made  it  a  separate 
Seotion. 

2.  The  Indian  Special  Committee  who 
inserted  this  provision  in  the  Code,  said 
“As  a  doubt  has  been  expressed  in  at  least 
one  reported  decision  whether  Section  689 
is  or  is  not  mandatory,  the  Committee 
have  thought  it  desirable,  in  order  to  settle 
this  question,  to  introduoe  Sub-clause  (2).M 

H.  Section  owitted.— After  Seotion  93  In 
the  Indian  Code,  there  is  a  Seotion  (93) 
which  provides  for  the  powers  conferred  by 
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(6)  direct  the  defendant  to  furnish  security  to  pro¬ 
duce  any  property  belonging  to  him  and  to  place 
the  same  at  the  disposal  of  the  Court  or  order 
the  attachment  of  any  property  ; 

(c)  grant  a  temporary  injunction  and  in  case  of 

disobedience  commit  the  person  guilty  thereof 
to  the  civil  prison  and  order  that  his  property 
be  attached  and  sold ; 

(d)  appoint  a  receiver  of  any  property  and  enforce 

the  performance  of  his  duties  .by  attaching  and 
selling  his  property ; 

;  (e)  make  such  other  interlocutory  orders  as  may 

appear  to  the  Court  to  be  just  and  convenient. 
75.  1  (1)  Where  in  any  suit  in  which  an  arrest  or  attachment 
compemMiop  (or^ob-  has  been  effected  •  or  a  temporary  injunction 
men" or  ^injuttcUoiTon  granted  under  the  last  preceding  Section,— 

Insufficient  grounds. 

(а)  it  appears  to  the  Court  that  such  arrest,  attach¬ 

ment  or  injunction  was  applied  for  on  insuffi¬ 
cient  grounds,  or 

(б)  the  suit  of  the  plaintiff  fails  and  it  appears  to  the 

Court  that  there  was  no  reasonable  or  probable 
ground  for  instituting  the  same, 
the  defendant  may  apply  to  the  Court,  and  the  Court  may, 
upon  such  application,  award  against  the  plaintiff  by  its  order  such 
amount,  not  exceeding  one  thousand  rupees,  as -it  deems  a  reasonable 
compensation  to  the  defendant  for  the  expense  or  injury  caused  to 


Seotions  91  and  92  on  the  Advocate  General 
(=Seos,  71—73)  being  exercised,  ontsWe  the 
Presidency  Town*,  with  the  previous  sano- 
tlonoi  the  Local  Government,  also  by  the 
Collector  or  by  snoh  Oftioar  as  the  Local 

Government  may.appoint  in  this  behalf. 

The  original  Bill  provided  similarly  for 
the  .exercise  of  the  powers  of  the  JJewan  by 
the  Dawan  Peishkat  or  other  Officer  ap¬ 
pointed  by  the  Government.  But  the  Select 
(Committee  deleted  the  S  eetion. 


I.  Clauses  {a)  ani  (6)— Arrest  and  at¬ 

tachment  before  judgment.— 
See  Order  XXXVI. 
Clauses  (c)  ani  (e) — Temporary  in¬ 
junctions  and  interlocutory 
orders.— See  Order  XXXVII. 

,  Clause  (dJ-Appointment  of  Receiver. 

See  Order  XXXVIII  and 
Section  14. 

II.  Uor  case  law,  sec  under  the  orders 
mentioned. 
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Provided  that  a  Court  shall  not  award,  under  this  Section,  an 
amount  exceeding  the  limits  of  its  pecuniary  jurisdiction. 

(2)  An  order  determining  any  such  application  shall  bar 
any  suit  for  compensation  in  respect  of  such  arrest,  attachment  or 
injunction. 


Sec.  75  r  =  6s.  470  &  476  =  S.  95 
I.  The  corresponding  Sections  of  Kegu- 
lation  II  of  1065  were  as  follow 
”470.  Compensation  for  obtaining  arrest 
or  attachment  on  insufficient  grounds.— 15, 

has  been  effected,  it  appears  to  the  Court 
that  such  arrest  or  attachment  was  applied 
for  on  insufficient  grounds,  or 
if  the  suit  of  the  plaintiff  fails,  and  it  ap¬ 
pears  to  the  Court  that  there  was  no  pro¬ 
bable  ground  for  instituting  the  suit, 
the  Court  may,  on  the  application  of  the 
defendant,  award  against  the  plaintiff  in  its 
decree  snoh  amount,  not  exceeding  one 
thousand  rupees,  as  it  deems  a  reasonable 
compensation  to  the  defendant  for  the  ex¬ 
pense  or  injury  oausedto  him  by  the  arrest 
or  attachment : 

Provided  that  the  Court  shall  not  award 
under  this  Seotlon  a  larger  amount  than  it 
might  deoree  in  a  suit  for  compensation. 

An  award  nnder  this  Section  shall  bar  any 
suit  for  compensation  in  respeot  of  such  ar- 
rest  or  attachment.'* 

”476.  Compensation  to  defendant  for  is¬ 
sue  of  injunction  on  insufficient  grounds,— 
If  it  appears  to  the  Court  that  an  injunc¬ 
tion  which  it  has  granted  was  applied  for  on 
insufficient  grounds,  or 
if,  after  the  issue  of  the  injunction,  the 
suit  is  dismissed  or  judgment  is  given 
against  the  plaintiff  by  default  or  otherwise, 
and  it  appears  to  the  Court  that  there  was 
no  probable  ground  for  instituting  the  suit, 
the  Court  may,  on  the  application  of  the 
defendant,  award  against  the  plaintiff  in  its 
deoree  suoh  sum,  not  exceeding  one  thou¬ 


sand  rupees,  as  it  deems  a  reasonable  com¬ 
pensation  to  the  defendant  for  the  expense 
or  injury  caused  to  him  by  the  issue  of  the 

Provided  that  the  Court  shall  not  award 
under  this  Section  a  larger  amount  than  H 
might  deoree  in  a  suit  for  compensation. 

An  award  under  this  Section  shall  bar 
any  suit  for  compensation  in  -respeot  of  the 
issue  of  the  injunction.”  j 

11,1.  The  first  of  the  Sections  quoted 
above  provided  for  compensation  for  wrong¬ 
ful  arrest  and  attachment ;  .,pd  the  second 
for  compensation  for  wrongful  injunction. 
The  present  Section  combines  both  the  above 
old  Sections. 

2.  The  words  “by  its  ordor”  have  been 
snbstifcutedfor  the  words  “in  its  deoree" 
in  Sub-section  (l).The  award  should  be  em¬ 
bodied  in  a  separate  order,  whiohismade 
appealable  by  Section  82. 

1.  A  Court  awarding  compensation  should 
satisfy  itself  about  the  existence  of  two  cir- 
oumstances,  vis,,  one  of  the  three  alterna¬ 
tives  enumerated  In  the  first  part  of 
Section  78  (Kegn.  II  of  1037}  and  the  want 
of  probable  grounds  for  instituting  the  suit. 
[The  alternatives  were  that  the  attach¬ 
ment  was  applied  for  on  insufficient  grounds, 
or  that  the  plaintiff's  suit  was  dismissed  or 
that  judgment  was  given  against  him  by 
default  or  otherwise.] 

The  mere  dismissal  of  the  suit  for  default 
to  addnoe  evidence  is  not  enough  to  entitle 

58  7  T.  |_,  R.,  2d, 

Fol.— 18  T.  L.  J.,  224, 
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pabt  vii. 

Appeals. 

Appeals  from,  Original  Decrees. 

76.  (1)  Save  where  otherwise  expressly  provided  in  the  body 
...  of  this  Code  or  by  any  other  law  for  the  time 
aetr?e.al  £com  ongm*  being  in  force,  an  appeal  shall  lie  from  every  de¬ 
cree  passed  by  any  Court  exercising  original 
jurisdiction  to  the  Court  authorised  to  hear  appeals  from  the  de¬ 
cisions  of  such  Court. 
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.  (2)  An  appeal  may  lie  from  an  original  decree  passed 

exparte. 

(3)  No  appeal  shall  lie  from  a  decree  passed  by  the  Court 
■with  the  consent  of  parties. 


*00 
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3.  The  representative  of  a  party  dying 
after  decree  and  before  the  expiry  of  the 
period  allowed  for  appeal,  may  present  an 
appeal  without  previously  obtaining  perrnis- 

senfced,  should  be  registered  aid  proceeded 
with,  the  appellant’s  competency  to  repre¬ 
sent  the  deceased  party  being  open  to  be 
objected  to  by  respondents  and  to  be  dis¬ 
posed  0 1  by  the  Court  at  the  hearing  of  the 
appeal.  If  the  objection  be  allowed,  the 
appeal  is  dismissed.  It  is  only  against  the 
dismissal  of  the  appeal  that  the  representa¬ 
tive  has  a  right  of  second  appeal.  An  order 
refusing  a  representative  to  tile  an  appeal  is 
not  per  sc  appealable.— 9  T.  L.R.  App.,  4,4,. 

4.  An  alienation  of  property  which  is 
the  subjeot  of  a  pending  litigation,  by  a 
party  thereto,  will  not  disentitle  him  to 
continue  as  party  in  the  suit  and  carry  on 
proceedings.  Suoh  alienation  is  not,  strictly 
speaking,  an  absolute  alienation,  as  its  vali¬ 
dity  depends  entirely  upon  the  result  of  the 
litigation.  The  transferor  cannot,  therefore, 
be  said  to  have  lost  all  Ids  interest  in  the 
litigation.  In  the  case,  the  transferor  was 
considered  to  have  sufficient  interest  in  the 
litigation,  and  on  bis  appeal,  the  Judge  was 


5.  An  appeal  by  defendant  against  an 
tz  parte  deoree  can  succeed  only  by  showing 
that  the  claim  is  unsustainable  legally  or 
on  the  evidenoe  adduced.— 11  T.  L,  R.,  143. 

8.  Under  Seotion  616  £— Or.  XL,r,  4] 
of  the  Civil  Procedure  Code,  one  of  the  se¬ 
veral  plaintiffs  or  defendants  can  prefer  an 
appeal  against  the  whole  deoree  only  if  the 
deoree  appealed  against  prooeeds  on  any 
ground  common  to  all  suoh  plaintiffs  or  to 
all  suoh  defendants  and  not  to  some  of  the 
defendants  and  the  plaintifis  on  one  side  and 
the  other  defendants  on  the  other.  In  other 
words,  a  colluding  defendant  or  a  defend¬ 
ant  supporting  the  plaintiffs  oase  cannot 
appeal  on  behalf  of  the  plaintiff. 

“It  is  not  competent  to  certain  defend¬ 
ants  appealing  and  making  a  non-appealing 


defendant  a  respondent  between  themselves, 
to  open  out  that  portion  of  the  case  which 
as  between  the  plaintiff  and  the  non-appeal¬ 
ing  defendant,  has  not  been  appealed 
against/’  (F.  B  ).-  13  T.  L.  R.,  53. 

7.  Where  a  deoree  deals  only  with  and 
decides  the  disputes  between  the  plaintiffs 
on  one  side  and  defendants  as  a  body  on 
the  other  and  not  the  disputes  between  de¬ 
fendants  inter  se ; 

Held.—  One  defendant  cannot  appeal 
against  other  defendants. 

The  snit  was  purely  between  the  plain- 
tifis  and  defendants  1  to  3.  The  4th 
and  5th  defendants  were  made  parties 
merely  pro  forma.  No  relief  was  claimed 

oree  under  appeal.  Id  this  view,  the  fifth 
defendant  had  no  right  of  appeal.  {F.  B.).— 


8.  A  suitor  shall,  on  presentation  of  an 
appeal,  present  also  the  fee  payable  on  it. 
No  appeal  shall  be  filed  unless  the  fee  pres¬ 
cribed  be  paid,  and  no  appeal  memorandum 
which  has  been  presented  without,  the  re¬ 
paid.  Where  an  appeal  has  been  received 
by  the  Court  without  any  fee  having  been 
paid  on  it  through  mistake  or  inadvertanoe, 
a  Judge  may  order  the  fee  to  be  levied,  and 
on  the  fee  being  levied,  the  reception  of  the 
appeal  shall  beoome  valid  with  retrospec¬ 
tive  eSeot. 

An  appeal  memorandum  which  has  been 
presented  without  any  fee  being  paid  on  it 
must  be  considered  as  not  legally  present¬ 
ed  until  the  fee  is  paid  and  the  date  of  pre¬ 
sentation  must  be  taken  to  bs  the  date  on 
which  the  fee  is  paid,  except  ia  the  oase 
provided  for  in  the  latter  part  of  Seotion  1? 
of  the  Court  fees  Regulation. 

by  any  fees  is  not  a  document  of  which  judi- 
speoially  provided  for  by  law  and  the  Court 
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is  not  bound  to  give  notice  to  the  appellant 
before  rejecting  such  appeal  (If.  B.).~ 

14  T.  L.R.,  102, 

Dirt.— 2  T.  L.  J.,  340. 

Overruled— 28  T.L.  R.,  36 

(  «  3  T,  L.  J.,  85). 

9.  The  proceedings  in  the  Appellate 

Court  are  but  a  continuation  of  the  proceed* 
ings  in  the  suit  and  the  decree  of  the  Ap¬ 
pellate  Court  must  be  taken  as  the  decree 
in  the  suit.—  14  T.  L,  R-,  196. 

Ref,—  82  T.  L.  R.f  190 

6  T.  L.  J.,  S05). 

.  Rel.— 17  T.  D.  J..  229. 

10.  It  is  not  open  to  an  Appellate  Court 
When  an  appeal  is  prohibited  by  law,  to  en- 

*°  1BT.L.  R.,47. 

Fol.-H  T.  L.  J.,  452. 

11.  AKanomdar’s  mortgagee  who  has 

not  attorned  to  the  Jenmi  is  not  entitled  to 
raise  any  contentions  regarding  the  en¬ 
hancement  of  rent  in  an  appeal  against  a 
decree  which  on  that  point  was  only  against 
the  Kanomdar  who  did  not  appear  to  con¬ 
test  the  appeal.—  18  T.  L.  R„  161 1 

12.  A  suit  the  value  of  whioh  was  less 
than  Bs,  100  was  died  in  the  Munslff’s  Court 
in  1075,  and  the  appeal  to  the  District 
Court  was  filed  in  Makarom  1077,  i.  e.t  after 
the  amending  Regulation  I  of  1077  came 
intoforoe.  It  was  contended  that  the  pro¬ 
cedure  in  appeal  and  speoial  appeal  should 
be  governed  by  the  amending  Regulation 
and  not  the  old  Regulation  I  of  1057. 

JSeW.— The  contention  was  right  and, 
therefore,  the  speoial  appeal  was  not  main¬ 
tainable. 

A  law  whioh  merely  alters  the  procedure 
may  with  perfect  propriety  be  made  appli¬ 
cable  to  past  and  future  transactions.  “  No 
person  has  a  vested  right  in  any  course  of 
procedure.  He  has  only  the  right  of  prose¬ 
cution  or  defenoe  in  the  manner  prescribed 
for  the  time  being  by  or  for  the  Court  in 
whioh  he  sues  and  if  an  Aot  of  Parliament 


alters  that  mode  of  procedure,  he  has  no 
other  right  than  to  prooeed  according  to 
the  altered  mode.”  “When  anew  enaot- 
meut  deals  with  rights  of  action,  unless  it  is 
so  expressed  in  the  Act,  an  existing  right 
of  action  is  not  taken  away.  Bub  where  the 
enaotment  deals  with  procedure  only,  un¬ 
less  the  oontrary  is  expressed,  the  enaot¬ 
ment  applies  to  all  aotions  whether  com¬ 
menced  before  or  after  the  passing  of  the 
Aot  18  T.  L.  R.,  m. 

Not  fol.—  25  T.  L.  R.,  170 

(  =  2  T.  L.  J.(  91). 

Fol.— 19  T.L.J.,  406. 

13.  In  a  suit  for  removal  of  Karanavan 
certain  distant  Koottukars  who  failed  to 
show  a  p rima  facie  oase  of  community  of 
interest  in  the  suit  Tarwad  were  made  ad¬ 
ditional  defendants  in  the  suit.  In  the  ap¬ 
peal  preferred  by  them  impugning  the 
lower  Court’s  finding  against  their  member¬ 
ship,  they  offered  to  pay  oourt.  fees  on  the 
total  value  of  the  Tarwad  properties. 

Held,— As  no  such  fees  conld  be  levied  in 
appeal  from  either  party,  the  only  course 
was  to  leave  the  question  of  the  rights  of 
the  Eoobtukars  for  settlement  in  a  separate 
snit  on  payment  of  proper  oourt  fees, 

To  allow  at  this  stage  the  payment  of  oourt 
fees  on  the  total  value  of  the  properties 
would  be  inoonvenient  and  Irregular— incon¬ 
venient  inasmuch  as  after  having  got  the 
relief  for  whioh  they  brought  the  suit,  the 
plaintiffs  would  have  now  to  oondnot  a  snit 
against  another  party  at  their  own  expense 
and  for  a  declaration  whioh  they  never 
asked  for,  and  irregular  inasmuoh  as  the 
offer  is  in  faot  to  oonduot  in  appeal  a  suit 
of  a  higher  value  than  in  the  lower  Court 
to  the  prejudice  of  the  oourt  fees  revenue,— 
IB  T.  L.  R.,  252. 

Disfc—19  T.  L.  R. ,  112. 

Ref, —  30  T,  L.  R.,  261. 

81  T.  L.  R,,  196. 

34  T.  L.R„116 

(  =  8  T.  L.  J.,  218). 

19  T.  L.  J.,  195. 
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preferred  by  the  plaintiff-petitioner  to  the 
District  Court  which  set  aside  the  Munsiff’s 
decree  and  remanded  the  snit  under  Sec¬ 
tion  533  of  the  Civil  Procdure  Code  for  re- 
trial.  The  Munsiff  to  whom  the  snit  was 
remanded  declined  to  try  and  dispose  of 
the  suit  as,  in  his  opinion,  the  judgment  of 
the  District  Conrt  which  had  no  jurisdic- 


H*Zd.-The  oonrse  adopted  by  the  District 
Mnnsifi  wns  illegal  inasmuch  as  it  was 

dispose  of  the  snit.  *  Even  though  the  Dis¬ 
trict  Judge  acted  without  jurisdiction  in  en¬ 
tertaining  the  appeal,  the  proper  course  for 
the  defendants  (counter-petitioners)  to  have 
taken,  was  to  invoke  the  revisional  jurisdic¬ 
tion  of  this  Conrt  to  cancel  the  appellate 
proceedings.  The  Munsiff  clearly  had  no 
jurisdiction  to  revise  the  Judge’s  order  and 
virtually  to  80b  it  aside.— 34  T.  L.  J.,  298. 

24.  An  appeal  in  respeot  of  costs  only  is 
entertainable  when  there  has  been  no  real 
exercise  of  discretion  by  the  lower  Court  or 
when  a  question  of  principle  is  involved.— 


drawing.  The  primary  Conrt  allowed  the 
snit  holding  that  the  defendant  was  a  de¬ 
faulter,  but  the  lower  Appellate  Court  dis¬ 
missed  the  suit  holding  that  the  defendant 
was  not  a  defaulter.  In  allowing  the  de¬ 
fendant's  appeal,  the  lower  Appellate  Court 
permitted  by  its  decree  the  payment  into 
Court  by  the  defendant  of  each  ‘future  in¬ 
stalment  as  it  fell  due.  Accordingly,  the 
defendant  paid  into  Court  the  amount  due 
for  the  drawings  that  had  already  taken 
place  since  the  date  of  snit.j  The  plaintiffs 

this  special  appeal  for  the^balance  of  the 
plaint  amoant  treating  defendant  as  a  de¬ 
faulter.  The  defendant  contended  that  the 
plaintiff  having  taken  advantage  of  the  de¬ 
cree  which  directed  the  defendant  to  pay 
into  Court  to  the  credit  of  the  foreman  the 
amount  of  each  future  instalment  as  it  fell 
due,  had  thereby  precluded  himself  from 
appealing  against  that  decree  on  the  footing 
that  the  defendant  should  still  be  regarded 

JEfsM.— The  appeal  was  incompetent,  as 
the  appellant  could  not  adopt  the  order  for 
one  purpose  and  then  claim  to  have  it  ees 
aside  for  another  purpose.  The  general 
principle  governing  such  cases  is  that  a 
party,  who  has  adopted  an  order  of  the 
Court  and  acted  under  it,  could  not,  after 

and  invalid  for  another,— 

38  T.  L  ,  R„  281 

(—12  T.  L.  167), 

26.  It  is  a  well  established  principle  of 
law  that  an  appeal  in  respect  of  costs  only 
is  entertainable  when  there  has  been  no 
exercise  of  discretion,  or  when  a  question 
of  principle  is  involved.  Acting  on  this 
principle,  an  Appellate  Court  ought  not  to 
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is  not  inconsistent  -with  any  statutory  pro¬ 
vision,  bat  is,  on  the  other  hand,  conducive 
to  the  convenience  of  the  Court  and  the 
litigant  public.  However,  the  Court  may, 
in  appropriate  oases,  exouse  the  delay  if,  by 
affidavit  or  otherwise,  the  appellant  satisfies 
it  that  he  had  snfficient  grounds  for  not  ap¬ 
pealing  in  time  (F.B.). 

[  In  the  Order  of  Reference  to  the  Full 
Bench,  the  question  involved  is  discussed 
with  reference  to  Section  76,  Orders  YII, 
r.  11  ;  XIX,  rr.  2  and  3  and  XXI,  r.  86  and 
Rules  3  and  294  of  the  Civil  Courts  Guide] . 


34.  The  admission  of  an  appeal  present¬ 
ed  oat  of  time  is  no  doubt  within  the  dis¬ 
cretion  of  the  Court  under  Seotion  5,  Clause 
1,  of  the  Limitation  Regulation.  But  the 
discretion  has  to  be  judicially  exercised  in 
a  sound  and  reasonable  manner  and  after 
due  consideration  of  the  f  aots.  The  test  in 
such  oases  is  whether  the  discretion  has 

glderation  of  all  the  facts  whioh  are  mate¬ 
rial  for  the  purpose  of  enabling  the  Judge 
to  exercise  a  jadlcial  discretion  and  after 
application  of  the  right  principle  to  those 
facts.—  43  T.  L.  R.f  459. 


cannot  be  allowed  to  be  set  np  for  tbe  first 
time  in  appeal,—  17T.L.J.,23. 

36.  “When  the  time  for  appealing  is 
once  passed,  a  very  valuable  right  is  secur¬ 
ed  to  the  successful  litigant;  and  the  Court 
must  therefore  be  fully  satisfied  of  the  jus¬ 
tice  of  the  grounds  on  whioh  it  is  sought 
to  obtain  an  extension  of  the  time  for  attach¬ 
ing  the  decree,  and  thus  perhaps  depriving 
the  successful  litigant  of  the  advantages 
which  he  had  obtained.” 

(2)  Seotion  3  of  the  Limitation  Regula¬ 
tion,  however,  allows  such  delays  to  be  con¬ 
doned  for  sufficient  cause  shown.  The  ex¬ 
pression  “sufficient  cause”  ooourring  In 
the  Section  ought  to  be  construed  literally 
so  as  to  advance  substantial  justice  whan 
no  negligence  in  action  oi^  want  of  bona 
fide$  is  imputable  to  the  appellants.  What 
is  soffioient  cause  must  depend  upon  the  oir- 

oes  would  be  different  in  particular  cases. 
“This  discretion  ought  not  to  be  crystallized 
as  it  would  become  in  oouise  of  time,  by 
one  Judge  attempting  to  prescribe  definite 
rules  with  a  view  to  bind  other  Judges  in 
the  exercise  of  the  discretion,  which  the 
Legislature  has  committed  to  them.”  “The 
discretion  like  all  other  judioi&l  discretions 


J35.  The  rule  of  law  contained  in  16  T. 
L.  J.,  134  bhat  the  omission  to  raise  the  ob- 
jeotion  about  the  non-production  of  a  suc¬ 
cession  certificate  in  the  original  Oourt  by 
the  defendant  does  not  prevent  him  from 
taking  the  objection  in  the  Appellate  Court, 
applies  only  to  cases  where  from  the  faots 
admitted  or  proved  a  succession  oertifioate 
is  indispensable  under  the  provisions  of  Sec¬ 
tion  3  of  the  Succession  Certificate  Regu¬ 
lation.  Where,  however,  the  applicability 
of  the  above  Section  is  doubted  and  certain 
other  iaots  are  required  to  be  alleged,  ad- 


ought,  as  far  as  practicable,  to*oe  leii  un¬ 
trammelled  and  free  so  as  to  be  fairly  ex¬ 
ercised  according  to  the  exigencies  of  each 

In  the  oironmstances  of  the  case,  it  was 
held  that  the  lower  Appellate  Court  did  not 
exeroise  its  discretion  improperly  in  excus¬ 
ing  the  delay  of  two  days  in  fill&g  the  ap¬ 
peal  when  it  was  shown  that  the  delay  was 
oaused  by  the  mistake  of  the  Vakil’s  clerk 
in  computation,  and  that  the  appellant  bona 
fide  acted  npon  the  advice  given  by  the 
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77- 

from  prellmin 


Where  any  party  aggrieved  by  a  preliminary  decree 
final  a  e-  Passed  after  the  commencement  of  this  Code 
0  appeal  does  not  appeal  from  such  decree,  he  shall  be 
iary  ae-  preciU(jed  from  disputing  its  correctness  in  any 
appeal  which  may  be  preferred  from  the  final 


78.  No  decree  shall  be  reversed  or  substantially  varied,  nor 
shall  any  case  be  remanded,  in  appeal  on  account 
TemaaSrr' modified  for  of  any  misjoinder  of  parties  or  causes  of  action 
afieotnf  mSa  or  or  any  error>  defect  or  irregularity  in  any  pre¬ 
diction  8  m<m  °  °r  lans"  ceedings  in  the  suit,  not  affecting  the  merits  of 
\  the  case  or  the  jurisdiction  of  the  Court. 


See.  "77  [  —  „  =S.  971 

I.  “  This  Section  is  new,  and  is  intended 
to  prevent  a  preliminary  deoree  being  ques- 
tloned  after  stelps  are  taken  up  to  a  final 
decree  and  on  the  appeal  against  such  final 
deoree.  When'  preliminary  decrees  are 
sought  to  be  questioned,  much  expense  and 
trouble  might  be  avoided  by  an  immediate 
appeal  and  adjudication.’ 3 — 

Notes  on  Clauses, 
2X,  In  regard  to  Section  97  of  the  British 
Indian  Code  whloh  is  reproduced  here,  the 
Indian  Special  Committee:  observe  in  their 
Notes  on  Clauses:  —“The  Committee  have  in¬ 
serted  an  express  provision  to  compel  liti¬ 
gant?  to  appeal  from  preliminary  decrees, 
and  have  estopped  them,  on  their  failure  to 
do  BO,fromrai8ing  objections  to  snoh  decrees 
in  appeals  from  final  deorees.  On  this  point, 

CalouttayHigh  Court.  They  think  it  un- 
reasonabtethat  parties~should  allow  pro¬ 
ceedings  bo  be  oarried  on  to  their  final  stage 
and  large  costs  to  be  incurred  if  they  in¬ 
tend  to  rely  upon  objections  whioh  could  be 
taken  at  an  earlier  stage/' 

III.  -  A. right  of  appeal  under  this  Section 
arises  only  when  ;  a  preliminary  decree  Is 
drawn  up. 


Sec.  78  [=  S  547  =  S.  99] 

I.  In  regard  to  Section  99  of  the  British 
Indian  Code,  reproduced  here,  the:  Indian 
Special  Committee  observe  :— **  The  Com- 
mibtee  have  extended  this  Clause  in  order 

dealing  with  irregularities  in  proceedings, 
and-they  have  inserted  express  words  to 
meet  the  point  decided  in  I.  L.  R ,  26  Bom., 
259  and  X.  L.  R.,  27  Mad.,  80.” 

II.  The  corresponding  Seobion  in  Regu¬ 
lation  II  of  1065  was  as  follows 

“547.  No  deoree  to  be  reversed  or  modi* 
fled  for  error  or  irregularity  not  affecting 
merits  or  jurisdiction.— No  deoree  shall  ba 
reversed  oc  substantially  varied,,  nor  shall 
any  case  be  remanded,  in  appeal*  on  account 
of  any  error,  defect  or  irregularity,  whe¬ 
ther  in  the  deoisionor  in-  any  order  passed 
in  the  suit,  or  otherwise,  not  affecting  the 
merits  of  the  oase  or  the  jurisdiction  of  the 
Court,” 

III.  Misjoinder  of  parties  or  causes  of 
action,— See  Order  I,  Rules  1  and  3,  and 
Order  Hj  Rules  3,  4- and  5. 

1,  The  non-payment  of  ;at  amp-duty  nokibe-* 
ing  an  irregularity  or  error  which  would 
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ageet  the  merits  of  the  case  or  the  jucisdic-  was  found  that  a  sum  of  Re.  iau  had  been 
tion  of  the  Court,  Section  547  of  the  Code  paid  to  the  plaintiff.  O11  appeal  the  District 
bars  interference  by  the  Appellate  Court.—  Judge  concurred  with  the  Mun=ii:  in  the 
10  T.  L.  R.,  203.  finding  the  question  cf  payment,  but  al* 
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Sec.  77 ) 


3.  When  a  remand  is  made,  it  is  the 
order  of  remand  that  confers  jurisdiction 
on  the  Court  bo  which  the  remand  is  made. 
The  jurisdiction  being  created  by  the  order 
of  remand  is  defined  and  olrcumsoribed  by 
it. 

Therefore,  where  fehe  Court  to  whioh  the 
remand  is  made  has  admitted  evidence  not 
covered  by  t.he  order  of  remand  and  used 
such  evidence  in  arriving  at  its  findings,  the 
findings  returned  are  invalid  in  law.— 

15  t.  l.  j.,  m. 

9,  Under  Section  U  (2)  of  the  Limita¬ 
tion.  RegolaiSon  the  oceditor  has  a  valuable 
statutory  right.  The  defect  of  omission 
to  give  the  right,  oannob  be  said  to  be  cured 
under  Saction  78  of  the  Civil  Procedure 
Code,  on  fehe  ground  fehat  the  information 
whioh  might  be  Obtained  as  a  result  of  fehe 
question  disallowed  by  the  Court  would 
have  no  efieob  on  the  order  of  adjudication. 
The  proceedings^  an  insolvency  petition 
muBt  be  regarded  as  continuing  down  to  the 
order  of  discharge  (though  there  is  a  distinct 
stage,  no  doubt,  when  tl^e  order  of  adjudi¬ 
cation  is  passed),  so  thafc  ultimately  the  re¬ 
fusal  to  give  the  creditors  their  statutory 
right. under  Section  14  $3)  of  the  Limitation 
Regulation  may  atfeot  tjhe  merits  o£  the 
oase  (F.  B.) .-  43  It.  L.  R.,  76 

(i=19T.L.J.,2Sl). 

JO,  (1)  Neither  undjer  Seotion  547  (old) 
nor  under  Seotion  78  (ne|w)  could  an  appel¬ 
lant  suooeed  iu  appeal!  on  account  of  an 
erroneous  order  setting  aside  an  eas  parte 
decree  or  restoring  a  suit  dismissed  for  de¬ 
fault. 

The  words  “jurisdiction  of  the  Court” 
must  be  strictly  construed.  Where  an  ap¬ 
plication  to  set  aside  an  eat  parte  decree  is 
presented  before  the  Court  whioh  passed  fehe 
deoree,  that  Court  has  jurisdiction  to  enter¬ 
tain  the  application,  even  though  it  may  be 
in  the  particular  instanoe  its  duty  to  reject 
the  application  on  some  particular  ground, 
e.  g.t  thatthe  application  is  barred  by  limi¬ 
tation,  A  distinction  must  be  drawn  be¬ 
tween  exeroiae  of  jurisoiotion  and  existence 
Of  jurisdiction.  “The  authority  to  decide  a 


oause  at  all  and  not  the  decision  rendered 
therein  is  what  makes  up  jurisdiction  ;  aud 
when  fchoce  is  jurisdiction  of  the  person  and 
subject-matter,  the  decision  of  all  other 
questions  arising  in  the  oase  is  but  an  exer¬ 
cise  of  that  jurisdiction." 

(2)  An  interlocutory  order  may,  in 

vision,  if  the  matter  to  which  it  relates 

would  be  defeated  if  the  power  of  revision 
were  not  exeroised. 

An  order  setting  aside  an  ex  parte  deoi- 
sion  by  the  Court  which  passed  that  decision 
will  be  interfered  with  in  revision  if  it  is 
clearly  illegal,  as  no  remedy  will  be  availa¬ 
ble  to  the  aggrieved  party  if  interference  in 
revision  is  refused. 

(3)  Where  the  right  to  apply  to  set  aside 
an  ex  parte  deoree  was  barred  under  the 
old  Limitation  Regulation,  such  right  is  not 
revived  by  the  passing  of  the  new  Limita¬ 
tion  Regulation. 

The  admission  of  an  application  under 
Order  IX,  Rule  13,  when  the  same  is  barred 
by  limitation  is  suoh  an  error  as  would  call 
for  interference  of  the  High  Court  in  revi¬ 
sion.  It  is  not  a  mere  case  of  an  exercise 
of  a  discretion.  The  Court  has  done  some¬ 
thing  whioh  the  law  does  not  permit,  owing 

of  the  lower  Court  was  set  aside,  and  the 
application  under  Order  IX,  Rule  13,  die- 
missed  with  oosts  (F.  B.).— 

19  T.  L.  J,,  383, 


Sec.  80.—  39  T.  L.  R.,  220 
(=  13  T. 

„  40.—  2S.D,  185. 

„  89.—  41  T.  L.  R.,  257 

(«16  T.  L.  J.,  29), 
Or.  XXXII,  e.  12— 

29  T.  L.  R.,20 

(*8T.  L.  J.,  263), 
Or.  XL,  r.  21— 

34  T.  L.  R.,  222 

(=9T.  L.J .,*17). 
„  r.22.— 14  T.  L.  RM  29, 
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Appeals  from  Appellate  Decrees. 

79.  (1)  Save  where  otherwise  expressly  provided  in  the  body 
second  a  peal,  of  or  by  any  other  law  for  the  time 

P  *  being  in  force,  an  appeal  shall  lie  to  the  High 
Court  from  every  decree  passed  in  appeal  by  any  Court  subordinate 
to  the  High  Court,  on  any  of  the  following  grounds,  namely:— 

(a)  the  decision  being  contrary  to  law  or  to  some 

usage  having  the  force  of  law ; 

(b)  the  decision  having  failed  to  determine  some 

material  issue  of  law  or  usage  having  the  force 
of  law; 

(c)  a  substantial  error  or  defect  in  the  procedure  pro¬ 

vided  by  this  Code  or  by  any  other  law  for  the 
time  being  in  force,  which  may  possibly  have 
produced  error  or  defect  in  the  decision  of  the 
case  upon  the  merits ; 

(cl)  the  finding  of  the  lower  appellate  .Court  on  any 
question  of  fact  material  to  the  right  decision 
of  the  case  on  the  merits  being  in  conflict  with 
the  finding  of  the  Court  of  first  instance  on  such 
question. 


(2)  An  appeal  may  lie  under  this  Section  from  an  ap¬ 
pellate  decree  passed  ex  parte. 
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evidence,  there  is  then,  I  consider,  a  reason- 
able  certainty  that  a  right  conclusion  has 
been  arrived  at.  It  is  not  possible  in  any 
human  system  of  law  to  provide  absolutely 
against  all  miscarriage  ;  there  must  be  a 
limit  to  litigation  somewhere  and  it  is  a 
reasonable,  and  will  generally  be  a  safe, 
restriction  after  two  Courts  have  concurred 

the  right  of  further  appeal  to  a  gpeolal  ap¬ 
peal  on  the  law  of  the  case.  On  the  other 
hand,  anything  short  of  the  concurrence  of 
two  Courts  upon  the  fasts  of  a  oase  has,  I 
maintain,  been  practically  proved  to  be  un¬ 
safe  and  unsatisfactory .  *  *  Appellate 

Concts  presided  over  by  single  Judges  often 
differ  from  the  Court  of  first  instance  on 
issues  of  fact,  upon  grounds  that  are  most 
unsatisfactory.  The  High  Courts  know  and 
feel  this  perfectly  and  it  is  for  this  very  rea¬ 
son  that  I  urge  the  necessity  of  altering  the 
procedure  as  to  special  appeals  and  allow¬ 
ing  a  further  appeal  upon  the  iaots  where 
the  first  Appellate  Court  has  differed  in 
its  view  of  the  evidenoe  from  the  Court  of 


The  recent  legislation  in  the  Punjab  and 
in  the  native  State  of  Mysore  allows  a 
second  appeal  on  facts  where  the  lower 
Courts  differ  in  their  conclusions.  That  in 
British  India,  except  in  the  Punjab,  no 
seoond  appeal  on  facts  is  allowed,  is  not  a 
sufficient  reason  for  allowing  the  present 
unsatisfactory  state  of  things  to  continue 
here,  especially  when  we  know  that  financial 
considerations  often  stand  In  the  way  of 
desired  reforms.” 

3,  For  Clause  (c)  thus  enacted,  the  am¬ 
ending  Regulation  U  of  1070  substituted 
another  Clause  (c),  wbioh  stands  as  Clause 
{d)  in  the  present  Section  79.  The  Select 
Committee  who  proposed  the  substitution 


not  agroe.  In  a  suit  brought  on  a  bond,  the 
Mansi  ff  finds  that  the  bond  is  genuine,  bat 
the  claim  is  barred  by  limitation,  the  Zillah 
Judge,  on  appeal  of  the  plaintiff  may  over¬ 
rule  the  plea  of  limitation  but  find  against 
the  bond.  In  the  result  both  the  Courts 
dismiss  the  suit.  The  wording  of  Clause  (e) 
of  Seotion  553  does  not  admit  of  a  second 
appeal  In  the  oase  above  put.  That  the 
framers  of  this  Clause  intended  a  seoond 
appeal  whenever  there  may  be  conflicting 

meat  of  Objects  and  Reasons  published 
when  the  present  Civil  Procednre  Code  was 
in  the  form  of  a  Bill.  We  have  given  full 

we  have  introduced  in  this  Section.  ” 

Case  Law. 

1.  A  special  appeal  lies  from  a  deoision 

passed  ex  parte  against  a  respondent  in  re¬ 
gular  appeal.—  2T.  L.  R.,  29. 

2.  When  the  question  raised  in  the  ap¬ 
peal  is  one  of  fact  and  rested  for  Its  deoi¬ 
sion  on  pare  appreciation  of  evidenoe  on 
both  sides  and  both  the  lower  Courts  have, 
in  the  case,  concurrently  given  it  against 
the  defendant,  it  is  not  open  to  the  High 
Court  in  Bpecial  appeal  to  permit  that  ques¬ 
tion  to  be  raised  again  in  the  High  Court.— 

7  T.  L.  R„  3. 

3.  The  power  vested  in  the  High  Court 
by  Clause  (c)  of  Section  558  (of  the  new 
Civil  Procedure  Code)  of  revising  findings 

oised  in  special  appeals  preferred  against 
deorees  passed  by  the  Zillah  Courts  before 
the  1st  Ohingom  10C6,  the  date  on  whloh 
the  said  Regulation  oame  into  operation. 
(F.B.).  -  7  T,  L.  R.,  113. 

4.  Generally,  objections  which  are  not 
declared  by  law  imperatively  to  operate  as 
legal  bar  to  actions,  suoh  as  limitation,  and 
whloh  may  or  may  not  be  allowed  by  Courts 
in  the  exercise  of  disoretionary  powers 
vested  in  them  by  law,  should  be  taken  by 
the  parties  ,  interested  In  doing  so,  at  the 
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Inexonsable  the  urtor  may  seem  to  bo.  The 

finding  upon  a  question  of  fact  is  final  if  the 

Court  had  before  it  evidence  proper  for  its 

consideration  in  support  of  the  finding” 
(is  Cal  ,  3). 

*■  a  second  appeal  will  not  lie  on  the 
gronnd  that  the  lower  Court  has  misappre¬ 
hended  the  evidenoe,  discarded  and  not 
given  sufficient  weight  to  other  evidence  or 

given  weight  toother  evidence  to  whieh  it 

was  not  entitled 

A  clear  hading,  right  or  wrong,  cannot  be 
interfered  with  in  second  appeal  unless 

there  is  no  evidence  at  all  on  the  record. 

It  is  only  when  a  document  which  is  the 
very  basis  of  a  suit  is  misconstrued  by  both 
the  lower  Courts  that  the  High  Court  can 
interfere.  (5  Bom.  L.  E  056). 

The  High  Court  is  not  in  second  appeal 
justified  in  inferring  from  an  Appellate 
Judge  not  having  in  his  findings  remarked 
upon  every  portion  of  the  evidence  that  he 
has  excluded  it  from  his  consideration.— 
3S.  D.,380, 

16.  The  misconstruction  of  a  doonment 
which  is  the  foundation  of  the  suit  whioh  is 
in  the  nature  of  a  contract,  or  a  document 
of  title,  is  allowed  to  be  a  ground  of  speoial 
appeal ;  but  a  special  appeal  does  not  lie 

be  in  writing  and  the  Judge  makes  a  mis¬ 
take  as  to  the  meaning  of  it.—  K.  P.,  474. 

17.  Where  the  two  Courts  below  concur¬ 
rently  found  that  the  plaint  property  was 
the  self-acquisition  of  the  deceased  husband 
of  the  defendant  and  that  defendant  was 
entitled  to  sueoeed,  the  plaintiffs  (nephews 
of  the  deceased)  in  speoial  appeal  wished  to 
file  a  fresh  record  and  oontended  mainly 
that  the  onut  of  proof  was  wrongly  thrown 

Held.— (1)  According  to  Sections  553  and 
554,  C.  P.  C.,  [new  Sections  79  and  80  ],  the 
fresh  doonment  eonld  not  be  admitted  as  it 
tfas  intended  to  re-open  the  question  of  self- 
acquisition  concurrently  found  by  the  Courts 
below. 


and  there  was  no  ground  for  the  appeal  as 
there  were  concurrent  findings  upon  a  qaoa- 

been  adduced  had  escaped  attention.— 

K.  P.,  48S, 

18,  The  question  whether  facts  exist  to 
support  the  allegation  of  the  absence  of 

tionoflaw.  It  is  not,  therefore,  open  to 
the  High  Court  to  interfere  in  second  ap¬ 
peal  with  a  finding  thereon  concurrently 
recorded  by  the  Courts  below,—  i 

28  T,  L.  R.;  175. 

Id,  Anobjection  to  a  suit  on  the  ground 
that  it  is  one  for  partial  partition  is  one  re¬ 
lating  to  processual  law,  and  must  be  decid¬ 
ed  not  according  to  any  rule  of  Hindu  Law 
bat  according  to  the  princip!  s  of  the  Civil 
Procedure  Code.  The  right  of  the  defend¬ 
ant  in  such  a  case  is  not  to  have  the  suit 
dismissed  in  toto  bub  to  insist  on  the  plain¬ 
tiff  including  all  the  properties  in  the  suit 
and  amending  his  plaint  for  thp  purpose. 

bility  of  a  suit  on  the  gronnd  that  it  is  one 
for  partial  partition  will  not  be  allowed  to  be 
raised  for  the  first  time  in  special  appeal,— 
5  T.  L.  J-,  123, 

20.  It  is  always  a  question  of  faot  whe¬ 
ther  any  given  set  of  ciroumstanoes  gives 

dissent.  In  other  words,  the  implication  is 
not  one  in  law  but  merely  a  logical  inference 
from  facts  proved  and  admitted. 

A  misoonoeptlon  as  regards  the  correot 
point  of  view  of  an  issue,  whioh  has  entirely 
vitiated  the  Judge’s  appreciation  of  evi¬ 
dence  and  the  finding  he  ultimately  record¬ 
ed  is  a  ground  of  second  appeal.— 

21.  The  question  whether  a  valid  custom 
exists  or  not  is  a  mixed  one  of  law  and  fact; 
for  though  in  eaoh  oase  the  question  has 
ultimately  to  be  determined  upon  the  evi¬ 
denoe  adduced  the  freedom  of  judgment  of 
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80.  No  second  appeal  shall  lie  except  on  the  grounds  men- 
secwnd  appeal  cm  no  tioned  in  Section  79. 

other  grounds. 

8j.  In  any  second  appeal,  the  High  Court  may,  if  the  evidence 
power  of  High  Court  on  the  record  is  sufficient,  determine  any  issue  of 
to  determine  issues  of  fact  necessary  for  the  disposal  of  the  appeal  but 
tmi-  not  determined  by  the  lower  Appellate  Court. 


portion  of  the  evidence  which  may  have  a 
material  bearing  in  the  decision  of  the  mat¬ 
ter,  snoh  interference  is  permissible.— 

43  T.  L.  R.,  287 

(  -  17 T.  L.  J.,  510}. 

25 .  Onder  Section  553  [mw  S  action  79] , 

normal  circumstances  be  final,  and  the 
seoond  Appellate  Const-  would  not  ordinarily 
be  justified  iu  interfering  with  the  Bame.  Of 

errors  in  appreciation  or  applying  the  rules 
of  evidence  or  the  judicial  methods  of 
weighing  evidence  are  committed,  snoh  find¬ 
ings  could  be  interfered  with.  The  same  is 
also  allowed  when  an  important  portion  of 
the  evidence  which  has  a  material  bearing 
in  the  deoiBion  of  the  matter  is  left  out.  No 
such  error  or  exclusion  was  made  out  in 
the  oase.  The  question  whether  a  particular 
inference  or  conolnsion  oould  be  drawn  from 
a  particular  set  of  faots  would  be  a  question 
of  law  within  the  meaning  of  Section  553, 
and  therefore  a  ground  for  interference  in 
seoond  appeal  by  the  High  Court.— 

18  T.  L,  J.,  $99. 

26.  A  second  appeal  was  preferred 
against  the  order  of  the  lower  Appellate 
Court  refusing  to  set  aside  a  sale  under 
Order  XXI,  Rule  89.  A  preliminary  objec¬ 
tion  was  taken  that  no  second  appeal  lay. 
.  Order  XLII,  Rule  1,  provides  for  a  first  ap- 

peal  against  the  order  and  Section  82. 
Clause(2),  expressly  prohibits  seoond  appeals 
from  orders  passed  in  appeal  under  that 
Section.  The  contention  wa3  that  as  the 
new  Code  was  not  in  foroe  on  the  date  of  the 
order  by  the  original  Court,  the  provisions 


of  the  new  Code  did  not  apply  to  the  case. 
But  before  the  second  appeal  was  filed,  the 


Sec.  SO  [  =  S.  554  =  S.  101  ] 

Case  Law. 

See  Seo.  79.-43  T.  L.  R.,  287 

(  =  17  T.  L,  J.,  510) 
K.P.,  488. 

Or.  XXVI,  r.  18- 

17  T.  L.  J„  346, 


Sec.  81  [  *  —  =»S.  103  ] 

This  Section  reproduces  Section  103  as 
enacted  in  Aot  V  of  1909.  That  Act  has 
been  amended  by  Act  VI  of  1923  which  has 
substituted  the  words— “whioh  has  not  been 
determined  by  the  lower  Appellate  Oourk 
or  which  has  been  wrongly  determined  by 
each  Court  by  reason  of  any  illegality, 
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Appeals  from?- Orders. 

82.  (i)  An  appeal  shall  lie  from  the  following  orders,  and, 
Orders  from  which  save  8,8  °^erwise  expressly  provided  in  the  body 
appeal  lies.  °  of  this  Code  or  by  any  law  for  the  time  being  in 

force,  from  no  other  orders 

(а)  an  order  superseding  an  arbitration  where  the 

award  has  not  been  completed  within  the  period 
allowed  by  the  Court ; 

(б)  an  order  on  an  award  stated  in  the  form  of  a 

special  case; 

(c)  an  order  modifying  or  correcting  an  award  ; 

(d)  an  order  filing  or  refusing  to  file  an  agreement 

to  refer  to  arbitration  ; 

(e)  an  order  filing  or  refusing  to  file  an  award  in  an 

arbitration  without  ■  the  intervention  of  the 
Court; 

(/)  an  order  under  Section  75  ; 

(g)  an  order  under  any  of  the  provisions  of  this  Code 
imposing  a  fine  or  directing  the  arrest  or  deten¬ 
tion  in  the  civil  prison  of  any  parson  except 
where  such  arrest  or  detention  is  in  execution 
of  a  decree; 

(ft)  any  order  made  under  Rules  from  which  an  ap¬ 
peal  is  expressly  allowed  by  Rules. 

(2)  No  appeal  shall  lie  from  any  order  passed  in  appeal 
under  this  Section. 


toinSab’-seotion(l)  of  Section  100.’,-foi 
the  words— “bub  not  determined  by  the  low¬ 
er  Appellate  Court."’ 

Seo.  82  '[  =  S.  557  =  S.  104  ] 

I.  "It  will  he  seen  that  several  orders 
whiob  are,  at  present,  made  appealable,  do 
not  find  a  place  in  this  Seotion.  The  polloy 
is  to  permit  as  little  interference  as  possible 
with  the  orders  passed  in  the  norm  ad  course 


and  provide  for  appeals  against  such  orders 
only  as  seriously  aSeot  th  e  property  and  li¬ 
berty  oi  a  litigant.  Any  other  interloon, 
tory  order  may,  as  provided  by  Seotion  84, 
be  made  a  ground  of  appeal  in  any  further 
proceeding  that  may  be  taken  against  the  ' 
deoree.”  Nates  on  Glauses. 

II.  For  Seotion  557  of  Begulation  II  of 
1065,  see  under  Order  XLII,  Buie  1. 

III.  1,  Seotion  104  of  the  Indian  Code 
has  the  following  Olause  in  addition 
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83.  (1)  Save  as  otherwise  expressly  provided,  no  appeal  shall 

other  orders  from  any  order  made  by  a  Court  in  the  exer- 

er  or  ers.  cjse  0f  its  original  or  appellate  jurisdiction ;  but, 

■where  a  decree  is  appealed  from,  any  error,  defect  or  irrgularity  in 
any  order,  affecting  the  decision  of  the  case,  may  be  set  forth  as  a 
ground  of  objection  in  the  memorandum  of  appeal. 

(2)  Notwithstanding  anything  contained  in  Sub-section 
^  (1),  where  any  party  aggrieved  by  an  order  of  remand  made  after 
Yfehe  commencement  of  this  Code  from  which  an  appeal  lies  does  not 
a  appeal  therefrom,  he  shall  thereafter  be  precluded  from  disputing 
it  .s  correctness. 
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84.  Where  an  appeal  from  any  order  is  allowed,  it  shall  lie  to 
What  courts  to  hear  the  (-'ourt to  which  an  appeal  would  lie  from  the 

appeals.  decree  in  the  suit  in  which  such  order  .was  made, 

or  where  such  order  is  made  by  a  Court  (not  being 
the  High  Court)  in  the  exercise  of  appellate  jurisdiction,  then  to  the 
High  Court. 

General  Provisions  relating  to  Appeals. 

85.  (1)  Subject  to  such  conditions  and  limitations  as  may  be  ^ 
Powers  of  Appellate  pr  escribed,  an  Appellate  Court  shall  have  power— 

Court. 

(а)  to  determine  a  case  finally ; 

(б)  to  remand  a  case ;  / 

(c)  to  frame  issues  and  refer  them  for  trial ;  ; 

(d)  to  take  additional  evidence  or  to  require  such 

evidence  to  be  taken.  1 

(2)  Subject  as  aforesaid,  the  Appellate  Court  shall  have 
the  same  powers  and  shall  perform  as  nearly  as  may  be  fhe  same 
duties  as  are  conferred  and  imposed  by  this  Code  on  Coin®  of  ori¬ 
ginal  jurisdiction  in  respect  of  suits  instituted  therein. 


from  the  deorea.  And  the  Committee  think 
there  ere  good  reasons  on  the  soore  of  delay 
and  expense  for  treating  an  appeal  from  an 
order  of  remand  as  a  speoial  ease  and  pre¬ 
cluding  an  appeUant  from  taking,  on  an 
appeal  from  decree,  any  objection  that 
might  have  been  urged  by  way  of  appeal 
from  an  order  of  remand.” 


L.  ft.  Ap?e  M. 


L.  ft.,  63  V 
(=12  T,  L,  J.,-511^ 


44  T.  L.  R.,  63 

(  =  IS  T.L.J.,  1081). 
„  XLV,  r.  7.— 

18  T.  L.  R„  167. 


Seo.  84  [  =  S.  658  =  S.  106] 


17 


L.  J„  126. 

L.  R.  App„  63. 


Seo.  85(1)  t=  -  =  S.  107(1)] 

„  <2)[  =  S.551  =  „  (U)l 

I.  Sub-section  (1)  is  new. 

Clause  ($).— See  Or,  XL,  r.  33. 
Clause  (b).—  „  „  „  r.  32. 

Clause  (o).—  „  „  „  r.24. 

Clause  (d), —  „  „  „  rr,  36, 37. 
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(2)  The  words  "or  Court"  occurring  in 
Section  10  of  the  Guardian  and  Wards  Re¬ 
gulation  should  be  taken  to  refer  not  exclu¬ 
sively  to  the  Court  of  first  instance  but  to 
inolude  the  Court  of  Appeal  as  well. 

Seotion  43  of  the  Guardian  and  Wards 
Regulation  does  not  define  the  extent  of  the 
powers  of  the  Appellate  Court.  The  Appel¬ 
late  Court  when  it  hears  the  appeal  is, 
therefore,  competent  to  make  in  substltu- 
tionfor  the  order  passed  by  the  inferior 
Oourt.  euoh  an  order  as,  in  its  opinion, 
ought  to  have  been  passed  by  that  Court. 
In  other  words,  if  the  Appellate  Court,  when 
it  hears  the  appeal,  is  satisfied  that  A  and 
not  B  ou(£h  to  be  appointed  guardian  of  the 
minor,  it  vP'1-  he  oompetent  for  it  to  appoint 
A  as  such  guiir^ian.— 28  T,  L.  R.,  197 

(=3  T.  L.  d„  154), 


H eld  (in  special  appeal).— Though  at  the 
hearing  of  the  appeal  such  additional  period 
had  also  expired,  plaintiff  could  not  get  a 
decree  for  redemption,  as  the  decree  must 
haye  reference  to  the  state  qf  things  exist¬ 
ing  on  date  of  plaint,  and  the  plaintiff  was 
not  entitled  on  date  of  plaint  to  get  the 
relief  he  now  claimed. —  2  T.  L.  J.,  145, 

Com.— 13  T.  L.  J.,  407, 

Ref. — 42  T,  L.  R.,  128 

(=15T.  L,  J.,  326). 

7,  A  suit  for  redemption  was  instituted 
on  6-2-1091,  but  the  term  ran  up  to  10-7- 
1095.  The  suit  was  dismissed  on  the  ground 
that  the  suit  was  premature.  The  term 
having  expired  during  the  progress  of  the 

Meld.— A  deoree  for  redemption  should 


*.  Wherb  the  original  relief  olaimed 
has,  by  chaAge  of  circumstances,  become 
inappropriate.  Courts  may  take  into  con¬ 
sideration  events  that  have  happened  sinoe 
the  date  of  suit  in  deriding  what  should  be 
the  appropriate  relief  that  should  be  de¬ 
creed.-  35  T.  L,  R.,  155. 

Fol.— 13  T.  L.  J„  407. 

89  T.  L.  R„  292. 

Ref.— 12  T.  L.  J.,  154. 

42  T.  L.  R.,  128 

"(  —15  T.  L.  J.,  326). 

5.  An  appeal  preferred  against  a  person 

Who  was  not  alive  on  the  date  of  its  present¬ 
ation  is  not  maintainable  and  the  appellant 
oannot  be  allowed  to  substitute  another  in 
the  place  of  tha  deoeased  and  continue  the 
aotion.  The  appeal  abated  and  was  dis¬ 
missed.—  30T.L.  R„117, 

6.  Suit  for  redemption  of  a  mortgage 
of  1062  granted  by  a  Malayali-Brahmin 
Jenmi.  The  defence  was  that  the  tenure 
oreatedbythe  deed  was  an  irredeemable 
Kanom.  The  deed  did  not  stipulate  for 
the  payment  of  Adukknvathu  at  the  time 
of  renewal,  but  simply  provided  for  renewal 
at  the  end  of  12  years  aooording  to  ‘establi¬ 
shed  practice’  (q0)*  ^e  Bulk  was  in  1D83. 


In  exceptional  oases  a  Court  may  take 
notice  of  events  which  have  happened  sinoe 
the  institution  of  the  suit  and  has  inherent 
power  to  afford  relief  on  the  basis  of  altered 


Diet.— 42  T.  L.  R„  128 

(  -15  T.  L.  J.,  326). 
Ref. — 43  T.  L.  R.,  344 


(—17  T.  L.  J.,  161), 
F0I.-I8  T.  L.  J.,  640.  ■ 

8.  Plaintiff  was  a  member  of  the  Tarwad 
of  whioh  the  second  defendant  was  the 
Anandarayan.  Plaintiff  sued  to  redeems 
dooument  in  favour  of  the  predeoessor-in- 


plaintiff  as  a  junior  member  had  no  right  to 
sue  for  redemption  in  his  life-time.  First 


for  which  oredit  was  to  be  given  when  a 

entitled  to  at  least  one  renewal  for  12  years. 
The  Munsiff  dismissed  the  suit.  The  District 
Judge  allowed  the  suit,  holding  that  the 
death  of  the  second-  defendant  pending  th^| 
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suit  gave  plaintiff  a  right  to  sue  and  that 
seoond  defendant  had  no  authority  to  grant 
an  additional  term  of  12  years  on  receipt 
of  Adukkuvathu.  In  speoial  appeal  by 
defendant,  the  main  question  was  whether 
plaintiff  was  entitled  to  a  decree  by  reason 
of  the  death  of  seoond  defendant  which 
happened  when  the  appeal  was  pending  in 
the  District  Court. 

Held* — Plaintiff  was  not  entitled  to  any 
relief.  The  suit  was  dismissed. 

Per  Ghatjield ,  X— The  general  rule  is 
that  the  plaintiff  must  fail  in  his  suit  if  he 
cannot  show  that  at  the  date  of  the  plaint 
he  had  a  cause  of  aotion.  It  is  not  enough 
that  during  the  oourse  of  the  action,  oircum- 
stanoes  have  so  changed  as  to  give  rise  to 
a  cause  of  aotion.  The  rule  is  that  the 
decree  must  have  reference  to  the  state  of 
things  existing  at  the  date  of  the  plaint 
and  where  at  that  date  the  plaintiff  had 
no  cause  of  action,  no  relief  oonld  .be  given 
to  him.  But  there  are  exceptions  to  this 
rule. 

It  is  in  the  power  of  the  Court  and  often 
it  is  its  duty  to  take  notice  of  events  which 
have  happened  subsequent  to  suit  and  afford 
relief  on  the  basis  of  altered  conditions* 
But  there  are  certain  restrictions  to  this 
dootrine. 

The  oauBe  of  action  should  have  come 
into  existence  during  the  pendency  of  the 
casein  the  trial  Court,  as  otherwise,  a 
judgment,  dismissing  a  suit  as  premature, 
could  not  be  regarded  as  in  any  way  in- 
oorreot,  or  in  the  alternative,  the  point 
must  have  been  one  which  was  not  taken 
by  the  opposite  party  in  the  trial  Court 
but  only  in  the  Appellate  Court  after  a 
decision  has  been  passed  against  him. 
Further  it  must  be  dear  that  the  defend¬ 
ant  has  no  defence  to  the  suit  except  the 
fact  that  it  is  premature.  Even  within  these 
limits,  a  Court,  though  it  might  have  juris¬ 
diction  to  pass  a  decree,  might  very  well 
refuse  to  exercise  that  jurisdiction  in  cases 
where  the  original  absence  of  right  on  the 


part  of  the  plaintiff  to  sue  was  obvious. 
Neither  of  the  above  state  of  facts  existed 
in  the  case. 

Per  Vurghcse  J,— A  Court  may  take  notice 

filing  of  the  suit  to  make  the  relief  granted 
appropriate  and  effective  and  to  shorten 
litigation.  This  does  not  go  to  the  length 
of  saying  that  the  plaintiff  who  had  no 
right  to  sue  on  the  date  of  the  suit  may  be 
given  any  relief  owing  to  the  change  of 
oiroumstanoes  which  took  place  after  filing 
of  the  plaint  In  the  original  Court  — 

42  T.L.R.,  138  \ 
(=15  T.  L.  J„  3fe6), 
Ref. —43  T.  L,  R„  Hi 

(-  17  T.  L.  J.(  161). 
Eol.-lS  T.  L.  J.,640. 

9.  The  suit  was  for  declaration  of .  the 
plaintiff’s  title  to  and  possession  of  the 
plaint  property  and  for  a  permanent  in¬ 
junction  restraining  the  defendants  frqm 
entering  upon  the  same  and  for  other  reliefs. 
Two  years  after  the  institution  of  the  suit, 
plaintiff  applied  for  leave  to  amend  the 
plaint  by  the  inclusion  of  a  prayer  for  evic¬ 
tion  on  the  basis  of  a  trespass  committed 
subsequent  to  the  institution  of  the  suit. 

Held.— The  amendment  should  be  allow¬ 
ed.  Even  supposing  that  the  prayer  fora 
permanent  Injunction  claimed  by  way  of 
consequential  relief  was  incompetent  and 

nally  presented,  was  bad,  the  amendment 
could  be  allowed. 

Events  subsequent  to  the  filing  of  the 
suit  oould  be  taken  into  aoooont  by  the 
Courts  In  appropriate  cases  in  granting  ap¬ 
plications  for  amendments  of  plaints.  Or¬ 
dinarily  suoh  reliefs  should  not  be  granted 
to  a  plaintiff  who  had  no  oause  of  action 
at  the  date  of  the  salt.  But  the  same  oould, 
however,  be  allowed  in  very  exceptional 
oases  in  exercise  of  the  inherent  jurisdic¬ 
tion  in  order  to  grant  reliefs  rendered  neoes- 
sary  by  reason  of  the  altered  conditions 
after  suit,  to  .make  the  same  appropriate 
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86.  The  provisions  of  this  Part  relating  to  appeals  from  ori- 

from°  appellate  Sees  S*118,1  decre0S  Shall,  80  far  aS  may  be’  aPP!y 
and  orders.  appeals — 


(а)  from  appellate  decrees,  and 

(б)  from  orders  made  under  this  Code  or  under  any 

special  or  local  law.  in  which  a  different  pro¬ 
cedure  is  not  provided. 


PAET  VIII. 

Reference,  Review  and  Revision. 


87.  Subject  to  such  conditions  and  limitations  as  may  be  pre- 
t0  H;  h  scribed,  any  Court  may  state  a  case  and  refer  the 
Court.  1  same  for  the  opinion  of  the  High  Court,  and  the 

High  Court  may  make  such  order  thereon  as  it 


and  effective  and  to  shorten  litigation,  In 
th'e  peculiar  nature  of  the  oase  an  adjudi¬ 
cation  on  the  claim  to  the  above  relief  was 
considered  neoessary  for  the  avoidanoe  of 
multiplicity  of  suits  and  the  application 
treated  as  deserving  exceptional  treat¬ 
ment—  43  T.  L.R.,  S&& 

(=17  T.  L.  J.,  161). 


memorandum  does  not  operate  aa  a  bar  to 
the  raising  of  objections  to  the  decree  in 
an  appeal  died  from  the  final  decree. 

The  old  Civil  Prooednre  Code  recognised 

44  T.  L  R„  SIS 
(=18  T.  L.  J.,9961. 


10.  If  an  appeal  is  preferred  and  the 

reasons  mentioned  in  Section  50  [=0r.  VII, 
r.  11],  snoh  presentation  will  be  no  bar  to 
a  fresh  appeal,  as  under  Seotiqn551  the 
prinoiple  underlying  Section  52  [  =0r.  VII, 
r.  18]  is  ol early  applicable  to  memoranda 
of  appeals. 

In  an  appeal  against  the  final  .deoree  in 
a  partition  suit,  itisopento  the  appellant 
to  question  the  correctness  of  the  prelimi¬ 
nary  decree  or  order  for  partition  when  no 
appeal  ha.B  been  preferred  therefrom  within 
the  time  allowed  by  law. 

The  rejection  of  an  appeal  from  a. preli¬ 
minary  decree  on  the  ground  of  non-pay¬ 
ment  of  proper  court  fee  on  the  appeal 


1.  See  also— 

Or.  XXIII,  r.  1.— 19  T.  L.  J.,  SOS. 
„  XL,  r.  21.— 19  T.  (_.  J.,  952, 


Seo.  86  [  =  Ss.  556,  559  =S.  108] 

I.  See  also  Order  XLI,  Rule  1  and  Order 
XLII,  Rule  2. 

n.  The  corresponding  Seotions  of  Regu¬ 
lation  It  of  1065  are  given  below 
“  556.  Provisions  as  to  second  appeal.— 
The  provisions  oontained  in  Chapter  XXXIX 
shall  apply,  as  far  as  maybe,  to  appeals 
under  this  Chapter,  and  to  the  exeontipn  of 
decrees  passed  in  such  appeals.”  ' 

[Chapter  XXXIX  relates  to  Appeals 
from  Original  Deo  teas.  “This 
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3.  Subject  as  aforesaid,  any  person  considering  himself  ag¬ 
grieved — 

(а)  by  a  decree  or  order  from  which  an  appeal  is 
allowed  by  this  Code,  but  from  which  no  ap¬ 
peal  has  been  preferred, 

(б)  by  a  decree  or  order  from  which  no  appeal  is  al¬ 
lowed  by  this  Code,  or 

(c)  by  a  decision  on  a  reference  from  a  Court  in  non- 
appealable  cases, 

may  apply  for  a  review  of  judgment  to  the  Court  which 
passed  the  decree  or  made  the  order,  and  the  Court  may  make 
such  order  thereon  as  it  thinks  fit. 


The  civil  Procedure  code 


Legislature  must  be  presumed  to  have  used 
that  word  in  the  same  sense,  unless  there 
is  plain  indication  to  the  contrary  in  the 
context.-  I2T.LJ.,53. 

8.  There  is  nothing  in  Seotion  569  which 
would  prevent  the  party  aggrieved  from 
presenting  a  petition  lor  review  and  aeUng 
the  Court  to  give  ita  opinion  op  a  question 
of  law  which  was  not  dealt  with  by  the 
Court  through  oversight. 


matter  is  re-opened  and  heard  afresh  qn 
the  merits.  The  Court  may  thereupon 
either  dismiss  the  application  or  grapt  it 
partly  or  wholly  with  reference  to  the 
soundness  of  the  grounds  urged  in  support 
of  the  review..  Very  often,  however,  toe 
distinction  between  the  second  and  third 
stages  is  not  observed  in  prentice.  She 
review  may  be  almittea  and  granted  at  the 


m 


Sec.  88  ] 


THE  CIVIL  PROCEDURE  CODE 


->r 

t  Part 


same  hearing,  if  the  grounds  of  the  applica¬ 
tion  do  not  necessitate  a  detailed  examina¬ 
tion  and  scrutiny  of  the  record.— 

16  T.  L.  J.,  481. 

10.  The  judgment  of  the  High  Court 
passed  under  the  Suooeseion  Certificate  Be 
gulation  is  renewable  under  Seotion  88  and* 
Order  XLV,  0.  P.  C„  like  the  judgment 
under  the  Code.—  18  T.  L .  J «5. 


should  he  a  finality  in  the  trial  of  oases,  and 
the  greatest  oare  onght  to  he  bestowed  in 
granting  a  review,  especially  on  the  ground 
of  discovery  of  fresh  evidenoe,  as  by  any 
laxity  herein  the  door  may  be  thrown  open 
to  all  hinds  of  abases.  “B  is  so  easy  to  the 
partyjwho  has  lost  his  case  to  see  what  the 
weak  part  of  his  oase  was,  and  the  tempta¬ 
tion  to  try  and  proonre  evidence  whioh  will 
strengthen  that  weak  part  and  pnt  a  difier- 
ent  oomplexion  upon  that  part  of  the  ease 
must  be  very  strong.”  To  invoke  the  aid 
of  this  part  of  the  Seotion  [669  correspond¬ 
ing  to  Or.  XLV,  r.  1},  it  is  essential  for  the 
party  to  make  ont  olearly  (1)  that  the  evi¬ 
denoe  relied  on  is  (a)  new,  and  (6)  import¬ 
ant,  and  (2)  that  after  the  exeroise  of  due 
oare  and  dtligenoe  the  same  (a)  was  not 
within  his  knowledge  or  (6)  oonid  not  be 
produced  at  the  time  the  decree  was  passed. 
The  Court  disposing  of  the  application  for 
review  has  to  adjudicate  specifically  upon 
all  the  above  points.  Considering  tbe  na¬ 
ture  of  the  provisions  contained  in  the 
Gode,  it  is  doubtinl  whether  a  subsequent 
event  oould  be  treated  as  new  matter  or 
evidence  within  the  meaning  of  this  Section 
(669)  for  pnrpose  of  review.  It  has  to  be  re¬ 
membered  that  the  aid  of  the  Court  is  in¬ 
voked  on  the  basis  that  tbe  deoision  in  the 
oase  was  inoorreot  as  it  stood  then.  In  this 
view,  the  new  evidenoe  or  matter  contem¬ 
plated  in  this  provision  should  necessarily 
relate  to  those  that  were  in  existence  at 
the  date  of  the  deoree  and  not  those  that 


erne  into  existence  thereafter.  The  e 
dence  adduoed  should,  besides  being  n 
and  important,  be  “suoh  as  is 


to  be  believed,  and,  if  believed,  would  ba 
conclusive”.  The  evidenoe,  if  adduced, 
must  praotioaliy  conclude  the  oase  and  re.' 
quire  a  deoision  in  favour  of  the  petitioner 
to  be  passed  in  theoase.-18  T.  L.  J..IJ7J, 

12.  An  application  does  not  lie  for  res. 
toration  of  an  appeal  rejeoted  for  non-pay. 
ment  of  advanoe  printing  oharges.  The  re. 
medy  available  to  the  appellant  in  such  a 
oase  is  that  of  review. 

The  Code  enables  the  Court  disposing 
of  an  appeal  to  distnrh  its  orders  relating 
thereto  only  in  three  sets  of  oases.  In  tbe 
first  plaoe,  a  right  to  apply  for  restoration 
is  allowed  under  Buie  18  of  Order  XL  in 
oases  of  dismissal  under  Buies  16  and  11  of 
that  Order  or  under  Buie  10  in  cases  of  re¬ 
jection  for  default  to  furnish  security  tor 
costs.  The  other  remedy  provided  foe  is 
that  under  Seotion  88  read  with  Order 
XLV,  Buie  1,  allowing  a  right  of  review. 
This  latter  remedy  will  be  olearly  available 
to  appellants  in  cases  like  the  present.— 

18  T.  L.  J.,  mo. 

13.  Both  upon  a  oonstrnotion  of  Seotion 
569  and  also  on  principle,  it  has  to  be  held 
shat  it  is  undesirable  to  allow  applications 
for  review  where  compromise  decrees  are 
attacked  on  the  ground  that  consent  was 
obtained  through  fraud,  undue  infiuenoe  or 
mistake  or  misrepresentation  and  that  the 
remedy  of  the  party  lies  by  way  of  a 


14.  Orders  passed  by  the  trial  Conrt  from 
time  to  time  in  purely  interloontory  mat- 
ters,  euoh  as  the  order  to  examine  a  witness 
or  to  tako  a  plan  of  the  disputed  property 
are  not  matters  subject  to  review.  The  pro¬ 
visions  of  the  Oivil  Procedure  Code  relating 
to  reviews  apply  only  to  orders  whioh  satis¬ 
fy  the  definition  of  an  order  in  Seotion  2  of 
theOode.  Such  an  order  must  be  a  deoision, 
i.  e„  deoision  of  a  oase  or  any  part  of  a  ease, 

IS  T.  L,  J.,  80S.  , 


presumably 
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89.  The  High  Court  may  call  for  the  record  of  any  case  decid¬ 
ed  in  any  Court  subordinate  thereto,  in  which  no 
Revision  appeal  lies,  for  the  purpose  of  satisfying  itself  as 

to  the  legality  of  any  judgment,  decree  or  order  passed  therein  and 
as  to  the  regularity  of  any  proceedings  of  such  inferior  Court,  and 
pass  such  order  in  the  case  as  the  High  Court  thinks  fit. 

)B.  See  also—  the  High  Conn  may  make  such  order  in 


Or.  IX,  r.  0.-16  T 
„  r.  13.-16  T. 


17  T. 

,  XXVII,  r.  2.— 

30  T.  I 


XLV,  r.  2— 

40  T 


App.,  29. 

,  App..  20, 
,  107 

..  J.,  238). 

Z.,26 
L.  J.,  210). 


The  original  Bill  adopted  the  above  word¬ 
ing,  in  plaoe  of  Seotlon  563  of  the  old  Code; 
and  the  Notes  on  Clauses  raid  :  — 

“Beyond  altering  the  wording  of  the  pre¬ 
sent  Section,  and  conferring  power  to  inter¬ 
fere  when  anything  is  done  in  excess  of 
jurisdiction,  or  when  there  is  refusal  to 
exercise  jurisdiction,  the  Seotion  does  hot 

The  Seotion  is  as  wide  as  it  ought  to  he,’\ 
But  the  Select  Committee  considered  it 
better  to  retain  the  wording  of  Seotion 
568  of  the  Regulation,  and  substituted  that 
Section  for  the  one  in  the  Bill. 

III.  It  may  be  noted  that  Seotion  622  of 
the  1882  Indian  Code  whioh  is  repro- 
dnoed,  with  little  alteration,  as  Seotion  115 


See.  89  [  =  8.568  =S.  113) 

I,  This  Seotion  is  the  same  as  Seotion 
568  of  Regulation  II  of  1065. 

II.  Seotion  115  of  the  British  Indian 
Code  is  as  follows :  —115,  The  High  Coart 
may  nail  lor  the  reoord  of  any  ease  which 
has  been  decided  by  any  Court  subordinate 
to  snoh  High  Court  and  in  whioh  no  appeal 
lies  thereto,  and  if  suoh  subordinate  Court 
appears  — 

(a)  to  have  exeroUed  a  jurisdiction  not 

vested  in  it  by  law,  or 

(b)  to  have  failed  to  exeroise  a  jurisdic¬ 

tion  so  vested,  or 

(0)  to  have  acted  In  the  exercise  of  its 
jurisdiction  illegally  or  with  mate- 
rial  Irregularity, 


of  the  present  Indian  Code  corresponds 
with  Seotion  568  of  the  old  Regulation.  In 
adopting  the  Indian  Section  622  for  Regu¬ 
lation  II  of  1065,  it  was  observed:— 

“Section  622  being  somewhat  ambigoons 
and  having  given  room  to  a  oonffict  of  deci¬ 
sions  in  British  India,  is  re-enacted  so  aB  to 
empower  the  High  Court  to  revise,  in  non- 
appeaiable  cases,  proceedings  of  aU  the 
lower  Courts  as  to  the  legality  or  otherwise 
oi  their  proceedings.”— S.  0.  d  B„  Para  78. 

IV.  I.  “If  thereis  one  power  whioh.it  is 
of  the  first  importance  that  this  Court  (the 
High  Court)  should  possess,  it  is  the  power 
of  sending  for  the  record  in  civil  oases 
where  no  appeal  lies.  Experience  shows 
that  in  a  very  great  many  Buoh  oases  grave 
illegalities  and  material  irregularities  In  the 


Sec.  89  J 
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prboeedings  of  tie  Courts  below  exist,  and 
it  is  essential  that  in  such  oases  the  High 
Court  should  have  the  power  of  interf  er¬ 
ence.”  (8  All.,  111).  Further,  it  will  be 
remarked  that  our  Section,  unlike  the 
British  Section  622 -gives  the  rame  powers 
of  revision  in  civil  cates  as  are  provided  in 
Criminal  oases  by  Section  829  of  our  Cri¬ 
minal  Procedure  Code,  to  correct  illegalities 
and  irregularities  bf  procedure.— 

2.  The  language  of  Section  568  materi¬ 
ally  differs  from  that  of  the  corresponding 
Section  of  the  British  Indian  Code,  vis.. 
Section  622  of  Aot  XIV  of  1882  and  Seotion 
115  of  Aot  V  of  1908.  It  seems  to  ue  that 
the  power  conferred  under  Seotion  568  of 
our  Oode  is  wider  than  what  is  conferred 
by  the  corresponding  Seotion  of  the  British 
Indian  Code.—  33  T.  L.  R.,  23. 

Case  Law. 

1,  A  District  dodge  granted  an  injunc¬ 
tion  under  Seotion  472  C.  P.  C.  [—Or. 
XXXVII,  r.  2]  ,  in  reversal  of  the  order 
passed  by  a  District  Mnnslfi.  When  an  ap¬ 
plication  for  revision  of  the  Judge’s  order 
was  made  by  the  first  defendant,  the  peti¬ 
tioner,  under  Seotion  568  of  the  C.  P.  C-,  the 
counter-petitioner  opposed  it  on  the  ground 
that  the  first  defendant’s  remedy  lay  under 
Section' 47 5  or  560  [  =  Or.  XXXVII,  r.  4  or 
new  Section  83  (1)],  but  not  under  Section 
668  of  the  C.  P.  0.  ' 

Held.— (1)  Seotion  475  oonld  not  help 
the  petitioner  as  the  application  for  cancel¬ 
lation  therein  intended  must,  according  to 
the  context,  he  made' to  the  original  Court 
ahd  that  Court  has  no  power  to  cancel  the 
order  bf  the  Mfi riot  Court.  As  to  Seotion 
56011  the  validity  6f  the  order  ebhrd  be 
brought  to  the  notioe  of  the  Appellate  Court 

the  petitioner  will  he  practically  remedy¬ 
less,  even  it  the  Appeal  Court  dismissed  the 
suit  on  the  merits,  while  on  the  other  hand, 
the  'counter-petitioner  would  practically 
obtain  all  the  rellof  that  he  asks,  i.  e.,  the 


injunction  in  the  plaint  without  proving  his 
case  on  the  iherits. 

To  prevent  grave  and  irreparable  loss,  tha 
interference  of  the  High  Court  under  Section 
568  was  neoessary  in  the  interest  of  justice 
and  the  word  “  oase  ”  in  that  Seotion 
would  cover  an  interlooutory  order  passed 
during  the  progress  of  a  suit  and  ths  phrase 
••  records  of  any  oase”  ooourring  in  the  same 


(2)  A  DUtriot  Judge  shonld,  before  grant- 
ing  an  injunction  in  reversal  of  a  District 
Mnnsiff’s  order,  satisfy  himself  that  prims 
fade  the  suit  was  within  the  cognisance  of 
the  District  Mhnsiff. 

(3)  As  the  snit  in  question  waB  for  de. 
deration  of  a  trust,  the  purpose  and  -object 
of  which  were  not  definite  enough  to  war. 
rant  a  decree  for  speoifio  performance,  the 
Dlstriot  Judge  was  wrong  in  granting  the 
injunction.—  14  T.  l.  ft,  App  ,  2S, 

2.  The  Munsiff  set  aside  the  orders  dis¬ 
missing  two  suits  for  absenoe  of  plaintiffs 
and  ordered  notioes  to  the  opposite  parties, 
though  be  ought  to  have  previously  given 
such  notioes  as  required  by  tha  second  para 
of  Seotion 98  0.  P.0,  [=Ot.IX,  r.  9).  The 
defendants  thereupon  prayed  for  revision  of 
the  said  orders. 

It  is  inadvisable  to  interfere  in  revision 

seeing  that  snob  revisions  might  be  render¬ 
ed  useless  owing  to  the  ultimate  decree  be¬ 
ing  in  favour  of  the  parties  affeoted  by  Baoh 
interlooutory  orders-  Again  why  shonld 
the  trial  of  a  oase  be  hampered  by  revision 
petitions  against  every  Interlooutory  order 
when  the  party  affeoted  by  such  order  can 
raise  the  contention  in  the  Sppeal  -prefef  ifed . 
against  the  final  debtee?  £See  Section  560 

O.  P.  0.=New  Seotion  83  (1)  ]. 

The  purpose  with  which  Seotion  508,  0. 

P.  C-,  is  trained  is  to  get  a  deoision  or  order 
rectified  by  the  High  Court  where  there 
would  otherwise  be-no  remedy. 
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Legislature  should  be  taken  to  be  that  auoh  meaning  of  Seotlon 
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it: 


by  the  party,  ag¬ 
io  T.  L.U.,  172. 


10.  Against  an  award  of  the  Land  Acqui¬ 
sition  Officer,  the  claimant  applied  within 
the  time  limited  by  Section  18  of  the  Land 
Acquisition  Regulation  requiring  him  to 
make  a  reference  to  the  Civil  Court  under 
the  Seotion.  The  objection  was  both  in  re¬ 
gard  to  the  extent  of  the  acquisition  and 
the  amount  of  compensation. 

HaZd!.— The  Land  Acquisition  Offioer 
should  have  referred  the  objection  to  the 
Civil  Court,  and  the  reference  should  be 
made  under  Section  18  instead  of  under 
Seotion  27  of  the  Land  Acquisition  Rega¬ 
in  rejecting  an  application  made  under 
Section  18  of  the  Land  Acquisition  Regu¬ 
lation  asking  for  a.  reference  to  the  Civil 
Court,  the  Land  Acquisition  Offioer  acts 
judicially  and  his  order  is  subject  to  revi¬ 
sion  by  the  High  Court. 

Striotly  speaking,  the  appellant  in  the 
case  should  have  invoked  the  zevisional 
powers  of  the  High  Court  when  he  found 
that  the  Land  Acquisition  Officer  made  the 
reference  under  Section  27,  and  he  could 
have  thus  avoided  the  trouble  and  the 
expense  of  the  enquiry  before  the  District 
Court  and  the  expenses  of  the  appeal  intbe 
High  Court.—  36  T.  L.  R.,  12, 

11.  Plaintiff-petitioner's  prayer  for  am¬ 
endment  of  the  plaint  was  refused  by  the 
Munsifi.  He  appealed  against  the  MunsiS’s 
order  to  the  District  Judge  who  returned 
the  appeal  for  presentation  to  the  proper 
Court.  The  appeal  was  accordingly  pre¬ 
sented  to  the  High  Court. 

At  the  time  of  hearing,  the  High  Court 
aooeded  to  the  appellant’s  prayer  and  treat¬ 
ed  the  appeal  as  a  revision  petition,  having 

the  Munsifi  was  bad  on  the  face  of  it  and 
that  injustice  was  likely  to  be  done  to  the 


fered  with  at  t  his  stage — 

36  T.  |_.  R.,  US 

(=  10  T.  L.  J.,  246), 

tubjeot  of  revision,  if  the  matter  they  re¬ 
late  to  stands  by  itself  and  in  which  the 
ends  of  justice  would  be  defeated  if  the 
power  of  revision  is  not  exeroised. 

The  records  had,  by  an  order  of  the  Court, 
been  oalled  for  and  there  could  be  no  doubt 
that,  having  regard  fco  the  generality  of  the 
terms  of  Section  568,  the  High  Conrt  could 
pass  in  suoh  a  case  any  order,  whether  in 
regard  to  fact  or  law,  that  it  might  think 
proper  for  the  purposes  of  the  justioe  of  the 


The  primary  consideration  on  which  the 
Court  will  act  in  the  exerolse  of  its  revi- 
sional  powers  is  whether  the  ends  of  justioe 

ces  of  any  particular  oase  brought  to  its 
notioe;  and  when  it  has  deoided  that  the 
record  should  be  oalled  for,  it  is  competent 
under  Section  568  to  examine  the  reoords 
and  make  such  order  as  in  its  view  the  jus- 

33  T.  L.  R,t  203 
(=12  T.  L.  J.,  205), 
IHsb. — 39  T.  L.  R.,  63 

(=  12  T.  L.  J„  371). 

13.  The  High  Court  can  under  Seotion 
5b8,  C.  P.  C.,  call  for  the  reoords  of  a  oase 

sary  remarks,  even  though  it  was  not  moved 
by  a  revision  petition.  Even  otherwise,  the 
Court  has  inherent  jurisdiction  to  amend 
or  reotiiy  judgments  and  orders  of  inferior 
Courts,  whenever  suoh  a  course  is  deemed 
expedient  in  the  interests  of  justice  and 
fairness.  There  is  no  period  of  limitation 
prescribed  by  any  law  for  the  exeroise  of 
this  jurisdiction  and  it  is  not  neoessary  that 
the  Court  should  require  any  person  to 
show  cause  why  an  appropriate  order  should 
not  lie  made. —  14  T.  L.  J„  183. 
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be  efieative.  The  remedy  by  vray  of  objec-  oaily  on 


[See.  89 
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PART  IX. 

Rules. 

90.  The  Rules  in  the  First  schedule  shall  have  effect  as  if 
Effect  of  Buies  in  nm  onacted  ™ the  body  of  this  Code  ™*il  annulled  or 
Sobeduie.  altered  in  accordance  with  the  provisions  of  this 

Part. 


21.  See  also— 


Or.  XXIII,  r.  1.— 

7  T.  L.  J.,  6. 
„  XXXIX,  r.  16.- 


42  T.  L.  R„  22 

(  =17  T.  L.  J.,  666), 

„  78.— 19  T.  L.  J.,  383.  .  ’ 

„  88.— 31  T.  L.  R.,  61 

.,-■'>=-5  T.  L.J.,  356). 
„JI5.-44T.  L.  R„  148 

(=18  T.  L.  J.,  1007). 

,,116.-28  T.L.  R^  WS, 

Or.  I,  r.  10  (2)  &  (3).- 
1  S.  D„  343. 

15  T,  L.  J.,  236. 

„  IX,  r.  7.-2  S.  D.,  247. 

„  i„  r.  13.— 15  T.L.R.  App.,  56. 

16  T.L.R.App.,  29- 

17  T.  L.  R.App „-l. 
39  T.  L.  R.,  63 


235. 

209 

.  J.,  169). 


6  T.  L.  J.,  1 51. 


16  T.  L.  R.App.,  3. 
:.  94.- 

18  T.  L.  R.,  157. 

.98  — 

29  T.  L.  R.,  118 
(  =3  T.  L.  J.,  439). 
37  T.  L,  R.,,62 
(=10  T.  L.  J.,  459). 


IX. 


1.  Sections  90  to  96.— These  Sections  ere 

new  and  are  necessary  to  carry  oat  the 
objeot  of  the  division  0 i  the  Code  into  Bales 
andSeotions.  The  composition  of  the  Com- 
mittee  set  np  is  such  as  is  expected  to  bring 
to  bear  expert  knowledge  on  the  subject, 
and  make  the  Bales  serve  the  object  of  all 
procedure,  ■•»»*.,  the  speedy  rendering  of 
fall  justioe.” —  Notes  cm  Clauses, 

2.  The  Select  Committee  in  thefa  Report 

“Alter  considerable  discussion  and  mature 
consideration,  we  have  come  to  the  eon- 
elusion  that  the  retention  of  the  part  relat. 
ing  to  Boles  is  necessary  as  it  enables  the 
High  Court  to  pass  Buies  only  after  they 
are  passed  by  a  Buie  Committee'  consisting 
of  Judges  of  ;the  High  Court  and  members 
of  the  Bar.  We  are,  however,  of  opinion 
that  the  Council  should  have  an  opportunity 
of  considering  the  Buies  before  they  are 
passed  by  the  Government.” 

3.  The  Indian  Speoial  Committee’s  ob¬ 
servations  also  may  be  quoted. -*‘12.  The 
distribution  of  the  provisions  of  the  Code 
between  the  body  of  the  Bill  and  the  Bales 
is  a  matter  on  whioh  opinions  may  well  dif¬ 
fer.  The  general  principle  on  whioh  we 
have  proceeded  has  been  to  keep  in  the 
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gi.  Tlie  High  Court  may,  from  time  to  time  after  previous 
Power  o*  hi  h  Court  Pubfe^011’  and  subject  to  the  provisions  herein- 
to  make' Bales!8  G°r  after  in  this  Part  contained,  make  Rules  regu¬ 
lating  its  own  procedure  and  the  procedure  of 
the  Civil  Courts  subject  to  its  superintendence,  and  may  by  such  Rules 
annul,  alter  or  add  to  all  or  any  of  the  Rules  in  the  First  Schedule. 

92.  (1)  A  Committee,  to  be  called  the  Rule  Committee,  shall 
c  Conititmijn  of  Bale  [je  constituted  at  Trivandrum. 

(2)  Such  Committee  shall  consist  of  the  following 
persons,  namely: — 

(а)  the  Chief  Justice  and  a  Puisne  Judge  of  the  High 

Court  who  has  served  as  a  District  Judge, 

(б)  two  Vakils  of  the  High  Court,  and 
(c)  the  Head  Sirkar  Vakil. 

(3)  The  Chief  Justice  shall  be  the  President  of  the  Com-' 
mittee,  and  he  shall  appoint  the  members  of  the  Committee  other 
than  the  Head  Sirkar  Vakil. 

(4)  Each  member  of  such  Committee  other  than  the  Head 
Sirkar  Vakil  shall  hold  office  for  such  period  as  may  be  prescribed 
by  the  Chief  Justice  in  this  behalf ;  and  whenever  any  such  member 
retires,  resigns,  dies  or  ceases  to  reside  in  Travancore  or  becomes  in¬ 
capable  of  acting  as  a  member  of  the  Committee,  the  Chief  Justice 
may  appoint  another  person  to  be  a  member  in  his  stead. 

(5)  There  shall  be  a  Secretary  to  such  Committee,  who 
shall  be  appointed  by  the  Chief  Justice  and  shall  receive  such  re¬ 
muneration  as  may  be  provided  in  this  behalf  by  Our  Government. 


body  of  the  BUI  those  provisions  which  ap¬ 
pear  to  os  to  be  fundamental.  *  *  In  some 
oases  we  have  adopted  the  plan  of  inserting 
leading  provisions  in  the  BUI,  stating  in  ge¬ 
neral  terms  the  powers  of  the  Oourt,  and 
of  leaving  the  details  to  Bales ;  in  matters 
of  less  importance  the  provisions  have  been 
relegated  altogether  to  Bnles.” 


Sec.  90  [  =  -  -  S.  Ill  1 


Sec.  91  [  =  S.  591  =  S.  M»] 

The  corresponding  Seotion  of  the  old  Be- 
gelation  was  as  follows  “591.  Power  to 
make  subsidiary  Buies.— The  High  Court 
may,  from  time  to  time,  make  Boles  con¬ 
sistent  with  this  Code  to  regalate  any  mat¬ 
ter  oonueoted  with  its  own  procedure  or  the 
prooedure  of  the  Coasts  of  Civil  .Judicature 
subject  to  its  superintendence.  All  suoh 
Buies  shall  be  published  in  the  Of&eial  Ga¬ 
zette,  and  shall  thereupon  have  the  fores  of 
law.” 
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93.  Any  proposal  to  annul,  alter  or  add  to  the  Rules  in  the 
Reference  to  Rule  Schedule  or  to  make  new  Rules  shall  be 

Committee,  referred  to  the  Rule  Committee.  Such  Committee 

shall  make  a  report  thereon  and  the  High  Court 
shall  before  making  the  Rules,  take  such  report  into  consideration. 


94.  The  Rules  made  under  the  foregoing  provisions  shall  be 
Rules  to  be  laid  be-  b0f°re  the  Legislative  Council.  The  Legis- 

lore  the  Legislative  lative  Council  shall  consider  and  deal  with  the 
0onnoi1,  Rules  in  the  same  manner  as  a  Bill  presented  with 

the  report  of  a  Select  Committee. 

95.  (1)  Rules  made  under  the  foregoing  provisions  shall  be 
Rules  subjeot  to  sane  su^|j6C*:  *°  *h0  previous  sanction  of  Our  Govem- 

tion.  °s  1  ment. 


(2)  Rules  so  made  and  sanctioned  shall  be  published  in 
Our  Government  Gazette,  and  shall  from  the 
date  of  publication  or  from  such  other  date  as 
may  be  specified  have  the  same  force  and  effect,  as  if  they  had  been 
contained  in  the  First  Schedule. 


Publication  of  Buies. 


96.  (1)  Such  Rules  shall  be  not  inconsistent  with  theprovi- 
for  Moh  si°ns  ™  body  of  this  Code,  but,  subject  thereto, 
may  provide.  may  provide  for  any  matters  relating  to  the  pro¬ 
cedure  of  Civil  Courts. 


(2)  In  particular,  and  without  prejudice  to  the  generality 
of  the  powers  conferred  by  Sub-section  (1),  such  Rules  may  provide 
for  all  or  any  of  the  following  matters,  namely:— 

(a)  the  service  of  summonses,  notices  and  other  pro¬ 
cesses  by  post  or  in  any  other  manner  either 
generally  or  in  any  specified  areas,  and  the 
proof  of  such  service; 


Sec.  92  [=  —  =S.  LM]  Sec,  95  [  =  —  =  S.  127  ] 

Sec.  93  t-  -  =S. 

_  Sec.  96  [  =  —  =  S.  128  ] 

Sec.  94  [  =  —  =  S.  128  ]  - 

Under  the  British  Indian  Code,  the  Rules 
have  to  be  approved  by  the  Government. 
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[Sec.  97 

(b)  the  maintenance  and  custody,  while  under  attach¬ 

ment,  of  live-stock  and  other  movable  pro¬ 
perty,  the  fees  payable  for  such  maintenance 
and  custody,  the  sale  of  such  live-stock  and 
property,  and  the  proceeds  of  such  sale ; 

(c)  procedure  in  suits  by  way  of  counter-claim,  and 

the  valuation  of  such  suits  for  the  purposes 
of  jurisdiction ; 

(d)  procedure  in  garnishee  and  charging  orders  either 

in  addition  to,  or  in  substitution  for,  the  attach¬ 
ment  and  sale  of  debts ; 

(e)  procedure  where  the  defendant  claims  to  be  enti¬ 

tled  to  contribution  or  indemnity  over  against 
any  person  whether  a  party  to  the  suit  or  not ; 

(f)  consolidation  of  suits,  appeals  and  other  proceed¬ 

ings  ;  and 

(g)  all  forms,  registers,  books,  entries  and  accounts 

which  may  be  necessary  or  desirable  for  the 
transaction  of  the  business  of  Civil  Courts. 


PAST  X. 

Miscellaneous. 

97.  (1 )  Women  who,  according  to  the  customs  and  manners 
Exem  tion  of  certain  °oun'try>  ought  not  to  be  compelled  to  ap- 
wome™  nom°£per«)na1  pear  in  public  shall  be  exempt  from  personal  ap- 
appearance.  pearance  in  Court. 

(2)  Nothing  herein  contained  shall  be  deemed  to  exempt 
such  women  from  arrest  in  execution  of  civil  process  in  any  case 
in  which  the  arrest  of  women  is  not  prohibited  by  this  Code. 


Sec.  97  i  =  S.  577  =  8.1331 
In  the  second  para  of  the  corresponding 
Seotion  of  the  old  Regulation,  the  words  “in 
any  ease  in  whioh  the  arrest  of  women  is  not 


prohibited  by  this  Code”  found  in  Snb-seo- 
tion  (2)  did  not  ooear.  These  are  taken  from 
the  British  Indian  Oode. 
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Sec.  98)  THE  CIVIL  PROCEDURE  CODE  [Part 

98.  (1)  Our  Government  may,  by  Notification  in  Our  Go- 
Exem  don  of  other  vernment  Gazette,  exempt  from  personal  appear- 
personso  10n  0  0  “  ance  in  Court  any  person  whose  rank,  in  the 
opinion  of  Our  Government,  entitles  him  to  the 
privilege  of  exemption,  and  may,  by  like  Notification,  withdraw 
such  privilege. 

(2)  The  names  and  residences  of  the  persons  so  exempted 
shall,  from  time  to  time,  be  forwarded  to  the  High  Court  by  Our 
Government  and  a  list  of  such  persons  shall  be  kept  in  such  Court, 
and  a  list  of  such  persons  as  reside  within  the  local  limits  of  the 
jurisdiction  of  each  Court  subordinate  to  the  High  Court  shall  be 
kept  in  such  subordinate  Court. 

(3)  Where  any  person  so  exempted  claims  the  privilege 
of  such  exemption,  and  it  is  consequently  necessary  to  examine 
him  by  commission,  he  shall  pay  the  costs  of  that  commission. 

■  Where  such  person  refuses  to  deposit  the  costs  of  the  commis¬ 
sion,  the  party  requiring  his  evidence  shall  deposit  such  costs.  The 
Court  may,  if  satisfied  that  the  evidence  of  the  person  is  material, 
order  the  costs  of  such  commission  to  be  paid  by  such  person  to  the 
party  concerned  and  such  order  shall  be  executable  as  a  decree. 


See.  98  [  =  S.  578  =  S.  133  ]  (2)  The  names  and  residences  of  the  per- 


party  requiring,  his  [evidence  pays  such 

eosts”.  This  was  the  wording  of  Snb-seotion  (3)  Where  any  person  so  exempted 
(3)  in  the  original  Bill.  Bat  the  Seleot  Com-  "hims  the  privilege  oi  such  exemption,  end 
mitteeomitted  the  words  italicised, -and  «d-  it  is  consequently  necessary  to  examine 
ded  to  Sub-seotion  (3)  the  new  Para  now  him  by  ooittmission,  he  Shall  pay  the  costs 
found  therein.  of 'that  commission, 'nnless  the  party  requir- 


X] 


REGULATION  VIII  OF  1100. 


[See,  ioo 

99-  The  provisions  of  Sections  47,  49  and  51  shall  apply,  so 
Arrest  other  than  in  far  as  1112,7  a!1  Persons  arrested  under  this 

execution  of  decree .  Code. 

[99-A.  Such  persons  serving  in  or  with  the  Army  of  His 
Exem  tion  from  ar-est  Majesty  the  King,  Emperor  of  India,  as  Our 
ofpSns^erXgln'or  Government  may,  from  time  to  time,  specify  by 
liSy.  HU  M&iesty’s  Notification  in  Our  Government  Gazette,  shall 
not  be  liable  to  be  arrested  for  debt  under  any 
process  issued  by,  or  by  the  authority  of,  any  of  the  Civil  Courts, 

99-B.  The  Judge  of  any  of  the  Civil  Courts  may  examine 
in  nir  into  com-  “lto  an7  complaint  made  by  any  such  person 
piainfcof7arrest°  '  mentioned  in  Section  99-A  or  by  his  superior 
officer,  of  the  arrest  of  such  person  contrary  to 
the  provisions  of  this  Code,  and  may  by  warrant  under  his  hand 
discharge  such  person. 


99-C.  The  arms,  horses,  clothes,  [equipment,  regimental  ac- 
Armseto.,o£  persons  coutrements  and  necessaries  of  any  such  person 
mentioned  'in  section  mentioned  in  Section  99-A  shall  not  be  seized  nor 
seimra.1104  lmbla  *°  shall  his  pay  or  allowances  or  any  part  thereof 
be  attached  in  satisfaction  of  any  decree  obtained 
against  him  or  any  person  whom  he  may  represent.] 


100.  (1)  No  Judge,  Magistrate  or  other  judicial  officer  shall 
Exemption  from  ar-  be  liable  to  arrest  under  civil  process  while  going 
rest  nnder  civil  ptooess.  ^o,  presiding  in,  or  returning  from,  his  Court. 


(2)  Where  any  matter  is  pending  before  a  tribunal 
having  jurisdiction  therein,  or  believing  in  good  faith  that  it  has 
such  jurisdiction,  the  parties  thereto,  their  pleaders,  and  recognized 
agents,  and  their  witnesses  acting  in  obedience  to  a  summons,  shall 
be  exempt  from  arrest  under  civil  process  other  than  process  issued 
by  such  tribunal  for  contempt  of  Court  while  going  to  or  attending 
such  tribunal  for  the  purpose  of  such  matter,  and  while  returning 
from  such  tribunal. 
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(3)  Nothing  in  Sub-section  (2)  shall  enable  a  judgment- 
debtor  to  claim  exemption  from  arrest  under  an  order  for  immediate 
execution  or  where  such  judgment-debtor  attends  to  show  cause  why 
he  should  not  be  committed  to  prison  in  execution  of  a  decree. 


under  Civil  ptooess  while  going  to,  presid¬ 
ing  in,  or  returning  irom,  Ms  Court. 

And,  except  as  provided  in  Seotions  252 
and  581,where  any  matter  is  pending  before 
a  tribunal  having  jurisdiction  therein,  or  bs- 
lieving  in  good  faith  that  it  has  such  jurls- 
diotlon,  the  parties  thereto,  their  pleaders 
and  recognised  agents,  and  their  witnesses 
aoting  in  obedience  to  a  summons,  shall  be 
exempt  from  arrest  under  Civil  prooess 

for  the  purpose  of  snob  matter,  and  while 
returning  from  such  tribunal.” 

II.  Snb-seotion  (3)  has  been  substituted 
for  the  words  “exoept  as  provided  in  See- 
'  tlons  252  and  581”  found  in  the  seoondpara 
•  of  the  old  Seotion  given  above. 

HI.  In  the  Statement  of  Objeots  and 
Seasons  for  the  1901  amending  Bill,  it  was 
observed : — “The  wording  has  been  ampll- 

the  priviege  of  the  person  attending  the 
Court,  but  rather  as  that  of  the  Court  whioh 

not  believe  his  attendance  to  be  required  or 
is  arrested  for  oontempt,  there  should  be 
no  privilege.”—  India  Gazette 

dated  21-1S-1901,  Pt.  7. 

Case  Law. 

I.  The  first  defendant  in  his  oapaoity  of 
First  Judge  Issued  a  warrant ‘for  the  arrest 
of  the  jndgment.debtor,  and  third  defend¬ 
ant  (prooess  peon)  arrested  him.  Plaintiff 
interfered,  took  the  debtor  and  led  him 
to  the  Courb  of  the  Second  Judge  and  ob¬ 
tained  therefrom  an  order  of  discharge. 
The  Judge  ordered  discharge  on  the  ground 
that  the  debtor  was  a  witness  In  a  case 
pending  before  him.  First  defendant  order¬ 
ed  proseoution  of  plaintiff  for  contempt  of 
authority,  but  the  Magistrate  acquitted  him. 


Plaintiff  sued  for  damages  for  malicious 
proseoution  against  the  First  Judge  and  his 
subordinates. 

Held.— It  is  a  well-settled  principle  of 
law  that  no  Judge  is  liable  tor  damages  for 
acts  done  by  him  within  his  jurisdiction,  al¬ 
though  he  may  have  been  actuated  by  most 
unworthy  motives  and  malice. 

As  the  arrest  was  made  under  the  orders 
of  the  first .  defendant,  the  application  for 
the  release  of  the  debtor  on  whatever 
ground  it  may  be,  must  have  been  made  to 
him.  The  Seoond  Judge  had  dearly  no 
power  to  cancel  the  orders  of  the  First 
Judge.  The  plaintiff’s  application  to  the 
Second  Judge  and  the  order  of  discharge 
made  by  the  latter  were  qutte  irregular  and 
unauthorised.—  4  T.  L.  R„  26. 


3.  The  privilege  aooorded  by  Seotion 
580,  C.  P.  0.,  extends  also  to  persons  who 
are  accnseds  in  criminal  cases.  The  word 
“tribunal”  used  in  that  Section  has  to  be 
taken  in  its  ordinary  sense,  and  there  is  no¬ 
thing  in  the  language  of  that  Section  to  de¬ 
note  that  persons  who  are  accnseds  in  cri¬ 
minal  cases  should  not  be  afforded  protec¬ 
tion  if  they  satisfy  the  conditions  laid  down, 
iu  that  Seotion. 


The  policy  of  the  Legislature  underlying 
that  Seotion  is  that  voluntary  apprearanoes 
of  parties,  their  pleaders  ana  recognised 
agents  and  witnesses  should  be  enoouraged 
as  this  would  result  in  speedy  justioe  being 


8  T.  L.  J.,  286. 


4.  The  polioy  of  the  Legislature  under, 
lying  Seotion  100,  Clause  (2)  is  that  volun¬ 
tary  appearance  of  the  parties,  their  plead¬ 
ers  and  recognised  agents  and  witnesses 


x  J  Regulation  viii  of  1100.  [  See.  ioi 

ioi.  (1)  Where  an  application  is  made  that  any  person  shall 
Procedure  where  arrested  or  that  any  property  shall  be  attached 
person  to  be  arreBted  or  under  any  provision  of  this  Code  not  relating  to 
Fs'SSside  district1301164  ex6cuti°n  of  decrees,  and  such  person  resides 
or  such  property  is  situate  outside  the  local  limits 
of  the  jurisdiction  of  the  Court  to  which  the  application  is  made,  the 
Court  may,  in  its  discretion,  issue  a  warrant  of  arrest  or  make  an 
order  of  attachment,  and  send  to  the  District  Court  within  the  local 
limits  of  whose  jurisdiction  such  person  or  property  resides  or  is 
situate  a  copy  of  the  warrant  or  order,  together  with  the  probable 
amount  of  the  costs  of  the  arrest  or  attachment. 

(2)  The  District  Court  shall,  on  receipt  of  such  copy 
and  amount,  cause  the  arrest  or  attachment  to  be  made  by  its  own 
officers,  or  by  a  Court  subordinate  to  itself,  and  shall  inform  the 
Court,  which  issued  or  made  such  warrant  or  order,  of  the  arrest  or 
attachment. 

(3)  The  Court  making  an  arrest  under  this  Section  shall 
send  the  person  arrested  to  the  Court  by  which  the  warrant  of  arrest 
was  issued,  unless  he  shows  cause  to  the  satisfaction  of  the  former 
Court  why  he  should  not  be  sent  to  the  latter  Court,  or  unless  he 
furnishes  sufficient  security  for  his  appearance  before  the  latter 
Court,  or  for  satisfying  any  decree  that  may  be  passed  against  him 
by  that  Court,  in  either  of  which  cases  the  Court  making  the  arrest 
shall  release  him. 


should  be  encouraged  as  ibis  would  result 
in  speedy  justice  being  administered  to  the 
publio. 

The  iaot  that  a  judgment-debtor  has  been 
arrested  under  one  deoree  does  not  exempt 
him  from  arrest  under  another.— 

17  t.  l.  j„  m. 

2.  The  words  “for  the  purpose  of  suoh 
matter’*  in  Seotion  580  are  very  wide  and 
inolnde  also  attendance  for  the  purpose  of 
giving  evidence. 

Though  as  a  mere  witness,  the  judgment, 
debtor  was  not  privileged,  he  was  privileged 
as  a  parly,  defendant  in  another  case,  who 
came  to  Court  for  “the  purpose  of  such  mat¬ 
ter,’’  and  under  a  bona  fide  belief  that  his 
attendance  was  required  for  that  purpose. — 

4  S.  D.,  3S6. 
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Sec.  IOI  [  =  S.  585  =  8. 13B\ 

I.  This  Section  reproduces  Section  13C 
of  the  British  Indian  Code. 

II.  Sub-sections  (3)  and  (8)  of  the  Sec¬ 
tion  are  the  same  as  the  second  and  third 
paras  of  Section  585  of  Regulation  II  of 
1065.  In  regard  to  Sub-seotlon  (1),  the 
wording  in  the  corresponding  first  para  of 
Seotion  585  is  as  follows 

•‘585.  Procedure  when  person  to  be  ar¬ 
rested  or  properly  to  be  attached  is  outside 
the  District. — ^here  any  Court  desires  that 
any  person  shall  be  arrested  or  that  any 
property  shall  be  attaohed  under  any  pro¬ 
vision  of  this  Code  not  relating  to  the  exe. 
outlon  of  decrees,  and  suoh  person  resides 
or  property  is  situate  outside  the  iooal  limits 


»-48 
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See.  102] 


102.  Where  this.  Code  requires  or  allows  anything  other  than 
Language  of  Courts,  the  recording  of  evidence  to  be  done  in  writing 
'  in  any  Court,  such  writing  may  be  in  English, 
but  if  any  party,  or  his  pleader  is  unacquainted  with  English,  a 
translation  into  the  language  of  the  Court  shall,  at  his  request,  be 
supplied  to  him,  and  the  Court  shall  make  such  order  as  it  thinks  fit 
in  respect  of  the  payment  of  the  costs  of  such  translation  other  than 
the.  costs  of  translation  of  a  judgment. 


Oath  i 
•whom  i 
stored. 


3.  In  the  case  of  any  affidavit  under  this  Code— 

affidavit  by 
be  admixri. 


(a)  any  Court  or  Magistrate,  or 
(&)  any  officer  or  other,  person  whom  the  High 
Court  may  appoint  in  this  behalf, 
may  administer  the  oath  to  the  deponent. 


of  Us  jurisdiction,  the  Court  may,  in  Its  dis¬ 
cretion,  issue  a  warrant  of  arrest  or  make 
as  order  of  attachment,  and  send  to  the 
Diacriot  Court  within  the  roral  limits  of 
vg£oge  jurisdiction  Buob  person  or  property 
resides  or  is  situate,  a  oopy  of  the  warrant 
or  order,  together  with  the  probable 
amount  of  the  oosts  of  the  arrast  or  attach- 


A  Court  before  which  a  suit  is  filed  has 
power  to  order  attachment  before  judg¬ 
ment,  of  property  situate  within  the  juris¬ 
diction  of  another  Court, 

Per  the  Chief  Justice.— In  such  a  ease  the 
procedure  to  be  adopted  should  be  that  laid 
down  in  Seotion  58S,  0,  P.  C. 

Even  if  no  express  power  is  given  under 
the  Code,  Courts  have  inherent  jurisdiction 
to  pass  all  necessary  orders  to  see  that  their 
degrees  do  not  become  inlruotnoas  ulti¬ 
mately.—  24  T.  L.R.,  191, 


Code,  exoept  that  the  words  at  the.  end- 
“  other  than  the  ooBts  of  translation  of  a 
judgment'?— do  not  ooour  in  that  Gode. 
These  vjords  vgere  not  in  the  original  Bill,, 
but  were  added  by  the  Selgot  Committee. 

II.  Sootions  fids  and  544  of  BegnlatUui. 
II  of .1(366  were  as  fqllow 

“543,  Language  of  judgment-The  judg¬ 
ment  shaU  be  written  by  the  Judge  in  his 
own  hand  in  the  language  of  the  Court  or 
in  English : 

Provided  that  the  judgments  of  the  High 
Court  and  the  Distrfot  Courts  need  not  ne¬ 
cessarily  be  in  the  handwriting  of  the 
Judges," 

“544.  Translation  of  judgment.— .When 
the  language  in  whioh  the  judgment  is  writ¬ 
ten  is  English,  the  judgment  shall,  if  any 
party  so  require,  be  translated  Into  Malaya- 
lam,  and  the  translation,  after  It  has  been 
ascertained  to  be  oorreot,  shall  be  signed 


Seo,  102  [  =  Seos.  648  &  544  =  S.  137  (3)) 
L  This  Section  reprodnoes  Suh-secUon 
(3).of  Section  W  of  the  British  Indian 


X]  ReOTHAWOK  vni  OF  UOO.  [Sec.  105 

104.  (1)  In  any  cause  of  salvage,  towage  or  collision,  the 
causes  of  ^our^  whether  it  be  exercising  its  original  or  its 

salvage, ^ etc. m  °anb6s°  appellate  jurisdiction,  may,  if  it  thinks  fit,  and 
shall,  upon  request  of  either  party  to  such  cause, 
summon  to  its  assistance,  in  such  manner  as  it  may  direct  or  as  may 
be  prescribed,  two  competent  assessors ;  and  such  assessors  shall  at¬ 
tend  and  assist  accordingly. 

(2)  Every  such  assessor  shall  receive  such  fees  for  his 
attendance,  to  be  paid  by  such  of  the  parties  as  the  Court  may  direct 
or  as  may  be  prescribed. 

105.  The  procedure  provided  in  this  Code  in  regard  to  suits 

shall  be  followed,  as  far  as  it  can  be  made  appli- 
ceeaing8Uaoeoa6  rr°’  cable,  in  all  proceedings  in  any  Court  of  civil 
jurisdiction. 


Sec.  105  [  =  S.  5S4  =  S.  MI] 


Sec.  103  [  = 


=  S.  139] 


See.  105 1 


the  civil  Procedure  Code 


was  dismissed  lor  default  of  judgment 
creditor's  appearance,  and  a  seoond  appli 
oation  was  opposed  on  the  ground  that,  s 
In  the  previous  application,  the  burden  c 
proof  to  rebut  the  objection  was  oast  on  th 
applicant,  its  rejeotion,  even  though  on  th 
ground  of  default,  must  be  taken  to  be  ego' 
i  a  finding  that  the  objection  wa 


valid : 

.  3eld.— As  the  onus  probandi  did  not  en 

the  objectors  did  not  adduoe  evidence  i 
support  of  their  allegation,  the  rejeotion  c 
the  first  application  cannot  be  taken  othei 
wise  than  as  a  dismissal  on  the  ground  c 


The  rejection,  fc 


applioa 


r  execution  of  a  deoree  does  not,  by 
force  of  Section  584,  debar  subsequent  ap¬ 
plications.  That  Section  does  not  extend  to 
miscellaneous  proceedings  all  the  provisions 
relating  to  suits,  but  only  such  as  oan  be 
safely  applied  to  them;  and  the  law  express¬ 
ly  recognizes  repeated  applications  for  exe- 

2.  Section  584  (Paragraph  1),  C.  P.  C., 
should  not  be  so  construed  as  to  make  the 
procedure  laid  down  in  Chapter  VII,  Sec- 
tions'9Q  to  104  [=Order  XX]  of  the  Code  al¬ 
ways  applicable  to  all  execution  proceed¬ 
ings.  It.  is  a  well-established  praotioe  that 
when  an  application  for  the  execution  of  a 
decree  is  dismissed  for  default  it  is 
open  to  the  deoree-holder  to  make  another 
application  for  the  same  purpose  even 
without  following  the  procedure  laid  down 
in  Section  98  f  =  Or.  IX,  r.  9],  This  one 
oiroumstanoe  is  sufficient  to  plaoe  one  'on 
one’s  guard  against  accepting  the  proposi¬ 
tion  tha^the  effect  of  Section  584  is  that, 
the  provisions  in  Chapter  VII  ehould  be’ 


.  Section 


a  Court  to  apply  th0  ptooeamsWa 

and  Id]  for  tho  partition  of  tao^He’ pr J 
party,  when  the  oxeenbion  Court  is  moved 
to  execute  a  decree  for  partition. 

(It  was  contended  that  the  decree  paeud 
in  the  suit  was  only  a  preliminary  decree 
ascertaining  the  several  parties  interested 
in  the  schedule  properties  and  their  septal 
rights  therein,  and  that  the  order  made  in 
the  execution  Court  was  the  final  decree 
for  the  partition  of  the  properties,  asdtiut 
for  the  purpose  of  passing  this  final  decree, 
the  Court  was  competent  to  follow  the  pro- 
oedure  prescribed  in  Seotion  881,  It  would 
be  straining  to  some  extent  the  language  oi 
the  deoree  to  say  that  it  was  merely  a  pre¬ 
liminary  deoree  ascertaining  the  rights  of 
the  parties.  It  direots  the  properties  to  be 
divided  into  equal  shares  and  allows  the  re¬ 
covery  of  one-half  of  the  properties  by  the 
plaintiS.  Such  decrees  have  been  treated 
as  final  deorees  and  proceedings  taken  there¬ 
on  for  ascertainment  of  the  actual  shares  by 
metes  and  hounds,  as  proceedings  in  execu¬ 
tion,  by  the  praotioe  of  the  High  Oonrt, 
How  far  this  Buie  of  praotioe  is  correct,  it 
Is  not  neoeasary  to  examine  for  the  purpose 
of  the  case.  In  the  oase,  the  deoree  was 

treated  as  a  final  dooree] _ 

15  T,  L.J.,fiI8. 


Or.  IX,—  19T.L 


Or.  XX,  r.  4.-28  T. 


„  XXXVII,  r.  2.- 
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106.  All  orders  and  notices  served  on  or  given  to  any  person 
orders  and  notices  to  utKlar  the  provisions  of  this  Code  shall  be  in 
be  in  writing!  Writing. 


107.  Postage,  where  chargeable  on  a  notice,  summons  or 
letter  issued  under  this  Code  and  forwarded  by 
osage'  post,  and  the  fee  for  registering  the  same,  shall 

be  paid  within  a  time  to  be  fixed  before  the  communication  is  made. 


108.  (1)  Where  and  in  so  far  as  a  decree  is  varied  or  re- 
lioation  for  resti  versa^>  of  first  instance  shall,  on  the 

tatiooh°a  °u  0t  rea application  of  any  party  entitled  to  any  benefit 
by  way  of  restitution  or  otherwise,  cause  such 
restitution  to  be  made  as  will,  so  far  as  may  be,  place  the  parties  in 
the  position  which  they  would  have  occupied  but  for  such  decree  or 
such  part  thereof  as  has  been  varied  or  reversed;  and,  for  this  pur¬ 
pose,  the  Court  may  make  any  orders,  including  orders  for  the  refund 
of  costs  and  the  payment  of  interest,  damages,  compensation  and 
mesne  profits,  which  are  properly  consequential  on  such  variation 
or  reversal. 


(2)  No  suit  'shall  be  instituted  for  the  purpose  of 
obtaining  any  restitution  or  other  relief  which  could  be  obtained  by 
application  under  Sub-section  (1). 


See.  106  [  =  S.  88  =  S.  ZM] 

I.  This  Section  reproduces  Section  142 
of  the  British  Indian  Code. 

IL  Section  86  of  Regulation  If  of  1065 

served  on  any  person  shall  be  in  writing, 
and  shall  be  served  in  the  manner  herein- 

See  Order  XL VI,  Rule  2. 


Sec.  107  £  =  S.  89  =  S.  U3  ] 

I,  In  the  British  Indian  Gods,  power  is 
given  to  the  Loual  Government  to  remit 
suoh  postage  or  fee  or  both,  and  also  to 
prescribe  a  soale  of  Oonrt  fee  to  be  levied 
In  lien  thereof. 


II,  The  old  Section  has  at  the  end  the 
wording— “  before  -the  eommunioation  is 


Seo.  108  [  =  S.  552  =  S.  Ui  ] 

I.  The  corresponding  Section  in  Regula¬ 
tion  H  of  1065  was  as  follows  :  - 
“552.  Xhxmtionof  decrees  of  Appellate 
Court,— W hen  a  party  entitled  to  any  be- 
nefit  (by  way  of  restitution  or  otherwise) 
under  a  deoree  passed  in  an  appeal  under 
this  Chapter  desires  to  obtain  exeoution  of 
the  same,  he  shaU  apply  to  the  Oonrt  whloh 
passed  the  deoree  sgainst  whioh  the  appeal 
wae  preferred  ;  and  suoh  Oonrt  shall  pro¬ 
ceed  to:exeonte  the  deoree  passed  In  appeal, 
according  to  the  Roles  hereinbefore  pre¬ 
scribed  lor  the  exeoution  of  deor^g  in 
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II.  The  new  Seotion  is  the  flame  as  Sec¬ 
tion  JLM  of  the  British  Indian  Oode.  In  in¬ 
corporating  that  Section,  the  Notes  on 
Glauses  said 

“  This  is .  praotioally  new.  The  existing 

to  the  proposed  Section  is  Section  552.  It 
assumes  that  there  is  jurisdiction;  to  oanse 
restitution.  The  proposed  seotion  makes  it 
quite  explicit.” 

HI.  The  Indian  Special  Goinmlttee  ob¬ 
served  in  regard  to  Seotion  1U  The 
terms  of  Seotion  583  of  the  Code  do  not  jus- 
tify  the  practice  founded  on  it,  and  the  Com- 
mittee  have  therefore  recast  the  Seotion  so 
as  to  bring  it  into  closer  oonforinity  with 
that  practice.” 

IV.  “There  is  a  good  deal  of  differences 
in  the  wording  of  the  Seotion  from  that  of 
Seotion  552  in  the  Code  of  1065,  which  cir¬ 
cumstance  would  require  the  provisions  of 
the  present  Code  in  this  behalf  to  be  held  to 
be  more  comprehensive  than  those  of  the 
Old  Code.  In  the  Brst  place,  the  present 
Seotion  has  been  relegated  to  Part  X  under 
the  miscellaneous  provisions  in  the  new 
Code,  while  under  the  old  Code,  Seotion  552 
found  a  place  in  the  Chapter  relating  to  ap¬ 
peals  from  original  deorees.  Further,  in 
the  present  Seotion,  the  Clause  “under  a 
deoree  passed  in  appeal  ”  oocnrring  in  Seo¬ 
tion  552  has  been  deleted,  and  the  expres¬ 
sion  “where  and  in  so  far  as  the  deoree  is 
varied  or  reversed”  has  beeh  inserted  in¬ 
stead.  The  absence  of  any  referenoe  to  the 
class  of  Courts  whioh  make  the  variation 
or  reversal,  dealt  with  under  the  Seotion, 
would  Clearly  indicate' that  the  provision  is 
intended  to  be  applioable  irrespective  of  its 
:  being  a  superior  Court  or  the  same  Court 
itself,  in  the  Course  of  a  proceeding  by  way 
of  review  or  restoration  on  setting  aside  a 
dScree  passed  e*  purfe.  The  effeot  of  the 
expression  “  Court  of  first  instanoe  ”  occur¬ 
ring  in  the  Section  oannot  militate  against 
the  above  View.  It  has  to  be  notioei  in  this 
oonneotion  that  "the  mode  of  olaiming  resti¬ 
tution  by  means  ^an  application  in  Cxeon- 

\ 


tion  provided  for  in  the  old  Code  has  not 
been  adopted  in  the  new  Oode.  As  snob 
necessity  was  felt  to  prescribe  the  Court 
which  has  to  be  resorted  to  for  enforcing 
the  right  to  restitution  and  with  a  view  to 
make  it  comprehensive,  and  applioable  to 
oases  of  variation  or  reversal  by  the  first 
Court  itself,  or  in  appeal,  the  Legislature 
laid  down  that  the  Courts  of  first  instance 
should  be  the  CSnrts  where  suoh  applies- 
tions  have  to  be  made.” — 


V.  It  will  be  seen  from  a  comparison  of 
Seotion  103  with  Section  552  of  the  old  Code 
that  some  ohange  of  wording  has  been  made. 
Bat  this  ohange  appears  rather  to  be  in. 
tended  to  give  effeot  to  the  decisions  pre¬ 
viously  passed  on  the  subjoot.  The  only 
substantial  o badge  in  the  law  is  the  express 
direction  in  Clause  (2)  of  Section  108  that 
no  snit  shall  be  instituted  for  the  pnrpose'Oi 
obtaining  any  restitution  or  other  relief 
whieh  eonld  be  obtained  by  application 
under  the  Seotion.—  18  T.  L,  J,  86$, 

©Use  LAW. 

I ,  The  power  given  to  Comte  under  Seo. 
tion  552,  0.  P.  C.,  to  restore  to  Bnooessfnl 
appellants  what  had  bean  taken  from  them 
under  the  deoree  appealed  against,  extends 
to  miBoellaneons  eases  Also.  Though  the 
provisions  of  Seotion  552  are  not  re-enaot- 
ed  in  Seotion  559  [=Or.  XLII,  r.  2],  the 
power  of  restitution  in  misoellaneons  eases 
is  inherent  in  evory  Court  against  whose 
order  an  appeal  ie  provided  by  law. 

Every  subordinate  Court  whose  order  is 
oanoeUed  by  the  order  of  the  Appellate 
Court,  is  bound  to  give  effeot  to  that  appel. 
late  order,  whatever  Its  own  view  of  the 
oase  may  be.—  10  T,  L.  R.  App.,  1. 

profits  due  between  the  date  of  delivery  of 
property  under  a  revised  deoree  and  the 
date  of  its  re-delivery  under  the  High 
Oourt  decree  reversing  the  original  deoree, 
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Meld.—  (1)  Where  restitution  is  -made  un¬ 
der  a  reversed  decree  under  Section  552,  C. 
P.  0.,  reimbursement  of  mesne  profits  ap¬ 
propriated  under  the  reversed  decree  might 

(2)  In  a  case  like  this,  although  the  pro¬ 
per  procedure  is  to  apply  to  the  execution 
Court  under  Section  2S8  [new  Section  40], 
that  objection  is  not  fatal  to  the  present 
suit  as  the  institution  fee  paid  for  it  is  more 
than  the  fee  for  an  application  under  Seo- 
tion  238.—  16  T.  L.  R.,  41, 

Pol.— 17  T,  I|.  B„  82. 

2  S.  D.,  150. 

9  T.  L.  J.,  19. 

3.  The  first  plaintiff,  the  Karanavan,  and 
2nd  plaintiff  his  Seshakaran  sued  to  set 
aside  an  agreement  executed  by  the  1st 
plaintiff  in  favour  of  the  defendant  and  for 
delivery  of  the  properties  in  the  hands  of 
the  defendants  under  the  agreement,  to  the 
2nd  plaintiff.  The  District  Munsiff  decreed 
for  2nd  plaintiff,  and,  during  the  pendency 
of  the  appeal  by  the  defendant,  the  2nd 
plaintiff  recovered  the  property  in  execu¬ 
tion.  The  Appellate  Court  modified  the 
Munsiff's  decree  by  allowing  1st  plaintiff  re¬ 
covery  of  the  property.  The  defendant 
thereupon  applied  for  re-delivery  of  pro¬ 
perties  from  the  2nd  plaintiff  under  Seotion 
552  O.P.C. 

Held.— Seotion  552  C.  P.  C.  is  a  special 
provision  for  a  party  entitled  to  any  benefit 
(by  way  of  restitution  or  otherwise)  under  a 
decree  passed  in  appeal.  It  cannot  help  any 
party  who  is  not  entitled  to  any  benefit  un¬ 
der  the  appellate  decree  so  as  to  olaim  re¬ 
stitution. —  1  S.O.,  194. 

Ref.— 48  T.  L.  B.,  472 

(=17  T.  L.  J.,  758). 

4.  When  a  deoree  has  been  reversed  or 
superseded,  the  remedy  may  be  sought  by  a 
new  soit  for  restitution  as  well  as  by  sum- 

It  is  difficult  to  see  how  an  application 
lor  restitution  is  one  for  execution  of  the 


decree.  The  granting  of  restitution  is  not 
discretionary;  and  the  principle  upon  which 
the  doctrine  rests  is  that,  on  reversal  or  su¬ 
persession  of  the  decree,  the  law  raises  an 
obligation  on  the  party  who  received  the 

restitution  to  the  other  party  for  what  he 
had  lost.  The  principle  applies  with  equal 
force  whether  restitution  has  or  has  not 
been  directed  in  the  varying  or  reversing 
deoree;  and  the  Court  has  an  inherent 
right  to  order  restitution  of  what  has  been 
improperly  taken  under  a  wrong  order  of 
the  Court.  An  application  for  restitution 
not  in,  or  as  part  of,  execution  proceedings 
ought  to  suffice ;  and  that  is  the  provision 
now  in  British  India;  but  that,  lathe  absence 
of  a  statutory  prohibition,  will  not  render  a 
salt  for  restitution  incompetent. 

Where  a  suit  is  brought,  when  an  appli¬ 
cation  under  Seotion  233  [new  Seotion  40]  C. 
P.  G.,  should  have  been  presented,  the  de¬ 
fect  may  be  cured  by  treating  the  plaint  as 
an  application  under  that  Section. — 

9  T.  L.  J.,  19. 

Bef.— 35  T.  L.  E.,  m 

(=9T.  L.  J,,  430). 

33  T.  L.  B.,  274 
(*12  T.  L.J.,  29G). 

14  T.  L.  J.,  352. 

18  T.  L,  J.,  855. 

[See  Sub-section  (2)  of  this  Section.] 

5.  Where,  in  execution  of  a  decree 
against  the  appellant  who  was  jointly  and 
severally  liable  with  others,  the  appellant 
deposited  the  deoree  amount  in  Court  and 
objected  by  a  petition  to  the  payment  of  the 
deposit  to  the  decree-holders  or,  in  the  al¬ 
ternative,  for  a  refund  to  him  of  the  same 
on  the  allegation  that  the  deoree,  before 
execution  was  sought  against  him,  had  been 
satisfied  oat  of  Court  by  the  other  judgment- 
debtors  and  that  the  deoree-holders  without 
certifying  satisfaction  of  the  deoree  under 
Section  255,  C.P.O.,  [  =  Or.  XXI,  r.  3] 
fraudulently  sought  and  obtained  execution 
against  him ;  but  the  alleged  satisfaction 
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6.  Where  an  decree  Is  set  aside 

and  the  suit  restored  to  file,  the  defendant 
is  entitled  to  claim  restitution  tmder  Section 

Restitution  in  the  Section  denotes  the 
restoration  to  a  party  of  what  he  had  lost 
under  a  decree  passed  against  him,  which 
has  been  varied  or  reversed  on  a  later 
date.  The  Seotion  is  not  confined  to  oases 
where  restitution  is  alaimed  on  the  varia- 

Court.  Provided  the  deoree  is  varied  or 
reversed,  the  Seotion  applies,  however  the 
variation  or  reversal  has  been  efiected. 

The  order  of  variation  or  reversal  con¬ 
templated  in  the  Seotion  need  not  expressly 
direct  the  restitution  to  entitle  the  party  to 

is  nnneoessary,  as  it  is  obligatory  on  the 
party  reoelving  a  benefit  under  a  deoree, 
whioh  has  been  reversed  or  varied,  to  make 
restitution  to  the  party  who  has  lost  there¬ 
by.  This  principle  will  apply  whether  re¬ 
stitution  has  been  expressly  directed  or  not. 
Article  118  of  the  Civil  Court’s  Guide  can¬ 
not  be  interpreted  as  making  snoh  a  dir  ac¬ 
tion  imperative  in  such  cases.— 

43  T.  L  R.,  m 
(=17T.  L.J.,  755). 

7.  One  L.  executed  a  hypothecation  in 
favour  of  plaintiff  of  the  crops,  &o.,  of  his 

vanoed.  By  a  subsequent  document  L. 
mortgaged  the  same  estate  to  seouce  the 
repayment  of  another  amount  to  be  ad¬ 
vanced  by  the  plaintiff.  In  this  seoond  do¬ 
cument  the  mortgagor  agreed  to  execute  a 
further  mortgage  in  favour  of  the  plaintiff 

first  deoument.  L.  having  died  without 
carrying  out  this  agreement  plaintiff  brought 
a  suit  against  the  executors  of  X>.,  defend¬ 
ants  1  and  2,  and  a  decree  ex  parte  was  pas¬ 
sed  on  28-6-1097.  On  9-11-1097,  the  plain¬ 
tiff  applied  for  execution  of  a  mortgage 
deed.  Notice  was  issued  to  defendants  to 
appear  on  5-1-1098.  The  defendants  not 
appearing,  the  Court  on  8-1-1098,  passed  an 
order  fixing  the  amount  of  consideration  to 


be  entered  in  the  deed.  The  deed  of  mort¬ 
gage  was  executed  by  the  Court  on  12-1- 
1098.  Thereafter,  the  plaintiffs  exeroised 
their  right  of  foreclosure  and  declared  that 
they  had  taken  possession  of  the  estate  “in 
their  own  right.” 

On  the  application  of  the  second  defend¬ 
ant,  the  .  orders  of  5-1-1093  and  8-1-1093 
were  set  aside,  and  the  second  defendant 
was  allowed  to  pub  in  his  objections  to  the 
plaintiff's  petition  of  9*11-1097.  Then  the 
question  arose  whether  the  plaintiff  was 
bound  to  restore  the  possession  whioh  he 
had  obtained  as  a  result  of  exeroising  his 
rights  of  foreclosure  under  the  deed  of 
mortgage  executed  by  the  Oourt  on  12-1- 
1098  ana  whether  Seotion  108  applied  to 

Held,—  Seotion  108  applied  to  such  a  case 
and  the  plaintiff  was  bound  to  restore  such 

It  is  true  that  the  suit  was  not  for  posses¬ 
sion  but  to  enforce  the  execution  of  the 
mortgage.  As  a  result  of  the  orders  of  the 
lower  Court,  which  were  Bet  aside,  it  was 
directed  that  a  mortgage  document  for  a 
specific  amount  would  he  executed  by  the 
Court.  Suoh  a  document  was  then  execu¬ 
ted,  and  the  plaintiff  relying  on  that  docu¬ 
ment  purported  to  foreclose  the  mortgage 
and  take  possession  in  his  own  right.  All 
these  aots  flow  naturally  from  the  two 
orders  above-mentioned,  and  oould  not  have 
taken  place  but  for  them.  As  the  parties 
are  entitled  to  be  plaoed  in  the  position 
whioh  they  would  have  oooupied  but  ior  the 
orders  of  5-1-1098  and  8-1-1098,  restitution 
must  be  ordered  of  any  possession  obtained 
by  a  natural  consequence  of  those  orders, 
Henoe  the  lower  Oourt  must  declare  can¬ 
celled  the  possession  “  in  his  own  right  ” 
obtained  by  the  plaintiff  under  the  order  of 
the  lower  Oourt. 

It  is  the  duty  of  the  Oourt  under  Section 
108  to  place  the  parties  in  the  position 
whioh  they  would  have  oooupied  bat  for 
such  deoree  or  each  part  thereof  m  has  bean 
varied  or  reversed, 
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109.  Where  any  person  has  become  liable  as  surety— 

Enforcement  of  Ha* 
biliby  of  surety, 

(а)  for  the  performance  of  any  decree  or  any  part 

thereof,  or 

(б)  for  the  restitution  of  any  property  taken  in  exe¬ 

cution  of  a  decree,  or 

(c)  for  the  payment  of  any  money,  or  for  the  fulfil- 
ment  of  any  condition  imposed  on  any  person, 
under  an  order  of  the  Court  in  any  suit  or  in 
any  proceeding  consequent  thereon, 
the  decree  or  order  may  be  executed  against  him,  to  the  extent 
to  -which  he  has  rendered  himself  personally  liable,  in  tbe  manner 
herein  provided  for  the  execution  of  decrees,  and  such  person  shall, 
for  the  purposes  of  appeal,  be  deemed  a  party  within  the  meaning 
of  Section  40: 

Provided  that  such  notice  as  the  Court  in  each  case  thinks 
sufficient  has  been  given  to  the  surety. 

Or.  -XXI,  r.  96- 

3  S.  D.,30. 


Sec.  109  [  =  S.  249  =  S.  146} 

1.  I.  SeoMon  249  of  Regulation  Ilof  1065 
was  as  follows 

“249.  Decree  against  swsty.-Whe n- 
ever  a  person  has,  before  or  alter  the  pass* 
ing  of  a  deoree  in  an  original  suit  or  in  an 
appeal,  beoome  liable  as  surety  for  the  per¬ 
formance  of  the  same  or  of  any  part  there- 
of,  the  deoree  may  be  executed  against  him 
to  the  extent  to  whioh  he  has  rendered 
himself  liable,  in  the  same  manner  as  a  de¬ 
oree  may  be  executed  against  a  defendant : 

Provided  that  such  notice  in  writing  as 
the  Oonrt  in  eaoh  case  thinks  sufficient  has 
been  given  to  the  surety.” 

2.  The  Indien  Code  of  18S2,  Section  259, 
did  not  oontainthe  words  ’’or  after"  before 
the  words  “the  passing  of  a  deoree”  nor  the 
words  “or  in  an  appeal”  after  the  words 
“original  Buit."  The  addition  of  there 
words  were  thus  explained  :-“Tfcere  h 


The  duty  or  jurisdiction  does  not  thereby 
arise  under  the  said  Seotion.  It  is  inherent 
in  the  general  jurisdiction  of  the  Court 
rightly  and  fairly  according  bo  the  circum¬ 
stances  towards  all  parties  involved. 

Where  the  person  entitled  to  restitution 
is  in  possession  either  actually  or  through  a 
servant  or  agent,  he  can  be  given  restitution 
of  possession  where  such  possession  has  pas¬ 

sed  as  a  consequence  of  the  deoree.  Where, 
however,  the  decree-holder  would  have  been 
entitled  to  exclude  the  appellant  from  pos- 

slon  independently  of  the  appellant,  no  ques¬ 

tion  of  re-delivery  of  possession  can  arise. 
Just  as  a  suit  for  restitution  can  be  treat- 

ly  an  application  under  Seotion  108  oan  be 

oonvertea  into  a  regular  suit  after  levying 

the  neoesBary  Court  fees,** 

18  T»  L.  J.,  855 . 

8.  See  also - 

Sec.  2  (2).— 38  T/L.  R-,  274 

(=12T'L.J.,#96), 
„  75. —  14  T.  L.  J.,  362 . 
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no.  Save  as  otherwise  provided  by  this  Code  or  by  any  law 
Proceedings  by  or  ^or  t^10  t^tne  being  in  force,  where  any  prooeed- 
ngainst  representatives. .  ing  may  be  taken  or  application  made  by  or 
against  any  person,  then  the  proceeding  may  be 
taken  or  the  application  may  be  made  by  or  against  any  person 
claiming  under  him. 

in.  In  all  suits  to  which  any  person  under  disability  is  a 
consent  or  agreement  party,  any  consent  or  agreement,  as  to  any  pro- 
by  persons  under  aisabi-  ceeding  shall,  if  given  or  made  with  the  express 
h6y'  leave  of  the  Court  by  the  next  friend  or  guar¬ 

dian  for  the  suit,  have  the  same  force  and  effect  as  if  such  person, 
were  under  no  disability  and  had  given  such  consent  or  made  such 
agreement. 


forexeoutionof  the  bond,  The  appeal  was 


Thj3  Civil  Procedure  Code 


[Pari 

xi2.  Where  any  period  is  fixed  or  granted  by  the  Court  for. 
Enlargement  of  time  tlle  doing  of  any  act  prescribed  or  allowed  by 
this  Code,  the  Court  may,  in  its  discretion,  from 
time  to  time,  enlarge  such  period,  even  though  the  period  originally 
fixed  or  granted  may  have  expired. 

1 13-  Where  the  whole  or  any  part  of  any  fee  prescribed  for 
power  to  make  u  ae  any  document  by  the  law  for  the  time  being  in 
ficienoy  of  oonrt-feeS.  '  force  relating  to  court-fees  has  not  been  paid, 
the  Court  may,  in  its  discretion,  at  any  stage, 
allow  the  person,  by  whom  such  fee  is  payable,  to  pay  the  whole  or 
part,  as  the  case  may  be,  of  such  court-fee ;  and  upon  such  payment 
the  document,  in  respect  of  which  such  fee  is  payable,  shall  have 
the  same  force  and  effect  as  if  such  fee  had  been  paid  in  the  first 
instance. 


I,  “This  Section  is  only  expressly  on-  directions  or  by  any  order  of  the  Court  or  a 
acting  what  the  Oourts  have  adopted  as  a  judge  the  costs  of  any  application  to  extend 
rule  of  praotioe.”—  Notes  on  Glauses.  BOch  time  and  of  any  order  made  thereon 
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I  See.  ns 


114.  Save  as  otherwise  provided,  where  the  business  of  any 

Court  is  transferred  to  any  other  Court,  the  Court 
Transfer  of  , finest.  vvhich  the  business  is  so  transferred  shall  have 

the  same  powers  and  shall  perform  the  same  duties  as  those  respec¬ 
tively  conferred  and  imposed  by  or  under  this  Code  upon  the  Court 
from  which  the  business  was  so  transferred. 

115.  Nothing  in  this  Code  shall  be  deemed  to  limit  or  other- 
i  of  inherent  "w^se  a®00*  inherent  power  of  the  Court  to 

powersof  c°nrt.D  eren  make  such  orders  as  may  be  necessary  for  the 


ends  of  justice 

of  the  Court. 


II.  “  Criminal  Oonrts  no  lass  than  Civil 


does  not  lay  down  any  now  prinoiple  ;  it 
merely  embodies  a  legislative  recognition  of 
the  Inherent  power  of  the  Court  to  mate 

of  justice.  This  inherent  power  is  in  no 
sense  restrioted  In  application  to  oivil  oases; 
16  is  equally  applicable  to  criminal  matters. 


or  to  prevent  abuse  of  the  process 


of  reoord  possesses  inherent  power  to  paoish 
summarily  for  contempt  of  Court  and  suoh 
power  is  essential  to  the  due  administration 
of  justice, 


See.  115]  THE  CIVIL  PROCEDURE  CODE  [Part 


The  provisions  of  the  Code  of  Oriminial  pellate  Court  reversed  the  deoree  and  re- 


The  jurisdiction  of  the  High  Court  to 
punish  for  contempt  of  Courts  may  be  exer¬ 
cised  by  that  Court  to  protect  inferior 


The  reason  of  the  rule  is  that  the  High 
Court  oxeroises  a  vigilant  watch  over  the 
proceedings  of  the  inferior  Courts  and  suc¬ 
cessfully  prevents  them  from  nsnrping 
powers  or  otherwise  acting  contrary  to  law, 
so  that  it  should  possess  correlative  powers 
of  guarding  them  against  unlawful  attacks 
and  interferences  with  their  independenoe 
on  the  part  of  others  (F,  B.).— 


no  appeal  lay  against  Che  order  of  remand. 
The  remand,  it  was  contended,  oould  not 
be  treated  as  one  falling  under  Order  XL, 
Rule  22,  as  that  Rule  referred  only  to  a 
case  where  the  original  Court  had  disposed 
of  the  suit  upon  a  preliminary  point  and  the 
deoree  was  reversed  in  appeal.  Bub  the 
original  Court  did  not  dispose  of  the  case 
on  a  preliminary  point.  But  apart  from 
that  Rule,  the  Court  oould,  in  the  exercise 
Of  its  inherent  power  under  Seotion  lie 
remand  a  case  for  retrial.— 18  T.  L.  J.,  965, 

3.  There  is  no  reason  why,  under  Sec- 


Oourt  has  inherent  jurisdiction  to  stay  exe¬ 
cution  of  the  deoree  and  that  jurisdiction 
is  nob  ousted  by  the  provisions  in  the  Code 

3,  The  revision  petition  was  by  a  wit- 

punotion  of  the  remarks  made  against  him 
by  the  Sessions  Judge  in  bis  judgment. 

Reid,— The  High  Oourt  has  inherent 
powers  in  orlminal  oases  to  make  any  order 
that  is  neoessary  to  seouce  the  ends  of 

the  Courts  below  are  not  before  it  either  on 
appeal  or  in  revision.  It  follows  that  the 
High  Oourt  has  power  to  entertain  the  ap¬ 
plication  and  to  order  the  expunction  of  the 
remarks  made  by  the  Sessions  Judge.— 

(=  16  T.  L.  J.,  684). 

4.  Ho  provision  is  made  in  the  Oodeof 
Civil  Procedure  for  appeals  against  orders 
passod  in  the  exeroise  of  the  inherent  powers 
of  the  Oourt.  No  appeal  lies  against  such 


be  frequently  called  for,  owing  to  conten¬ 
tions  not  provided  lor  by  Order  XL,  Role 
22,  such  as  where  the  defendants’  i evidence 
has  been  entirely  shut  out  owing  to  a  mis¬ 
taken  refusal  by  the  lower  Court  to  give  an 
opportunity  for  adducing  it. 

Where  the  order  of  remand  is  not  passed 
under  Order  XL,  Rule  22,  but  under  Soo- 
tion  115,  no  appeal  lies  ;  but  the  High  Court 
will  interfere  in  cases  where  Injury  has  . 
been  oaused  whioh  oannot  be  compensated 
for  by  the  ultimate  suooess. 

The  practice  of  the  High  Court  in  the 
matter  of  revision  has  been  more  liberal 
than  in  British  India.  The  rule  that  the 
High  Court  will  not  interfere  in  revision 
when  an  adequate  remedy  exists  otherwise 

rule  of  practice  by  whioh  the  High  Court 
limits  interference  to  those  oases  where  it  is 
absolutely  neoessary. 

An  Appellate  Court  which  remands  a  suit 

point  out  how  they  are  defective  or  errone¬ 
ous  and  speoify  the  issues  which  are  deem¬ 
ed  neoessary.  A  general  observation  that 
the  issues  are  defective  is  no  proper  reason 
for  remand  nor  is  it  helpful  to  the  trial 
Court.  Where  an  order  appears  on  the  faoe  ■ 
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Sec.  116  ]  The  Civil  Frooedure  Code  [  part 

n6.  Clerical  or  arithmetical  mistakes  in  judgments,  decrees 
Amendment  of  jndg.  or  orders,  or  errors  arising  therein  from  any 
menks,  decrees  or  accidental  slip  or  omission  may  at  any  time  be 
oraers-  corrected  by  the  Court  either  of  its  own  motion 

or  on  the  application  of  any  of  the  parties. 


3.  The  final  deoree  in  a  case  being  tint 
of  the  Appellate  Court,  the  only  Court 
which  has  jurisdiction  to  amend  that  deoree 


Sec.  116  [  Of.  S.  201,  last  Paca  =  S.  162  = 
En.  Or.  28,  r.ll] 

1.  t.  The  last  para  of  Section  201  of  the 
oia  Begulation  was  as  follows 

“Power  fo  amend  decree.— If  the  decree  is 
found  to  be  at  variance  with  the  judgment, 
or  if  any  olerioal  or  arithmetical  error  be 
found  in  the  decree,  the  Court  shall,  of  its 
own  motion  or  on  that  of  any  of  the  parties, 
amend  the  decree  bo  as  to  bring  it  into  con- 
formity  with  the  judgment  or  to  correct 
such  error  :  Provided  that  reasonable  notice 
has  been  given  to  the  parties  or  their  plea¬ 
ders  of  the  proposed  amendment. 

2.  For  the  first  two  Paragraphs  of  Sec¬ 
tion  201,  see  under  Or.  XX,  r.  6. 

II.  Buie  11  of  Order  XXVIII  of  the  Buies 
of  the  Supreme  Court,  1S83,  is  as  follows:— 

“11.  Slip  BuK— Clerical  mistakes  in 
jndgments  or  orders,  or  errors  arising  there¬ 
in  from  any  accidental  slip  or  omission, 
may  at  any  time  be  corrected  by  the  Court 
or  a  Judge  on  motion  or  summons  without 

1 .  The  omission  by  oversight  to  enter  the 

defendant’s  Vakil’B  iees  should  be  correct¬ 
ed.—  24  T.  L.  R..  228. 

2.  The  appeal  by  the  first  defendant  in 
the  case  was  necessitated  by  a  clerioal  error 
in  the  decretal  portion  of  the  lower  appal, 
late  Court’s  judgment. 

Held— The  appeal  was  allowed.  As  the 
appeal  might  have  been  avoided  by  the  first 
defendant  moving  the  District  Court  to  cor¬ 
rect  the  olerioal  mistake,  instead  of  going 
to  the  High  iSpnrt  to  have  it  done,  no  order 
was  made  as  td^ooBts  in  the  High  Court.— 

4S.D-M. 


is  the  Appellate  Court. 

It  is  the  duty  of  the  Court  to  amend  its 
own  deoree  under  Section  201,  whenever  it 
is  found  to  be  not  in  conformity  with  the 
judgment. 

A  Court  can  amend  its  decree  at  any  time 
either  upon  or  without  any  application  of 
any  party  to  the  deoree  and  irrespective  of 
the  faot  that  the  application  for  amendment 
made  by  the  party  is  out  of  time. 

No  appeal  lies  against  an  order  under 
Section  201,  C.  P.  C.  An  order  under  See- 
tion  201  is  not  a  deoree,  nor  is  it  made  ap. 
psalable  under  Section  657,  C.  P.  C.  [Section 
S3  and  Order  XLII,  r.  1].—  1  T.  L.  J.,  SO, 
Appl— 28  T.  lj.  B.,  108. 

4.  In  a  redemption  suit,  the  High  Court 
gave  a  deoree  for  plaintiff.  The  decretal 
portion  of  the  judgment  ran  as  follows:- 
“Plaintiff  may  reoover  the  plaint  properties 
on  payment  to  the  first  defendant  of  the 
mortgage  amount  mentioned  in  Exhibit 
HI.”  The  mortgage  amount  whioh  the 
plaintiff  was  directed  to  pay  was  admittedly 
Panama  2,000;  but  it  was  erroneously  stated 

in  Exhibit  III”,  whioh  was  only  Panama 
165.  The  petitioner  (mortgagee-defendant! 
moved  the  Court  for  correcting  the  mistake, 
and  it  was  oontended  on  behalf  of  the  conn- 
ter-petitioner,  plaintiff,  that  the  Court  had 

Mali.— The  Court  had  the  power  to  cor- 
reot  the  mistake. 

Section  201,  O.  P.  C.,  read  with  Sections 
551  and  556  [new  Seotions  85  (2)  and  86j 
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had  no  application;  foe  there  was  no  vari¬ 
ance  between  the  decree  and  the  judgment. 
Sor  had  Section  5G3  [new  Section  S3  any 
application,  because  this  was  not  a  petition 
for  review.  But  apart  from  the  provisions 
contained  in  these  Sections,  the  Court  has 
inherent  power  to  make  such  orders  as  may 
be  necessary  for  the  ends  of  justice. 

Where  the  Legislature  has  provided  no 
procedure  to  be  followed  In  cases  which 
must  and  do  arise,  an  inherent  power  exists 
in  Courts  for  doing  what  is  necessary  (15 
All.,  95).  The  Court  has  inherent  jurisdic¬ 
tion  to  amend  the  plaint  and  decree  {16 
Mad,  4*27) .  “There  is  no  such  magic  in 
passing  and  entering  an  order  as  to  deprive 
the  Court  of  jurisdiction  to  make  its  own 
records  true  and  if  an  order  as  passed  and 
entered  does  not  express  the  real  order  of 
the  Court,  it  would  be  shocking  to  say  that 

have^th/record  set  right.  It  appears  to 

that  the  order  whether  passed  and  entered 
or  not,  does  not  express  the  order  actually 
made,  the  Court  has  ample  jurisdiction  to 
set  that  right  whether  it  arises  from  a  cle¬ 
rical  slip  or  not  ”  (L.  R.  30  Ch.  D.,  239), 
“  Every  Court  has  inherent  power  over  its 
own  records  so  long  as  those  records  are 
within  its  own  power,  and  It  oan  set  right 
any  mistake  in  them.”  Where  no  specific 
law  exists  in  any  particular  case,  Courts 
shall  act  according  to  justioe,  equity  and 
good  oonsoienoe.  In  the  absence  of  a  statu* 
tory  provision,  the  same  rule  applies  to 
adjective  law  also. 

This  order  based  upon  the  inherent  power 
of  the  Court  is  not  inconsistent  with  the  or¬ 
der  rejeobing  as  time-barred  a  review  peti¬ 
tion  put  in  by  the  petitioner  for  a  review 
of  the  judgment.—  27  T.  L.  R.,  <?I 

(  ~  a  T.  L.  J.,  270). 

Ref. — 38  T.  L.R.,  17 

(=12  T.Ii.  278). 


5.  Where  there  has  been  an  appeal 
against  the  decree  of  the  District  Munsii't 
and  a  decree  ha- been  passed  thereon,  the 
District  Munsii:  has  no  longer  any  power  to 
amend  his  decree  and  the  only  Coast  that 
has  jurisdiction  in  the  matter  is  the  Appel¬ 
late  Court.  The  fac;  that  only  a  portion  of 
the  decree  passed  by  the  llnusifE  was  ap¬ 
pealed  against  to  the  District  Court  and  the 
amendment  of  the  decree  sought  for  related 
only  to  the  unappealed  portion,  does  not 
affeot  the  rule  of  law  above  laid  down. 

The  point  involved  was  one  of  jurisdic¬ 
tion  and  if  the  Munsii:  had  in  passing  the 

rlsdiction  not  vested  in  him,  such  order 
could  not  be  allowed  to  stand,  though  the 

the  order—  3  28  T,  L.  163, 

(=4  221). 

6.  In  0.  S.  21  of  1073,  plaintiff  obtained 
a  decree  for  money  against  defendant,  and 
proceeded  to  execute  it.  Meantime,  in  O.  S. 
10G  of  1076  a  suit  for  settlement  of  partner¬ 
ship  accounts,  wherein  plaintiff  and  defend¬ 
ant  were  co-defendants,  the  decree  of  the 
District  Gourt  directed  plaintiil  to  pay  a 
certain  amount  to  defendant  in  settlement 
of  mutual  claims.  Against  this  decree,  two 
appeals  were  preferred  to  the  High  Court, 
one  by  the  plaintiff  in  the  latter  case  (A.  S. 
319),  and  the  other  by  the  defendants  in 
that  oase  (including  the  present  plaintiil) 
(A.  S,  375),  and  the  High  Court,  by  Us  pre¬ 
liminary  judgment,  changed  the  respective 
shares  of  the  partners  in  the  business.  Pend¬ 
ing  the  final  deoree  fixing  the  exact  amounts 
due  from  each  to  the  other,  appellant  In 
A.  3.319,  who  was  also  a  respondent  in 
A.  S.  375,  died,  and  his  heirs  were  not  im¬ 
pleaded  in  time,  and  therefore  the  appeals 
abated  and  were  dismissed*  The  defendant, 
judgment-debtor  in  O.  S.  21  of  1078,  claim¬ 
ed  to  set  off  against  the  debt  due  by  him  the 
amount  declared  by  tho  decree  of  the  Dis¬ 
trict  Court  in  0.  S.  106  of  1076  to  be  due  to 
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EM.— The  Court  below  was  tight  in 
holding  that  it  had  no  jurisdiction  to  cor- 
reot  the  deoree,  as  the  final  decree  in  the 
oase  was  that  of  the  High  Court  and  the 
High  Court  alone  had  the  power  to  oorrect 

When  the  appeals  were  entertained  in 
the  High  Court  against  the  original  decree, 
the  High  Court  became  seized  of  the  whole 
oase  and  it  is  the  order  or  decree  of  the 
Appellate  Court  finally  disposing  of  the  ap¬ 
peals  that  has  to  be  treated  as  the  decree  in 
the  case.  “When  an  appeal  is  preferred 
from  a  decree  of  a  Court  of  first  instance 
the  suit  is  continued  in  ohe  Court  of  appeal 

whole  suit  is  litigated  again  in  the  Court  of 
appeal  or  only  a  part  of  it.  The  final  de¬ 
cree  in  the  appeal  will  thus  be  the  final  de¬ 
cree  in  the  suit  whether  that  be  one  oon- 

the  Court  of  first  instance.  The  mere  fact 
that  a  matter  is  litigated  both  in  the  Coart 
of  first  instance  and  again  though  only  in 
part  In  the  Court  of  appeal  oannot  convert 
or  split  the  suit  Into  two,  and  there  can  be 
only  one  final  deoree  in  that  suit,  namely, 
the  decree  of  the  Court  of  appeal.  If  the 
appeal  is  against  a  portion  of  the  deoree 
only  and  the  appeal  is  dismissed,  *  the  de- 

deoree  appealed  against,  and  the  ootffirm- 
ationis  not  limited  to  the  portion  appealed 
against.  If  suoh  appeal  be  allowed  the  de¬ 
cree  appealed  against  will  not  be  reversed 
by  the  appellate  deoree,  but  only  varied  or 
modified,  and  confirmed  as  to  the  rest,  that 
is,  the  portion  not  appealed  against.”  The 
oiroumstanoe  that  the  final  disposal  of  the 
appeal  by  the  Appellate  Court  did  not  re¬ 
sult  in  a  decree  on  the  merits  does  nob  af- 
feofc  the  principle  disoussed.  In  oases  where 
appeals  preferred  against  original  decrees 


have  been  dismissed  for  default,  it  is  the 
Appellate  Court,  and  not  the  original  Conn, 
that  has  the  power  to  amend  the  decreo  in 
the  case. 

“An  appeal  need  not  necessarily  end  in  a 

disposed  of  by  orders,  and  these  orders  are 
not  the  less  final  than  decrees  amply  be¬ 
cause  they  are  liable  to  be  set  aside  by 
subsequent  proceedings.  Until  so  set  aside 
they  are  like  decrees,  which  are  also  equally 

subsequent  proceedings,  final.”  (P.  B.).— 
30  T.  L.  R.(  239 

(—  4  T.  L.  J.,  221), 

8.  Section  201  of  the  Civil  Procedure 
Code  provides  for  rectification  of  decree  on 
th8  ground  of  accidental  error  :  and  though 
perhaps,  from  the  language  of  the  Section, 
it  may  be  contended  that,  to  bring  a  oase 

shed,  that  errors  arising  in  decrees  or  orders 
from  any  accidental  slip  or  omission  may 
also  be  sought  to  be  corrected  by  a  similar 
process.  Indeed,  the  Courts  have  hold  that, 

the  administration  of  justioe,  rectify  its 
decrees  and  orders,  not  only  when  they  are 
vitiated  by  any  accidental  slip  or  omission, 
but  even  when  they  do  not  represent  what 
the  Court  really  intended  to  pronounce.— 
10  T.  L.  J„  172. 

Ref. — 1UT.L.  R.,  GrJl. 

9.  An  application  for  correcting  the 
decree  so  as  to  bring  it  into  conformity  with 
the  judgment  is  not  subject  to  any  rule  of 
limitation.  Section  116  has  only  givon 
statutory  recognition  bo  this  principle  by 
expressly  declaring  that  the  amendment 
could  be  made  at  any  time.— 

17  T.  L..  J,,  679. 

10.  See  also— 

Seo,  115. — 19  T.  L.  J .,691. 
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117.  The  Court  may,  at  any  time,  and  on  such  terms  as  to 
General  ower  to  c0s^s  or  ^herwise  as  ^  may  think  fit,  amend 

amend.  any  defect  or  error  in  any  proceeding  in  a  suit; 

and  all  necessary  amendments  shall  be  made  for 
the  purpose  of  determining  the  real  question  or  issue  raised  by  or 
depending  on  such  proceeding. 

118.  Nothing  in  this  Code  shall  affect  any  present  right  of 
Saving  of  present  right  aPPea^  which,  shall  have  accrued  to  any  party  at 

ot  appeal.  p  1  its  commencement. 

119.  The  enactments  mentioned  in  the  Second  Schedule  are 

hereby  repealed  to  the  extent  specified  in  the 
ep“*  *'  fourth  column  thereof. 

120.  Notifications  published,  declarations  and  rules  made, 
Continuanoe  of  or-  places  appointed,  agreements  filed,  scales  prescrib- 

dars  under  replied  en-  ed,  forms  framed,  appointments  madeand powers 
actments.  conferred  under  the  Code  of  Civil  Procedure  or 

any  Regulation  amending  the  same  or  under  any  other  enactment 
hereby  repealed  shall,  so  far  as  they  are  consistent  with  this  Code, 
have  the  same  force  and  effect  as  if  they  had  been  respectively 
published,  made,  appointed,  filed,  prescribed,  framed  and  conferred 
under  this  Code  and  by  the  authority  empowered  thereby  in  such 
behalf. 
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121.  In  every  enactment  or  notification  passed  or  issued 
Reference  to  Code  of  '^ore  *h0  commencement  of  this  Code  in  which 

cwi  procedure  and  reference  is  made  to  or  to  any  Chapter  or  Section 
meats. rBEieale  enMt"  of  the  Code  of  Civil  Procedure  or  any  Regulation 
amending  the  same  or  any  other  enactment 
hereby  repealed,  such  reference  shall,  so  far  as  may  be  practicable, 
be  taken  to  be  made  to  this  Code  or  to  its  corresponding  Part,  Order, 
Section  or  rule. 

122.  In  all  suits  and  appeals  to  which  the  Edappally  Chief  is 
Proccdnre  in  suits  a  party.  he  shall  be  exempt  from  personal  ap- 

a  a!  sppie:l1  ebici  w?ic  a  PearaTlce  hi  Court,  and  shall  be  •  competent  to 
Edappaiiy  ici  is  a  a  general  power-of-attorney ;  and  any 

person  holding  such  power  and  declared  as  such 
by  Notification  in  Our  Government  Gazette  shall  be  deemed  a  re¬ 
cognized  agent  under  this  Code  and  shall  have  the  power  to  verify 
plaints  and  written  statements  on  behalf  of  the  said  Chief  according 
to  the  provisions  contained  in  this  Code. 
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123.  Officers  and  servants  attached  to  Our  Palace  or  to  the 
Ansst  of  Palaoe  Pagoda  of  Sri  Padmanabhaswami  at  Trivandrum 

officers  ana  servants.  (whether  they  be  on  duty  or  on  leave)  shall  not, 
•without  Our  previous  sanction,  be  arrested  in  exe¬ 
cution  of  any  civil  process  issued  either  before  or  after  the  decree  or 
in  any  proceeding  under  this  Code.  Such  sanction  shall  be  obtained 
through  the  Sarvadhikariakar  of  Our  Palace. 

Our  Sarvadhikariakar  shall  from  time  to  time  furnish  the 
High  Court  with  a  list  of  the  names  of  the  officers  and  servants  at¬ 
tached  to  Our  Palace  and  to  the  Pagoda  of  Sri  Padmanabhaswami 
at  Trivandrum. 


THE  FIRST  SCHEDULE. 


Rules. 

1. 

2. 

3. 

4. 

5. 

e. 

7. 

8. 
9- 


11. 

12. 

13. 


2. 

a. 


6. 

6. 

7. 


ORDER  1 
Parties  to  Suits. 

Who  may  be  joined  as  plaintiffs. 

Power  of  Court  to  order  separate  trials. 

Who  may  be  joined  as  defendants. 

Court  may  give  judgment  for  or  against  one  or  more  of  joint 

Defendant  need  not  be  interested  iu  all  the  relief  claimed. 
Joinder  of  parties  liable  on  same  contract. 

When  plaintiff  in  doubt  from  whom  redress  is  to  be  sought. 

One  person  may  sue  or  defend  on  behalf  of  all  in  same  interest. 
Mis-joinder  and  non-joinder. 

Suit  in  name  of  wrong  plaintiff. 

Court  may  strike  out  or  add  parties. 

Where  defendant  added,  plaint  to  be  amended. 

Conduct  of  suit. 

Appearance  of  one  of  several  plaintiffs  or  defendants  for  others. 
Objections  as  to  non-joinder  or  mis-joinder. 


ORDER  H. 

Frame  of  Suit. 

Frame  of  suit. 

Suit  to  include  the  whole  claim. 

Relinquishment  of  part  of  claim. 

Omission  to  sue  for  one  of  several  reliefs. 

Joinder  of  causes  of  action. 

Only  certain  claims  to  be  joined  for  recpypry  of  immovable 
property. 

Claims  by  or  against  executor,  administrator  or  heir. 

Power  of  Court  to  order  separate  trials. 

Objections  as  to  mis-joinder. 
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Recognised  Agents  and  Pleaders. 


[  F  irst 


1.  App  Balances,  etc.,  may  be  in  person,  by  recognized  agent  or  by 

pleader. 

2.  Recognized  agents. 

3.  Service  of  process  on  recognized  agent. 

4.  Appointment  of  pleader. 

5.  Service  of  process  on  pleader. 

6.  Agent  to  accept  service. 

Appointment  to  be  in  writing  and  to  be  filed  in  Court; 

ORDER  IV. 

Institution  of  Suits. 

1.  Suit  to  be  commenced  by  plaint. 

2.  Register  of  suits. 


Issue  and  Service  of  Summons. 

Issue  of  Summons. 

1.  Summons. 

2.  Copy  or  statement  annexed  to  summons. 

3.  Court  may  order  defendant  or  plaintiff  to  appear  in  person. 

4.  No  party  to  be  ordered  to  appear  in  person  unless  resident  within 

certain  limits. 

5.  Summons  to  be  either  to  settle  issues  or  for  final  disposal. 

6.  Eixing  day  for  appearance  of  defendant. 

7.  Summons  to  order  defendant  to  produce  documents  relied  on 

by  him. 

8.  On  issue  of  summons  for  final  disposal,  defendant  to  be  directed  to 

produce  his  witnesses. 

Service  of  Summons. 

Delivery  or  transmission  of  summons  for  service. 

I.  Mode  of  servioe. 

J..  Service  on  several  defendants. 
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Rules. 

Service  of  Summons.  —(Conoid.) 

1?..  Service  to  be  on  defendant  in  person  when  practicable,  or  on 
his  agent. 

13.  Service  on  agent  by  whom  defendant  carries  on  business. 

14.  Service  on  agent  in  charge  in  suits  for  immovable  property. 

15.  Where  service  may  be  on  male  member  of  defendant’s  family. 

16.  Person  served  to  sign  acknowledgment. 

17.  Procedure  when  defendant  refuses  to  accept  service,  or  cannot 

be  found. 

18.  Endorsement  of  time  and  manner  of  service 

19.  Examination  of  serving  officer. 

20.  Substituted  service. 

Effect  of  substituted  service. 

Where  service  substituted,  time  for  appearance  to  bo  fixed. 

21.  Service  of  summons  where  defendant  resides  within  jurisdiction  of 

another  Court. 

22.  Duty  of  Court  to  which  summons  is  sent. 

23.  Service  on  defendant  in  prison 

24.  Service  where  defendant  resides  out  of  Travancore  and  has  no 

26.  Service  on  civil  public  officer  or  on  servant  of  local  authority. 

26.  Service  on  soldiers . 

27.  Duty  of  person  to  whom  summons  is  delivered  or  sent  for  service. 

28.  Substitution  of  letter  for  summons. 

ORDER  VI. 

Pleadings  generally. 

1.  Pleading. 

2.  Pleading  to  state  material  facts  and  not  evidence. 

3.  Forms  of  Pleading. 

4.  Particulars  to  be  given  where  necessary. 

6.  Further  and  better  statement,  or  particulars. 

6.  Condition  precedent. 

7.  Departure. 

8.  Denial  of  contract. 

9.  Effect  of  document  to  be  stated. 

10.  Malioe,  knowledge,  etc. 

11.  Notioe. 
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I  First 

Rules. 

PUadiii^s  gener'Mlj/:-±-(G6n<Adi.) 

12.  Implied  contract,  or  relation. 

18-  Presumptions  of  law. 

14.  Pleading  to  be  signed. 

15.  Verification  of  pleadings, 
ifc.  Striking  out  pieadings. 

17.  Amendment  of  pleadings. 

18.  Failure  to  amend  after  order. 

ORDER  VII. 

Plaint. 

1.  Particulars  to  be  contained  in  plaint. 

2.  In  money  suits. 

8.  Where  the  subject-matter  of  the  suit  is  immovafcle  property, 

4.  When  plaintiff  sues  as  representative. 

5.  Defendant’s  interest  and  liability  to  be  shown. 

6. -  Grounds  of  exemption  from  limitation  law. 

7.  Relief  to  be  specifically  stated. 

8.  Belief  founded  on  separate  grounds. 

9.  Procedure  on  admitting  plaint. 

Concise  statements. 

10.  Return  of  plaint. 

Procedure  on  returning  plaint. 

11.  Rejection  of  plaint. 

12.  Procedure  on  rejecting  plaint. 

13.  Where  rejection  of  plaint  doe's  iiot  preclude  presentation  of  fresh 

plaint. 


Documents  relied  on  in  pi 


14.  Production  of  doCuihaat  6h  -Which  plaintiff  sues. 

\  List  of  otHdr  dbhriiheiifh. 
l^Statement  in  case  of  documents  not  ill  his'jidsffe'iiiitifl  bi 

16.  vuits  on  lost  negotiable  instruments. 


17.  Production  of  shop-book. 

Original  entry  to  be  matted  arid  fdturiiedl 

18.  Inadmissibility  of  document  not  prbdflfeSd  vfhgh  plaifit  filed. 
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oedee  VIII. 

Written  Statement  and  Set-off. 

Boles. 

1.  Written  statement. 

2.  New  facts  must  be  specifically  pleaded. 

3.  Denial  to  be  specific. 

4.  Evasive  denial. 

5.  Specific  denial. 

6.  Particulars  of  set-ofi  to  be  given  in  written  statement. 

Effect  of  set-off. 

7.  Defence  or  set-off  founded  on  separate  grounds. 

8.  New  ground  of  defence. 

9.  Subsequent  pleadings. 

10.  Procedure  when  party  fails  to  present  written  statement  called 
for  by  Court. 

OEDEE  IS. 

Appearance  of  Parties  and  Consequence  of 
Non-appearance. 

1.  Parties  to  appear  on  day  fi$ed  in  summons  for  defendant  to  appear 

2.  Dismissal  of  suit  where  summons  not  served  in  consequence  of 

plaintiff’s  failure  to  pay  costs. 

3.  Where  neither  party  appears,  suit  to  be  dismissed. 

4.  Plaintiff  may  bring  fresh  suit  or  Court  may  restore  suit  to  file. 

6.  Dismissal  of  suit  where  plaintiff,  after  summons  returned  unserved, 
fails  for  a  year  to  apply  for  fresh  summons. 

6.  Procedure  when  only  plaintiff  appears. 

When  summons  duly  served. 

When  summons  not  duly  served. 

When  summons  served,  but  not  in  due  time. 

7.  Procedure  where  defendant  appears  on  day  of  adjourned  hearing 

and  assigns  good  cause  for  previous  non-appearance. 

8.  Procedure  where  defendant  only  Appears. 

9.  Decree  against  plaintiff  by  default  Bars  fresh  Sait. 

10.  Procedure  in  cahe  Of  noti-atteadance  of  one  or  ihorfe  of  Several 

plaintiffs. 
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Rules. 

Appearance  of  Parties  and  Consequence  of  Non-appearance-— (Conoid.) 
11.  Procedure  in  case  of  non-attendance  of  one  or  more  of  several 
defendants. 

12  Consequence  of  non-attendance,  without  sufficient  cause  shown,  of 
party  ordered  to  appear  in  person. 

Setting  aside  Decrees  ex  parte. 

13.  Setting  aside  decree  ex  parte  against  defendant. 

14.  No  decree  to  be  set  aside  without  notice  to  opposite  party. 


ORDER  X. 

Examination  of  Parties  by  the  Court. 

1.  Ascertainment  whether  allegations  in  pleadings  are  admitted  or 

denied. 

2.  Oral  examination  of  party,  or  companion  of  party. 

3.  Substance  of  examination  to  be  written. 

4.  Consequence  of  refusal  or  inability  of  pleader  to  answ  er. 

ORDER  XI. 

Discovery  and’  Inspection. 

1.  Discovery  by  interrogatories. 

2.  Particularjinterrogatories  to  be. submitted. 

3.  Costs  of  interrogatories. 

4.  Form  of  interrogatories. 

5.  Corporations. 

6.  Objections  to  interrogatories  by  answer. 

7.  Setting  aside  and  striking  out  interrogatories. 

8.  Affidavit  in  answer,  filing. 

9.  Norm  of  affidavit  in  answer. 

10.  No  exception  to  be  taken. 

11.  Order  to  answer  or  answer  further. 

12.  Application  for  discovery  of  documents . 

18.  Affidavit  of  documents. 

14  Production  of  documents. 

15.  Inspection  of  documents  referred  to  in  pleading  or  affidavits. 

16.  Notioe  to  produce. 
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Discovery  and  Inspection _ (Conoid.) 

17.  Time  ior  inspection  -when  notioe  given 

18.  Order  for  inspection. 

19-  Verified  copies. 

80.  Prematura  discovery. 

21.  Non-compliance  with  order  for  discovery. 

22.  Using  answers  to  interrogatories  at  trial. 

23.  Order  to  apply  to  minors. 

ORDER  XII. 
Admissions. 

1.  Notice  of  admission  of  case. 

2  Notice  to  admit  documents. 

3.  Form  of  notice. 

4.  Notice  to  admit  facts. 

5.  Form  Of  admissions. 

6.  Judgment  on  admissions. 

7.  Affidavit  of  signature. 

8.  Notice  to  produae  documents. 

9.  Costs 


OBDEB  XIII. 

Production,  Impounding  and  Return  of  Documents. 

1.  Documentary  evidence  to  be  produced  at  first  hearing. 

2.  Effect  of  non-production  of  documents. 

3.  Rejection  of  irrelevant  or  inadmissible  documents. 

4.  Endorsements  on  documents  admitted  in  evidence. 

5.  Endorsements  on  copies  of  admitted  entries  in  books,  accounts 

and  records. 

6.  Endorsements  on  documents  rejected  as  inadmissible  in  evidence. 

7.  Recording  of  admitted  and  return  of  rejected  documents. 

8.  Court  may  order  any  document  to  be  impounded. 

9.  Return  of  admitted  documents. 

10.  Court  may  send  for  papers  from  its  own  records  or  from  other 

11.  Provisions  as  to  documents  applied  to  material  objects. 


The  CrviL  Procedure  Code  [  Pint 

ORDER  XIV. 

Settlement  of  Issues  and  Determination  of  Suit  on  Issues 
of  Law  or  on  Issues  agreed  upon. 

Rums. 

1.  Framing  of  issues. 

2.  Issues  of  law  and  of  fact. 

3.  Materials  from  which  issues  may  he  framed. 

4.  Court  may  examine  witnesses  or  documents  before  framing  issues, 

5.  Power  to  amend,  and  strike  out,  issues. 

6.  Questions  of  fact  or  law  may  by  agreement  be  stated  in  form  of 

7.  Court,  if  satisfied  that  agreement  was  executed  in  good  faith,  may 


Disposal  of  the  Suit  at  the  first  hearing. 

1.  Parties  not  at  issue. 

2.  One  of  several  defendantsjrot  at  iEfSue. 

3.  Parties  at  issue. 

4.  Failure  to  produce  evidence. 

ORDER  XVI. 

Summoning  and  Attendance  of  Witnesses. 

1.  Summons  to  attend  to  give  evidence  or  produce  documents. 

2.  Expenses  of  witness  to  be  paid  into  Court  on  applying  for  Sum- 

Experts. 

Scale  of  expenses. 

3.  Tender  of  expenses  to  witness. 

4.  Procedure  where  insufficient  sum  paid  in, 

Expenses  of  witnesses  datained  more  than  one  day. 

5.  Time,  place  and  purpose  of  attendance  to  be  specified  in  summon!. 

6.  Summons  to  produce  document. 

7.  Power  to  require  persons  present  in  Court  to  give  evidence  or 

produce  document. 

8.  Summons  how  served. 
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Rules. 

Summoning  ancl  Attendance  of  Witnesses.— (Conoid.) 

9.  Time  for  serving  summons, 

10.  Procedure  where  witness  fails  to  comply  -with  summons. 

11.  If  witness  appears,  attachment  may  be  withdrawn. 

12.  Procedure  if  witness  fails  to  appear. 

13.  Mode  of  attachment. 

14.  Court  may  of  its  own  accord  summon  as  witnesses  strangers  to 

15.  Duty  of  persons  summoned  to  give  evidence  or  produce  document. 

16.  When  they  may  depart. 

17.  Application  of  Rules  10  to  13. 

18.  Procedure  where  witness  apprehended  cannot  give  evidence  or 

produce  document. 

19.  No  witness  to  be  ordered  to  attend  in  person  unless  resident 

within  certain  limits. 

20.  Consequence  of  refusal  of  party  to  give  evidence  when  called  on 

by  Court. 

2 1.  Rules  as  to  witnesses  to  apply  to  parties  summoned. 


ORDER  XVII. 

Adjournments. 

1.  Court  may  grant  time  and  adjourn  hearing. 

Costs  of  adjournment 

2.  Procedure  if  parties  fail  to  appear  on  day  fixed. 

3.  Court  may  proceed  notwithstanding  either  party  fails  to  produce 

evidence,  etc. 


ORDER  XVIII. 

Hearing  of  the  Suit  and  Examination  of  Witnesses. 

1.  Right  to  begin.  ^ 

2.  Statement  and  production  of  evidenoe.  °<  > 

3.  Evidence  where  several  issues.  :J' ' 

4.  Witnesses  to  be  examined  in  open  Court. 

5.  How  evidence  shall  be  taken  in  appealable  cases. 

6.  When  deposition  to  be  interpreted. 

7.  Memorandum  when  evidence  not  taken  down  by  Judge. 
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Bulbs. 

Hearing  of  the  Suit  and  Examination  of  Witnesses. — (Conoid,] 

8.  When  evidence  may  he  taken  in  English. 

9,  Any  particular  question  and.  answer  may  be  taken  down. 

10.  Questions  objected  to  and  allowed  by  Court. 

11.  Bemarks  on  demeanour  of  witnesses. 

12.  Memorandum  of  evidence  in  unappealable  oases. 

13*  Judge’ unable  to  make  such  memorandum  to  record  reasons  of  his 
inability. 

14.  Bower  to  deal  with  evidence  taken  before  another  Judge; 

IB.  Bower  to  examine  witness  immediately. 

16.  Court  may  recall  and  examine  witness. 

.  17.  Bower  of  Court  to  inspect. 

ORDEB  SIS. 

Affidavits. 

1.  Bower  to  order  any  point  to  be  proved  by  affidavit. 

2.  Bower  to  order  attendance  of  deponent  for  cross-examination. 

3.  Matters  to  which  affidavits  shall  be  confined. 

OBDEE  SS. 

Judgment  and  Decree. 

1.  Judgment  when  pronounced  and  power  to  pronounce  judgment 
written  by  Judge’s  predecessor. 

2.  Language  of  judgment. 

3<  Judgment  to  be  signed. 

4.  Judgments  in  non-appealable  cases. 

Judginmts  in  other  cases. 

8.  Court  j'^tate  its  decision  on  each  issue. 

6.  Conte)’  of0f  decree. 

7.  DaCSedurtecree.  , 

8.  pA’ee  ton  where  Judge  has  vacated  office  before  signing  decree 
8.  Dac'<\e  forrfx-icovery  of  immovable  property. 

10.  Decic-.  r.1  delivery  of  movable  property. 

11.  Decree  may  direct  payment  by  instalments. 

Order  after  decree  for  payment  by  instalments. 

12.  Decree  for  possession  and  mesne  profits, 

13.  Decree  in  administration  suits. 
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Bulbs. 

Judgment  anil  Decree. — (Conoid.) 

14.  Decree  in  pre-emption  suit. 

15.  Decree  in  suit  for  dissolution  of  partnership. 

10.  Decree  in  suit  for  account  between  principal  and  agent. 

17.  Special  directions  as  to  accounts. 

18.  Decree  in  suit  for  partition  of  property  or  separate  possession  of 

a  share  therein. 

19.  Decree  when  set-off  is  allowed. 

Appeal  from  decree  relating  to  set-off. 

20.  Certified  copies  of  judgment  and  decree  to  be  furnished, 

OBDEB  XXI. 

Execution  of  Decrees  and  Orders. 

Payment  wider  Decree. 

1.  Modes  of  paying  money  under  decree. 

2.  Payment  out  of  Court  to  decree-holder. 

Courts  executing  Decree. 

3.  Lands  situate  in  more  than  one  jurisdiction. 

4.  Mode  of  transfer. 

5.  Procedure  where  Court  desires  that  its  own  decree  shall  be  exe¬ 

cuted  by  another  Court. 

6.  Court  receiving  copies  of  decree,  etc.,  to  file  same  without  proof. 

7.  Execution  of  decree  or  order  by  Court  to  which  it  is  sent.. 

Application  for  Execution. 

8.  Application  for  execution. 

9.  Oral  application. 

Written  application. 

10.  Application  for  attachment  of  movable  property  not  in  judgment- 
debtor’s  possession. 

U.  Application  for  attachment  of  immovable  property  to  contain 
certain  particulars, 

12.  Power  to  require  certified  extract  from  register  of  revenue  ac¬ 
counts. 
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Bulks.  * 

Application  for  Execution.— (Oonold.) 

13.  Application  for  execution  by  joint  doer  co-holder. 

14.  Application  for  execution  by  transferee  of  deoree. 

15.  Procedure  on  receiving  application  for  execution  of  decree, 

16.  Execution  in  case  of  cross-decrees. 

17.  Execution  in  case  of  cross-claims  under  same  decree. 

18.  Cross-decrees  and  cross-claims  in  mortgage-suits . 

19.  Simultaneous  execution. 

20.  Notice  to  show  cause  against  execution  in  certain  cases. 

21.  Procedure  after  issue  of  notice. 

Process  for  execution. 

23.  Process  for  execution. 

23.  Endorsement  on  process. 

Stay  of  execution. 

24.  When  Court  may  stay  execution. 

Power  to  require  security  from,  or  impose  conditions  upon,  judg¬ 
ment-debtor. 

25.  Liability  of  judgment-debtor  discharged. 

26-  Order  of  Court  which  passed  decree  or  of  Appellate  Court  to  bo 
binding  upon  Court  applied  to. 

27.  Stay  of  execution  pending  suit  between  decree-holder  and  judg¬ 
ment-debtor. 

Mode  of  execution. 

Decree  for  payment  of  money,- 
Decree  for  specilio  movable  property. 

Decree  for  specific  performance  for  restitution  of  conjugal  righto 
or  for  an  injunction. 

31.  .  Discretion  of  Court  in  executing  decrees  for  restitution  of  conjugal 

rights. 

32.  Decree  for  execution  of  document,  or  endorsement  of  negotiable 

instrument. 

33.  Decree  for  immovable  property. 

84.  Decree  for  delivery  of  immovable  property  when.in.oocupanoy  of 

tenant. 
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Btjles. 

Arrest  and  detention  in  the  civil  prison. 

35-  Discretionary  power  to  permit  judgment-debtor  to  show  cause 
against  detention  in  prison. 

36.  Warrant  for  arrest  to  direct  judgment-debtor  to  be  brought  up. 

37.  Subsistence-allowance. 

38.  Proceedings  on  appearance  of  judgment-debtor  in  obedience  to 

notice  or  after  arrest. 

Attachment  of  property. 

39.  Examination  of  judgment-debtor  as  to  his  property. 

40-  Attachment  in  case  of  decree  for  rent  or  mesne  profits  or  other 
matter,  amount  of  which  to  be  subsequently  determined. 

41.  Attachment  of  movable  property,  other  than  agricultural  produce, 

in  possession  of  judgment-debtor. 

42.  Attachment  of  agricultural  produce. 

43.  Provisions  as  to  agricultural  produce  under  attachment. 

44.  Attachment  of  debt,  share  and  other  property  not  in  possession  of 

judgment-debtor. 

45.  Attachment  of  share  in  movables. 

46.  Attachment  of  salary  or  allowances  of  public  officer  or  servant  of 

local  authority. 

47.  Attachment  of  partnership  property. 

48.  Execution  of  decree  against  a  firm. 

49.  Attachment  of  negotiable  instruments. 

80-  Attachment  of  property  in  custody  of  Court  or  public  officer. 

51.  Attachment  of  deorees. 

82.  Attachment  of  immovable  property. 

53.  Bemoval  of  attachment  after  satisfaction  of  decree. 

54.  Order  for  payment  of  coin  or  ourrenoy  notes  to  party  entitled  un¬ 

der  decree. 

85.  Determination  of  attachment. 

Investigation  of  claims  and  objections. 

Investigation  of  claims  to,  and  objections  to  attachment  of,  attach¬ 
ed  property. 

Postponement  of  sale. 

Evidence  to  be  adduced  by  claimant. 
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Rules. 

Investigation  of  claims  and  objections. — (Concld.) 

68;  Release  o£  property  from  attachment. 

69.  Disallowance  of  claim  to  property  attached 

60.  Continuance  of  attachment  subject  to  claim  of  incumbrancer. 

61.  Saying  of  suits  to  establish  right  to  attached  property. 

Sale  generally. 

62.  Power  to  order  property  attached  to  be  sold  and  proceeds  to  be 

paid  to  person  entitled. 

63.  Sales  by  whom,  conducted  and  how  made. 

64.  Proclamation  of  sales  by  public  auction. 

65.  Mode  of  making  proclamation. 

66.  Time  of  sale. 

67.  Adjournment  or  stoppage  of  sale. 

68.  Defaulting  purchaser  answerable  for  loss  on  re-sale. 

69.  Decree-holder  not  to  bid  for  or  bay  property  without  permission. 
Whore  decree-holder  purchases,  amount  of  decree  may  be  taken 

as  payment. 

70.  Restriction  on  bidding  or  purchase  by  Officers. 

Sale  of  movable  property. 

71.  Sale  of  agricultural  produce. 

72.  Special  provisions  relating  to  gi'owing  crops. 

73.  Negotiable  instruments  and  shares  in  corporations. 

74.  Sale  by  public  auction. 

76.  Irregularity  not  to  vitiate  sale;  but  any  person  injured  may  sue. 

76.  Delivery  of  movable  property,  debts  and  shares. 

77.  Transfer  of  negotiable; jnstruments-and.  shares. 

78.  Vesting  order  in  case  "of  other  property. 

Sale  of  immovable  property.  ,. 

79.  What  Court  may  order  sales. 

80.  Postponement  of  sale  to  enable  judgment-debtor  to  raise  amount 

of  decree. 

.81,  .'Deposit  by  purchaser  and:  resale  on  default. 

82.  Time  for  payment  in  full  of  purchase-money. 

83.  Procedure  in  default  of  payment. 

84.  Notification  on  re-sale;  .....  . 


Schedule  ] 


REGULATION  VIII  OF  11C0. 


Rules. 

Sale  of  immovable  properly.— (Concld.) 

85.  Bid  of  co-sharer  to  have  preference. 

86.  Application  to  set  aside  sale  on  deposit. 

87-  Application  to  set  aside  sale  on  ground  of  irregularity  or  fraud. 
88.  Application  by  purchaser  to  set  aside  sale  on  ground  of  judgment- 
debtor  having  no  saleable  interest. 

89-  Sale  when  to  become  absolute  or  be  set  aside. 

90.  Return  of  purchase-money  in  certain  cases. 

91.  Certificate  to  purchaser. 

92.  Delivery  of  property  in  occupancy  of  judgment-debtor. 

93-  Delivery  of  property  in  occupancy  of  tenant. 

Resistance  to  delivery  of  possession  to  decree-holder  or  purchaser. 

94.  Resistance  or  obstruction  to  possession  of  immovable  property. 

95.  Resistance  or  obstruction  by  judgment-debtor. 

96.  Resistance  or  obstruction  by  bona  fide  claimant. 

97.  Dispossession  by  decree-holder  or  purchaser. 

98.  Bona  fide  claimant  to  be  restored  to  possession. 

99.  Rulea  not  applicable  to  transferee  life  pendente. 

100-  Orders  conclusive  subject  to  regular  Buit. 


ORDER  XXII. 

Death,  Marriage  and  Insolvency  of  Parties. 

1.  No  abatement  by  party's  death,  if  right  to  sue  survives. 

2.  Procedure  where  one  of  several  plaintiffs  or  defendants  dies  and 

right  to  sue  survives. 

3.  Procedure  in  case  of  death  of  one  of  several  plaintiffs  or  of  sole 

4.  Procedure  in  case  of  death  of  one  of  several  defendants  or  of  sole 

defendant. 

6.  Determination  of  question  as  to  legal  representative. 

6.  No  abatement  by  reason  of  death  after  hearing. 

7.  Suit  not  abated  by  marriage  of  female  party. 

8.  When  plaintiff’s  insolvency  bars  suit. 

Procedure  where  assignee  fails  to  continue  suit  or  give  security. 

9.  Effect  of  abatement  or  dismissal. 
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10. 

11. 
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Death,  Marriage  and  Insolvency  of  forties. — (Conoid.) 
Procedure  in  case  of  assignment  before  final  order  in  suit. 
Application  of  Order  to  appeals. 

Application  of  Order  to  proceedings. 

ORDER  XXIII. 

Withdrawal  and  Adjustment  of  Suits. 

Withdrawal  of  suit  or  abandonment  of  part  of  claim. 
Limitation  law  not  affected  by  first  suit. 

Compromise  of  suit. 

Settlement  by  oath. 

Proceedings  in  execution  of  decrees  not  affected. 

ORDER  XXIV. 

Payment  into  C6urt. 

Deposit  by  defendant  of  amount  in  satisfaction  of  claim. 

Notice  of  deposit. 

Interest  on  deposit  not  allowed  to  plaintiff  after  notice. 
Procedure  where  plaintiff  accepts  deposit  as  satisfaction  in  part. 
Procedure  where  he  accepts  it  as  satisfaction  in  full. 

ORDER  XXV. 

Security  for  Cost*. 

When  security  for  costs  may  be  required  from  plaintiff. 
Residence  out  of  Travaneore. 

Effect  of  failure  to  furnish  security. 

ORDER  XXVI. 

Commissions. 

Commissions  to  examine  witnesses. 

Cases  in  which  Court  may  issue  commission  to  examine  witness. 
Order  for  commission. 

Where  witness  resides  within  Court’s  jurisdiction. 
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Bulbs. 

Commissions  to  examine  witnesses. — (Concld.) 

4.  Persona  for  whose  examination  commission  may  issue. 

5.  Commission  or  request  to  examine  witness  not  within  Travancorc. 

6.  Court  to  examine  witness  pursuant  to  commission. 

7.  Beturn  of  commission  with  depositions  of  witnesses. 

8.  When  depositions  may  be  read  in  evidence. 

Commissions  for  local  investigations. 

9.  Commission  to  make  local  investigations. 

10-  Procedure  of  commissioner. 

Report  and  depositions  to  be  evidence  in  suit. 

Commissioner  may  be  examined  in  person. 

Commissions  to  examine  accounts. 

11.  Commission  to  examine  or  adjust  accounts. 

12-  Court  to  give  commissioner  necessary  instructions. 

Proceedings  and  report  to  be  evidence. 

Court  may  direct  further  inquiry. 

Commissions  to  make  partitions. 

13.  Commission  to  make  partition  of  immovable  property. 

14-  Procedure  of  commissioner. 

General  provisions. 

15.  Expenses  of  commission  to  be  paid  into  Court. 

16.  Powers  of  commissioners. 

17-  Attendance  and  examination  of  witnesses  before  commissioner. 
18.  Parties  to  appear  before  commissioner. 

ORDER  XXVII. 

Suits  by  or  against  the  Government  or  Public  Offileera 
in  their  official  capacity.  . 

1.  Suits  by  or  againBt  Government. 

2.  Persons  authorised  to  act  for  Government. 

3.  Plaints  in  suits  by  or  against  Government. 

4.  Agent  for  Government  to  receive  process. 

5.  Fixing  of  day  for  appearance  on  behalf  of  Government, 
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Suits  by  or  against  the  Government  or  Public  Officers 
in  their  official  capacity. — (Concld.) 

6.  Attendance  of  person  able  to  answer  questions  relating  to  suit 

against  Government. 

7.  Extension  of  time  to  enable  public  officer  to  make  reference  to 

Government. 

8.  Procedure  in  suits  against  public  officer, 

ORDER  XXVIII. 

Suits  by  or  against  Military  Men, 

1.  Officers  or  soldiers  who  cannot  obtain  leave  may  authorise  any 

person  to  sue  or  defend  for  them. 

2.  Persons  so  authorised  may  act  personally  or  appoint  pleader. 

3.  Service  on  person  so  authorised,  or  on  his  pleader,  to  be  good 

service. 

4.  Execution  against  officer  or  soldier  serving  in  military  capacity. 

ORDER  XXIX. 

Suits  by  or  against  Corporations. 

1.  Subscription  and  verification  of  pleading. 

2.  Service  on  corporation. 

3.  Power  to  require  personal  attendance  of  officer  of  corporation. 


ORDER  XXX. 

Suits  by  or  against  Firms  and  Persons  carrying  on  business 
in  names  other  than  their  own. 

1.  Suing  of  partners  in  name  of  firm. 

2.  Disclosure  of  partners’  names. 

3.  Service. 

4.  Right  of  suit  on  death  of  partner. 

5-  Notice  in  what  capacity  served. 

6-  Appearance  of-partners. 

7,  No  appearance  except  by  partners. 
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Schedule  ] 

Rules. 

Suits  by  or  ar/aiml  Firms  awl  Persons  carrying  on  business  in 
names  other  than  their  ojob.— (Concld.) 

8-  Appearance  under  protest. 

9.  Suits  between  co-partners. 

10.  Suit  against  person  carrying  on  business  in  name  other  that}  &is 


ORDER  XXXI. 

Suits  by  or  against  Trustees,  Executors  and  Administrators. 

1.  Representation  of  beneficiaries  in  suits  concerning  property  vested 

in  trustees,  etc. 

2.  Joinder  of  trustees,  executors  and  administrators. 

3.  Husband  of  married  executrix  not  to  join. 


ORDER  XXXII. 

Suits  by  or  against  Minora  and  Persons  of  Unsound  Mind. 

1.  Minor  to  sue  by  next  friend. 

2.  Where  suit  is  instituted  without-  next  friend,  plaint  to  be  taken  off 

the  file. 

3.  Guardian  for  the  suit  to  be  appointed  by  Court  for  minor  defend- 

4-  Who  may  act  as  next  friend  or  be  appointed  guardian  for  the  suit. 
5.  Representation  of  minor  by  next  friend  or  guardian  for  the  suit. 
6-  Receipt  by  next  friend  or  guardian  for  the  suit  of  property  under 
decree  for  minor. 

7.  Agreement  or  compromise  by  next  friend  or  guardian  for  the  suit. 

8.  Retirement  of  next  friend. 

9.  Removal  of  next  friend. 

10-  Stay  of  proceedings  on  removal,  etc.,  of  next  friend. 

11.  Retirement,  removal  or  death  of  guardian  for  the  suit. 

12.  Course  to  be  followed  by  minor  plaintiff  or  applicant  on  attaining 

majority. 

13.  Where  minor  co-plaintiff  attaining  majority  desires  to  repudiate 

suit. 

14.  Unreasonable  or  improper  suit. 

15.  Application  of  Rules  to  persons  of  unsound  mind. 
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ORDER  XXXIII. 

Saits  by  Paupers. 

Rules. 

1.  Suits  may  be  instituted  in  forma  pauperis. 

2.  Contents  of  application. 

3.  Presentation  of  application. 

4.  Examination  of  applicant. 

If  presented  by  agent,  Court  may  order  applicant  to  be  examined 
by  commission. 

5.  Rejection  of  application. 

6.  Notice  of  day  for  receiving  evidence  of  applicant’s  pauperism. 

7.  Procedure  at  bearing. 

8.  Procedure  if  application  admitted. 

8.  Dispaupering. 

10.  Costs  where  pauper  succeeds. 

11.  Procedure  where  pauper  fails. 

12.  Government  may  apply  for  payment  of  court-feos. 

13.  Government  to  be  deemed  a  party. 

14.  Copy  of  decree  to  be  sent  to  Government  Pleader. 

16.  Refusal  to  allow  applicant  to  sue  as  pauper  to  bar  subsequent  ap. 

plication  of  like  nature. 

16.  Costs. 

ORDER  XXXIV. 

Interpleader. 

1.  Plaint  in  interpleader  suit. 

2.  Payment  of  thing  claimed  into  Court. 

3.  Procedure  where  defendant  is  suing  plaintiff. 

4.  Procedure  at  first  hearing. 

6.  Agents  and  tenants  may  not  institute  interpleader  suits. 

6.  Charge  for  plaintiff’s  costs. 

ORDER  XXXV. 

Special  Case. 

1.  Power  to  state  case  for  Court’s  opinion. 

2.  Where  value  of  subject-matter  must  be  stated. 

3.  Agreement  to  be  filed  and  registered  as  suit. 

4.  Parties  to  be  subject  to  Court’s  jurisdiction. 

5.  Hearing  and  disposal  of  case. 
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OBDEB  XXXVI. 

Arrest  and  Attachment  before  Judgment. 

Arrest  before  judgment. 

Boles. 

1.  Where  defendant  may  be  called  upon  to  furnish  security  for  ap¬ 

pearance. 

2.  Security. 

3.  Procedure  on  application  by  surety  to  be  discharged. 

4.  Procedure  where  defendant  fails  to  furnish  security  or  find  fresh 

security. 

Attachment  before  judgment. 

8.  Where  defendant  may  be  called  upon  to  furnish  security  for  pro¬ 

duction  of  property. 

6-  Attachment  where  cause  not  shown  or  security  not  furnished, 

7.  Mode  of  making  attachment. 

8-  Investigation  of  claim  to  property  attached  before  judgment. 

9.  Bemoval  of  attachment  when  security  furnished  or  suit  dismissed, 
10-  Attachment  before  judgment  not  to  affect  rights  of  strangers,  nor 

bar  decree-holder  from  applying  for  sale, 

11.  Property  attached  before  judgment  not  to  be  re-attached  in  exe¬ 
cution  of  decree. 


OBDEB  XXXVII. 

Temporary  Injunctions  and  Interlocutory  Orders. 

Temporary  Injunctions. 

1.  Oases  in  which  temporary  injunction  may  be  granted. 

2.  Injunction  to  restrain  repetition  or  continuance  of  breach. 

3.  Before  granting  injunction.  Court  to  direct  notice  to  opposite  party. 

4.  Order  for  injunction  may  be  discharged,  varied  or  set  aside. 

5.  Injunction  to  corporation  binding  on  its  officers. 

Interlocutory  Orders. 

6.  Power  to  order  interim  sale. 

7.  Detention,  preservation,  inspection,  etc.,  of  subject-matter  of  suit. 

8.  Application  for  such  orders  to  be  after  notice. 
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Interlocutory  Orders-— (Conoid.) 

9.  When  party  may  be  put  in  immediate  possession  of  land,  the  sub¬ 
ject-matter  of  suit. 

10.  Deposit  of  money,  etc.,  in  Court 

OBDEE  XXXVIII. 

Appointment  of  Receivers. 

1.  Appointment  of  receivers. 

2.  Remuneration. 

3.  Duties. 

4.  Enforcement  of  receiver's  duties. 

5.  When  Division  Peishkur  may  be  appointed  receiver. 

OBDEE  XXXIX. 

Arbitration, 

Arbitration  in  suits. 

Parties  to  suit  may  apply  for  order  of  reference. 

Appointment  of  arbitrator. 

Order  of  reference. 

Where  reference  is  to  two  or  more,  order  to.  provide  for  difference 
of  opinion. 

Power  of  Court  to  appoint  arbitrator  in  certain  oases. 

Powers  of  arbitrator  or  umpire  appointed  under  Eule  4  or  3. 
Summoning  witnesses  and  default. 

Extension  of  time  for  making  award. 

Where  umpire  may  arbitrate  in  lieu  of  arbitrators. 

Award  to  be  signed  and  filed. 

Statement  of  special  case  by  arbitrators  or  umpire. 

Power  to  modify  or  correct  award. 

Order  as  to  costs  of  arbitration. 

Where  award  or  matter  referred  to  arbitration  may  be  remitted. 
Grounds,  for  setting  aside  award. 

Judgment  to  be  according  to  award. 

Order  of  reference  on  agreements  to  refer. 

17-  Application  to  file  in  Court  agreement  to  refer  to  arbitration. 

18.  Stay  of  suit  where  there  is  an  agreement  to  refer  to  arbitration. 

19.  Provisions  applicable  to  proceedings  under  Eule  >17. 
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Arbitration  without  the  intervention  of  ti  Court. 

20.  Filing  award  in  matter  referred  to  arbitration  without  interven¬ 
tion  of  Court 

21-  Filing  and  enforcement  of  such  award. 

22.  Forms. 


ORDER  XL. 

Appeals  from  Original  Decrees. 

1  Form  of  appeal. 

What  to  accompany  memorandum. 

Contents  of  memorandum. 

2.  Grounds  which  may  he  taken  in  appeal. 

5.  Rejection  or  amendment  of  memorandum. 

.  4.  One  of  several  plaintiffs  or  defondants  may  obtain  reversal  of 
whole  decree  whore  it  proceeds  on  ground  common  to  all. 

5.  Stay  by  Appellate  Court. 

Stay  by  Court  which  passed  tho  decree. 

6.  Security  in  case  of  order  for  execution  of  decree  appealed  from. 

7.  No  security  to  be  required  from  the  Government  or  a  public  offi- 

8.  Exorcise  of  powers  in  appeal  from  order  made  in  execution  of 

Procedure  on  admission  of  appeal. 

9.  Registry  of  memorandum  of  appeal. 

Register  of  appeals. 

10-  Appellate  Court  may  require  appellant  to  furnish  security  for 

Where  appellant  resides  out  of  Travancore. 

. Restoration  of  appeal  rejected. 

11.  Day  for  hearing  appeal. 

12.  Appellate  Court  to  give  notice  to  Court  whose  decree  appealed 

Transmission  of  papers  to  Appellate  Court. 

Copies  of  exhibits  in  Court  whose  decree  appealed  from. 
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Restoration  of  appeal  rejeczed.— (Conoid.) 

13.  Publication  and  service  of  notice  of  day  for  hearing  appeal. 
Appellate  Court  may  itself  cause  notice  to  be  served. 

14.  Contents  of  notice. 

Procedure  on  hearing- 


15.  Right  to  begin. 

16.  Dismissal  of  appeal  for  appellant’s  default. 

Hearing  appeal  ex  parte. 

17.  Dismissal  of  appeal  where  notice  not  served  in  consequence  of  ap¬ 

pellant’s  failure  to  deposit  costs. 

18.  Re-admission  of  appeal  dismissed  for  default. 

19.  Power  to  adjourn  hearing,  and  direct  persons  appearing  interested 

to  be  made  respondents. 

20.  Re-hearing  on  application  of  respondent  against  whom  ex  parte 

decree  made. 

21.  Upon  hearing,  respondent  may  object  to  deoree  as  if  he  had  pre¬ 

ferred  separate  appeal. 

Eorm  of  objection  and  provisions  applicable  thereto. 

22-  Remand  of  case  by  Appellate  Court. 

23.  "Where  evidence  on  record  sufficient,  Appellate  Court  may  deter¬ 
mine  case  finally. 

24-  Where  Appellate  Court  may  frame  issues  and  refer  them  for  trial 

to  Court  whose  decree  appealed  from. 

25-  Eindings  and  evidence  to  be  put  on  record. 

Objections  to  finding. 

Determination  of  appeal. 

26.  Production  of  additional  evidence  in  Appellate  Court. 

27.  Mode  of  taking  additional  evidence. 

-  58.  Points  to  be  defined  and  recorded.- 


X,  Judgment  in  appeal. 

29.  Judgment  when  and  where  pronounced. 

30.  Contents,  date  and  signature  of  judgment. 

31.  What  judgment  may  direct. 

32-  Power  of\sCo,lr4  of  Appeal. 

33.  Dissent  to  Ijte  .ceceEded. 
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Exiles. 
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Decree  in  <t  ppcal. 

34.  Date  and  contents  of  decree. 

Judge  dissenting  from  judgment  need  not  sign  decree. 

35.  Copies  of  judgment  and  decree  to  be  furnished  to  parties. 

36.  Certified  copy  of  decree  to  be  sent  to  Court  whose  decree  appealed 

from. 

ORDER  XLI. 

Appeals  from  Appellate  Decree. 

1.  Procedure. 


OEDEE  XLII. 

Appeals  from  Orders. 

1.  Appeals  from  orders. 

2.  Procedure. 

ORDER  XLIII. 

Pauper  Appeals. 

J.  'Who  may  appeal  as  pauper. 

Procedure  on  application  for  admission  of  appeal. 

2.  Inquiry  into  pauperism. 

OEDEE  XLIV. 

Reference. 

1.  Reference  of  question  to  High  Court. 

2.  Court  may  pass  decree  contingent  upon  decision  of  High  Court. 

3.  Judgment  of  High  Court  to  be  transmitted,  and  case  disposed  of 

accordingly. 

4.  Costs  of  reference  to  High  Court. 

5.  Power  to  alter,  etc.,  decree  of  Court  making  reference. 

P-49  38E) 
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ORDER  XLV. 

Review. 

Rules. 

1.  Application  for  review  of  judgmont. 

2.  To  whom  applications  for  review  may  bo  made. 

3.  Form  of  applications  for  review. 

4.  Application  where  rejected. 

Application  where  granted. 

5.  Application  for  review  in  Court  consisting  of  two  or  more  Judges 

6.  Application  where  rejected. 

7.  Order  of  rejection  not  appealable. 

Objections  to  order  granting  application. 

8.  Registry  of  application  granted,  and  order  for  re-hearing. 

9.  Bar  of  certain  applications. 

ORDER  XLVI. 

Miscellaneous. 

1.  Process  to  be  served  at  expense  of  party  issuing. 

Costs  of  service. 

2.  Orders  and  notices,  how  served. 

3.  Use  of  forms  in  Appendices. 

ORDER  XLVII. 

S  Li  its  triable  as  Small  Causes. 


1.  Suits  triable  as  Small  Causes. 


Regulation  v  III  of  1100. 


THE  FIRST  SCHEDULE. 


i .  All  persons  may  be  joined  in  one  suit  as  plaintiffs  in  whom 
Wio  ma  bo  joined  any  t0  re^  in  °f  0 T  arising  Out  of 

as  piaLtis?  °  !01"e  the  same  act  or  transaction  or  series  of  acts  or 
*  transactions  is  alleged  to  exist,  whether  jointly, 

severally  or  in  the  alternative,  where,  if  such  persons  brought 
separate  suits,  any  common  question  of  law  or  fact  would  arise. 


Of.  I,  r.  i  ]  The  Civil  Pbocedube  Code 


judgment  of  the  Conch.  Ib  does  not  com¬ 
prise  every  piece  of  evidence  which.  is 
accessary  to  prove  each  faot,  but  every  fact 
which  Is  necessary  to  be  proved-*  It  ‘has 

may  be  set  up  fay  the  defendant,  nor, does  it 
depend  upon  the  character  of  the  relief 
prayed  for  by  the  plaintiff’,  but  it  ‘refers  en¬ 
tirely  to  the  grounds  set  forth  in  the  plaint 

the  media  upon  which  the  plaintifl  asks  the 
Court  to  arrive  at  a  oonolasion  in  his  favour’. 
It  is  proposed  here  to  omit  the  reference  in 

tion’  in  its  proper  sense  only  throughout  the 
Code.  At  the  same  time  the  opportunity 
has  been  taken  to  modify  and  extend  tho 
language  on  tho  principle  underlying  the 
English  rule  as  now  amended  and  judicially 
explained”.—  India  Gazette 

dated  81-12-1901,  Pt.  V. 
Ill,  The  second  sentence  of  the  old  Sec¬ 
tion  22,  corresponds  to  Olanse  {a)  of  Rule  4 
Infra ,  which  Rule  should  be  read  with 
Buie  J.  For  the  provision  contained  in  the 
third  sentence  of  the  old  Section,  see  Sec¬ 
tion  32  Supra. 


IY.  A  plaintifl  is  a  man  who  com 
Coart  seeking  a  relief  or  reliefs.  Pe 
wbo  do  not  claim  any  relief  and  say  t: 
third  person  and  not  themselves  are  e 

tiffs”  only  by  oonrtesy  or  as  a  matt 
form.-  23  T,  L.  R., 

V.  Rule  1  of  Order  XVI  of  the  Ro 

“  I.  Joinder  of  plaintiffs,— All  p« 
maybe  joined  in  one  notion  as  plaint! 
whom  any  right  to  relief  in  respeot 
arising  out  of  the  same  transaction  or 
of  transactions  is  alleged  to  exist,  wb 
jointly,  severally,  or  in  the  alterr 
where  if  suoh  persons  brought  *se| 
actions,  any  common  question  of  law  o 
would  arise ;  provided  that,  if  upon  6h< 
plication  of  any  defendant  it  shall  a; 
that  such  joinder  may  embarrass  or 


the  trial  of  the  notion,  the  Court  or  a  Jn3gfl 
majr  order  separate  trials,  or  make  ml, 
other  order  as  may  be  expedient.  And  judg. 

the  plaintiffs  as  may  be  ioand  to  be  entitled 
to  relief,  for  snoh  relief  as  he  or  they  msj  t, 
entitled  to,  without  any  amendment.  Bat  tin 
defendant,  though  unsuooeesful,  shall  bs 
entitled  to  his  oosts  occasioned  by  so  joining 
any  person  who  shall  not  be  found  entitle! 
to  relief,  unless  the  Court  or  a  Judge  in  dis¬ 
posing  of  the  oosts  shall  otherwise  direct, ik 
The  above  Rule  (as  amended)  is  intends! 
to  ‘‘facilitate  the  joinder  of  plaintiffs  h,  on ' 
aotion  in  oases  where  (1)  the  right  to  relist 
olaimed  by  them  arises  in  .  eaoh  of  thsii 
oases  out  of  the  same  transaotion  or  ieri« 
of  transactions,  and  where  (2)  somecommos 
question  of  law  or  fact  arises.  In  order  lo 
bring  a  oase  within  the  Rule  both  these 
conditions  muBt  be  oomplied  with,  and  If 
they  are  not  the  Hole  does  not  justify  tbs 

yearly  Practice,  1925, 


1.  New  parties  oonid  not  be  brongbt  in, 
in  special  appeal  (ia  tbe  last  stage  of  tie 
oase).  If  the  plaintlfis  have  no  locus  M 

titled  to  sne  at  all,  the  person  really  entitled 
to  sue  cannot  he  allowed  to  beoome  plaintifl 
ana  the  suit  proceeded  with.  This  will  be 
a  novel  prooednre  unknown  to  any  Civil 
Code.—  ST.  L.  R„  19, 

<■  (1)  A  suit  brought  jointly  by  some  of 
the  partners  of  a  firm,  for  settlement  ol  ac¬ 
counts  and  distribution  of  assets,  is  not  bad 
for  mis-joinder.  As,  until  the  final  settle¬ 
ment  of  aooonnte,  the  unity  of  interest  ss 
partners  oontinues,  it  is  not  strlotly  logical 

partner  is  distinct  from  that  of  his  oo-part- 
ners.  There  ie  no  objeotion  in  principle  to 
some  of  the  partners  jointly  ening  for  settle- 
ment  of  aeoonnts  and  distribution  of  their 
assets.  Section  22  of  the  Civil  Prooednre 
Code  authorized  the  joinder  of  all  pencil 
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2.  Where  it  appears  to  the  Court  that  any  joinder  of  plaintiffs 

Power  of  Comb  to  m,ly  embarrass  or  ^eIay  the  triaI  °f  tbe  Slht,  the 

order  separate  trials.  Court  may  put  the  plaintiffs  to  their  election  or 
order  separate  trials  or  make  such  other  order  as 

may  be  expedient. 
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plaintiff  impleaded  And  defendant  (the  pur- 
the  deceased. 

Held.— The  snit  should  have  been  thrown 
out,  and  the  Court  was  wrong  in  having 

place  of  the  defendant  and  continue  his 
action. 

Strictly  speaking,  as  soon  as  it  was  proved 
that  a  man  impleaded  as  defendant  was 
dead  at  the  time  the  plaint  was  filed,  the 
Court  ought  to  refuse  to  prooeed  further  in 
the  snit  and  should  leave  it  to  the  plaintiff 
to  begin  de  novo  against  the  person  against 
whom  alone  he  can  legally  move. 

name  of  a  dead  man,  his  representative? 
cannot  be  substituted  as  plaintiffs,”  and  a 
defendant  also  oannot  be  substituted  for  a 
man  who  was  impleaded  as  defendant  after 
his  death.  The  Setions  of  the  Civil  Proced¬ 
ure  Code  relating  to  the  bringing  in  of  legal 
representatives  of  deoeased  parties  are  ap¬ 
plicable  only  where  the  death  takes  place 
pending  the  suit,  and  not  where,  even  be¬ 
fore  suit,  the  party  supposed  to  be  implead, 
ed  had  died. 

The  appeal,  however,  was  proceeded  with, 
as  if  the  2nd  defendant  was  originally  im¬ 
pleaded  as  a  party.  The  second  defendant 
did  not  put  forward  the  objection  in  the 
lower  Court,  and  in  the  speoial  appeal  that 
ground  was  not  definitely  taken.  The  de¬ 
fendant  having  found  his  way  on  to  the 
reoord  as  defendant,  it  is  best  to  leave  him 
there  and  treat  him  as  if  properly  before 
the  Court.  To  do  otherwise,  at  this  stage 
of  the  proceedings  would  put  all  parties  to 
much  expense  and  cause  delay.— 


Affirmed.— 17  T.  L.  J„  158. 


oontinue  his  action.  Section  49  old  [«  Or 
VI,  r.  17  ana  Section  117  ]  is  not  applicable! 


Appl. — 36  T.  L.  R.,  117. 

4.  Suit  by  a  sub-mortgagee  against  hi8 
mortgagor,  the  first  mortgagee,  for  recovery 
of  money  personally  and  from  the  property 
mortgaged,  and  for  recovery  of  property 
mortgaged  from  strangers  who  committed 
trespass  upon  it  while  he  was  in  possession 
under  the  sub-mortgage : 

Held— There  is  no  provision  In  the  Code  # 
allowing  distinct  causes  of  action  against 
distinct  sets  of  defendants,  that  is  to  say, 
causes  of  action  in  which  the  defendants 
are  not  all  jointly  interested  to  be  united  in 
the  same  suit.-  2$.  D..258, 

5 .  The  suit  was  for  arrears  of  rent  paid 
formerly  to  Sirkar  by  defendant  but  remit¬ 
ted  in  1076  under  a  Royal  Proclamation. 
Defendant  contended  that,  in  spite  of  the 
alleged  Proclamation,  the  Sirkar  olaimed 
rent  from  defendant  who  was  compelled  to 
pay  it  to  the  Sirkar.  The  District  Judge 
directed  that  the  Sirkar  should  be  made  a. 
party  : 

Eeld.~-' The  Sirkar  was  a  necessary  party. 
The  Sirkar  appears  to  have  oolleoted  the 
Varom  on  the  ground  that  the  Varom  claim¬ 
ed  did  nob  fall  under  any  of  the  denomina¬ 
tions  mentioned  in  the  Proclamation,  The 
plaintiff  claimed  on  the  strength  of  an 
alleged  remission  by  the  Sirkar,  and  the 
Sirkar  denied  having  made  any  such  remis¬ 
sion  of  the  question,  and  without  the  Sirkar 
as  a  party  bo  the  suit,  this  question  could 
not  be  finally  adjudicated.—  3  S.  D.,  W. 

6.  Where  the  plaintiff  sued  to  recover  ■ 
arrears  of  Thimppavarom  from  the  defend- 
ant  at  the  old  rate  and  the  latter  oontended 
inter  alia  that,  as  the  Sirkar  had  rednoed 
the  rate  ainoe  1072,  the  plaintlfi  could  not 
claim  it  at  the  old  rate  for  the  period  sub¬ 
sequent  to  the  reduotion,  the  lGwer  Court 
entered  judgment  in  favour  of  defendant : 
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4.  Judgment  may  be  given  without  any  amendment— 

Conit  may  give  judg- 
or  more  of  joint  parties. 

(а)  for  such  one  or  more  of  the  plaintiffs  as  may 

be  found  to  be  entitled  to  relief,  for  such  relief 
as  he  or  they  may  be  entitled  to  ; 

(б)  against  such  one  or  more  of  the  defendants  as 

may  be  found  to  be  liable,  according  to  their  I 
respective  liabilities.  ' 

5.  It  shall  not  be  necessary  that  every  defendant  shall  be 
Defendant  neti  not  be  interested  as  to  all  the  relief  claimed  in  any  suit 

interested  in  all  the  .  .  ,  .  *  “w 

relief  olaimed.  against  nun. 


Regulation  VIII  of  noo.  t  Or.  1,  r.  7 

6.  The  plaintiff  may,  at  his  option,  join  as  parties  to  the 

T .  .  ,  ,  same  suit  all  or  any  of  the  persons  severally,  or 

Joinder  of  pactieB liable  .  .  ,  . 

on  same  contract.  jointly  and  severally,  liable  on  any  one  contract, 
including  parties  to  bills  of  exchange,  hundis 
and  promissory  notes. 

7.  Where  the  plaintiff  is  in  doubt  as  to  the  person  from 

whom  he  is  entitled  to  obtain  redress,  he  may 
fr'Jm0whom^ redreastato  join  two  or  more  defendants  in  order  that  the 
be  sought.  question  as  to  which  of  the  defendants  is  liable, 

and  to  what  extent,  may  be  determined  as  between  all  parties. 


Of.  i,  f.  8  ]  the  citn,  Pbocedttee  Code 

8.  (1)  Where  there  are  numerous  persons  having  the  same 

Ono  IBOB  ma  sue  interest  ^  0ne  suit>  0116  OT  m0re  of  su°h  persons 
or  a«iena£  on  bshau' of  may,  with  the  permission  of  the  Court,  sue  or  be 
ail  in  same  interest.  su0(ii  or  may  defend,  in  such  suit,  on  behalf  of 
or  for  the  benefit  of  all  persons  so  interested.  But  the  Court  Bhal 
in  such  case  give,  at  the  plaintiff’s  expense,  notice  of  the  institution 
of  the  suit  to  all  such  persons  either  by  personal  service  or,  where 
from  the  number  of  persons  or  any  other  cause  such  service  is  not  : 
reasonably  practicable,  by  public  advertisement,  as  the  Court  in  each 
case  may  direct. 

(2)  Any  person  on  whose  behalf  or  for  whose  benefits 
suit  is  instituted  or  defended  under  Sub-rule  (1)  may  apply  to  the 
Court  to  be  made  a  party  to  such  suit. 


if  any,  of  (she  defendants  is  liable,  and  to 
what  extent,  may  be  determined  as  between 
all  parties.” 

■Or.  I,  r.8  (1)  t  =  S.S6  =  Or.  X,  r .  5  (2)  = 


Or.  I,  r.  8  (2}=  En.  Or.  16,  r.  9  ] 
L  1.  In  Sub-Rules  (1)  and  (2),  the  words 

words  “on  behalf  of”  are  new,  not  found  in 
the  corresponding  Seotions  of  the  old  Regu- 


2.  The  word  “pers 


as  been  substi- 
es”  throughout 
appropriate  ex- 


Sub-Rule  (1),  “as  t: 

pression”.  (Indian  Seleot  Committee  on  the 
1901  amending  Bill.) 

H.  Rule  9  of  Order  XYI  of  the  Rules  of 
the  Supreme  Court,  1883,  is  as  follows:— 

haying  the  same  interest  In  one  cause  or 
matter,  one  or  more  of  such  persons  may 
sue  or  be  sued,  or  may  be  authorised  by 
the  Court  or  a  Judge  to  defend  in  such 

fib  of  all  persons  so  interested,” 


cular  community  of  a  particular  locality, 
to  set  aside  oertain  alienations  of  property 
appertaining  to  the  said  Institution,  made 
by  the  cash-keeper  thereof  (defendant  in 
the  suit).  The  suit  is  preferred  by  the  Qrv 
manies  who  hold  a  power  of  attorney  which 
authorizes  them  tarepresent  83  out  of  200 
members  of  the  oommunity. 

HsZif. —As  the  defendant  holds  hia  office 
by  virtue  of  his  appointment  thereto  by  the 
whole  oommunity,  the  suit  as  against  him 
started  under  the  authority  of  a  minority 
of  the  oommunity,  is  bad  for  non-joinder  of 

all  the  members  of  the  oommunity  should 
be  made  parties  to  the  proceedings,  either 
as  plaintiffs  or  defendants : 

The  fact  of  the  Gramanies  who  are  the 
supervising  and  controlling  authority  of  the 
Institution,  being  themselves  members  of 
the  community,  oannob  oure  the  defect  of 
party  in  the  suit. 

The  suit  was  instituted  before  the  passing 
of  Regulation  H  of  1065.  The  old  Oode 
(Regulation  II  of  1037)  did  not  oontein  s 
provision  similar  to  Section  26.  To  make 
the  decree  in  the  suit  which  was  brought 


1,  Suit. 


l  behalf  of  a  charitable  institn- 


mder  the  old  law,  binding  on  the  whole 


.  party  to  the  litigation,  This  procedure, 
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besides  being  tedious,  might  fail  to  secure 
the  object  in  view,  by  the  unintentional 
omission  of  one  or  two  members  from  the 
list  of  additional  parties.  The  most  conve¬ 
nient  course  for  the  plaintifis  would  be  to 
bring,  if  necessary,  a  fresh  6nit  under  the 
provisions  of  Section  26  (F,  B.).- 


2.  Section  26  of  the  Civil  Procedure 

Code  haB  no  application  to  oases  of  Malabar 
Tarwads. —  If  T.  L.  R.,  112. 

3.  Plaintifis,  who  are  appointed  Kizhi 
and  Pattola  respectively  of  a  Samuham  by 
the  president  of  its  managing  committee, 
without  consulting  any  members  thereof, 

Samuham  under  a  bond .  The  contention  of 
defendants  is  that  the  plaintifis  were  incom¬ 
petent  to  sue  on  behalf  of  the  Samuham. 

Meld,— The  Kizhi  and  Pattola  being  only 
servants  of  the  institution,  cannot  be  ac¬ 
cepted  as  its  legal  representatives  authoriz¬ 
ed  to  sue  under  Seotion  415,  C.  P.  0., 
1  Or. XXIX,  r.  1 J  unless  expressly  constitut¬ 
ed  as  such  by  the  members,  The  Kizhi  and 
Pattola  being  themselves  members  of  the 
Samuham,  may  sue  on  its  behalf,  but  subject 
to  the  provisions  of  Seotion  26.  In  suoh  case, 
the  Court  of  first  instance  should  give  notioe 
to  all  the  members  of  the  Samuham  before 
trying  the  Buit.—  12  T.  L.  R.,  145, 

4.  The  original  suit  was  by  a  Metropoli¬ 
tan  and  two  priests  for  a  declaratory  deeree 
that  the  2nd  defendant  is  not  competent  to 
appoint  priests  to  officiate  in  the  Kayanku- 
lam  Church,  and  for  an  injunction  against 
the  1st  defendant  prohibiting  him  from  ex¬ 
ercising  the  offioe  of  priest  in  the  said 
Church,  Certain  persons  calling  themselves 
the  Yogakars  ana  Kystanakars  of  the  Ohutoh 
applied  to  the  Court  that  they  and  other 
parishioners  should  be  made  parties  to  the 
suit.  The  District  Judge  ordered  the  Issue 
of  a  notice  regarding  the  institution  of  the 
suit  to  all  persons  having  an  interest  in  it. 
The  plaintifis  appealed  against  that  order. 


Held.— As  the  parishioners  would  be 
seriously  aliocted  by  decision  in  favour  of 
the  plaintiffs,  the  District  Judge’s  order  was 
right. 

Third  persons  who  have  an  Interest  in  the 
suit  are  entitled  to  be  made  parties,  and  the 
Court  should  not  confine  itself  merely  to 
the  questions  arising  between  the  parties  on 
the  record, —  15  T.  L.  R.  App.,  1. 

Ref. -1ST.  L.  R„  222. 

5.  Section  26,  C.  P.  C.,  is  merely  an 
enabling  Seotion  and  the  permission  of  the 
Court  may  be  given  after  the  institution  of 
the  suit  so  as  to  have  a  retrospective  efieot. 

The  lower  Courts  have  ignored  the  efieot 
of  the  petition  for  issue  of  notice  under  Sec¬ 
tion  26.  The  lower  Courts  observe  that 
nothing  was  done,  but  it  appears  from  the 
reoords  that  on  notice  was  published  in  the 
Conrt-honse,  cutcherry  and  in  the  village. 
It  should  as  a  matter  of  fact  also  have  been 
inserted  in  the  Government  Gazetfce.- 


6.  The  benefioiaries  and  worshippers  of 
a  temple  have  independently  of  Seotion  511, 
Uivil  Procedure  Code,  [new  Seotion  72],  a 
right  of  suit  against  the  trustees,  individu¬ 
ally  for  infringement  of  individual  rights 
and  as  a  body  for  malversation  and  removal 
of  trustees.  In  the  latter'  case  the  whole 
body  is  competent  to  sue  through  some  of 
them  with  the  oonsent  of  the  Court  under 


The  community  of  Vellalas  and  Chetties 
in  Travanoore  and  Ooohin,  though  consist¬ 
ing  of  an  indefinite  number  of  persons,  is 
sufficiently  well  defined  to  permit  some  of 
their  members  to  Bue  nnder  Section  26,  wife 
the  oonsent  of  the  Court  on  behalf  of  the 

('=*4  T.L.J.,305). 

Fol.-35  T.  L.  R.,  1SS 

{=0  T.  L.  J.,  134). 
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No  suit  shall  be  defeated  by  reason  of  the  mis-joinder  or 
*  inti  non  non'30“1('er  °f  parties,  and  the  Court  may  in 
every  suit  deal  •with  the  matter  in  controversy 
far  as  regards  the  rights  and  interests  of  the 


Or.  i,  r.  io  3  the  Civil  procedure  code 

10.  (1)  Where  a  suit  has  been  instituted  in  the  name  of 
Soit  in  name  of  wrong  tlle  wronS  Person  as  plaintiff  or  where  it  is  doubt- 
piaintifi.  8  ful  whether  it  has  been  instituted  in  the  name 

of  the  right  plaintiff,  the  Court  may  at  any 
stage  of  the  suit,  if  satisfied  that  the  spit  has  been  instituted  through 
a  bom  fide  mistake,  and  that  it  is  necessary  for  the  determination 
of  the  real  matter  in  dispute  so  to  do,  order  any  other  person  to  be 
substituted  or  added  as  plaintiff  upon  such  terms  as  the  Court  thinks 
just. 

(2)  The  Court  may,  at  any  stage  of  the  proceedings, 

either  upon  or  without  the  application  of  either 
orCadd'pa™t'i8^trlko  ont  party,  and  on  such  terms  as  may  appear  to  the 
Court  to  be  just,  order  that  the  name  of  any  party 
improperly  joined,  whether  as  plaintiff  or  defendant,  be  struck  out, 
and  that  the  name  of  any  person  who  ought  to  have  been  joined, 
whether  as  plaintiff  or  defendant,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions  involved  in 
the  suit,  be  added. 

(3)  No  person  shall  be  added  as  a  plaintiff  suing  without 
a  next  friend  or  as  the  next  friend  of  a  plaintiff  under  any  disability, 
without  his  consent. 

(4)  Where  a  defendant  is  added,  the  plaint  shall,  unless 

„  ,  the  Court  otherwise  directs,  be  amended  in  suoh 

Where  defendant  ad-  ,  ,  ,  ,  . 

ded,  plaint  to  be  amend-  manner  as  may  be  necessary,  and  amended  copies 
ed-  of  the  summons  and,  of  the  plaint  shall  be  served 

on  the  new  defendant  and,  if  the  .Court  thinks  fit,  on  the  original 
defendant. 


Nothing  in  this  Seotion  shall  be  deemed  to  A 

enable  plaintiffs  to  join  in  respect  of  distinot  disposed  of  (F.  b!).- 


II.  For  Rule  11  of  the  English  Roles, 
see  under  next  Rule. 

Case  taw. 

1.  Under  Seotion  27,  C.  V.  G.,  (old),  a 
suit  should  not  be  dismissed  on  the  ground 
of  mis- joinder  of  parties,  If  the  mis- joinder 


i  T.  t.  R. 
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On.  I,  i*.  10  (1)  [  =  S.  23  =  Or.  Z,  r.  10  (1) 

=  En.  Or.  16,  i.  2] 
„  1 0  (2)  &  (3)  [  =  S.  28  (1)  to  (3)  — 

Or.  1,  r.  10  (2)  A  (5) 

„  10  (4)  S.  29  =0r.  I,  r.  10  (4) 

=  En.  Or.  16,  rr.  11,  39  ] 

I.  Sab-Bale  (1}  of  Bale  10  corresponds 
'  to  Section  23  of  Regulation  H  of  1065.  The 

old  Section  has  the  -words  (1)  “at  any  time” 
in  place  of  the  words  “at  any  stage  of  the 
suit”,  and  (2)  “commenced  through  a  Iona 
fids  mistake  ”  in  place  of  the  words  “  insti¬ 
tuted  throngh  a  bona  fide  mistake”.  The 
words  “or  persons”  oocnrred  after  the 

words  “any  other  person”  in  the  old  Sec¬ 
tion. 

II.  Paras  (1)  bo  (3)  of  Seotion  28  of  fehe 
old  Regulation,  which  correspond  to  Sab- 
Bales  {2'  and  (3)  were  as  follow 

“28,  Court  may  dismiss  or  add  parties,- 

The  Coart  may,  on  or  before  the  first  hear¬ 

ing,  apon  the  application  of  either  party, 
and  on  snoh  terms  as  the  Court  thinks  just, 
order  that  the  name  of  any  party,  whether 
as  plaintiff  or  as  defendant,  Improperly  join¬ 
ed,  be  strnok  out ; 

and  the  Coart  may  at  any  time,  either  ap¬ 

on  or  withont  snoh  application,  and  on  such 
terms  as  the  Court  thinks  just,  order  that 
any  plaintiff  he  made  a  defendant  or  that 

any  defendant  be  made  a  plaintiff,  and  that 

the  name  of  any  person,  who  onght  to  have 
been  joined,  whether  as  plaintiff  or  defend¬ 
ant,  or  whose  presence  before  the  Court 

Court  efleotoally  and  completely  to  adjudi- 
volved  in  the  suit,  be  added. 

Consent  of  person  added  as  plaintiff  or 
neat  jViend.-No  person  shall  be  added  as  a 
plaiatiS,  or  as  the  next  friend  of  a  plaintiff, 
withont  his  own  consent  thereto." 


IIL  1.  Sub-Bole  (4)  corresponds  to  Sec¬ 
tion  29  of  the  old  Regulation  whioh  was  as 

“29.  Where  defendant  added,  plaint  to 
be  amended.— Where  a  defendant  is  added 
.  the  plaint,  if  previously  filed,  shall,  unless 
the  Court  direct  otherwise,  be  amended  in 

served  on  the  new  defendant  and  the  origi¬ 
nal  defendants.” 

2.  In  regard  to  the  amendments  made, 
the  Statement  of  Objeots  and  Beacons  of 
the  1901  amending  Bill  said  11  The  wordB 
*  previously  filed’ have  been  omitted  as  un¬ 

necessary  and  the  Insertion  of  some  words 
is  proposed  with  the  object  of  investing  the 
Courts  with  a  discretion  in  the  matter  of 
requiring  the  service  of  an  amended  copy 
of  the  plaint  where,  for  instance,  the  amend¬ 
ment  is  of  trivial  importance  and  is  made  in 
the  presenoe  of  the  defendants 

India  Qasetie 
dated  21-12*1901,  Pt,  7. 

IV.  In  the  British  Indian  Code,  Buie  10 
has  also  a  Sub-Rule  (5)  as  follows:— 

“(5)  Subjeot  to  the  provisions  of  the 
Indian  Limitation  Act,  1877,  Seotion  22,  the 
proceedings  as  against  any  person  added  as 

only  on  the  service  of  the  summons.’* 

A  similar  provision  was  made  in  the  ori¬ 

ginal  Bill.  But  the  Select  Committee  delet- 

change  the  existing  law  in  this  respeot.” 

V.  The  object  of  this  provision  (Section 
28  old)  Is  to  avoid  multiplicity  of  suits  so 
far  as  the  matter  prayed  for  in  the  aofeion  is 
oonoerned,  The  Court  has  in  each  case  to 
decide,  with  reference  to  the  particular 
facts  of  the  case,  whether  the  presenoe  of 
the  person  concerned  is  neoflBeary  to  affecti¬ 
vely,  adjudicate  on  the  matter  Bought  ^ 
i  o,  whether  ho  is  so  mash  ooa?^  jj 
thesamoostoreqjBM/hiaf  talq.ftfftQa 
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■  reoord  so  as  to  make  *tiie  determination 
complete  and  to  quiet  the  question.’  The 
prinolple  underlying  this  provision  is  thus 
explained:— ‘All  persons  materially  interest¬ 
ed  in  the  subject-matter  ought  generally  to 
he  parties  to  the  suit,  plaintiffs  or  defend¬ 
ants,  however  numerous  they  may  be,  so 
that  the  Oomt  may  he  enabled  to  do  com¬ 
plete  justice  by  deciding  upon  and  settling 
the  rights  of  all  persons  interested,  and  the 
orders  of  the  Court  may  be  safely  executed 
by  those  who  are  compelled  to  obey  them, 
and  future  litigation  may  be  prevented.’  The 
general  rule  regarding  joinder  of  parties  re¬ 
quires  all  persons  to  be  impleaded  who  have 
an  interest  in  the  subjeofe-mafiter  of  a  suit ; 
and  suoh  interest  should  be  an  existing  one. 
Further,  the  interest  should  be  suoh  as 
would  direotly  make  the  decision  in  the 
aotion  affecting  him.  If,  however,  embar¬ 
rassment  or  inoonvenlenoe  will  be  brought 
about,  the  application  will  have  to  be  refus¬ 
ed.  “To  bring  persons  on  to  the  reoord, 
whose  interests  are  not  identical  with  either 
plaintiff  or  defendant,  neoessarily  compli¬ 
cates  the  proceedings,  and  greatly  impedes 
the  progress  of  the  suit.  This  disadvantage 
very  frequently  outweighs  the  advantages 
arising  from  finality  •  of  litigation,  which  Is, 
upon  the  whole,  the  best  justification 
for  bringing  in  fresh  parties.  This  alone 
ought  to  make  the  Courts  of  first  instance 
very  oareful  in  the  exeroise  of  the  power 
granted  by  the  Section.”— 18  T,  L,  J.,  671. 

VX  Buies  2,  11  and  39  of  Order  XVI  of 
the  Boles  of  the  Supreme  Court,  1888,  are 

"  2.  Where  an  action  has  been  commenc¬ 
ed  in  the  name  of  the  wrong  person  as 
plaintiff,  or  where  it  is  doubtful  whether  it 

right  plaintiff,  the  Court  or  a  Judge  may, 
if  satisfied  that  it  has  been  so  commenced 
through  a  bona  fide  mistake,  and  that  it  is 
neoessary  for  the  determination  of  the  real 
matter  in  dispute  bo  to  ao,  order  any  other 
person  to  be  substituted  or  added  as  plain¬ 
tiff  upon  euoh  terms  as  may  be  just.” 


[  «To  bring  a  oase  within  this  Rule,  it 
must  be  shown  (1)  that  the  notion  was  com. 
meuced  in  the  name  of  the  original  plaintiff 
by  mistake  and  (2)  that  the  substitution  or 
addition  is  neoessary  for  the  determination 
of  the  real  matter  in  dispute.  The  mistake 
may  be  either  one  of  f  aot  or  of  law.”— 

yearly  Practice  for  1925,] 
“11.  No  cause  or  matter  shall  be  defeated 
by  reason  of  . the  mis-joindex  or  non-joinder 
of  parties,  and  the  Court  may  in  every  cause 
or  matter  deal  with  the  matter  in  contro 
versy  so  far  as  regards  the  rights  and  in* 
terests  of  the  parties  aotually  before  it,  The 
Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  either  upon  or  without  the  ap. 
plioation  of  either  party,  and  on  snob  terms 
as  may  appear  to  the  Court  or  a  Judge  to 
be  just,  order  that  the  names  of  any  parties 
improperly  joined,  whether  as  plaintiffs  ot 
as  defendants,  he  struok  out,  and  that  the 
names  of  any  parties,  whether  plaintiffs  ot 
defendants,  who  ought  to  have  been  joined, 
or  whose  presenoe  before  the  Court  maybe 
neoessary  in  order  to  enable  the  Court  ef. 
factually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the 
cause  or  matter,  be  added.  No  person  shall 
be  added  as  a  plaintiff  suing  without  a  next 
friend  or  as  the  next  friend  of  a  plaintiff 
under  any  disability  .without  his  own  consent 
in  writing  thereto,.  Every  party  whose  name 
is  so  added  as  defendant  shall  bo  served  with 
a  writ  of  summons  or  notioe  in  manner 

as  may  be  prescribed  by  any  speoial  order, 
and  the  proceedings  as  against  snob  party, 
shall  be  deemed  to  have  begun  only  on 
the  service  of  suoh  writ  or  notice.” 

“39.  The  Court  or  a  Judge  may  require 
any  person  to  be  made  a  party  to  any  aotion 
or  proceeding,  and  may  give  the  oonduotof 
the  aotion  or  proceeding  to  suoh  person  as 
he  may  think  fit,  and  may  make  such  order 
in  any  particular  case  as  he  may  think  just 
for  placing  the  defendant  on  the  reoord  on 
the  same  footing  in  regard  to  costs  as  other 
parties  having  a  common  interest  with  him 
in  the  matter  in  question,” 
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VII.  A  defeot  in  the  frame  of  the  suit, 
pointed  out  as  a  preliminary  objection  to  it 
and  cured  by  the  plaintiff  by  ready  compli¬ 
ance  with  the  Court’s  order  passed  without 
demur  on  behalf  of  the  defendant,  could 
not  be  permitted  to  bo  relied  upon  in  appeal 
to  defeat  the  judgment  on  merits  against 

No  objection  to  a  suit  on  the  ground  of 
mis- joinder  or  non-joinder  of  parties  should 
be  allowed  to  defeat  a  claim.  The  Oonrt  be¬ 
fore  which  the  suit  comes  has  ample  powers 
of  rectifying  such  defeots  by  bringing  in  the 
proper  parties  or  by  excluding  the  unneoes- 

Frelimlnary  technical  objections  ought  bo 
he  taken  at  the  earliest  opportunity  by  the 
party  interested  in  taking  it  and  should  be 
considered  and  disposed  of  by  the  Court 
without  unnecessary  delay,  so  that  the 
plaintiff  might  not  be  prejudiced  in  his 
olalm  by  lapse  of  time  ;  and  when  they  are 
once  taken  and  disposed  of,  the  party  affect¬ 
ed  by  the  deoision  should,  without  lose  of 
time,  protest  against  each  decision  either 
by  representations  to  the  Court  which  made 
it  or  by  an  appeal  bo  the  higher  Court,  if  by 
law  an  appeal  is  allowed;  otherwise,  the 
party  should  be  taken  to  have  allowed  the 
deoision  to  remain  unquestioned. 

The  plaintiff  could  not,  at  every  stage  of 
the  litigation,  be  oalled  upon  to  answer  a 
preliminary  objection  to  the  frame  of  the 
suit  or  to  support  an  interloouboey  order  of 
the  original  Court  disposing  of  an  o  bjection. 

9  T.  L.  R.,  138. 

VIII.  For  Form  of  Notice  to  person  who 
should  be  added  as  co-plaintiff,  see  Appen¬ 
dix  B,  Form  No.  4. 

Case  Law. 

( Sec.  23. ) 

1.  The  non- joinder  of  a  person  as  party 
to  a  suit  cannot  be  allowed  to  defeat  a  olaim 
and  is  a  mistake  which  the  Oonrt  has  plen¬ 
ary  powers  to  reotify.  Even  if  the  snit  was 

as  plaintiff  as  contended  in  the  case,  and 


that  act  was  duo  to  a  bntutfide  mistake,  it 
was  in  the  power  of  the  Court  to  have  allow- 

came  to  its  knowledge.  In  the  case,  the 
who  was  not  one  altogether  unconnected 

the  superior  (2nd  plaintiff)  was  bat  a  boiva 
fide  mistake,  as  apparent  from  the  foots. 
The  2nd  plaintiff  was  therefore  rightly 
brought  as  party  on  the  objection  of  the 
defendant  (Vide  Section  23  which  was  only 
an  amplification  of  Section  63  of  the  old 
Regulation).—  9  T.  L  R.,  138. 

2.  (1)  No  appeal  is  provided  by  law 
against  orders  under  Section  23,  C.  F.  C. 

(2)  Where  the  suit  was  originally  insti¬ 
tuted  by  a  person  who  had  no  right  to  do  so, 
when  it  appears  that  the  institution  was  due 

under  Section  23  O.  P.C.,  to  substitute  or 
add  the  names  of  any  person  who  ought  to 
have  been  joined  as  a  plaintiff.— 


Case  Law. 

(Sec  38.) 

1.  Where  a  plaintiff  sues  a  wrong  man, 
it  is  not  the  business  of  the  Court,  to  bring 

2 .  An  undivided  member  in  possession  of 
common  and  joint  property  of  the  family 
may  maintain  a  snit  in  his  own  name  or  on 
behalf  of  the  whole  family  in  respeot  of 

This  is  one  of  procedure  rather  than  of 
substantive  law.  The  general  rule  in  equity 
undoubtedly  is  that  all  persons  are  to  be 
made  parties  either  as  plaintiffs  or  defend¬ 
ants  who  are  either  legally  or  eqnitabiy  in¬ 
terested  in  the  subject-matter  and  resulfcof 
the  salt,  but  this  rule  has  its  exceptions,  ha 
several  oases  it  has  been  held  that  when 
the  right  and  interest  of  a  joint  and  undi¬ 
vided  family  is  in  issue,  their  interests  may 
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be  taken  to  have  been  sufficiently  represent¬ 
ed  by  one  o<the  members  aeting  bond  fids, 
either  as  plaintiff  or  defendant  In  the  snit. 

4T.  L.  R„  39 

3,  A. executed  a  bond  to  B  for  a  oertuin 
shm  of  money.  B  assigned  over  the  bond 
tod  0  sued  A  alone  for  the  reoovery  of 
the  amount  with  interest  under  the  deed  of 
assignment.  At  the  request  of  A  who  aver¬ 
red  that  the  bond  was  executed  by  him  for 
the  price  of  goods  purchased  for  the  pur¬ 
pose  of  a  joint  trade  carried  on  by  him  and 
D,  the  latter  was  added  by  the  Court  as 
2nd  defendant.  D  denied  A’s  allegation  of 
joint  trade  and  his  liability  for  the  debt. 
The  Zillah  Judge  held  both  A  and  D  jointly 
liable. 

Held- The  suit  being  simply  for  money 
due  to  0  under  the  express  terms  of  a  bond 
exeouted  by  A,  D  cannot,  by  any  stretoh  of 
language,  be  said  to  be  a  person  ’‘entitled  to 
or  claiming  some  share  or  interest  in  the 
subjeot-matter  of  the  suit,”  nor  is  he  a  par¬ 
son  likely  to  be  afieoted  by  the  result  within 
the  meaning  of  Section  61  (Regulation  II  of 
1087). 

A  personal  decree  for  money  against  A 
oan,  in  no  way,  afieot  D  (A’s  partner  in 
trade)  even  supposing  such  partnership  to 
exist.-  7T.L.R„J. 

4.  .Section  409  C.  P.  C.,  [new  Section  65] 
has  no  application  to  oases  whero  the  Court 

elusion  of  the  Slrkar  as  a  defendant,  as  a 
necessary  party .  The  snit  was  not  insti¬ 
tute  against  the  Bewan ;  but  the  Court  at 
the  first  hearing  of  the  suit,  ordered  the 
toswah  to  be  inade  a  defendant,  in  the  exer- 
oise  of  its  discretion  under  Seotion  28.  Sec¬ 
tions  409  and  28  read  apd  construed  togp. 

former^  subjeot  to  the  provision  of  the  lilt, 
tbr  which  gives  a  wide  dieiretioh  to  the 
Cdurt.  To  oihstrue  them  otherwise  would 
be  to  limit  the  exercise  of.  the  discretion 
vested  in  Courts  by  Seotion  28  and  to  render 


it  impossible  to  the  Slrkar  to  intervene  as  a 
party  to  any  snit.  -  8  T.  L,  R.,  U2, 

Pol.  —17  T.  L.B.,  168. 

1  S.  D.,  273.  . 

Dist.-l  S.  D„  87. 

Kef.-2S.D„  266. 

S.  The  suit  was  to  reoover  money  dee 
under  a  hypothecation  bond,  by  sale  of  the 
interest  of  1st  and  2nd  defendants  in  the 
hypothecated  property.  Defendants  3  to  5 
were  made  parties  on  their  own  application 
as  they  oiaimed  portions  of  the  hypotheoab 
ed  property  under  titles  adverse  to  lBtand 
2nd  defendants.  The  question  having  arisen 
in  appeal  by  the  6th  defendant  as  to  whs- 
ther,  in  the  oiroumntanoes  of  the  case,  his 
admission  as  a  party  was  right. 

Held  ( Kunhiraman  Nair,  3.  dissenting).- 
Seotion  63  of  the  (old)  Code  of  Civil  Prooe. 
dure  dearly  requires  the  person  who  has 
any  right  to  the  property  in  dispute  in  a 
pending  suit,  to  be  made  a  party  to  such 
suit  to  enable  him  to  protect  his  interests, 
and  therefore,  the  appellant  (Sth  defendant) 
was  entitled  to  be  joined  as  a  party. 

^  Per  KunMrathan  Nair,  J.,— The  Seo¬ 
tion  simply  permits  the  Courts  to  let  in, 
as  additional  plaintiffs  or  defendants,  pit- 
sons  who  ih  addition'  to  being  the  olai'mshlt 
to  the  subjeot-matter  of  the  suit,  are  likely 
to  be  prejudicially  affectedby  the  remit  ?! 
the  suit,  and  it  is  no  authority  for  brlngim; 
in  as  additional  parties  any  body  and  eveft 
body  who  may  happen  to  olaim  the  pro¬ 
perty  in  suit  as  hisor  their  own  by  purchase 
or  otherwise.  To  bring  persons  upon  the 
reoord  whoBe  interests  are  hot  idefffioal 
wi'fh  those  of  either  plaintiff  or  defendant, 
necessarily  complicates  the  jirrocesdingsBW 
greatly  impedes  the  progress  of  a  suit,  ana 
the  Courts  in  TravAnoore,  with  their  ex¬ 
perience  of  the  litigious  character  of  the 
bulkof  the  publlo,  Bhould  be  ve'fy  oereful 
in  the  exercise  of  the  power  granted  by  the 
Section  and  should  not  bring  in  the  inter- 
venors,. unless  they  (the  Courts)  are  qtffte 
satisfied  that  the  i'ntervehors  would  Be  pre¬ 
judiced  by  .the  result  of  the  suit. 
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Cosby,  <T.— I  oonstrae  the  words  “or  who  hearing  of  a  salt  that  all  the  persons  who 
olaims  some  share  or  interest  in  the  sobjeot-  may  be  entitled  to,  or  who  claim  some  share 


i]  the  civil  Procedure  code 

,  the  order  for  making  the  ad.  nature  of  the  Utigati 


regulation  VIII  or  IKK). 


[Or.  I,r  JO 


enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  ques¬ 
tions  involved  in  the  suit,  must  be  added  as 

Where  one  of  the  two  daughters  of  a 
Hindu  Makkathayam  father  brought  a  suit 

property  by  her  mother  and  the  other  sis¬ 
ter  (find  defendant)  against  the  latter  and 
the  vendee,  and  the  Distriot  Judge  found 
that  the  sister  who  joined  in  the  execution 
of  the  sale  was  unnecessarily  made  a  defen¬ 
dant  in  the  suit : 

Held.-The  view  taken  by  the  District  Judge 
was  bad  In  law  owing  to  defect  of  parties.  The 
cause  must  be  proceeded  with,  after  making 


able  the  Court  effectually  and  completely  bo 
adjudicate  upon  and  settle  all  the  questions 
involved  in  the  suit”,  as  pointed  out  in  Seo 

a  person  not  originally  impleaded  is  to  be 
made  a  party  only  if  the  questions  raised  in 

and  effectually  determined  between  the  par¬ 
ties  to  the  suit  or  is  it  meant  completely 
and  effectually  determined  so  that  they 


14.  Where  the  daughters  of  a  deceased 
Mahomedan  sued  for  the  cancellation  of  a 
Court  sale  of  his  property  held  in  execution 
of  a  decree  obtained  for  his  debts  in  a  .suit 
which  was  sufficiently  contested  by  their 
mother  on  their  behalf  and  in  good  faith, 
even  though  they  were  no  parties  to  the 


Held. — As  a  Mahomedan  widow  who  is 
any  of  his  other  heirs  oonld  bind  that  estate 

tors,  if,  being  in  possession  of  the  whole 
estate,  she  defended  bona,  fide  the  suit 
brought  for  such  debts,  the  daughters  (the 
plaintiffs)  must  be  bound  by  the  decree  and 
the  execution  sale.—  15  T.  L.  R.,  1 9.7, 
Dist.— 21  T.  L.  R,,  223. 

Bef. — 21  T.  L.  R„  131. 

15,  A  junior  member  of  a  Marumakka- 
thayam  Tarwad  can  sue  for  rent  due  to  the 
Tarwad  provided  the  Karanavan  is  made  a 
party  to  the  suit  and  is  found  to  have  been 
acting  against  the  interest  of  the  Tarwad, 
He  can  also  take  out  process  and  realise  the 
amount  due  in  execution, ;  but  the  money 
should  not  be  taken  out  of  the  Court  except 
on  the  joint  application  of  the  said  junior 


any  of  them  and  third  parties  ?  To  accept 
the  more  restricted  interpretation  involves 
the  addition  of  words  which  we  do  not  liad 

*  tions  which  cannot  be  determined  between 
the  parties  to  the  suit  one  way  or  the  other, 
and  of  whioh  the  determination,  if  they  be 
material,  will  as  between  the  parties  to  the 
suit,  not  be  dual.  On  the  other  hand,  the 
interpretation  warranted  by  the  terms 
would  enable  the  Court  to  avoid  conflicting 
decisions  on  the  same  question  whioh  would 
work  injustice  to  a  party  to  the  suit  and 
finally  and  effeotually  put  an  end  to  litiga¬ 
tion  respecting  them”,  (5  Mad.  52), — 

15  T.  L.R.,  81. 

Bef.— 24  T.  L.  R„  181. 

1S.D„  339. 

18  T.  L,  J,  671. 


Ref.— 23  T.  L.  R.,  133. 

24T.L.  R.,  195. 

16.  The  original  suit  was  by  a  Metropo¬ 
litan  and  two  priests  for  a  declaratory  de- 

yenoulem  Churoh  and  for  an  injunction 
against  the  1st  defendant  prohibiting  him 
frem  exeroising  the  office  of  priest  in  che 
said  Ohurch.  Certain  persons  calling  them’- 
selves  Yogakars  and  Kysthanakars.  of  the 
Church  applied  to  the  Court  that  they  and 
the  other  parishioners  should  be  made  par¬ 
ties  ho  the  suit.  Tbs  Distriot  Judge  order¬ 
ed  the  issue  of  a  notioe  regarding  the  insti¬ 
tution  of  the  suit  to  all  persons  having  an 
interest  in  it.  The  plaintiffs  appealed  against 
that  order ; 
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speaking,  the  order  is  one  falling  within 
the  purview  of  Section  357,  0.  P.  C.  [=  Or. 
ZXUI,  r.l  ],  ana  as  suoh  no  appeal  will 
lie. 

If  the  2nd  plaintiff  olaims  adversely  to 
both  the  1st  plaintiff  and  defendants,  ha 
should  not  have  been  made  a  party,  much 
in  the  same  way  that  where  A  sues  his 
lessor  for  possession  of  land,  0  intervenes 
wi  aiming  it  as  his,  0  should  not  be  made  a 
party  to  the  suit.—  2  S.  D.,  287 . 

31.  Plaintiff  entered  into  a  contract 
with  the  Sirkar  (through  the  pelshkar  of 
Padmanabhapuram)  for  the  performance 
of  oerbain  workB.  Defendant  received  the 
remuneration  for  the  work  from  the  Sirkar 
on  the  ground  that  the  PeiBhkar  entered 
into  a  similar  agreement  for  the  same  with 
defendant.  Subsequently  plaintiff  brought 
a  suit  for  the  recovery  of  the  amount. 

arid.— The  Sirkar  is  a  necessary  party : 
there  is  no  privity  of  contraot  between 
plaintiff  and  defendant. 

The  lower  Court  in  the  case  held  the 
plaint  suit  in  its  present  form  would  not  lie 
and  returned  the  plaint  for  amendment  and 
presentation  to  the  proper  Court  by  making 
theSirkar  a  party, Tho  effeot  of  returning  the 
plaint  to  the  plaintiff  for  presentation  to  the 
proper  Court,  leaving  it  to  plaintiff  to  make 
the  Sirkar  a  party  will  not  secure  the  plain¬ 
tiff  against  the  bar  of  limitation.— 

32.  Plaintiff  sued  for  oanoellation  of 
Pattah  granted  to  defendant  in  respect  of 
certain  land  whloh  he  olaimed  as  part  of 
his  registered  holding.  The  defendant  con¬ 
tended  that  it  was  Sirkar  Puthuval  and  he 
was  granted  pattah  after  levying  Vilayar- 
thorn.  The  District  Judge  reversing  the 
Hunslff’s  deoree  whioh  awarded  possession 
of  plaint  property  to  plaintiff,  remanded  the 
suit  for  making  the  Sirkar  a  party  to  the 


(2)  An  Appellate  Court  has  all  the 
powers  of  an  original  Court,  and  the  ptopat 
order  to  have  passed  was  for  the  Judge 
himself  to  direot  the  Sirkar  to  be  added  ab 
a  party  and  return  the  plaint  for  present¬ 
ation  to  himself  after  suoh  amendments.— 
*  $.  D„  374. 

Ref. -11  T.  L.  J  ,  87. 

19  T.  L.  J.f  158. 

33.  Plaintiff,  a  mortgagee,  created  a 
aub-mortgage  upon  the  mortgaged  ProPer. 
ties.  Without  impleading  the  sub-mort. 
gagee  as  a  party,  he  brought  a  suit  for  the 
reoovery  of  money  upon  the  mortgage, 
bond.  The  defendant  pleaded  dipcharge 
whioh  was  disbelieved.  The  Munsiff,  how* 
ever,  dismissed  the  suit  on  the  ground  that 

.  the  plaintiff  should  have  made  the  sub 
morbgagee  also  party  to  the  suit  and  that 
It  was  too  late  for  the  Court  to  make  the 
sub-mortagee  a  party  on  its  own  motion,  as 
the  plaintiff  by  his  default  to  appear  as  a 
witness  and  to  mention  the  sub-mortgage 
in  the  pleadings,  has  forfeited. his  olaimto 
any  suoh  indulgence. 

Hrid,— {  1)  On  the  finding  that  the  plea 
of  discharge  was  false,  the  sub-mortgagee 
ought  to  have  been  made  a  party  to  the 
suit  by  the  Court.  In  the  interests  of  jus¬ 
tice,  the  plaintiff  should  be  allowed  an  op¬ 
portunity  to  add  the  sub-mortgagee  as  a 
party.  In  the  faoe  of  the  finding,  the  ques¬ 
tion  is  whether  tho  discretion  given  to  the 
Court  to  add  parties  should  not  be  exercised 
in  furtherance  of  a  just  claim  merely  he. 
oause  the  olaimant  has  been  guilty  of  eyes 
wilful  default.  There  cannot  be  two  answers 

(2)  For  the  plaintiff’s  default,  the  suit- 
able  punishment  will  be  to  saddle  him  with 
the  oosts  of  the  opposite  party  oooasioned 
by  suoh  default  and  that  will  be  the  ooste 
of  bhe  appeal,  the  costs  of  the  lower  Court 
following  the  deolsion  on  the  merits,— 

3  S.  D.,  40. 

34.  In  a  suit  for  the  cancellation  of  ft 
lease  deed,  the  purchaser  of  the  rights  of 
the  lessor  for  the  arrears  of  rent  nnder  the 
lease  Is  a  necessary  party.—  3  S.  D.,  84, 


J?rid,-(1)  The  Sirkar 
party. 
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35,  Suit;  was  to  set  aside  an  Udampadi 
exeouted  bo  defendants  1 0  to  12  by  1st  de¬ 
fendant  (Katanavan)  to  remove  him  from 
Karanavanship  and  to  recover  possession  of 
the  properties  conveyed  under  the  Udam- 
podl  bo  the  defendants  10  bo  12. 

The  13th  defendant  olalmed  to  be  added 
as  a  party  on  the  ground  that  the  Udampadi 

property  -whose  title  has  vested  in  his  fami¬ 
ly  on  account  of  the  failure  of  the  plaintiff's 
Tarwad  to  execute  a  deoree  for  redemption. 
The  District  Judge  granted  the  prayer. 

Held— The  Civil  Procedure  Code  gives 
the  Coart  the  necessary  power  to  add  snob 
a  party  as  defendant. 

In  mortgages,  the  ordinary  rule  has  been 
held  to  be  that  a  plaintiff  mortgagee  cannot 
be  allowed  so  to  frame  his  suit  as  to  draw 
into  controversy  the  title  of  a  third  party, 
who  is  in  no  way  connected  with  the  mort¬ 
gage  and  who  has  set  np  a  title  paramount 
to  that  of  the  mortgagor  and  mortgagee. 
Bnb  the  ruling  appears  to  be  based  upon 
considerations  relating  to  the  scope  of  a 
mortgage  suit  whioh  is  only  to  cut  off  the 
equity  of  redemption  and  bar  the  right  of 
the  mortgagee  and  those  claiming  under 
him.  But  on  actions  for  ejectment  the  per¬ 
sons  who  have  a  right  to  defend  are  per¬ 
sons  named  in  the  writ  and  any  person  who 
is  in  possession  by  himself  or  his  tenant— 
3  S.D.,  899. 

Bef— 18  T.  L.  J.,  671. 

36.  Plaintiff  sued  to  recover  his  one- 
sixth  share  in  a  certain  Oodukoor  property 
puxohased  by  him  in  Court  auction.  De¬ 
fendants  inter  alia  contended  that  two 
other  properties  in  which  the  judgment- 
debtor  for  whose  decree-debt  his  share  in 
the  plaint  property  was  sold  in  auction,  had 
a  share,  should  be  inoluded  in  the  suit,  and 
the  persons  in  possession  made  parties 
thereto.  The  District  Judge  upholding  the 
contentions  of  defendants  remanded  the 


Held— It  is  only  where  a  partition  Is 
sought  by  a  member  of  joint  undivided 
Hindu  family  that  all  the  properties  should 
be  inoluded  in  a  suit  for  partition. — 

4S.D,  373. 

37.  In  a  suit  on  a  negotiable  instrument 
against  the  executant  by  the  payee  or  his 
legal  representative,  the  defendant  cannot 
raise  the  contention  that  the  payee  was 
merely  the  benamidar  of  a  third  person— 

K.  P.,  368. 

38.  In  a  scut  for  maintenance  by  some 
ont  of  several  members  of  a  Maromakka- 
thayam  Tarwad  against  the  Karanayan 
thereof,  all  the  other  members  of  the  Tar¬ 
wad  are  not  necessary  parties.  The  suit  is 
not  bad  for  the  non- joinder  of  all  the  mem¬ 
bers  of  the  Tarwad. 

Bat  all  the  members  on  whose  behalf 
maintenance  is  olaimed  should  be  brought 

state  and  prove  his  objections  to  their  in¬ 
dividual  claims—  26  T.  L.  R.,  44 

(-1  T.  L.  3.,  322), 
Dist.  -  8  T.  L,  J.,  312. 

Bef.  -14  T.  L.  J„  464. 

Dies.— 14  T.  L.J.,  31C. 

16  T.  L.  J„  545. 

39.  Plaintiffs  sued  for  redemption  of  a 
mortgage  and  joined  as  defendants  the 
mortgagee  and  also  A  and  B,  persons  in  pos¬ 
session  of  the  mortgaged  property.  A  and  B 
contended  that  the  property  mortgaged  was 
not  the  plaint  property  hut  a  different  one 
and  that  they  were  in  possession  of  the 
plaint  property  under  a  sale  from  a  stran¬ 
ger  C  who  was  therefore  made  an  additional 
defendant,  The  Court  upholding  the  de¬ 
fence  dismissed  the  suit.  On  appeal  the 
District  Judge  ordered  the  removal  of  A,  B 
and  C  from  the  record  on  the  ground  that 
they  had  been  improperly  impleaded  in  the 
suit  and  deoreed  the  suit, 

HeW.— As  A  and  B  were  made  defendants 
by  plaintiff  himself  and  C  was  made  an  ad¬ 
ditional  defendant  without  any  demur  from 
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the  plaintiff,  the  plaintiff  could  not  subsequ¬ 
ently  be  allowed  to  object  to  the  presence 
of  A,  B  ana  C  on  the  record,  and  the  lower 
Conrt  aoted  wrongly  in  temoying  them  from 
'the  record. 

Quaere.—' Whether  persons  who  set  up 
paramount  title  to  the  mortgaged  property 
are  necessary  parties  to  a  suit  for  redemp¬ 
tion  of  the  property.— 29  T.  L.  R.,  85 

(  =3  T.  L.  J.,  367), 
Dlst.— 19  T.  L.  J.,  10S6. 

40.  In  view  of  the  iaot  that  the  plaintiff 

fendant’s  oo-owners  or  partners,  it  is  better 
they  should  be  added  as  parties  in  order 
that  any  deoree  that  may  be  passed  may 
bind  them.-  30  T.  L.  R.,  1 16 

(  =4  T,  L.  J.,  342). 

makkathayam  Tarwad  is  not  an  essential 
party  to  a  suit  for  the  removal  of  the  Kara- 
navan  of  the  Tarwad.—  30  T.  L.  R 251. 

42.  In  case’s  where  it  is  thought  that  the 
Sirkar  should  be  made  a  party,  the  Mun- 
siffs’  Courts  should  implead  the  Sirkar  as  a 
party,  and  then  return  the  plaint  for  pre¬ 
sentation  to  the  proper  Oourt.Mere  direction 
to  implead  the  Sirkar  as  a  party  would  not 
jus&ify  the  return  of  a  plaint.— 

S  T.  L.  J.,  351 . 

43.  Plaintiff,  alleging  that  the  plaint 
property  formed  part  of  a  garden  registered 
as  puduval  in  his  name,  but  that  the  Pat- 
tah  therefor  had  been  erroneously  given  to 
the  defendant,  sued  for  declaration  of  hia 
title  over  the  plaint  property  and  for  set* 
ting  aside  the  Pattah  granted  to  the  defen¬ 
dant.  The  defendant  contended  that  the 
platrib  property  formed  part  of  a  garden  re¬ 
gistered  In  his  (defendant's)  own  name  And 
that  the  J’attfah  was  not  liable  to  be  set 
aside.  The  Conrt  of  first  instance  decreed 
the  su.it:  On  appeal  by  the  defendant,  the 
Efletfciof  Judge',  holding  that  the  Sirkar  Was 
a  neoessary  party  to  fihei  suit,  set  aside  tte 
MnnsiS’s  deoree  and  remanded  the  suit  un¬ 
der  Section  533,  G,  P.  G.  for  impleading  the 
Sirkar, 


Eeld.—  Though  the  Sirkar  might  hare 
been  made  a  patty  so  as  to  bind  it  by  a  de- 
oree  add  prevent  future  litigation,  it  W1; 

In  the  case,  there  had  been  two  registry 
one  in  the  name  of  either  party.— 

81  T.  L.R,S, 
Ref  .-32  T.  L.R.,  16. 

44.  Plaintiff,  a  sub-partner,  bronght  the 
suit  after  dissolution  of  the  major  partner- 
ship  asking  that  accounts  of  the  major 
partnership  should  be  taken  and  the  amount 
due  to  the  partner,  whose  sub-partner  the 
plaintiff  was,  should  be  ascertained. 

Eeld  —The  members  of  the  major  part¬ 
nership  were  necessary  parties  to  the  soth- 
32  T.  C.  R .,211 
(-7  T.L.J.3S), 

45.  If  the  plaintiff  merely  sues  for  ar¬ 
rears  of  maintenance,  the  suit,  though  ore 
for  maintenance,  does  not  differ  in  oharao- 

and  all  members  of  the  plaintiffs’  Tarwad 


If,  on  the  other  hand,  the  prayer  in  the 
salt  Is  to  oreate  a  perpetual  charge  of  uiliQ- 
tenanoe  on  the  Tarwad  properties  at  a  spe- 
oified  rate,  other  members  who  are  equally 
interested  in  having  their  own  interests  as 

guarded,  have  the  right  to  eoliutfa 
claim  and  see  that  a  fair  and  equitable  at- 
ratigement  is  come  to.—  8  T.  L.  J„  311 
Fol.-aO  T.  L.  R.,  11 

(—14  T.  L.  J.:,  90). 

16  T.  L.  J,,  545. 

Ref.— 14  T.  L.  J.,  464. 

46.  it  is  competent  to  &  C6urt,  at  iiiy 
stage  oi  the  prbbeediffgs,  either  hpdf  <fc 
without  the  Upplioatioti  of  a  party, 'to  iirder 
that  tire  hhm5  o t  a  party  ito^Wperly  jbiM 
btfstrdokoult. 

The  fundamental  principle  underlying 
the  rule  relating  to  the  joinder  of  parti  te 
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“that  all  concerned  in  the  demand  ought  to 
be  made  parties  in  equity.  Not  all  concern* 
ed  in  the  subject-matter,  respecting  which 
a  thing  is  demanded,  but  all  concerned  in 
the  very  thing  which  is  demanded,  in  the 
matter  petitioned  for,  in  the  prayer  of  the 
bill,  or  in  other  words,  in  the  object  of  the 
suit.” 

Per  Raman  Tampi,  J.— The  word  “may” 
used  in  the  first  sentence  of  Section  2S 
ought  to  be  interpreted  with  reference  to 
the  context  and  “the  particular  provisions 
or  the  general  soope  and  objects  of  the  en* 
actment  conferring  the  power.”  In  the 
absence  of  any  provision  depriving  the 
Courts  of  the  power  to  act  suo  moto  in  the 
matter  of  striking  out  the  name  of  any 
party  to  the  suit,  I  am  dear  that  suoh 
power  may  be  validly  exercised.  *  *  Sec¬ 
tion  28  contains  an  enabling  provision  whioh 
maybe  availed  of  by  the  parties  at  certain 

effect  to  by  the  Court  at  any  time  consis¬ 
tently  with  equitable  and  just  considera¬ 
tions.  *  Though  the  Court  acted  in  the 
case  on  the  motion  of  the  plaintiff,  Its  order 
may  be  upheld  as  one  made  in  the  exercise 
of  its  own  inherent  jurisdiction.— 

It  T.  L.  J.,  278, 

47.  It  is  dear  law  that  where  there  are 
several  trustees  all  of  them  should  be  im¬ 
pleaded  in  suits  relating  to  the  trust.— 

13  T.  LJ.,  486. 

48,  In  a  suit  for  declaration  of  right  to 

of  maintenance  brought  by  junior  members 
ofaNayar  Tarwad,  all  the  adult  members 
of  the  Tarwad  should  be  impleaded  as  par¬ 
ties.  Section  25  of  the  Nayar  Regulation 
does  net  militate  against  this  rule  as  it  was 
enacted  in  order  to  proteob  strangers  seek¬ 
ing  relief  against  the  Tarwad  and  to  safe¬ 
guard  the  interests  of  the  Tarwad  as  a 
whole. 


by  demanding  separate  maintenance.  A 
fair  equitable  adjustment  of  this  right  Is 
impossible  or  at  least  practically  difihult 
unless  the  adult  members  of  the  Tarwad 
are  given  an  opportunity  of  contesting  the 
claim.-  40  T.  L.  R„  11 

.  (=  14  T.  L.  J„  90). 

Fol.-U  T.  L.  J.,  310. 

16  T.  L.  -J,,  545. 

49.  In  cases  where  the  plaintiff  seeks 
for  a  declaration  of  his  right  to  get  and  the 
grant  to  him  of  a  specific  amount  as  future 
maintenance  as  against  the  Tarwad,  all  the 
adult  members  of  the  Tarwad  should  be 
made  parties. 

The  right  of  every  member  of  a  Tarwad 
to  be  maintained  out  of  the  Tarwad  proper¬ 
ties  is  an  individual  right,  and  a  fair  and 
equitable  adjustment  of  this  right  is  impos¬ 
sible,  or,  at  least,  practically  difnoult,  un¬ 
less  the  adult  members  of  the  Tarwad  are 
given  an  opportunity  of  contesting  the 
claim  for  declaration  put  forward  in  the 

The  above  view  does  not  go  against  the 
provisions  of  Seotion  25  of  the  Nayat  Regu¬ 
lation  (of  1088).  The  words  “no  decree 
shall  bind  a  Tarwad  unless  it  he  obtained  in 
a  suit  against  the  Karanavan  as  such,  etc." 
ooourring  in  Seotion  25  would  appear  to  in¬ 
dicate  that  the  provisions  therein  were 
meant  to  apply  only  to  those  suits  whioh 
could  be  brought  against  the  Karanavan  of 
a  Tarwad  not  only  at  such,  bub  otherwise 
also,  i.  independent  of  and  without  re¬ 
ference  to  his  position  as  Karanavan,  and 
were  nob  intended  to  govern  those  suits 
whioh  cannot  be  brought  against  a  Kara¬ 
navan  except  as  such  or  which  could  be 
brought  against  him  only  as  such.  A  suit 
by  a  junior  member  for  a  declaration  in 
respeot  of  future  separate  maintenance  fails 
within  the  latter  description  of  suits  liah- 
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SO.  The  suit  was  for  reoovery  of  arrears 
of  rent  in  respect  of  a  land  leased  to  the 
defendant  by  the  plaintiff  under  a  lease 
deed.  The  defenee  was  that  the  land  was 
leased  by  the  plaintiff  and  another  oo-sharer 
and  that  the  plaintiff's  share  of  the  rent 
was  paid  to  the  plaintiff  and  the  oo-sharer’ s 
portion  of  the  rent  to  him.  Both  the  lower 
Oourts  deoreed  the  plaintiff’s  suit.  In  spe¬ 
cial  appeal,  the  defendant  contended  that 
the  person  referred  to  aB  the  plaintiff’s  oo- 
sharer  should  have  been  impleaded  as  a 
party  to  the  suit  and  the  defendant  allowed 
to  prove  that  his  share  of  the  rent  was  paid 

Mali. — A  lessee  oannot  be  allowed  to  set 
up  the  title  of  an  alleged  oo-sharer  of  the 
lessor,  as  to  do  so  would  be  to  defeat  the 
fundamental  principles  of  estoppel  as  enact¬ 
ed  in  Seotiou  116  of  the  evidence  Aot. 

A  person  tahing  a  lease  from  one  of  seve¬ 
ral  co-sharers  cannot  dispute  his  lessor’s 

in  ejeotment.  The  person  referred  to  by 
the  defendant  as  the  plaintiff’s  oo-sharer  is 
not  a  neoessary  party  to  the  suit.— 

14  T.  L.  d..  393, 
51-  The  original  plaintiff  having  died, 
his  daughters  were  impleaded  as  his  legal 
representatives.  On  a  subsequent  date,  the 
defendants  petitioned  that  these  petitioners 
(the  daughters)  had  been  wrongly  brought 
on  reoord.  The  Oourt,  holding  that  the  suit 
had  abated  on  the  death  of  the,  original 
plaintiff,  directed  the  removal  of  the  peti¬ 
tioners  from  the  array  of  parties. 

Held.— The  order  directing  the  abatement 
of  the  suit  was  virtually  a  decree  and  was 
therefore  appealable  as  such.  The  order, 
in  so  far  as  it  dlreoted  the  removal  of  the 
petitioners  from  the  array  of  parties  fell 
within  Section  28, 0.  B.  0.,  and  was  appeal- 
able.  The  revision  petition  was  therefore  in¬ 
competent,—  IS  T.  L.  J,  926, 

52.  It  is  true  that  Seotion  28  gives  the 
Oourt  very  wide  discretion  to  add  parties 
at  any  stage  of  the  proceedings.  The  term 
“questions  involved  in  the  suit”  in  Section 


28  does  not  inolude  any  claim  which  can 
possibly  be  put  forward  by  any  tody  to  the 
property  Involved  in  the  suit.  The  words 
imply  that  the  defendant  to  be  added  msit 
be  a  defendant  against  whom  the  plaWf 

to  be  determined  in  the  action  and  it  wu 
never  intended  to  apply  where .  the  per*® 

against  whom  the  plaintiff  has  no  claim  end 
does  not  wish  to  prosecute  any. 

The  mere  fact  that  a  preliminary  decree 
had  been  passed  does  not  by  itself  prevent 
the  Oourt,  from  exercising  its  jurisdiction  to 
add  parties,  under  the  seaond  paragraph  of 
Seotion  2S,  but  such  parties  should  not  he 

able  the  Court  to  adjudicate  on  all  the  qua- 
tions  involved  in  the  suit  which  wordo  do 
not  mean  all  the  queotions  relating  to  the 
property  involved  in  the  suit.— 

42  T.  L.  R„  m, 

S3.  The  plaintiff  claiming  to  be  the  dir¬ 
ect  Seshakaran  of  the  deceased  Karanavan 
of  a  Tarwad  and  on  the  strength  of  on 
Udampadi  execrated  in  his  favour  by  the  de¬ 
ceased  Karanavan  sued  for  the  recovery  ol 
the  amount  due  under  a  promissory  note 
executed  by  the  defendant  in  favour  of  the 
deceased  Karanavan.  The  defendant  con¬ 
tended  inter  alia  that  as  the  amonnt  under 
the  note  wbb  advanced  out  of  the  Tarwsa 
funds,  the  Karanavan  of  the  Tarwad  at 
the  time  of  suit  was  a  neoessary  party. 

Held  — ( 1)  The  addition  of  the  Karana¬ 
van  of  the  Tarwad  and  the  senior  Ananda- 

party  defendants  in  the  suit,  was  essential 
for  effectually  and  completely  adjudicating 
upon  all  the  questions  relating  to  the  reliefs 
claimed  in  the  plaint. 

(2)  The  omission  to  press  the  objection 
against  non-joinder  specifically  raised  in  the 
written  statement  oould  not  amount  toe 
waiver  of  the  objection.  Even  if  the  objec¬ 
tion  on  the  ground  of  non-joinder  had  not 
been  specifically  taken  by  the  defendant,  the 
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statutory  provision  (Section  23)  clearly  em¬ 
powers  the  Court  to  remedy  this  defect,  if 
is  the  peculiar  nature  of  the  oase  the  same 
is  considered  necessary. 

The  power  conferred  by  the  statute  is  dis¬ 
cretionary,  but  is  widely  exercised  even 
though  the  addition  of  now  parties  may  add 
new  issues.  But  if  the  plaintiff  objects  and 
serious  embarrassment  or  iaoonvenienee  will 
be  caased  to  him,  the  addition  should  not 
be  effected.  On  the  one  hand,  the  Courts 
have  to  bear  in  mind  that  the  plaintiff  as 
the  dominus  litus  should  have  his  discre¬ 
tion  untrammelled  to  decide,  whom  all  he 
should  fight  with,  to  obtain  the  reliefs  he 
olaimed  and  that  the  ‘questions  involved  in 
the  suit*  contemplated  in  the  statutory  pro¬ 
vision  refer  only  to  those  wibh  regard  to 
the  right  set  np  and  relief  olaimed  on  the 
one  side  and  denied  or  withheld  on  the 
other.  The  necessity  of  avoiding  a  multi¬ 
plicity  of  snits  and  preventing  the  defendant 
from  being  harrassed  by  other  suits  for  the 
identical  relief  olaimed  in  the  suit  should 
not  also  be  ignored.—  43  T.  L.  R.,  434. 

54.  It  has  been  consistently  held  that, 
in  suits  for  the  enforcement  of  the  rights 
under  purchases,  either  at  a  private  sale  or 
a  Court  sale  of  Cbibty  dues,  from  a  prized 
subscriber,  all  the  unprized  subscribers  are 

the  Chitty  assets.  The  Chibties  Regulation 
has  not  altered  the  law  on  this  matter,  as 
the  legal  rights  and  liabilities  springing  np 
from  the  relationship  of  the  foreman  and 
the  prized  and  unprized  subscribers  in  the 
Chitty  conoern,  contained  in  the  Regu¬ 
lation  are  substantially  the  same  as  those 
formulated  in  the  precedents  of  the  High 
Court  before  the  Regulation  was  enacted. 
Under  Section  23,  C.P.  C.,  a  distinction  is 
sometimes  drawn  between  ‘necessary7  par¬ 
ties  and  ‘proper’  parties  so  far  as  notions 
are  concerned.  ‘Necessary*  parties  are  those 
without  whom  no  decree  at  all  can  be  rend¬ 
ered,  while  ‘proper’  parties  are  said  to  be 
those  whose  presenoe  renders  the  decree 
more  effectual,  i,  e„  those  by  whose  presen¬ 
ce  the  decree  becomes  a  complete  deter¬ 


mination  of  all  the  questions  which  cau 
arise  and  of  all  the  rights  which  are  con¬ 
nected  with  the  subject-matter  of  the  onn- 

In  the  matter  of  applications  by  inter- 
venors,  the  Courts  have  to  scrutinise  the 
allegations  regarding  the  necessity  of  im¬ 
pleading  the  parties  concerned,  and  if  the 
application  in  question  is  opposed,  they 
should  unhesitatingly  reject  the  same,  un¬ 
less  they  are  satisfied  that  having  regard  to 
the  cause  of  action  alleged,  and  the  relief 
olaimed,  there  could  not  be  a  properly  con¬ 
stituted  suit  without  them  on  reoora.  It 
will  also  have  to  be  borne  in  mind  in  this 
connection  that  the  plaintiff  being  generally 
the  dominus  litus,  he  should  not  be  compel¬ 
led  to  fight  against  some  other  litigant  not 
of  his  own  choice,  and  whose  presence  on 
record,  is  not  required  by  a  positive  rule  of 
law,  or  seek  for  a  determination  of  questions 
which  would  not  arise  in  the  nature  of  the 
right  set  up  and  the  reliefs  claimed  by  him. 

18  T.  L,  J(|  671. 

55.  As  regards  the  parties  who  have  to 
be  on  record  in  suit  based  on  mortgages,  the 
Courts  have  to  be  governed  by  the  general 
provisions  relating  to  joinder  of  parties  con¬ 
tained  in  the  Civil  Procedure  Code,  the 
Court  having  the  power  to  implead  such 
persons  whose  presence  on  record  is  in  its 
opinion  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudi¬ 
cate  upon  and  settle  all  the  questions  in¬ 
volved  in  the  suit  (Order  I,  Rule  10).  A 
mortgage  suit  should  be  complete  by  itself, 
so  as  to  ensure  a  final  adjudication  of  all  the 
questions  involved  and  have  the  same  set¬ 
tled  cnoe  for  all,  with  a  view  to  avoid  mul¬ 
tiplicity  of  suits. 

All  persons  having  an  interest  either  in 
the  mortgage  security  or  in  the  right  of  re¬ 
demption  are  required  to  be  joined;  as  par¬ 
ties  to  suits  relating  to  mortgages.  Puisne 
mortgages  could  sue  for  foreclosure  or  sale 
without  the  prior  mortgagee  on  record,  and  ■ 
the  prior  mortgagees  need  not  be  impleaded 
by  them  in  snits  for  redemption  of  subse¬ 
quent  mortgages. 
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In  actions  by  prior  mortgagees  to  enforoe  the  plaintiffs  »n4  the  defendants  deaUi 
their  mortgages,  the  subsequent  enoumbran-  their  status  ana  protested  against  their  it. 
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11.  The  Court  may  give  the  conduct  of  the  suit  to  such 

„  '  person  as  it  deems  proper. 

Conduct  of  suit. 

12.  (1)  Where  there  are  more  plaintiffs  than  one,  any  one 

or  more  of  them  may  be  authorised  by  any  other 
s6TePr»ipTalntifil  or°a°.  of  them  to  appear,  plead  or  act  for  such  other 
fondants  for  others.  jj,  any  proceeding ;  and  in  like  manner,  where 
there  are  more  defendants  than  one,  any  one  or 
more  of  them  may  be  authorised  by  any  other  of  them  to  appear, 
plead  or  act  for  such  other  in  any  proceeding. 

(2)  The  authority  shall  be  in  writing  signed  by  the 
party  giving  it  and  attested  by  two  witnesses  and  shall  be  filed  in 
Court. 

(3)  It  shaE  be  lawful  for  the  Court  in  any  particular 
case  to  require  the  party  who  is  alleged  to  have  executed  the 
authority  above  mentioned  to  appear  before  it  and  admit  the  exe¬ 
cution  of  the  authority  or  to  issue  a  commission  to  ascertain  whether 
such  authority  is  genuine.  The  cost  of  issuing  the  commission 
shaE  be  paid  by  the  party  who  produces  the  authority.  If  the  aEeged 
executing  party  fails  to  appear  before  the  Court,  or  the  cost  of 
issuing  the  commission  be  not  deposited  within  the  time  fixed,  the 
Court  may  refuse  to  act  on  such  authority. 
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13.  All  objections  on  the  ground  of  non- joinder  or  mis-joindar 
of  parties  shall  be  taken  at  the  earliest  possible 

Objections  as  to  non-  .  .  .  .  1  ■  .  10 

joinder  or  mis-joinder.  opportunity  and,  m  all  cases  where  issues  are 
settled,  at  or  before  such  settlement,  unless  tie 
ground  of  objection  has  subsequently  arisen,  and  any  such  objec¬ 
tion  not  so  taken  shall  be  deemed  to  have  been  waived. 


“  Section  3  oi  the  amended  Bill  is .  new. 
It  dearly  defines  the  prooednre  to  be  adopt¬ 
ed  in.  the  oats  of  a  Power-af-Altorney  pro- 
dnded;hy  one  of  the  parties,  in  the  event  of 
the  Conrt  entertaining  any  donbt  as  to  its 
authenticity.  The  responsibility  and  liabi-' 
lity  of  the  party  not  appearing  before  the 
Conrt  and  the  validity  of  the  decree  passed 
against  him  depend  upon  the  genuineness  of 
tfie  authority.  Even  under  the  law,  as  it 
now  stands,  the  Conrt  may  exeroise  the 
power  which,  by  the  new  Section,  we  pro¬ 
pose  to  confer  on  them.  Bat  the  advantage 
at  a  dear  provision  on  the  point,  whioh  will 
remove  ali  causes  of  doubt,  has  indueed  us 
to  enact  this  Seotion.” 

Case  Law. 

1.  (1)  Though  Seotion  104  of  the  Civil 
Procedure  Code  (old)  allows  one  or  more 
plaintifls  to  appear  and  act  for  the  other  or 
others  of  them,  the  presentation  of  an  ap¬ 
peal  by  one  or  more  of  several  appellants 
for  the  other  or  others  of  them  is  wholly 
unsanotiohed  by  law.  An  appeal  mast  be 
filed  in  person  or  by  Vakil  or  by  a  recogniz¬ 
ed  agent  under  the  provisions  of  the  Code. 

(2)  An  appeal  filed  by  the  party  impro¬ 
perly  added  as  each  and  who  has  not  signed 
the  plaint,  is  bad  for  defect  of  parties. 

Seotion  104  of  Begnlation  11  of  1037  was 
as  follows:—  [“When  there  are  two  or  more 
plaintifis  any  one  or  more  of  them  may  be 
authorized  to  appear,  plead  and  aot  for  the 
other  or  others  of  them ;  and  in  like  man¬ 
ner,  when  there  are  two  or  more  defen¬ 
dant's,  anyone  or  more  of  them  may  be 
authorized  to  appear,  plead  and  act  for  the 
other  dr  others  of  them :  provided  that  the 


authority  shall  in  ail  oases  be  in  wi|t&t 
and  shall  bo  filed  in  the  Oourt ;  when 
filed,  it  shall  be  as  effeotnal  to  all  intent, 
and  purposes  as  if  the  person  so  authorial 
to  appear,  plead  and  aot,  were  a  pleid«,di 
the  Court.”].-  7T.  L A+M, 

2.  The  authority  under  Seotion  31,  0, 
P.  0.,  must  be  in  writing  signed  by  the  party 
giving  it,  attested  by  two  witnesses,  anl 
must  be  filed  in  Conrt.  The  Seotion  real 
as  a  whole  dearly  shows  that  such  auKh'o. 
risatiou  must  be  efieoted  before  the  aot  is 
done  by  the  person  authoriBed,- 

18  T.  L.  J„  S?l, 

Or.  I.c.  13  [  =  S.  30  =  Or.  I, r.iifj 

I.  Seotion  30  of  the  old  Begnlation  was 
as  follows 

“30.  Time  for  taking  abjections  at  to  non¬ 
joinder  or  mis-joinder, — All  objections  for 
want  of  parties,  or  for  joinderof  parties  who 
have  no  interest  in  the,  suit,  or  for  mis. 
joinder  as  oo.plaintifis  or  oo-defendants, 
shall  be  taken  at  the  earliest  possible  op¬ 
portunity,  and  in  all  oases,  before  the  first 
hearing,  and  any  suoh  objeotion  not  so 
taken  shall  be  deemed  to  have  been  waived 
by  the  defendant,” 

II.  In  the  Statement  of  Objects  and  Bes¬ 
sons  for  the  1901  amending  Bill,  it  was 
observed : — “  An  exception  should  ba  mads 
of  eases  in  whioh  the  ground  of  objeotion 
arises  subsequently,  as,  for  example,  where, 
after  the  firBt  hearing  and  before  deoree,  a 
oo-paroener,  remainderman  or  reversionei 
is  born,  or  a  female  party  is  married  fca 
stranger  to  the  suit.”—  India  Oazeiti. 

dated  21-12-1901,  Pi.  7. 
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t.  As  a  rule,  all  focmal  objections  to  a 
suit  snob  as  misjoinder,  &c  ..ought  to  be 

are  capable  of  amendment.  No  effect  should 
be  given  to  the  plea  of  misjoinder  as  it  was 
not  taken  in  the  Coart  below.  The  assignor 
being  liable  to  acoonnt  to  the  assignee,  on 
the  failure  of  the  claim  founded  upon  the 
assignment,  his  inclusion  as  co-defendant  is 
not  bad  for  mis-joinder.  The  modern  tend¬ 
ency  of  decisions  and  legislation  is  to  dis¬ 
courage  pleas  of  mis-joinder,— ■ 

ST.  L.  R.,  Id. 

2.  The  suit  was  by  junior  members  of  a 
Marumakkathayam  Tarwad  to  remove  de¬ 
fendant  from  his  offioe  of  Karauavan.  There 
were  other  junior  members  who  had  not 
been  impleaded.  On  this  ground,  the  case 
was  remanded  by  the  Judge.  In  appeal,  it 
was  contended  for  the  defendant  that  all 
members  of  the  Tarwad  are  essential  parties 
to  a  suit  for  removal  of  Karanavan  and  that 
the  suit  oould  not  go  on  in  the  absenoe  of 
any  of  the  members,  and  that  Section  30 
which  deals  with  waiver  of  an  objection  as 
to  mis-joinder  or  nonjoinder  of  parties  does 
not  apply  to  the  case  of  parties  so  essenti¬ 
ally  necessary  to  the  sait  that  it  oannot  be 
maintained  without  them. 

As  to  the  argument  founded  on  the  alleg¬ 
ed  inapplicability  of  Section  30,  it  means 
that  where  by  the  substantive  law  the  right 

tain  persons  jointly,  another  person  or  a  few 
of  those  persons  alone  cannot  maintain  the 
suit.  Though  generally,  objections  as  to 
mis-joinder  or  nonjoinder  in  all  such  bases 
may  not  be  within  Section  30,  It  may  be 
pointed  out  that  even  in  some  such  oaseg,  as 
in  the  case  of  joint  promisors,  joint  pro¬ 
misees  and  trustees,  objections  as  to  non¬ 
joinder  have  been  held  to  he  waived  because 
they  were  not  raised  at  the  earliest  possible 
opportunity.  The  rule  of  procedure  does 
nothing  more  than  provide  that  certain  roles 
of  substantive  law  can  only  be  enforced  or 
given  effeofc  to  in  a  particular  way  or  under 
particular  limitations. 


Obiter.— U  is  a  safe  maxim  for  a  Court  of 
appeal  to  be  governed  by  that  an  objection 
whioh,  if  taken,  might  have  been  cured  and 
which  has  not  been  taken  in  the  Court  be¬ 
low,  shall  not  be  taken  in  the  Court  of  ap¬ 
peal.—  30  T.  L.  R.,  261. 

3.  In  a  suit  for  redemption  of  amort- 

made  parties  on  the  ground  that  they  have 
trespassed  into  a  portion  of  the  mortgaged 
premises  daring  the  currency  of  the  mort¬ 
gage.  These  defendants  denied  the  tres¬ 
pass  and  contended  that  the  plaint  lands 
belonged  to  the  Sirkar  as  unregistered 
waste.  The  first  defendant-mortgagee  ad¬ 
mitted  the  mortgage.  The  Mnnsiff  allowed 
the  suit.  On  appeal,  it  was  contended  for 
the  first  time  by  the  defendants  Nos.  2  and  3 
that  the  Sirkar  was  a  _  assary  party.  The 
District  Judge  aocepting:this  contention,  re¬ 
versed  the  ilnnsifi's  decree  and  remanded 
the  suit  with  directions  to  make  the  Sirkar 
a  party  to  the  suit. 

Eeld. — (1)  As  the  defendants  Nos.  2  and 
3  had  not  obtained  any  title  to  the  land 
from  the  Sirkar,  the  latter  was  not  a  neoes- 
saiy  party. 

(2)  The  objection  for  want  of  parties  not 
having  been  taken  by  the  defendants  2  and 
3  before  the  first  hearing  should  be  deemed 
to  have  been  waived  by  them.  No  doubt, 
under  Section  28,  C.  P.  0.,  (  Or.  I,  r.  10  (2) 
and  (3)  ] ,  the  Court  is  invested  with  plenary 
powers  in  the  matter  of  adding  at  any  time 

necessary  in  order  to  enable  it  to  completely 
and  effectually  settle  all  the  questions  in¬ 
volved  in  the  suit.  The  presenoe  of  the 
Sirkar  as  a  party  on  the  record  is  not  neoes- 
sary  for  the  disposal  of  the  oase.~ 

32  T.  L.  R„ 

4.  The  plaintiff  claiming  to  be  the  direct 
Seshakaran  of  a  deceased  Karanavan  of  a 
Tarwad  and  on  the  strength  of  an  Udampadl 
executed  in  hia  favour  by  the  deceased  Ka- 
ranavan  sued  for  the  reoovery  of  the  amount 
due  under  a  promissory  note  executed  by 


m 
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i.  Every  suit  shall,  as  far  as  practicable,  be  framed  so  as 
Frame  of  unit  to  afford  ground  for  final  decision  upon  the 
subjects  in  dispute  and  to  prevent  further  litiga¬ 
tion  concerning  them. 

a.  (1)  Every  suit  shall  include  the  whole  of  the  claim 
son  to  inoiade  the  the  plaintiff  is  entitled  to  make  in  respect 

whole  claim.  of  the  cause  of  action ;  but  a  plaintiff  may 

relinquish  any  portion  of  his  claim  in  order  to 
bring  the  suit  within  the  jurisdiction  of  any  Court. 

(2)  Where  a  plaintiff  omits  to  sue  in  respect  of,  or 

intentionally  relinquishes,  any  portion  of  his 
part  of  oiaim.ment  claim,  he  shall  not  afterwards  sue  in  respect  of 
the  portion  so  omitted  or  relinquished. 

(3)  A  person  entitled  to  more  than  one  relief  in  respect 
omission  to  sneforone  the  same  °ause  of  action  may  sue  for  all  or 
of  several  reliefs,  any  of  such  reliefs ;  but  if  he  omits,  except 

with  the  leave  of  the  Court,  to  sue  for  all  sttefi 
reliefs,  he  shall  not  afterwards  sue  for  any  relief  so  omitted. 

Explanation.— For  the  purposes  of  this  Rule,  an  obligation 
and  a  collateral  security  for  its  performance  and  successive  claims 
arising  under  the  same  obligation  shall  be  deemed  respectively  to  , 
constitute  but  one  cause  of  action. 


i  defendant  in 


ally  raised  in 


Regulation  vtii  or  1100. 


[  Or.  II,  r. 


Or.  II,  i*.  2  [  =  S.  3D  =  Or.  11,  r,  2 ] 

1.  1.  The  corresponding  Section  81)  of 
the  old  Regulation  was  as  follows 

“3D.  Suit  to  include  whole  claim.— Every 
salt  shall  include  the  whole  cf  the  claim 
which  the  plaintiff  is  entitled  to  make  in 
respect  of  the  oause  of  action;  but  the 
plaintiff  may  relinquish  any  portion  of  his 
olaim  in  order  to  bring  the  suit  within  the 
jurisdiction  of  any  Court. 

Belinguishment  of  part  of  claim.— It  a 
plaintiff  omit  to  sue  in  respect  of  or  inten- 
tionally  relinquish  any  portion  of  his  claim, 
he  shall  not  afterwards  sue  in  respect  of 
the  portion  so  omitted  or  relinquished. 

Omission  to  sue  for  one  of  several  reme¬ 
dies.— A  person  entitled  bo  more  than  one 

aotionmaysueforall  or  any  of  his  reme¬ 
dies  ;  but  if  he  omits  (except  with  the  leave 
of  the  Court  obtained  before  the  first  hear- 

shadl  not  afterwards  sue  for  the  remedy  so 
omitted. 

If  a  plaintiff  .omits  to  inolude  in  the  plaint 

of  the  remedies  to  which  he  is  entitled  (in 
oases  in  which  he  is  entitled  to  more  than 
one  remedy),  the  Court  may,  at  or  before 
the  first  hearing,  allow  him  to  amend  the 
plaint  bo  as  to  inolude  the  portion  of  the 
olaim  or  the  remedy  so  omitted. 

3?or  the  purpose  of  this  Section,  an  obli¬ 
gation  and  a  collateral  seourity  for  its  per¬ 
formance  shall  be  deemed  to  constitute  but 

Illustration. 

A  lets'  a  house  to  B  at  a  yearly  rent  of 
rupees  1,200.  The  rent  for  the  whole  of 
the  years  1861  and  1832  is  due  aod  unpaid. 
A  sues  B  only  for  the  rent  due  for  1882,  A 
shall  not  afterwards  sue  B  for  the  rent  due 
for  1881.” 

2,  In  regard  to  the  fourth  para,  it  was 
observed  in  the  Statement  of  Objeots  and 


Reasons  "A  new  para  has  been  added  to 
Section  43  (Indian  Code)  to  provide  against 
the  danger  of  a  plaintiff  losing  his  rights 
altogether  on  aooount  of  an  omission  winch, 
in  many  oases,  U  the  resalt  of  ignoranoe. 
It  simply  enables  the  plaintiff  to  amend  his 
plaint  with  the  permission  of  the  Court, 
and  in  no  way  affects  the  main  principle  of 
the  Section,  vix„  that  there  should  be  no 
multiplicity  of  litigation  in  respect  of  one 
and  the  same  matter.” 

II.  The  Illustration  has  been  amplified 
so  as  to  state  more  fully  the  principle  for¬ 
mulated. 

“The  Illustration  to  the  present  Section, 
whilst  embodying  a  most  necessary  rule  of 
practice,  is  in  direct  ooafliot  with  the  Sec¬ 
tion  itself,  and  is  intelligible  only  if  the 
latter  is  oonstrued  as  requiring  the  joinder 
of  successive  oausea  of  action  arising  out  of 
the  same  contract  and  existing  at  the  time 
of  the  institution  of  the  suit.”  (Objects  and 
Reaeons,  1901  Bill),—  India  Oaxette 

dated  2U12-1901,  Pf  7. 

Case  Law. 

t.  A  party  is  bound  to  bring  forward^  his 

tion  and  open  to  him  upon  the  points  for 
decision  in  the  suit.  He  cannot  abstain 
from  relying  upon,  nor  abandon,  a  ground 
of  olaim,  which  is  in  question  and  proper 
for  consideration  and  decision  in  the  suit, 
and  afterwards  make  it  a  fresh  oause  of  a 
fresh  suit  in  respect  of  the  same  subject- 
matter.-  7,T.  L.  R.,  171. 

2.  Plaintiff  sued  Her  husband  (defendant) 
to  recover  the  plaint  land,  under  a  register¬ 
ed  agreement  alleging  that  she  was  ill-treat¬ 
ed  by  the  defendant.  The  latter  denied  the 
ill-treatment  and  averred  that  the  plaintiff 
oould  not  olaim  the  land  as  he  was  ready 

cording  to  the  terms  of  the  agreement.  The 
Munsiff  decreed  In  favour  of  the  plaintiff. 
The  Zillah  Judge,  on  appeal,  held  that  the 
Munsiff  had  no  jurisdiction  to  try  the  aut, 
as  the  value  of  the  whole  field  (of  which 


ta 
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the  property  sued  for  la  S/d)  exoeeded  Rs, 
500;  and  as  ill-treatment  was  not  proved, 
the  suit  for  possession  of  the  land  was  nob 
maintainable.  He  accordingly  dismissed 
the:Buib.  On  appeal: 

J3el(2. —Although  plaintiff  might  have, 
under  the  terms  of  the  agreement  claimed 
possession  of  the  whole  field,  she  ohose  to 
give  up  her  claim  to  1/4  of  it,  and  olaimed 
only  3/4.  Section  39  gave  her  the  option 
of  doing  so.  As  the  valne  of  the  3/4  did  not 
exceed  Rs.  500,  the  suit  was  within  bhe 
jurisdiction  of  the  Mnnsifi.— 

9T.L.R,  174. 

3.  The  suit  was  for  bhe  principal  and 
balanoe of  interest  doe  under  a  bond,  the 
date  of  payment  fixed  in  the  bond  being  5- 
5-1079 ,  The  defendant,  admitting  the  exe¬ 
cution  of  the  bond,  pleaded  absenoe  of  con¬ 
sideration,  and  also  that  plaintiff  having 
sued  defendant  on  25-10-1072  for  interest 
due  on  the  bond  up  to  that  date,  without 
suing  for  the  principal  he  was  barred  from 
bringing  Abe  present  suit  for  the  principal, 
by  Section  39,  O.  P.  0. 

HeW.— The  bar  by  Section  89  was  fatal 
bo, the  plaintiffs  suit  and  it  was  rightly  dis¬ 
missed  by  .  the  District  Judge. 

As  the  claims  for  both  interest  and -prinoi- 

as  there  was  no  special  and  disbinot  agree¬ 
ment  for  payment  of  interest  aa  distinguish¬ 
able  from  the  prinoipal  and  Section  39  of 
the  Civil  Procedure  Code  requires  a  plain¬ 
tiff  to  inolode  in  the  same  suit  thewholeof 
hisj  claim  arising  out  of  bhe  same  cause  of 
action,  the  plaintiff  oould.  nob  be .  allowed  to 
ctpllt'his  olaims  ;  and  therefore,  the  second 
suib. for  the  prinoipal  was. not  maintainable. 

“One  of  the  reasons  for  the  prohibition  is 
thafrthe  defendant  be  not  put  to  unneces¬ 
sary- vexation,  and  one  tent  is  whether  -the 
same  evidenoe  and  the  same  arguments 
apply  in  the-  two  oases  (9  Mad.,  279), 

“The  real  principle  whioh  runs  through 
all  the  oases  is  that  if  the  several  items 
whioh  makeup  the  claim  are  of  the  same 


dealing  so  as  to  pass  under  the  same 
cription  and  form  part  of  one  tran*atfm} 
they  must  be  considered  as  one  cause  ot  so. 
tion  and  must  be  joined  in  one  suit,  though 
they  may  have  arisen  out  of  several  con¬ 
tracts’’  (12  Oal.,  339).  In  the  oase,  at  the 
date  of  bhe  plaint  id’s  prior  suit,  both  the 
interest  and  bhe  prinoipal  beoame  but  one 
debt,  and  both  formed  parts  of  one  transao. 


Where  khe  whole  cause  of  action  has  arisen 
for  the  plaintiff,  he  oannoti  be  allowed  to 
split  his  olaims ;  and  this  rule  is  founded 
on  considerations  of  publio  policy.  It  may 
be  different  where  the  two  demands  arise 

covenant  to  pay  interest  is  different  and 
distinot  from  that  to  pay  bhe  prinoipal  and 
the  right  to  demand  the  prinoipal  may  sot 
have  aooraed  with  the  right  bo  interest, 
There  bhe  general  rule  may  be  excluded  by 
the  special  contract  of  the  parties  and  bhe 
two  olaims  may  nob  be  striobly  said  bo  arise 
from  the  same  cause  of  action.  In  the  orbs, 
there  was  no  special  and  disbinot  agree¬ 
ment  for  payment  of  interest  as  distinguish¬ 
ed  fromtho  principal.—  14T.  L.R-,88. 


Appl. 


,  L.  J.,  81. 

L.R.,  236 
*14  T.  L.  J.,  577). 


Fol.— 18  T.  L,  R.,  212. 

19  T.  b.  R.,,59. 

A.  An  immediate  reversioner  to  im¬ 
movable  property  has  two  rights  of  ■  actios, 
The  one  is  bo  sue  to  have  ,  an  enoumbranoe 
whioh  Is  likely  to  injure  his  rights  if  not  1m* 
peaobed  in  time,  declared  invalid ;  and  the 
other  is  to  sue  for  possession  when  his  title 
.accrues  to  hold  the  property.  The  plain¬ 
tiff’s  prior,  suit  was  for  a  declaratory  decree 
only ;  and  he  could  not  then  sue  for  recove¬ 
ry  of  the  property.  As  he  oould  not  include 
the  present  claim  in  the  prior  suit,  Section 
39  did  not  apply.—  15  T.  L,  R.,3. 


Regulation  viii  01 
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aided  that  a  declaration  should  be  grant¬ 
ed  to  the  plaintiff  and  that  the  rest  of  the 
suit  should  he  dismissed  without  prejudice 
to  the  plaintiff’s  right  to  recover  the  pro* 
party  in  respeot  of  which  declaration  was 

making  suitable  provision  for  the  mainten¬ 
ance  of  the  defendants— juniors.  The  Kara- 
navan  subsequently  dued  the  defendants  for 
reoovery  of  possession  of  the  properties  and 
some  other  properties  not  included  in  the 
prior  suit,  rlt  was  contended  that,  so  far  as 
the  latter  properties  were  concerned,  the 
suit  was  barred  under  Section  S9. 


for  in  the  possession  of  the  Court  so  *g 
check  limitation  bar. 

Per  Sadaaiva  Iyer ,  C.  J.-A  declarator) 
decree,  whioh  establishes  that  a  vendee  who 
has  got  the  juridical  poaaeaaio  natural 
has  no  right  or  title  to  the  possession  ana 
that  suoh  rights  are  vested  in  the  yer^ 
quashes  all  the  legal  effects  of  the  juridical 
possession  of  the  vendee  bill  that  date,  sad 
makes  him  on  the  date  of  the  decree  &me» 
detainer  of  the  disputed  property,  bis  da. 
bention  till  then  being  of  no  effeot  as  against 
his  opponent’s  right  on  that  date,  the  civil 
possession  of  the  property  as  against  the 
vendee  having  been  established. 


.  Thet 


it  founded  oz 


1  the  new  suit  was  in 
e  of  notion  distinct 
he  foundation  in  the 
former  suit  (F.  B,).—  21  T.  L,  R.,  159. 

hers  of  a  Malabar  Tarwad  for  cancellation 

Tarwad  property  whioh  had  been  improper¬ 
ly  oonveyed  away  by  a  Karanavan  in  favonr 
of  his  son,  a  decree  was  passed  setting  aside 

sion  having  been  refused  in  pursuance  of 
the  law  prevailing  at  tbe  time.  In  a  sub¬ 
sequent  suit  for  reoovery  of  possession  of 
the  property  by  a  succeeding  Katanavan  of 
the  Tarwad  who  was  not  a  party  to  the 
prior  oase  : 

Held  (by  the  majority  of  the  Full  Benoh, 
GovindaPillai,  3.  dissenting).— Under  Arti¬ 
cle  121  of  the  limitation  Regulation,  the 
cause  of  aotion  arose  from  the  date  of  the 
decree  cancelling  the  sale. 

Per  Govinda  Filial,  J.— Adverse  posres- 
sion  as  against  the  Tarwad  having  com¬ 
menced  from  the  date  of  the  sale,  a  deoree 
in  a  suit  merely  declaring  title  oannot  dis¬ 
turb  the  adverse  possession  whioh  had  be¬ 
gun  before  its  institution  or  oheok  the  Bta^ 
tutory  bar  of  limitation.  The  mere  pendency 
Of  a  suit  does  not  plaoe  the  property  sued 


remedy  is  only  by  execution.  But  if  it  could 
not  have  been  so  given  in  the  state  of  the 

suit,  there  is  nothing  to  prevent  a  fresh  suit 
for  that  relief  based  on  the  rights  &b  aeolsr. 
ed  by  the  matter  of  reoord. 

Per  Padmanabha  Iyer,  J.— The  deoree  in 
the  prior  oase  (refusing  to  give  possession  of 
the  disputed  property)  having  been  passed 
only  against  some  of  the  junior  members  of 
the  Tarwad,  does  not  operate  as  rea  ju^eeta 
against  the  other  members  who  have  joined 
in  the  institution  of  the  subsequent  suit. 

The  previous  possession  of  the  vendee 
whioh  was  adverse  to  the  Tarwad  became 
superseded  by  the  deoree  declaring .  the 
title  of  the  Tarwad.  As  a  complete  record 
and  title  deed  of  the  highest  kind  for  the 
Tarwad,  the  decree  mast  be  given  tbe  same 
legal  oonseqnences  as  an  admission  of  till# 
by  the  vendee  himself.—  22  T.  L.  R„  M 
Fol.— 26  T.  L.  R„  143. 

42  T.  L.  R.,  200 
(=15  T.  L.  J.,391). 
Ref.— 22  T,  L,  R„  183. 

24  T.  L  R.s  102. 

26  T.  L,  R„  123. 

28T.L.R.51. 

Diet.— 8  T.  L.  386. 


Explanation  II  ox  Sections  [saw  El¬ 
ton  IV,  Section  10]  whioh  hwolyea 
neptinolple  aaSeolion  £9. 


omission  of  an  aUernailre  rtSft 
the  plainttfi  no*  only  might  bpj  qj&U 
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second  suit  to  enforce  the  same.  It  comes 
under  the  head  of  “claim,”  inasmuch  as  it 
was  one  whioh,  if  made,  the  Court  bad  no 
discretion  to  refuse.—  2  S.  D.,  157, 

13.  A  Jeami’e  claim  for  renewal  fees  as 
well  as  that  for  arrears  of  Miohavarom  and 
Aravakasom  in  respect  of  the  same  Kanom 
demise  are  reliefs  arising  from  one  and  the 

for  one  of  the  reliefs  will  be  tarred  if  a 
prior  suit  had  been  brought  for  the  other 
without  including  it. 


tifi’s  half-share  in  the  property.  The  plain, 
tiff  merely  wished  to  remove  the  oloud 
upon  his  title,  and  he  succeeded.  He*ag 
content  to  let  the  property  remain  as  it  was, 
and  even  though  the  mortgagee  in  posse*. 
Bion  was  aoting  in  aefianoe  and  therefore 
adversely  to  his  interest,  he  cannot  be  oom. 
palled  to  sue  before  his  own  time  :  heddas 
it  iB  open  to  question,  whether  he  would 
not  have  offended  the  provisions  of  Section 
40  (Order  II,  Kale  4)  for  mis-jolndei  oi 
causes  of  action,  had  he  attempted  to  do 


'Where  two  suits  for  reliefs  arising  out  of 
the  same  cause  of  action  are  tiled  simul¬ 
taneously,  only  one  of  them  oan  be  dismis¬ 
sed  under  Seofeion  39.  To  dismiss  bobh  the 
suits  of  plaintiff  on  aooount  of  tar  under 
Seotion  39  will  be  inequitable.— 

3  S.  D,,  107. 

’14.  The  plaintiff,  the  owner  of  a  moiety 
of  a  mortgaged  property,  first  sued  to  set 
aside  a  sale  of  the  entire  property,  includ¬ 
ing  plaintiff’s  share,  executed  to  the  mort¬ 
gagee  by  the  owner  of  the  remaining 
moiety.  The  suit  ended  favourably  to  the 
plaintiff.  The  plaintiff  brought  the  present 
suit  to  redeem  his  moiety.  On  the  conten¬ 
tion,  inter  alia,  that  the  suit  was  barred  by 
Section  39,  aa  the  plaintiff  should  have  in¬ 
cluded  the  prayer  for  redemption  in  the 
prior  suit : 

Held.— Section  39  did  not  apply,  and  the 
suit  was  not  barred. 

The  whole  question  turns  upon  what  was 
really  the  foundation  for  the  oause  of 
action.  The  test  appears  to  be  whether  the 
infringement  of  a  right  whioh  gave  a  oause 
of  aotionin  a  former  suit  forms  the  basis  of 
the  aotion  brought  in  a  second  suit ;  in 
other  words,  ehould  the  relief  claimed  in 
the  second  suit  really  form  part  and  pagroel 
of  the  cause  of  action  in  the  former  suit.* 

tinot.  In  the  former  suit,  the  plaintiff 
sought  to  set  aside  a  sale,  on  the  ground 
that  his  co-mortgagor  had  no  right  to  sell 
what  did  not  belong  to  him,  namely,  plain- 


15.  Plaintiff  leased  the  plaint  property 
orally  to  defendant  for  an  annual  rent  of 
Bs.  90.  In  a  suit  for  arrears  of  rented*, 
oree  was  given  for  plaintiff  in  spite  of  de¬ 
fendant’s  denial  of  the  lease.  A  second  suit 
by  .plaintiff  for  subsequent  arrears  of  rent 
was  also  deoroed.  The  present  suit  was  for 
arrears  of  rent  and  for  reoovery  of  posses- 
sion  of  the  property  leased.  The  defendant 
contended  that  inasmuch  as  he  denied  the 
lease  in  the  first  suit,  his  subsequent  pos- 
session  of  property  became  wrongful  and 
that  the  plaintiff  should  have  included  the 
claim  for  the  reoovery  of  the  property  in 
the  second  suit.  The  District  Judge  gave  a 
deoree  for  rent  but  disallowed  the  prayer  as 

Held,— The  decision  in  the  feet  suit 

toring  the  parties  to  their  original  position 
as  land-lord  and  tenant.  As  there  was  so 
open  denial  of  the  land-lord’s  title  there¬ 
after,  the  possession  of  the  defendant  was 
not  wrongful  on  the  date  of  the  seoond  suit. 

As  the  defendant’s  possession  was  not 
wrongful,  plaintiff  was  not  bound  in  the 
seoond  suit  to  ask  for  the  reoovery  of  the 
property  also.  The  plaintiff  was  therefore 
entitled  to  olalm  the  property  in  the  pre¬ 
sent  suit  whioh  was  not  barred  by  Seotion 
39.—  28  T,  L.  R.,  51 

(=2T.L.J 
Ref, — 8  T,  L.  386. 
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1 6.  The  plaintiff  who  had  taken  two  half 
tickets  in  defendant’s  ohitty,  alleging  that 
the  one  wa3  prized  and  the  other  unprized, 
sued  for  the  prize  amount  in  regard  to  the 
prized  half-tioket.  The  Coart  of  first  inBtanoe 
found  on  16-11-1034  that  the  Chitty  soheme 
collapsed  in  1032,  and,that  both  the  half¬ 
tickets  were  unprized  and  gave  plaintiff  a 
deoree  for  the  amount  he  had  aotoally  paid 
for  both  the  tlokets  np  to  the  date  of  the 
oollapse.  On  appeal,  the  dacree  was  sub¬ 
stantially  confirmed  on  4-3-1036,  On  second 
appeal,  the  High  Court  held  that  the  suit 
haying  been  only  in  re3peot  of  a  half  and 
not  in  respect  of  the  f  nil  ticket,  the  decree 
of  tha  lower  Coart  awarding  the  amount 
subscribed  for  the  full  ticket  was  untenable, 
and  accordingly  set  it  aside  on  15-4-1037, 
so  far  as  the  second  half  of  the  ticket  was 
concerned.  Thereupon,  the  plaintiff  insti¬ 
tuted  a  suit  on  29-4-1037  for  reoovery  of  his 
paid-up  subscriptions  for  his  second  half¬ 
ticket.  The  defendant’s  contentions  were 
that  the  Chitty  haying  collapsed  in  1082, 
the  suit  filed  in  1087  was  barred  by  limita¬ 
tion  and  that  the  plaintiff  not  haying  sued 
formerly  for  the  return  of  his  subscriptions 
for  the  seooad  half-ticket  as  well,  he  was 
barred  subsequently  from  doing  so  under 
Section  89  of  the  Oiyil  Procedure  Code. 

Held.— The  objection  based  on  Section  83 
of  the  Procedure  Code  was  untenable.  The 
basis  of  plaintiff’s  former  suit  was  his  alle¬ 
gation  that  he  had  prized  the  first  half- 
tioket ;  Us  present  suit  was  in  respect  of 
the  unprized  other  half-ticket.  The  oanses 
of  aotion  for  the  two  suits  were  distinct. 
Hence  there  was  no  bar  interposed  by  Sec¬ 
tion  89.—  31  T.  L.  R.,  SO 

(  =  ST.  L.J..24S). 

17.  A  bond  filing  a  specified  time  for 
payment,  howeyer,  proyided  that  on  failure 
by  the  obligee  to  pay  interest  on  a  oertaln 
date  the  obligee  was  entitled  to  claim  the 
amount  of  the  principal  debt  also.  Default 
was  made  in  the  payment  of  interest  on  the 
doe  date.  After  some  time,  the  obligee 
brought  a  suit  for  recoyery  ol  the  arrears  of 


interest  alone  and  got  a  deoree.  In  a  sub¬ 
sequent  salt  for  recoyery  of  the  principal 
debt,  it  was  contended  for  the  defendant 
(obligor)  that  tha  suit  was  barred  under 
Section  39,  C.  P.  0.,  as  the  olaim  for  reoo- 
very  of  the  principal  debt  arose  ont  of  the 
same  oanse  of  action  as  that  for  recoyery  of 
interest  and  plaintiff  ought  to  haye  included 
the  former  olaim  in  Us  first  suit  for  inter- 


Held.— The  suit  was  not  barred  under  the 
provisions  of  Section  39,  C.  P.  C. 

Even  on  the  assumption  that  the  plaintiff 
had  the  option  to  claim  both  the  principal 
and  interest  on  the  data  of  the  former  suit, 
he  had  the  option  to  waive  the  larger  alter¬ 
native  right  to  demand  tha  principal  and  to 
elect  to  abide  by  the  primary  terms  of  the 
document :  and  it  was  clear  from  the  plaint 

matter  of  fact  waived  his  right  to  enforce 
the  alternative  olaim.—  6  T,  L.  d.,  283. 

Kef. -18  T.  L.  J.,  315. 

18.  The  suit  waB  by  a  Samooham,  as 
owner  of  the  plaint  property,  to  reeoyer 
possession  thereof  from  the  defendants.  The 
defendants  contended  that  the  suit  was 
barred  under  the  provisions  of  Section  33, 
O.  P.  0.,  inasmuoh  as  such  a  relief  was  not 
olaimed  in  a  prior  Sait  broaght  by  the  Sa¬ 
mooham  to  cancel  a  sale  executed  for  the 
plaint  properties  by  a  former  “Kizhi”  of  the 
Samooham  in  favour  of  the  defendants.  It 
was  proved  that  the  Samooham  knew  when 
the  first  suit  was  brought  that  possession 
had  passed  to  the  vendee  and  yet  refrained 
from  seeking  reoovery  of  possession,  and 
that  the  first  suit  ended  In  a  deoree  in 
favour  of  the  Samooham  cancelling  the  sale. 

3M.— Aooepting  the  defence  contention, 
the  suit  was  barred  under  the  provisions  of 
.  Seotion  39  of  the  0.  P.  0 . 

The  provisions  of  Seotion  39  dearly  illus¬ 
trate  the  policy  of  the  Legislature  to  pre¬ 
vent  parties  being  harrassed  by  multiplicity 
of  snits  and  lay  down 'that,  if  a  portion  of 
the  olaim  in  rasped  of  the  cases  of  aotion 
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as  the  plaintiff  ought  to  have  included  the 
olaim  for  the  principal  amount  also  in  his 
former  suit. 

Held. — According  to  the  bond,  the  whole 
of  the  amount  due,  including  the  arrears  of 
interest  and  the  principal  amount,  became 
due  on  6-1-1089.  The  bond  did  not  provide 
for  payment  of  instalments  of  interest  se¬ 
parately  on  6-1-1089.  Before  that  date,  the 
plaintiff  oould  have  sued  separately  for  the 
arrears  of  interest  aoorned  due  till  then ; 
bnt  onoe  that  date  was  passed  there  was 
nothing  in  the  bond  to  show  that  the  inter¬ 
est  continued  to  be  recoverable  separately 
thrioe  a  year.  The  whole  of  the  arrears  of 
interest  and  the  prmoipal  amount  became 
due  on  the  date  fixed  for  the  disoharge 
of  the  bond, 

Henoe  Section  39  barred  the  plaintiffs 
present  suit  for  the  principal-  amount  due 
as  he  omitted  to  inolnde  this  olaim  in  the 
suit  of  1096.  “Where  oause  of  action,  which 
gives  oooasion  for  and  forms  the  foundation 
of  the  suit,  enables  a  man  to  ask  for  larger 
and  wider  relief  than  that  to  which  he  limits 
his  olaim,  he  oaxmot  afterwards  seek  to  re¬ 
cover  the  balance  by  independent  proceed¬ 
ings, 41  T;  L.  R.»  286 

(=14  T.  Ud,,5J7). 

22.  The  plaintiff-  had  certain  claims 
against  her  brothers  the  defendants  in  the. 
suit.  The  matters  in  dispute  were  referred 
to  arbitration  and  an  award  was  made;  The 
award  was  that  defendants  should*  execute 
a  mortgage  of  immovable  properties  fo* 
Bs.  80&in  favour  of  the  plaintiff.  As  the- 
defendants  did  not  comply  with  the  terms 
of  the  award,  the  plaintiff  applied  to  the 
.Court  to  have  the  award  filed  under  Section 
mOrV.  0„  I=Or.  XXXIX,  r.  20}, v  A  de¬ 


cree  was  drawn  up  in  terms  of  the  award  on 
13-12-1095  and  it  was  satisfied  on  27-7-1097, 
Neither  the  award  nor  the  decree  mention¬ 
ed  anything  about  Interest  on  Bs .  800. 

The  suit  was  brought  by  plaintiff  to  get 
interest  at  12  per  cent,  on  the  sum  of  Bs.  300 
from  date  of  award  to  date  of  satisfaction 
of  decree.  The  Mnnsiff  dismissed  the  suit 
entirely.  On  appeal  the  District  Judge  al¬ 
lowed  interest  from  date  of  decree  to  date 
of  satisfaetion,  but  disallowed  interest  from 
date  of  award  to  date  of  decree.  On  second 
appeal  by  the  plaintiff  against  the  daoision 
of  the  District  Judge  in  so  far  as  it  disallow¬ 
ed  interest  prior  to  the  date  of  the  decree, 
it  was  contended  by  the  defendants  that 
Section  39,  0.  P.  C„  barred  such  suit. 

Meld, — Section  39  was  no  bar  to  such  suit. 
Proceedings  under  Section  501,  0.  P.  C„ 
should  not  be  taken  ae  suits  so  as  to  attract 
the  provisions  of  Seotlon  80.— 

43 T.  UR.,  167 

(=17  T,  L.  J.,629). 

23.  The  plaintiff  brought  the  suit  .in. 
1098  to  redeem  the  suit  property  on  the 
footing  of  a  mortgage  of  1042.  Though.tha  . 
salt  was  instituted  after  the  expiration  of 
the  statutory  period  of  fifty  years  from  iha 
date  of  the  mortgage,  the  plaintiff  olaimed 
to  be  in  time  by  reason  of  the  first  defend¬ 
ant’s  acknowledgment  of  the  mortgage  in  a 
prior  suit  of  1084  for  reoovering  arrears  of 
Miohavarom  on  the  same  property.  The 
ground  of  exemption  stated  In  the  plaint 
was  that,  though  the  period  of  limitation  to 
sue  foe  redemption  of  the  mortgage  had  ex¬ 
pired  in  1092,  the  plaintiff  was  entitled  to 
fresh  start  for  limitation  from  80th  Thulam 
1084  by  reason  of  the  defendants'  acknow¬ 
ledgment  in  writing  on  that  date,  Theeol| 
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was  allowed  by  the  primary  Oonrb,  and  its 
da  oree  was  confirmed  in  appeal  with  slight 
modification.  The  first  defendant  in  eeoond 
appeal  against  the  above  deoree  oontended 
that  the  suit  was  not  maintainable  as  the 
gronnd  uponwhioh  exemption  from  limita¬ 
tion  bar  was  claimed  was  not  oorreotly  or 
specifically  stated  in  the  plaint  as  required 
by  the  last  Clause  of  Seotion  46  [=Or.  VII. 
r.6] [  and  that  the  suit  was  also  barred  un¬ 
der  Seotion  89,  as  the  plaintiff  omitted  to 
inolnde  in  the  prior  suit  the  prayer  for  re¬ 
demption  of  the  mortgage. 

aeli— To  determine  whether  a  suit  is 
barred  under  Seotion  39,  Clause  (1),  the  test 
is  whether  the  cause  of  action  in  the  subse¬ 
quent  suit  is  difierent  from  the  cause  of  ac¬ 
tion  in  the  earlier  suit,  and,  if  the  answer 
be  in  the  affirmative,  the  subsequent  suit  is 
not  barred,  even  though  it  might  have  been 
open  to  the  plaintiff  to  unite  the  two  oauses 
of  action  in  the  same  suit.  To  ascertain  if 
the  cause  of  action  is  the  same  in  the  two 
suits,  the  Court  has  to  look  to  the  facts 
which  constitute  the  oause  of  action.  Where 
snch  facts  are  in  the  exclusive  possession  of 
the  defendant,  and  he  doeB  not  choose  to 
place  them  before  the  Court,  he  cannot  be 
heard  on  the  contentions . 

The  object  of  the  Legislature  in  requir¬ 
ing  the  gronnd  of  exemption  from  limita¬ 
tion  to  be  stated  in  plaint  where  the  snit  ia 
filed  alter  expiry  of  the  period  of  limita¬ 
tion,  is  obviously  to  enable  the  defendant 
to  meet  it  in  his  defense  and  at  the  trial. 
Where  the  statement  on  the  point  made  in 
the  plaint  was  sufficiently  intelligible  to  the 
defendant  who  has  answered  it  in  his  writ¬ 
ten  statement  without  taking  any  exoeption 
to  its  sufficiency  or  otherwise,  the  above  ob¬ 
ject  has  been  substantially  achieved. 


Objection  based  on  plaintiffs  failure 
set  out  in  plaint  the  ground  of  exempts 
from  limitation  or  on  its  deieot  most  |» 
taken  in  the  trial  Court  and  it  should  nolle 
allowed  to  be  raised  for  the  first  fims  a 

the  Court  of  final  resort _ 

43  T.  L.  R  ,  419 

(=18  T.  L.J.,313), 

24.  The  suit  was  for  recovery  of  ths  prinel. 
pal  and  interest  due  on  a  hypothecation  bond 
which  contained  the  following  oovenantj- 
(i)  that  the  obligor  would  pay  intereat  at 
oue  per  cout.  per  mensem  in  two  half-yearly 
instalments  on  the  25th  Thulam  and  the 
25th  tledom  every  year,  (2)  that  tba  obli. 
got  would  repay  the  principal  five  jmii 
after  the  date  of  the  document  and  dls- 
oharge  the.  mortgage  debt,  (3)  that  in  mm 
of  default  in  the  payment  of  interest  at  an; 
one  instalment,  the  obligee  was  at  liberty 
to  realise  the  prinoipal  and  arrears  of  In- 
terest  bafore  the  expiry  of  the  term  of  tyi 
years.  The  plaintiff  had  sued  on  the  hypo, 
theoatlon  bond  for  interest  in  a  prior  roil, 
reserving  his  rights  to  sns  subsequently  (or 
the  principal  and  had  obtained  a  deoree. 

It  was  contended  for  the  defendant  that 
Seotion  39  barred  the  present  salt, 

Be  Id.— (1)  The  snit  was  competent, 
Whore  there  wore  no  distinot  covenants  re¬ 
lating  to  the  payment  of  the  prinoipal  end 
interest,  a  snit  for  interest  alone  will  b«  * 
subsequent  suit  for  tbe  prinoipal.  But 
where  there  were  distinot  oovenants  relat¬ 
ing  to  the  payment  of  the  principal  and  in¬ 
terest,  the  plaintiff  might  enforce  the  oove- 
nanbs  relating  to  the  payment  of  the  in¬ 
terest  without  losing  his  rights  to  his  sab-, 
seqaenbly  suing  for  the  principal,  into* 


[Or.  II, 
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Illustration. 

years  1005,  1000  and  1907  is  due  a  nd  unpaid.  A  sues  B  in  1GCS  only  for  the  rent  due  for 
1006.  A  shall  not  aft  erwards  sne  B  for  the  rent  due  for  1905  or  1007. 


present  instance  there  were  distinct  coven- 
ants  relating  to  the  payment  of  the  interest 
by  two  half-yearly  instalments  and  of  the 
principal  five  years  after  the  date  of  the 

(2)  The  contention  of  the  defendant 
based  on  the  third  covenant  in  the  hypothe¬ 
cation  bond,  that  when  default  was  made 
in  the  payment  of  any  one  instalment  of  the 
interest,  the  whole  principal  and  interest 

term  of  five  years,  and  therefore,  as  the 
whole  amount  due  was  not  olaixned  in  the 
prior  suit  the  part  not  claimed  should  he 
regarded  as  haying  been  given  up,  was  also 
unsustainable.  In  the  prior  suit,  the  plain¬ 
tiff  had  expressly  sued  for  the  interest  re¬ 
serving  his  rights  to  claim  the  principal 
later.  No  objection  was  raised  in  the  writ¬ 
ten  statement  filed  by  the  defendant.  It 

where  subsequent  to  the  default,  the  plain¬ 
tiff  had  demandod  and  the  defendant  had 
agreed  to  pay  that  amount  whioh  would 
have  been  due  if  there  had  been  no  penalty 
provided  for  the  default.— 

18  T.  L.  J.,  315 . 


25.  It  maybe  taken  as  settled  law  that 

gnished  from  the  principal,  a  suit  can  be 
maintained  for  the  interest  alone,  as  the 
oause  of  action  therefor  may  be  treated  as 
distinct.  The  question  in  each  oase  would 
therefore  be,  whether  the  terms  of  the  do¬ 
cument  sued  on  are  suoh  as  to  denote  a 
distinot  agreement  for  the  payment  of  in- 

Where  a  hypothecation  bond  covenanted 
to  pay  interest  every  year  and  to  pay  the 


principal  after  the  expiry  of  a  period  of  five 
years  from  the  date  of  the  bond  together 
with  any  interest  that  may  then  he  due : 

HeW.— The  cause  of  action  for  the  princi¬ 
pal  accrued  only  at  the  end  of  five  years, 

interest  accrued  at  the  end  of  the  year.  It 
was  thus  dear  that  the  agreement  for  the 
payment  of  interest  was  distinct  from  the 
agreement  to  pay  the  principal,  and  the 
difference  in  the  time  of  aoorual  of  the 
right  to  demand  them  necessarily  made  the 
cause  of  action  distinct.— 18  T.  L.  J.,  894. 

26.  The  plea  of  relinquishment  based 
on  Order  H,  Buie  2,  cannot  apply  to  execu¬ 
tion  proceedings,  as  such  proceedings  can¬ 
not  be  treated  as  suits  within  that  Rule. 

The  only  bar  that  could  with  propriety 
he  considered  permissible  to  be  raised  in 
suoh  cases  will  be  where  the  application  of 
the  principle  of  constructive  res  judicata 
by  way  of  analogy  is  possible. 

The  modification  referred  to  in  Article 
309,  Civil  Courts’  Guide,  may  be  with  res- 
peob  to  the  whole  or  a  part  of  the  decree. 
[The  Artiole  requires  appellate  decrees, 
where  they  modify  the  decrees  of  the  lower 
Court,  to  he  self-explanatory 

27.  See  also— 

Sec.  8.-  K.  P„  287. 

Seo.  10.-  25  T.  L.  R.,  118. 

Or.  XX,  tr  12.-6  B55. 

„  m,  r.  8.-35  T»  L.  R„  30. 
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3.  (1)  Save  as  otherwise  provided,  a  plaintiff  may  unite  in 
j  i  ae  f  oansea  oi  same  suit  several  causes  of  action  against 
a,fa"  0  °™B6B  °  the  same  defendant,  or  the  same  defendant 
jointly ;  and  any  plaintiffs  having  causes  of 
action  in  which  they  are  jointly  interested  against  the  same 
defendant  or  the  same  defendants  jointly  may  unite  such  causes  of 
action  in  the  same  suit. 

(2)  Where  causes  of  aotion  are  united,  the  jurisdiction 
of  the  Court  as  regards  the  suit  shall  depend  on  the  amount  or 
value  of  the  aggregate  subject-matters  at  the  date  of  instituting 
the  suit. 


Or.  ll.  i>.  3  '[=S.  41,  B»raal&3  .  Case  Law. 


=  Or.  II,  r.  3 
=  En.  0.18,  r.  1] 

I,  See.  41,  Para*  1  and  S,  of  the  old  Re- 
gulabion,  was  as  follows 
“  Subjeob  to:  the  Rules  contained  in  0  hap- 
ter  Hand  in  Section  40, ■  the  plaintiff  may 


"  When  oauses  of  aation  are  nnited . at 

the  date  of  instituting  the  suit,  wBether  or 
not  an  order  has  been  made  under  bhe  Be* 
oond  paragraph  of  this  Section.” 

[  Chapter  II  deals  with  the  place  of  suing. 
For  bhe  old  Seobion  40,  see  Rule  4  and  for 
the  seoond  paragraph  of  Section  41,  see 
Rule  6,  below.] 

II.  ThiB  Rule  is  to  be  read  with  Rules  4 
to  7  of  this  Order  and  with  Rules  1  and  3  of 
Order  I. 

IH.  Rule  1  of  Order  XVIII  of  the  Rules 
of  the  Supreme  Court,  1883,  is  as  follows:— 
« 1,  Subject  to  the  following  Rules  of  this 

wtion  several  causes  o/aotion,  but  if  it  ap¬ 
pear  to  the  Court  or  a  Judge  that  any  such 

tried  or  disposed  of  together,  the  Court  or 
Judge  may  order  separate  trials  of  any  of 

make  suoh  other  order  as  may  be  necessary 
or  expedient  for  the  separate  disposal 


1.  All  formal  objections  to  a  suit,  m\ 
as  mis-joinder,  &o.,  ought  to  be  taken  before 
the  settlement  of  issnes.  The  assignor  ta 
ing  liable  to  aocpunb  to  the  assignee,  ojj«u 
failure  of  the  claim  founded  upon  the  w. 
signment,  his  inclusion  as  oo-defendut  k 
not  bad  for  mis-joinder.  He  has  an  interest 
in  the  result  of  the  suit,  and  there  is  no  pay 
vision  of  law  prohibiting  the  inclusion  of  a 
person  in  his  position  as  a  defendant.  Reasq 
and  logio  point  to  the  oonolusion  that  ii 

party  to  the  suit  brought  by  the  ^assignee 
would  oheok  unnecessary  litigation.  The 
modern  tendenoy  of  decision  and  legldi. 
tion  is  to  disoourage  pleas  of  mis-joinder, - 
3  T.  L.  R.,  Id 

2.  Where  several  oauses  of  aotion  aw 

joined  together,  eaoh  of  whioh  is  wlthtolhe 
jurisdlotion  of  a  Munsifi’s  Court,  bdt  the 
entire  olaim  ezoeeds  its  jurisdlotion,  the 
Zillah  Ooart  is  nob  incompetent  to  try  such 
suit  (F.  B.}. —  3  T.  L.R.,$J. 

3.  A  suit  was  brought  by  certain  junior 
meraberB  pf  a  Tar.wad  to  set .  aside  a  mort¬ 
gage  granted  by  their  Karanavers  and  oto 
to  set  aside  a  decree  and  attachment  tint* 
under  was  said  to  be  irregular  on  afiootti 
of  mis-joinder  of  oauses  of  aotion : 

.Held.— (1)  The  language  of  Section Aid 
the  Code  of  Civil  Procedure  being  veif 
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wide,  the  suit  was  not  vitally  defective  be- 
oaufce  of  the  joinder  of  the  two  oanees  of 
aotlon,  inaemuoh  as  the  suit  was  brought  in 
the  interests  of  the  Tarwad  and  both  reliefs 
olaimed  concerned  Tarwad  property,  al¬ 
though  it  might  have  been  more  convenient 
to  separate  the  reliefs  demanded  in  the 
plaint  and  divide  the  causes  of  action  into 


(2)  In  a  suit  to  set  aside  a  decree  and 
attachment  thereunder  where  the  Katana- 
vars  are  not  plaintiffs,  the  making  them  de¬ 
fendants  is  not  fatal  to  the  suit,  provided  it 
could  be  shown  that  there  was  neglect  of 
duty  or  collusion  on  their  part.  A  Pull 
Bench  in  S.  A.  No.  194  of  1063,  held  ‘If  the 
oiroumstanoes  of  the  esse  Bhow  that  by 
making  the  Karanavan  defendant,  the  plain- 
tiS  meant  to  charge  him  with  neglect  of 
duty  or  colluBion,  the  faot  that  the  plaint 
contains  no  distinct  charge  against  the 
Karanavan  is  not  per  ee  sufficient  to  non¬ 
suit  the  plaintiff.-  13.T,  L.  R.,  liS. 

4.  In  a  suit  by  plaintiSs  to  recover  value 
of  properties  of  whioh  they  were  plundered 
by  the  defendant  and  in  some  of  whioh  the 
plaintiffs  were  jointly  and  in  the  others  se¬ 
verally  interested,  the  defence  was  one  ol 
mis- joinder  of  plaintiSs  and  distinct  causee 

JSeid.— The  suit  was  not  bad  lor  mis. 
joinder. 

‘Oause  of  action’  used  in  Section  26  G.  P. 
0.  (British),  is  not  used  in  its  comprehen¬ 
sive  or  elastio  but  in  a  restricted  or  limited 
sense  “so  as  to  include  the  fact  constituting 
the  infringement  of  the  right  but  not  neces¬ 
sarily  also  those  constituting  the  right  itself, 
so  that  the  qualification  implied  in  the 
words  in  respect  of  the  same  cause  of  action 
will  be  satisfied  if  the  faots  which  constitute 
the  infringement  of  the  right  of  several 
plaintiffs  are  the  same,  though  the  faot  con¬ 
stituting  the  rights  upon  whioh  they  base 
their  claim  to  that  relief  in  the  alternative 
may  not  be  the  same  and  that  as  the  plain- 


tifis  oomplalned  of  the  same  wrongful  act 
of  the  defendant  and  as  they  olaimed  the 
same  relief,  the  caBe  came  within  Section 
36  C.  P.  0.”  (22  Gal.  833).  [  Seotlon  36  = 
Or.I,r.  I.) 

The  foil  value  of  the  chattel  at  the  time 
of  the  conversion  wae  the  measure  of  dama¬ 
ges.-  14  T,  L.  R.,  185, 

5 .  The  soil  -was  for  possession  of  a  land 
purchased  b y  plaintiff  at  a  Court  sale  held 
in  execution  of  a  decree  or  for  reoovery  of 
the  purohaae  money  in  the  event  of  Us  be- 
ing  found  that  the  judgment-debtor  bad  at 
the  date  of  plaintiffs  purchase,  no  saleable 
interest  in  the  property.  It  was  contended 
that  the  olaim  tor  land  and  the  claim  for 
purobaee  money  arose  out  of  two  distinot 
causes  oi  action  and  therefore,  the  suit 
oould  not  be  maintained.  The  District 
Judge  returned  the  plaint  to  the  plaintiff 
for  amendment  by  withdrawing  one  of  the 
two  prayers  in  the  plaint  on  the  ground 
that  the  suit  was  bad  for  mis- joinder  of 
causes  of  action. 

Meld*—  Although  two  reliefs  are  prayed 
for  in  the  alternative,  yet  as  those  reliefs 
arise  out  of  the  same  right,  the  suit  is  not 
bad  for  mis-joinder  of  causes  of  action. 

The  joinder  of  olnimB  for  alternative  re¬ 
liefs  is  sanctioned  by  Section  24  0.  P.  0.  (old) 
[  =  Or,  I,  r.  8  ].  The  joint  effect  of  Sections 
24, 27  and  41  Is  to  enable  a  plaintifl  to  bring 
a  suit  with  a  prayer  for  alternative  reliefs 
when  snob  reliefs  are  olaimed  in  zespeot  of 
the  same  subjeotimatter,  the  power  being 
reserved  in  the  Oouzis  to  direct  the  separate 
trials  of  suoh  claims  if  they  could  not  be 
conveniently  proceeded  with  in  the  same 
suit.  In  the  oase,  the  main  question  for  the 
trial  iB  simple,  and  the  olaim  for  alternative 
relief  depends  entirely  upon  the  result  of  the 
trial  of  the  main  issue  as  to  the  validity  of 
the  oourt-sale  in  plaintiffs  favour  and  does 
not  need  a  separate  trial.  The  cause  of  action 
la  the  right  of  the  plaintiff  as  a  oourt-por- 
o  baser  and  the  infringement  or  violation  of 
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that  right,  and  though  distinct  reliefs 
are  prayed  in  the  alternative,  those  reliefs 
flow  from  and  arise  out  of  the  same  right. 
It  cannot  be  said  that  there  is  here  a  join¬ 
der  of  two  distinet  causes  of  aobion  diame¬ 
trically  opposed  to  each  other,  if  the  term, 

sense,  The  deoisions  of  the  British  Indian 
High  Courts  do  not  lay  down  a  rule  of  uni¬ 
versal  applicability  in  oases  like  the  present, 
hut  the  rules  framed  by  the  English  Supre¬ 
me  Court  of  Judicature  Aob  of  1873  favour 
the  view  taken.  Buie  6  provides  that  it 
shall  not  he  necessary  that  every  defendant 
shall  be  interested  as  to  all  the  reliefs  pray¬ 
ed  for  or  as  to  every  oause  of  action  includ¬ 
ed  in  any  proceeding  against  him,  while 
Buie  7  provides  that  “  where  the  plaintiff 
is  in  doubt  as  to  the  persons  from  whom  he 
is  entitled  to  redress,  he  may  join  two  or 
more  defendants  to  the  extent  that  the 
question  as  to  which,  If  any,  of  the  defin¬ 
ed  as  between  all  parties.  ’  Convenience  and 
praotloe  alike  demand  the  adoption  of  the 
principles  of  these  Buies  by  the  Courts.— 

15  T.  L.  R.App.,  49. 


being  in  possession  of  separate  portions  of 
the  plaint  properties.  The  3rd  defendant 
further  contended  that,  as  she  has  been 
added  as  a  defendant  more  than  12  years 
after  the  date  of  mortgage,  the  suit  was 
barred  by  limitation. 

Held.  -The  oause  of  aotion  of  the  plain¬ 
tiff  suing  in  ejectment  not  being  affeoted  by 
the  title  under  whioh  the  defendants  in 
wrongful  possession  may  seek  to  justify 
their  possession  and  the  plaintiff  being  en¬ 
titled  to  olaim  recovery  of  possession  of  the 
whole  land,  all  persons  who  oppose  him  in 

ed  in  his  oause  of  aotion  and  are  neoessary 
parties  to  the  suit,  and  therefore  the  suit 

causes  of  action.-  ^  23  T,PL.  R.,  150. 

land  on  his  title  as  purchaser  at  a  oouvt- 
aale.  B,  0  and  D  dispossessed  him  of  a 
major  portion  of  the  said  items.  E  dispos¬ 
sessed  him  of  the  remaining  portion.  All 
these  claimed  to  hold  under  titles  oreated 
by  members  of  the  family  whose  rights  A 
purchased  at  the  ooart-sale. 


Bef,- 17  T.  L.  B.,  101. 

Dist.-2  S.  D.,258. 

6.  The  last  member  of  a  Marumakka- 
thayam  Tarwad  exeouted  a  mortgage  of 
plaint  properties  in  favour  of  the  plaintiff 
on  31-2-1069.  The  deed  was  duly  register¬ 
ed  and  handed  over  to  plaintiff.  The  mort¬ 
gagor  died  in  the  Bame  year.  In  a  suit  insti¬ 
tuted  on  31-2  1081  for  reoovery  of  the  pro¬ 
perties  from  defendants  1  and  2  who  were 
alleged  to  be  trespassers,  the  1st  defendant 
contended  that  oertain  portions  of  the  plaint 
properties  were  not  in  his  possession  but  in 
the  possession  of  another.  Therefore  that 
person  was  added  as  3rd  defendant  on  29-8- 
1038.  The  contesting  defendants  1  and  3 
urged  that  the  suit  was  not  maintainable  as 
the  mortgage  in  favonr  of  plaintiff  was  not 
supported  by  consideration  and  also  because 
the  suit  was  vitiated  by  mis-joindee  of  par¬ 
ties  and  causes  of  action,  the  defendants 


tinot,  and  therefore,  there  was  no  mis- join¬ 
der.  The  validity  of  the  plaintiff’s  purohase 
was  impugned  by  the  defendants  and  the 
oase  was  one  which  could  be  conveiuently 

A  suic  against  all  the  defendants  who 
were  interested  severally  in  respeot  of  se¬ 
parate  portions  of  the  property  mortgaged 
under  a  mortgage-bond  was  held  not  bad 
for  moltiiariousness  (7  Oal.  789),— 

1  S.  D„  39. 

8,  The  reliefB  claimed  by  the  plaintiff  in 
the  original  plaint  were  based  upon  differ¬ 
ent  documents,  against  different  persons 
and  npon  different  oauses  of  aotion.  It  was 
held  that  it  was  illegal  to  join  different 
oauses  of  aotion  in  the  same  suit  against 
the  different  parties,  where  each  has  a  dis¬ 
tinct  and  separate  interest  (21  W.  B.,  206). 


Regulation  YIII  of  1100.  [Or.Iltr.4 

4.  No  cause  of  action  shall,  unless  with  the  leave  of  the 
Court,  be  joined  with  a  suit  for  the  recovery  of 
immovable  property,  or  to  obtain  a  declaration 
of  title  to  immovable  property  except — 
claims  for  mesne  profits  or  arrears  of  rent  in 
respect  of  the  property  claimed  or  any  part 
thereof ; 

claims  for  damages  for  breach  of  any  contract 
under  which  the  property  or  any  part  thereof 
is  held;  and 

claims  in  which  the  relief  sought  is  based  on 
the  same  cause  of  action  : 

Provided  that  nothing  in  this  Rule  shall  be  deemed  to  prevent 
any  party  in  a  suit  for  foreclosure  or  redemption  from  asking  to 
be  put  into  possession  of  the  mortgaged  property. 


be  joined  for  recovery 
of  immovable  property. 

'  («) 

(b) 

(c) 


9.  The  suit  wee  by  a  sub-mortgagee 
against  bis  mortgagor,  tbe  first  mortgagee, 
for  reoovery  of  money  personally,  and  from 
tbe  property  mortgaged  on  tbe  one  hand, 
and  for  recovery  of  property  mortgaged 
from  strangers  who  committed  trespass 
upon  it,  while  be  was  in  possession  under 
tbe  sub-mortgage. 

Meld. — There  is  no  provision  in  tbe  Code 
allowing  distlnob  causes  of  action  against 
distinct  sets  of  defendants,  that  is  to  say, 
oausea  of  action  in  which  tbe  defendants 
are  not  all  jointly  interested,  to  be  nnited  in 
tbe  same  suib.-  2  S.  D  .,258. 

lO.  Under  Seotlon  41,  0.  P ,  0„  tbe  plain¬ 
tiff  may  unite  in  one  snit  even  at  tbe  very 
beginning  several  causes  of  aotion  against 
the  same  defendant  or  set  of  joint  defend¬ 
ants,  Tbe  provisions  in  paras  2  and  B  of 
Seotlon  41  and  in  Seotions  42  and  43  how¬ 
ever  as  to  separate  trials  ruder  certain  oir- 

and  as  to  the  power  of  tbe  Court  to  compel 
plaintiff  to  amend  the  plaint  so  as  to  consti¬ 
tute  it  into  several  plaints  in  distinct  suits, 
&o„  olearly  point  to  tbe  oonelusion  that 


such  a  single  suit  reaUy  oonsists  of  several 
separate  suits  brought  at  tbe  same  time  and 
consolidated  for  tbe  purpose  of  convenience 
and  despatch  of  business.—  3  S,  D„  218. 

11.  Snit  for  deolaration  that  a  sale-deed 
alleged  to  have  been  executed  by  first  plain¬ 
tiff  in  favour  of  tbe  defendants  and  which 
bad  been  oompnlsorily  registered,  was  a 
forgery  and  for  reoovery  of  tbe  plaint  pro¬ 
perties  taken  possession  of  by  the  defendants 
on  tbe  strength  of  that  sale.  Tbe  seoond 
plaintiff  was  the  daughter  of  tbe  first 
plaintiff,  and  there  was  an  averment  in  the 
plaint  that  some  of  the  properties  in  the 
snit  bad  been  made  a  gift  of  by  tbe  first 
plaintiff  to  the  second  plaintiff.  The  Dis¬ 
trict  Judge  bolding  that  beoanse  in  regard 
to  some  of  the  properties  a  gift  deed  was  al-  . 
leged  to  have  been  executed  by  tbe  first  / 
plaintiff  to  tbe  second  plaintiff,  tbe  suit  was/ 
bad  for  mis-joindet  of  oanses  of  aotion,  re 
turned  theplaint  for  amendment.  / 

m&.-'l here  was  no  misjoinder  of/ 
of  notion.  Tbe  facte  whioh  aooordir 
plaint,  constitute  an  iafringeme-' 
right  of  plaintiffs  1  and  2  in  the 
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Regulation  vnt  on  noo. 


(Or.  II,  f.6 


5.  No  claim  by  or  against  an  executor,  administrator  or  heir, 
Claims  b  or  a  ainst  38  suc^’  shall  be  joined  with  claims  by  or 

executor,  administrator  against  him  personally,  unless  the  last-mentioned 
ot  halr'  claims  are  alleged  to  arise  with  reference  to 

the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  is 
sued  as  executor,  administrator  or  heir,  or  are  such  as  he  was 
entitled  to,  or  liable  for,  jointly  with  the  deceased  person  whom 
he  represents. 

6.  Where  it  appears  to  the  Court  that  any  causes  of  action 
Power  of  court  to  ]oine^ in  one  suit  cannot  be  conveniently  tried  or 

otdeiTseparate  trials,  disposed  of  together,  the  Court  may  order 
separate  trials  or  make  such  other  order  as  may 


Bale  5  of  Order  XVIII  of  the  Buies  of  the 
Supreme  Ooart,  1883,  is  as  follows 


“5.  Claims  by  ot  against  an  executor  or 
administrator  as  snoh  may  be  joined  with 
olaims  by  or  against  him  personally,  pro¬ 
vided  the  last-mentioned  olaims  are  alleged 
to  arise  with  reference  to  the  estate  in  re- 
epeot  of  whiohthe  plaintiff  or  defendant  sues 
or  iB  sued  as  exeontor  or  administrator/' 


This  Buie  was  intsnded  to  apply  to  oases 
“where  the  exeontor  or  administrator  has 
been  dealing  with  tbe  assets  or  mating  con¬ 
tracts  in  the  oonrse  of  the  administration 
properly  ana  fairly  in  his  oharaotor  of  exe- 
outor  or  administrator,  and  then  it  becomes 


sonally  entered  into  by  him,  he  shonld  be 
sued  in  his  oharaotor  of  legal  personal  re¬ 
presentative,  or  in  his  personal  ohaiaoter.” 

Yearly  Practice  for  1925. 


—  Or.  II.  r.  6 


"Court  may  order  separation.— Bat  if  it 
appear  to  the  Oonrt  that  any  snoh  oauses 
of  aotion  cannot  be  conveniently  tried  or 
disposed  of  together,  tbe  Court  may,  at  any 
time  before  the  first  hearing,  of  its  own  mo¬ 
tion  or  on  the  application  of  any  defendant, 
or  at  any  subsequent  stage  of  the  suit*  if 
the  parties  agree,  order  separate  trials  of 
any  snoh  causes  of  aotion  to  be  had,  or 
make  snoh  other  order  as  may  be  ueoessary 
or  expedient  tor  the  separate  disposal  there¬ 
of.” 

H.  For  Buie  1  of  Order  XVIII  of  the 
English  Buies,  see  under  Buie  3  Supra, 

Case  Law. 

tion  cannot  be  properly  or  conveniently 
tried  together,  the  Court  should  deal  with 
them  separately  as  sub-suits  under  the  title 
and  number  of  tbe  principal  suits  from 
which  they  spring —  15  T.  L.  R„  US. 

2.  An  order  ot  splitting  up  under  Seo- 
tion  41  presupposes  that  there  was  no  mis¬ 
joinder  ot  oauses  of  aotion  or  parties  and 
the  splitting  was  for  convenience  of  trial.— 
K.  P,,  S51. 


I.  Para  i  ot  Seotion  41  ot  the  old  Begu- 


8.  The  order  of  dismissal  for  mis-joinder 
was  passed  by  the  lodge  after  the  settle¬ 
ment  of  Issues  and  recording  evideaoe  on 


m 
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7.  All  objections  on  the  ground  of  mis-joinder  of  causes  of 

Ob'eotioBs  as  to  mis  action  sba}1  be  taken  at  t!r'e  earliest  P^lMe 

iom&er.  ’°ns  M  mlb  opportunity  and,  in  all  cases  where  issues  are 
settled,  at  or  before  such  settlement,  unless  the 
ground  of  objection  has  subsequently  arisen,  and  any  such  objec¬ 
tion  not  so  taken  shall  be  deemed  to  have  been  waived. 


ORDER  III. 

Recognized  Agents  and  Pleaders, 
i.  Any  appearance,  application  or  act  in  or  to  any  Court, 
required  or  authorised  by  law  to  be  made  or 
be  in^pecsonfby  ^acsog-  done  by  a  party  in  such  Court,  may,  except 
pleader  agent  or  hJ  where  otherwise  expressly  provided  by  any  law 
for  the  time  being  in  force,  be  made  or  done  by 
the  party  in  person,  or  by  his  recognized  agent,  or  by  a  pleader 
duly  appointed  to  act  on  his  behalf  : 


the  merits  of  the  oate.  The  Judge  asked 
the  Vakil  to  amend  the  plaint  by  withdraw¬ 
ing  tfie  suit  as  against  any  one  defendant 
against  whom  there  existed  a  distinct  cause 
of  action.  No  formal  order  was  passed  by 
the  Judge  on  the  subject,  and  the  amend- 


uiently  disposed  of  in  one  suit  may,  at  any 
time  before  the  first  hearing,  or*  where  is¬ 
sues  are  settled,  before  any  evidence  is  re¬ 
corded,  apply  to  the  Court  for  an  order 
confining  the  suit  to  suoh  of  the  causes  of 
action  as  may  be  conveniently  disposed  of 


“43.  Court  on  hearing  application  may 
exclude  some  causes  and  order  amendment. 
—If,  on  the  hearing  of  suoh  application,  it 
appears  to  the  Oourt  that  the  oauses  of  ao* 
tion  are  suoh  as  cannot  all  be  conveniently 
disposed  of  in  one  suit,  the  Court  may  order 
any  of  suoh  oauses  of  action  to  be  exoladed, 
and  may  direot  the  plaint  to  be  amended 


Or.  II,  r.  7  [  Of.  S.  4a  »  Or.  21,  r.  7  ] 
Section  43  of  Begnlation  II  of  1065  is 
given  below  for  comparison.  Seotion  43  of 
the  same  Begnlation  which  has  been  omit¬ 
ted  is  also  subjoined  for  reference 
“42.  Defendant  may  apply  to  confine 
tutor— A.nj  defendant  alleging  that  the  plain¬ 
tiff  has  united  in  the  same  suit  several 


Every  amendment  made  under  this  Seo¬ 
tion  shall  bt  attested  by  the  signature  of 
the  Judge.1  ’ 


Or.  Ill,  r.  1  S.  33  =  Or.  UI,  r.  1  ] 

In  the  corresponding  Seotion  32  of  Hegu- 
lation  Hof  1065,  the  words  “to  a  suit  or  ap¬ 
peal”  oqoue  before  the  words  “in  suoh 
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REGULATION  VIII  OF  1100.  [  Or.  Ill,  r.  2 

Provided  that  any  such  appearance  shall,  if  the  Court  so 
directs,  be  made  by  the  party  in  person. 

2.  The  recognized  agents  of  parties  by  whom  such  ap- 
b  a  t  pearances,  applications  and  acts  may  be  made 

Reoognized  agents.  ^  <Jon0  ar6 — 

(a)  persons  holding  powars-of-attomey,  authoris¬ 

ing  them  to  make  and  do  such  appearances, 
applications  and  acts  on  behalf  of  such  parties ; 

(b)  persons  carrying  on  trade  or  business  for  and 

in  the  names  of  parties  not  resident  within 
the  local  limits  of  the  jurisdiction  of  the  Court 
within  which  limits  the  appearance,  applica¬ 
tion  or  act  is  made  or  done,  in  matters  con¬ 
nected  with  such  trade  or  business  only,  where 
no  other  agent  is  expressly  authorised  to  make 
and  do  such  appearances,  applications  and 
acts. 


Or.  in,  r.  2)  The  Civil  Procedure  Code 


lie  was  a  reoognised  agent  as  defined  under 
Seotlon  S3,  0.  P.  C,  [Or,  ID,  r.  2]  em- 
powered  to  make  an  application  under  Sec* 
tion  32.—  13  T.  L.  J„  373. 

4.  See  also— 

Or.  I,  r.  12.— 7  T.  L.  R.,  155. 

„  HI,  r.  2.  -18  T.  L.  R„  65. 


Or.  HI,  p.  2  '[=  S.  38  =  Or.  Ill,  r.  2] 

1.  Clause  (a)  of  Seotion  33  of  the  oia  Re- 
gulation  was  as  follows “(a)  Persons 
holding  general  powers  of  attorney  from 
parties  not  resident  within  the  looal  limits 
of  the  jurisdiction  of  the  Court  within  which 
limits  the  appearanoe,  application  or  aob  is 

made  or  done,  authorizing  them . . on 

behalf  of  suoh  parties/’ 

2.  The  word  ‘general*  has  been  omitted 
as  nndnly  restrictive.  The  restriction  in- 
yoived  in  the  reference  to  parties  not  re¬ 
sident  within  the  looal  limits  of  the  juris¬ 
diction  of  the  Court  has  been  removed*— 

India  Gazette 
dated  31-3-1903,  Pf.  7. 

t.  AMuktearof  the  Dewan  of  Coohin 
sued  in  his  own  name  to  compel  the  Kana- 

lers  and  was  in  evident  management  by  the 
Cobhin  Slrkar. 

Held.—(l)  The  Muktear  had  no  right  to 
sue  ion  behalf  of  the  Cochin  Slrkar  in  his 
own  name  by  virtue  of  the  Power-of-Attor- 
ney  given  him  by  the  Dewan  of  Cochin. 

The  general  maxim  of  law  delegatus  non 
potest  delegare  applies  to  all  oases  of  dele- 
gated  authority.  Where,  however,  the  aat 
•  to  be  done  is  one  of  a  personal  nature,  i.  e.t 
where  the  delegatee  is  to  derive  the  benefit 
oftheaot,  there  seems  to  be  no  objeotionto 
suoh  delegation ;  but  in  all  other  oases,  un¬ 
less  expressly  empowered  by  statute  or  ap¬ 
proved  of  by  moral  necessity,  delegation  is 
prohibited. 


A  trustee  oannot  delegate  his  offioe,  whioh 
is  one  of  personal  confidence,  in  the  absence 
of  express  authority  so  long  as  he  remains 
a  trustee.  He  may  however  in  case  of 
moral  necessity  do  so.  This  would  not  how¬ 
ever  protect  a  trustee  who  employs  an  im¬ 
proper  agent  for  the  purpose  in  question. 
So  also  where  personal  skill  is  required,  or 
in  the  cases  of  powers  of  appointment,  In 
the  one  oase,  personal  skill  is  the  essenoe  of 
the  delegation,  and  in  the  other,  a  personal 
confidence  and  truBt  in  the  donee  of  the 
power  to  exeroise  it  with  discretion  and 
judgment  falls  within  the  maxim  delegatus 
non  potest  delegare.  Neither  for  tike  rea¬ 
sons,  can  an  agent  or  judioial  officer  dele¬ 
gate  the  authority  conferred  on  him. 

It  was  urged  on  behalf  of  the  plaintiff 
that,  aooording  to  Seotion  8  of  Regulation 
H  of  1070  [new  Section  66-B],  the  Dewan 
being  the  representative  of  the  Rajah  of 
Coohin,  he  must  be  treated  as  the  principal, 
inasmuch  as  he  sues  in  his  own  name,  and 
hence  he  may  as  principal  delegate  his 
authority  under  Seotion  83  [Or.  HI,  r.  2], 
This  would  be  unduly  extending  the  provi¬ 
sions  of  the  Civil  Procedure  Code  in  foroe. 
A  representative  suing  in  his  own  name  as 
principal  is  at  best  an  agent  of  the  real 
principal.  The  agent  may  not,  as  a  rale,  de¬ 
pute  another  person  to  do  that  whioh  he  haB 
undertaken  to  do.  The  reason  of  this  rule 
and  its  limitations  are  thus  stated.  “  5s  a 
general  rule,  no  doubt,  the  maxim  delegatus 
non  potest  delegare  applies  so  aB  to  prevent 
an  agent  from  establishing  the  relationship 
of  principal  and  agent  between  hiB  own  prin¬ 
cipal  and  a  third  person,  but  this  maxim 
when  analysed  merely  imports  that  an 
agent  oannot  without  the  authority  from  his 
principal  devolve  upon  another  obligations 
to  the  principal  whioh  he  has  himself  under¬ 
taken  personally  to  fulfil  and  that  inasmuch 
as  oonfidenoe  in  the  particular  person  em¬ 
ployed  is  at  the  root  of  the  oontraot  of  agen-  • 
oy,  suoh  authority  cannot  be  Implied  as  an 
ordinary  incident  to  the  contract.” 
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Regulation  vm  of  1100.  (Or.  in,  P.  4 

3-  (1)  Processes  served  on  the  recognized  agent  of  a  party 
Service  of  prooess  on  b®  as  effectual  as  if  the  same  had  been 

reoognized  agent.  served  on  the  party  in  person,  unless  the  Court 
otherwise  directs. 

(2)  The  provisions  for  the  service  of  process  on  a  party 
to  a  suit  shall  apply  to  the  service  of  process  on  his  recognized 
agent. 

4.  (1)  The  appointment  of  a  pleader  to  make  or  do  any 
a  intment  of  aPPearance>  application  or  act  for  any  person 
piaadarf°m  °  shall  be  in  writing,  and  shall  be  signed  by  suoh 

person  or  by  his  recognized  agent  or  by  some 
-  other  person  duly  authorised  by  power-of-attorney  to  act  in  this 
behalf. 

(2)  Every  such  appointment,  when  accepted  by  a  pleader, 
shall  be  filed  in  Court,  and  shall  be  considered  to  be  in  force  until 
determined,  with  the  leave  of  the  Court,  by  a  writing  signed  by 
the  client  or  the  pleader,  as  the  case  may  be,  and  filed  in  Court,  or 
until  the  client  or  the  pleader  dies  or  until  all  proceedings  in  the 
suit  are  ended  so  far  as  regards  the  client. 

(3)  No  Government  Pleader  shall  be  required  to  present 
any  document  empowering  him  to  act  on  behalf  of  Our  Govern- 


(4)  Notwithstanding  the  termination  of  all  proceedings 
in  the  suit  so  far  as  regards  the  client,  the  appointment  of  a  pleader 
shall,  unless  otherwise  provided  therein  or  determined  by  the  death 
of  the  client  or  the  pleader  or  by  revocation  in  accordance  with 
the  provisions  of  Sub-rule  (2)  of  this  Rule,  be  deemed  to  authorise 


The  agent  under  Seotion  83,  C.  P.  C., 
having  no  independent  rights  oannot  dele¬ 
gate  his  authority.  He  may  however  leave 
the  conduct  of  litigation  in  the  hands  oi  a 
reoognised  pleader,  in  which  ease  he  is  pre¬ 
sumed  to  instrnot  sneh  pleader  and  to  he 
exeroislng  that  control  in  the  management 
oi  the  affairs  of  his  prinoipal  with  which  he 
was  speoifioally  entrusted. 

(3)  As  there  were  Ooralers  in  the  De- 
vaswom  and  the  Ooobin  Sirkar  was  in  ma¬ 
nagement  as  agent  oi  the  Ooralers,  the  said 
8irkar  could  not  maintain  a  snit  in  spite  of 
the  OoraletB,  A  mere  manager  is  simply 


an  agent  of  the  Ooralers  and  oould  not 
maintain  a  snit  in  opposition  to  and  against 
the  will  of  his  prinoipal  (F.  B.).— 


Or. Ill,  r.  1. — 6  T.  L.  R,  SO. 

a  T.  L  R.,  so. 

»  13  T.  L.  J.,  m. 

Or.  IX.-  19  T.  L.  J.,  043,. 

Or.  Ill,  r.  8  [  =S.34  =  Or.  HI,  r.3] 
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him  to  appear  or  to  make  any  application  or  to  do  any  act  in  con¬ 
nection  ■with  getting  copies  of  documents  and  obtaining  return  of 
documents  produced  or  filed  in  the  suit  or  refund  of  money  paid 
into  Court  in  the  suit. 

5.  Any  process  served  on  the  pleader  of  any  party  or  left 

at  the  office  or  ordinary  residence  of  such 
pleader,06  °  5000688  on  pleader,  and  whether  the  same  is  for  the 
personal  appearance  of  the  party  or  not,  shall 
be  presumed  to  be  duly  communicated  and  made  known  to  the 
party  whom  the  pleader  represents,  and,  unless  the  Court  otherwise 
directs,  shall  be  as  effectual-  for  all  purposes  as  if  the  same  had 
been  given  to  or  served  on  the  party  in  person. 

6.  (1) :  Besides  the  recognized  agents  described  in  Buie,  2,  any 

person  residing-  within  the  jurisdiction  of  the 
Agent  to  aooept  servioe.  may  be  appointed  an  agent  to  accept 


(2)  Such  appointment  may  be  special  or  general  and 
Appointment  to  be  in  sha»  be  made  by  an  instrument  in  writing 
writing  ana.  to  lie  filed  signed  by  the  principal,  and  such  instrument 
m-Cooit,  or,  jf  tbe  appointment  is  general,  a  certified 


copy  thereof  shall  be  filed  in  Court. 


Regulation  Till  of  1100.  [  Or.  v,  r.  i 

ORDER  IV. 

Institution  of  Suits. 

i.  (1)  Every  suit  shall  be  instituted  by  presenting  a  plaint 
Sait  to  be  commenced  t0  the  Court  or  such  officer  as  it  appoints  in 
by  plaint.  this  behalf. 


(2)  Every  plaint  shall  comply  with  the  Rules  contained 
in  Orders  VI  and  VII,  so  far  as  they  are  applicable. 

2.  The  Court  shall  cause  the  particulars  of  every  suit  to  be 
Register  ot  suits  entered  in  a  book  to  be  kept  for  the  purpose  and 

e°'B  er  s  '  called  the  Register  of  Civil  Suits.  Such  entries 

shall  be  numbered  in  every  year  according  to  the  order  in  which 
the  plaints  are  admitted. 


ORDER  V. 

IsBue  and  Service  of  Summons. 

Issue  of  Summons. 

i.  (1)  When  a  suit  has  been  duly  instituted,  a  summons  may 
wns  be  issued  to  the  defendant  to  appear  and  answer 

“ns'  the  claim  on  a  day  to  be  therein  specified : 


Or.lV.r.l  [=S.  44  —  Or.  17,  r.  1  ] 
t.  Foe  the  oortesponding  Seobion  (44)  ol 
the  old  Regulation  see  Seotion  24,  Supra . 

2.  Sab- rale  (2)  is  new. 

Or,  IV,  r.  2  [  =  S,  64,  last  Para 

=  Or.rr,  r.  2] 

I.  The  last  Para  of  Seotion  54  of  the  old 
Regulation  was  as  follows “  Register  of 
suits. — The  Court  shall  also  cause  thB  par- 
tioulars  mentioned  in  Section  46  to  be  en¬ 
tered  in  a  book  to  be  kept  lor  the  purpose 
and  called  the  ‘Register  of  Civil  Saits.  Saoh 
entries  shall  be  numbered  in  every  year  ac¬ 
cording  to  the  order  in  which  the  plaint  is 
admitted  ” 

[For.  Seotion  46  referred  to,  see  Order 
VH,  Rales  1  and  2,  and  4  to  6  4 


II,  Seo  Order  Vll,  Rule  9,  for  the  other 
Paras  of  Seotion  54. 

III.  For  Form  of  Register  of  Civil  suits, 
see  Appendix  I,  Form  No,  14. 

Case  Law. 

Neither  the  provisions  of  the  Civil  Courts’ 
Guide  nor  the  Roles  framed  under  the  In¬ 
solvency  Regulation  warrant  the  treatment 
of  the  applications  for  annulment  under 
Section  36  of  the  Insolvency  Regulation  as 
Original  suits.  The  unjustifiable  treatment 
of  the  applications  as  plaints  and  number¬ 
ing  thereof  as  snits  would  not  constitute  the 
decisions  in  the  oases  decrees  within  the 
meaning  of  Section  2  (2)  of  the  Civil  Proce¬ 
dure  Code,—  45  T.  L.  R.,  $69* 


-Mi 


Or.  V»r.  2}  THE  CltTIL  PBOCEDUBE  CODE 

Provided  that  no  saoh  summons  shall  be  issued  when  the 
defendant  has  appeared  at  the  presentation  of  the  plaint  and  ad¬ 
mitted  the  plaintiff’s  claim. 

(2)  A  defendant  to  whom  a  summons  has  been  issued 
under  Sub-rule  (1)  may  appear— 

(a)  in  person,  or 

(b)  by  a  pleader  duly  instructed  and  able  to  answer 

all  material  questions  relating  to  the  suit,  or 

(c)  by  a  pleader  accompanied  by  some  person  able 

to  answer  all  such  questions. 

(3)  Every  such  summons  shall  be  signed  by  the  Judge 
or  such  officer  as  he  appoints,  and  shall  be  sealed  with  the  seal  of 
the  Court. 

2.  Every  summons  shall  be  accompanied  by  a  copy  of  the 
„  .  x  plaint  or,  if  so  permitted,  by  a  concise  state- 

copy  or  statement  . 

annexed  to  summons. 


Op.  V,  is  1  [  =  S.  60  =  Or.  V,  r.  1  ] 

I.  The  corresponding  Seotion  of  the  old 
Regulation  'was  as  follows • 

“60.  Summons.-  When  the  plaint  has 
been  registered,  and  eonoise  statements  re¬ 
quired  by  Section  54  have  been  died*  a 
summons  may  be  issued  to  each  defendant 
to  appear  and  answer  the  olaim  on  a  day  to 
be  therein  specified, 

(а)  in  person,  oi 

(б)  by  a  pleader  duly  instructed  and  able 

to  answer  all  material  questions  re¬ 
lating  to  tbe  suit,  or 

(c)  by  a  pleader  aooompanied  by  some 
other  personable  to  answer  all  snoh 
questions. 

Every  Booh  summons  shall  be  signed  by 
tbe  Judge  or  snob  officer  as  be  appoints, 
and  shall  be  sealed  with  tbe  seal  of  tbe 
Court : 

Provided  that  no  snob  summons  shall  be 
issued  when  tbe  defendant  bag*  appeared  at 
the  presentation  of  tbe  plaint  and  admitted 
thd  plalntifi’s  claim.” 


II,  For  Section  54  of  tbe  old  Regulation 
referred  to  above,  see  Order  IV,  Rale  2,  and 
Order  VII,  Rule  9. 

EE.  See  also  Section  SB,  Supra. 

IV.  For  Forms  of  Summons  for  disposal 
of  suit  and  for  settlement  of  issues,  see  Ap¬ 
pendix  B,  Forms  Nos,  1  and  2, 

Case  Law. 

The  defendant  in  a  suit  has  a  right  to  ba 
allowed  the  minimnm  time  prescribed  un- 
•  der  Artiole  682  of  the  Civil  Conrts’  Guide 
between  tbe  date  of  tbe  servioe  of  process  as 
shown  in  the  return  of  tbe  process-server 
and  tbe  date  of  tbe  first  bearing. 

Tbe  provisions  of  tbe  Civil  Courts’  Guide 
have  tbe  foroe  of  law,  as  they  have  been 
enacted  under  the  Rale  making  powers  con¬ 
ferred  on  the  High  Court  under  Section 
691  (new  Section  91),  0.  P.  0.— 

19  T.  L.  J.,  690. 

Or.  V,  r.  2  [  =  S.  61  =  Or. 7,  r,  9\ 

Section  61  of  tbe  old  Regulation  was  as 
follows 
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[  Or.  v ,  r.S 


3.  (1)  Where  the  Court  sees  reason  to  require  the  personal 
Court  tier  a  appearance  of  the  defendant,  the  summons  shall 

fendant  o? ^pia'intin  to  order  him  to  appear  in  person  in  Court  on  the 
appear  la  person.  day  therein  specified. 

(2)  Where  the  Court  sees  reason  to  require  the  personal 
appearanoe  of  the  plaintiff  on  the  same  day,  it  shall  make  an 
order  for  such  appearance. 

4.  No  party  shall  be  ordered  to  appear  in  person  unless  he 


(а)  within  the  local  limits  of  the  Court’s  ordinary 

original  jurisdiction,  or 

(б)  without  such  limits  but  at  a  place  less  than  fifty 

or  (where  there  is  railway  or  steamer  com¬ 
munication  or  other  established  public  con¬ 
veyance  for  five-sixths  of  the  distance  between 
the  place  where  he  resides  and  the  place 
where  the  Court  is  situate)  less  than  two 
hundred  miles  distance  from  the  court-house. 


5.  The  Court  shall  determine,  at  the  time  of  issuing  the 
Sammons  to  bo  either  summons,  whether  it  shall  be  for  the  settlement 
to  settle  issues  or  for  of  issues  only,  or  for  the  final  disposal  of  the 
anal  disposal.  suit ;  and  the  summons  shall  contain  a  direction 


accordingly: 

Provided  that, 


ible  case,  the  summons 


shall  be  for  the  final  disposal  of -  thq^suit. 


■“61.  Statement  annexed  to  lummont —  Oe.V,  r.  4  [=  S.  63  =  Or.  V,  r.4\ 

Every  snob  summons  shall  be  accompanied  Seotion  63  of  the  old  Eegnlation  was  as 
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6.  (1)  The  day  for  the  appearance  of  the  defendant  shall 
Emu  da  for  a  '3e  fix0^  with  r0f0rence  to  the  current  business 
pearanoe  ofdef andaX  of  the  Court,  the  place  of  residence  of  the 
defendant  and  the  time  necessary  for  the 
service  of  the  summons ;  and  the  day  shall  be  so  fixed  as  to  allow 
the  defendant  sufficient  time  to  enable  him  to  appear  and  answer 
on  such  day. 

(2)  What  shall  be  deemed  “sufficient  time”  must  be 
determined  with  reference  to  the  circumstances  of  the  case  and 
shall,  for  the  purpose  of  appeal  or  revision,  be  treated  as  a  question 
of  law. 

The  summons  to  appear  and  answer  shall  order  the 
o  s  to  order  d0f0ndant  to  produce  all  documents  in  his  pos- 
def endMiMio  produce  session  or  power  upon  which  he  intends  to  rely 

^documents  relied  on  by  SUpp0rt  of  his  case. 

8.  Where  the  summons  is  for  the  final  disposal  of  the  suit, 
o  ia  eof  summons  ^  s^a^- 1  a^s0  direct  the  defendant  to  produce,  on 
for  final  disposal,  de-  the  day  fixed  for  his  appearance,  all  witnesses 
bo^rodnce  fiis  witness-  upon  wtl0se  evidence  he  intends  to  rely  in 
es.  support  of  his  case. 


Or.  V,  r.  S  l  =  S.64  =  Or.  V,  r.  fi] 

For  Forms  of  Summons,  see  Appendix  B, 
Forms  Nob.  1  and  2. 


Or.  V,  r.  7  [=  S.66  =  Or.  V ,  r.  7] 

I.  Section  66  of  the  old  Regulation -was 

•  Summons  to  order  defendant  to 
documents  required  by  plaintiff  or 
‘ty  defendant. -T he  summons  to 
'answer  shall  order  the  defend- 

''ontainmg  evidence  relating 
he  plaintiffs  ease,  or  upon 


which  the  defendant  intends  to  rely  in 
support  of  -his  case. 

II.  The  above  was  the  same  as  Section 
70  of  the  old  'Indian  Code  of  1882  from 
which  it  was  adopted .  The'  Indian  •'Select 
Committee  which  sat  on  the  Bill  of  1901 
proposed  the  present  provision.  They  said:— 
“Wdhsve  abridged  this  provision  because, 
while  the  defendant  should  certainly  pro* 
duoeall  documents « in  his  possession  or 
pOwer  in  so  far  as  he  relies  on  them  in  sup¬ 

port  of  his  case,  it  seems  to  ns  unreasonable 
to  require  him  to  produce  any  dootunent 
merely  beoause  it  may  relate  to  the  merits 
of  the-L^se  for  the  plaintifi.”— 

\  '  India  Gazette 

\  dated  21-3-1903,  Pt.  V,  P.173. 

Or.v  p.8  [  =  S.  67  Or.  V,  r,  8  ] 


On.  V,  r.6  £-8.  86- Or.  V,  r.  6} 
Sub-rule  (2)  is  -not  found  in  .-the  British 
Indian  Qode,  It  was  omitted  as  redundant 
by  the  Seleot  Committee  on  the  lOOrBill.- 
India  Qaxette 

dated  21-3-1903 ,  Pf.V,  P.173. 
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Service  of  Summons. 

9.  (1)  Where  the  defendant  resides  within  the  jurisdiction 

ot  transmia  °*'  in  ^hich  the  suit  is  instituted,  or 

Bion* 1 S 6 Ymn moM^for  has  an  agent  resident  within  that  jurisdiction 
f6I,ioa-  who  is  empowered  to  accept  the  service  of  the 

summons,  the  summons  shall,  unless  the  Court  otherwise  directs, 
be  delivered!  or  sent  to  the  proper  officer  to  be  served  by  him  or 
one  of  his  subordinates. 

(2).  The  proper  officer  may  be  an  officer  of  a  Court 
other  than,  that,  in.  which  the  suit  is  instituted,  and,  where  he  is 
such  an  officer,  the  summons  may  be  sent  to  him  by  post  ,  or  in 
sueh  other  manner  as  the  Court  may  direct. 

10.  Service  of  the  summons  shall  be  made  by  delivering  or 

tendering  a  copy  thereof  signed  by  the  Judge 
Mode  of  samos.  or  ^  0ffrcer  as  he  appoints  in  this  behalf, 

and  sealed  with  the  seal  of  the  Court. 

11.  Save  as  otherwise  prescribed,  where  there  are  more 
on  se  etai  defendants  than  one,  service  of  the  summons 

defendants. °n  s<”eI*  shall  be  made  on  each  defendant. 


Of.  v,  r.i2  ]  The  Civil  Procedure  Code 


12.  Wherever  it  is  practicable,  service  shall  be  made  on  the 
defendant  in  person,  unless  he  has  an  agent 
defendant  *in  'person  empowered  to  accept  service,  in  which  case 
h£8»gent°ti0able  °r  °a  servi°e  on  su°h  a8ent  shall  be  sufficient. 


13.  (1)  In  a  suit  relating  to  any  business  or  -work  against  a 
person  who  does  not  reside  within  the  local 
rrhoTaefenannt  onrriol  limits  of  the  jurisdiction  of  the  Court  from 
on  business.  which  the  summons  is  issued,  service  on  any 

manager  or  agent,  who,  at  the  time  of  service,  personally  carries 
on  such  business  or  work  for  such  person  within  such  limits,  shall 
be  deemed  good  service. 

(2)  For  the  purpose  of  this  Rule,  the  master  of  a  ship 
shall  be  deemed  to  be  the  agent  of  the  owner  or  charterer. 


14.  Where  in  a  suit  to  obtain  relief  respecting,  or  compensa- 
Servioe  on  agent  in  tion  for  wrong  to,  immovable  property,  service 
charge  in  »nits  for  im-  cannot  be  made  on  the  defendant  in  person,  and 
movable  property.  the  defendant  has  no  agent  empowered  to  accept 
the  service,  it  may  be  made  on  any  agent  of  the  defendant  in 
charge  of  the  property. 


15.  Where  in  any  suit  the  defendant  cannot  be  found  and 
has  no  agent  empowered  to  accept  service  of 
on^maTe  mlmblJT/de-  the  summons  on  his  behalf,  service  may  be 
fendant’s  family.  •  made  on  any  adult  male  member  of  the  family 
of  the  defendant  who  is  residing  with  him. 


Explanation.— A  servant  is  not  a  member  of  the  family 
within  the  meaning  of  this  Rule. 


16.  Where  the  serving  officer  delivers  or  tenders  a  copy  of 
ser  ed  to  Bi  s  summons  to  the  defendant  personally,  or 
acknowledgment.  °  B'sn  to  an  agent  or  other  person  on  his  behalf,  he 
shall  require  the  signature  of  the  person  to 
horn  the  copy  is  so  delivered  or  tendered  to  an  acknowledgment 
Nr  vice  endorsed  on  the  original  summons. 


..12  [  =  S.  71=  Or.  V.r.M] 
=  s.  72  =  Or0,  r.  IS] 
\  73  =  Or.V,  r.  U] 


r.  7.  r.  16  } 


Regulation  VIII  of  110ft 


[Or.  V,r.  17 

17.  Where  the  defendant  or  his  agent  or  such  other  person 
Ptooafcra  when  de-  as  af°resaid  refuses  to  sign  the  acknowledg- 
fendant  refnEoa  to  ao-  ment,  or  where  the  serving  officer,  after  using 
bePfoana™e  °r  ca™ot  ah  due  and  reasonable  diligence,  cannot  find  the 
defendant,  and  there  is  no  agent  empowered  to 
accept  service  of  the  summons  on  his  behalf,  nor  any  other  person 
on  whom  service  can  be  made,  the  serving  officer  shall  affix  a 
copy  of  the  summons  on  the  outer  door  or  some  other  conspicuous 
part  of  the  house  in  which  the  defendant  ordinarily  resides  or 
carries  on  business  or  personally  works  for  gain,  and  shall  then 
return  the  original  to  the  Court  from  which  it  Was  issued,  with  a 
report  endorsed  thereon  or  annexed  thereto  stating  that  he  has 
so  affixed  the  copy,  the  circumstances  tinder  which  he  did  so,  and 
the  name  and  address  of  the  person  (if  any)  by  whom  the  house 
was  identified  and  in  whose  presence  the  copy  was  affixed. 


“76.  Procedure  when  defendant  refutes 
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"Where  the  patty  refuses  to  sign  the  ac- 
knowledgment  and  the  service  is,  according¬ 
ly,  effected  under  Sections  76,  77  and  78  of 
the  Civil  Prooedure  Code,  it  oannot  be  said 
that  there  is  “servioe  personally  of  the 
notice,”  within  the  meaning  of  the  above 
said  Article.-  34  T.  L.  R.,  174. 

S’ol.-37T.L.  R.,  290 

(=12  T.  L.  J.,  262). 

Ref.— 18  T.  L.  J„  992. 

2.  Mere  temporary  absenoe  of  the  person 
to  be  served  with  the  writ  is  not  to  be  re¬ 
garded  as  sufficient  to  justify  the  process- 
server  resorting  to  substitnted  servioe,  as  by 
affixing  the  summons  to  the  door.  Section 
76  of  the  Civil  Procedure  Code  is  intended 

should  be  affixed  in  the  way  required  by 
that  Seotion  after  a  proper  attempt  has  been 
made  to  find  the  defendant.  It  is  the  duty 
of  the  peon  entrusted  with  the  process  to 
make  reasonable  efforts  to  find  out  the 
person  to  be  served.  When  a  serving  offi¬ 
cer  finds  a  defendant  to  be  away  temporarily 
from  home  and  knows  where  he  is,  it  is  not 
good  servioe  of  summons  under  Seotion  76 
if  he  thereupon  does  nothing  more  than  fix 
the.  summons  bo  the  outer  door  of  the  house, 
hut  he  must  make  further  efforts,  to  effeot 
personal  servioe.  Whenever  it  is  praotioa* 
ble,  the  service  of  summons  must  be  in  per¬ 
son,  and  it  is  only  when  reasonable  grounds 
exist  for  believing  that  the  defendant  is 
keeping  ont  of  the  way  to  avoid  service  or 
for  other  reasons  personal  service  oannot  be 
effected,  that  substituted  servioe  should  be 
ordered  or  effeoted.  The  object  ol  the  ser¬ 
vice  of  a  summons  (other  than  substituted 
service)  is  that  the  defendant  may  have  in¬ 
formation  of  the  institution  of  the  suit  in 
due  time  before  tbe  day  fixed  for  the  bear¬ 
ing.  In  order  that  substituted  servioe  may 
be  declared  to  be  due  service  under  Seotion 
78  of  the  Civil  Prooedure  Code,  the  Court 
must  be  satisfied  that  the  defendant  may, 
from  the  oiroumstanceB,  be  considered  to 
be  aware  that  the  writ  is  out  against  him.— 
36  T.  L.  R.,  190 


3.  The  mode  of  servioe  of  notioe  con¬ 
templated  in  Article  186  of  the  Limitation 
Regulation  is  the  one  where  the  party 
served  aooepts  the  notioe  and  duly  signs  the 
acknowledgment.  Where  the  party  refuses 
to  sign  the  acknowledgment  and  consequent¬ 
ly  the  seryioe  is  effeoted  under  Sections  76, 
77  and  78  of  the  Civil  Prooedure  Code,  there 
is  no  “service  personally  of  the  notice" 
within  t  he  meaning  of  that  Artlole.— 

37  T.  L.R.,  290 

(  =12  T.  L.  J.,  262). 

4.  A  substituted  service  of  summons  un¬ 
der  Seotion  76  (old)  is  not  a  personal  servioe 
within  the  meaning  of  Artiole  149  of  the  Li¬ 
mitation  Regulation  (1100). 

Where  the  serving  officer  fails  to  affix  the 
summons  as  required  by  Seotion  76  suoh 
omission  renders  the  service  improper. 

A  preliminary  objection  was  taken  to  the 
maintainability  of  the  appeal  on  the  ground 
that  the  decree  sought  to  be  set  aside  and 
restoration  prayed  for  was  passed  in  a 
Small  Cause  suit.  Under  Seotion  6,  the 
provisions  relating  to  appeals  against  or¬ 
ders  refusing  to  set  aside  deorees  passed  ea 
parte  have  not  been  declared  applicable,  and 
as  the  objection  was  well  founded,  the  ap¬ 
peal  was  treated  as  ■  a  revision  petition  as 
prayed  for.-  18  T.  L.  d.(  992. 

5.  The  service  of  summons  as  contem¬ 
plated  by  Order  V,  Rule  17,  can  be  effeoted 
when  the  defendant  oannot  be  found  after 
the  serving  officer  had  used  all  due  and  rea¬ 
sonable.  diligence  to  find  out  tbe  defendant. 
What  he  is  expected  to  do  in  this  matter  is 
to  go  to  the  place  or  places  and  at  the  time 
the  defendant  oan  be  reasonably  expeoted 
to  be  present ;  whether  such  reasonable  ef¬ 
forts  have  been  made  in  a  particular  oase 
will  have  to  be  deolded  with  reference  to 
tbe  facts  of  that  oage. 

Tbe  temporary  absenoe  whioh  would  jus¬ 
tify  the  resort  to  the  provisions  of  Rule  17 
would  be  absenoe  for  a  reasonably  short  pe¬ 
riod  after  which  the  defendant's  return 
oould,  with  a  oertain  amount  of  certainty, 
be  expeoted. 
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REGULATION  VTII  OF  1100.  [Or.  V,  r.  19 

18.  The  serving  officer  shall,  in  all  cases  in  which  the 
Endorsement  of  time  summons  ^as  been  served  under  Rule  16,  endorse 

»ndnma™er°of  service,  or  annex,  or  cause  to  be  endorsed  or  annexed, 
on  or  to  the  original  summons,  a  return  stating 
the  time  when  and  the  manner  in  which  the  summons  was  served, 
and  the  name  and  address  of  the  person  (if  any)  identifying  the 
person  served  and  witnessing  the  delivery  or  tender  of  the  summons. 

19.  Where  a  summons  is  returned  under  Rule  17,  the  Court 
Examination  of  set  sball,  if  the  return  under  that  Rule  has  not  been 

ving  officer.  ’  verified  by  the  affidavit  of  the  serving  officer, 

and  may,  if  it  has  been  so  verified,  examine 
the  serving  officer  on  oath,  or  cause  him  to  be  so  examined  by 
another  Court,  touching  his  proceedings,  and  may  make  such 
further  inquiry  in  the  matter  as  it  thinks  fit ;  and  shall  either 
declare  that  the  summons  has  been  duly  served  or  order  such 
service  as  it  thinks  fit. 


Where  the  defendant  had  gone  to  a  differ¬ 
ent  plaee  altogether  and  where  no  definite 
information  is  had  as  to  the  time  of  his  re¬ 
turn,  it  would  be  anamalons  to  hold  that . 
the  process-server  should  await  his  return 
for  an  indefinite  period  and  effect  the  ser- ' 
vioe  of  the  writ  personally.  Nor  is  it  pos¬ 
sible  lor  him  to  foUow  him  to  any  other 
village,  where  he  is  not  in  possession  of  in¬ 
formation  as  to  the  exact  plaoe  where  the 
defendant  oonld  be  found. 

The  residence  required  to  be  specified  in 
the  plaint  under  Olause  5  of  Buie  9  of  the 
Olvll  Oourts  6 aide  has  reference  to  his  per¬ 
manent  place  of  residence  and  not  places 
where  he  had  gone  with  intent  to  return 
baok  to  suoh  permanent  plaoe  of  residence. 

19  T.  L.  J„  365. 


Or.  V,  r.  IS  [=  S.  77  =»  Or.  V.r.  28] 

I.  This  Buie  reproduces  Section  77  of  the 
old  Begulation  with  the  addition  at  the  end 
of  the  words  “and.  the  name  and  address 

_ tender  of  the  summons.’1  as  in  the 

British  Indian  Code.  See  Note  under  pre¬ 
vious  Bole, 


II.  Nor  From  of  Affidavit  of  process- 
server,  see  Appendix  B,  Form  No.  10. 

"*  Or.  V,  r.  19  [  =  S.  78,  Para  1 
=  Or.  7,  r.  29  ] 

I.  The  words  “If  the  return  under 

that  Buie.-, . if  it  has  been  so  verified” 

are  an  addition  to  the  old  Section  taken  from 
the  British  Indian  Code. 

II.  There  is  no  provision  in  the  Code  of 
Oivil  Procedure  relating  to  the  service  of  a 

.attaining  majority.  On  the  other  hand,  it 
would  seem  that  it  is  for  the  defendant  who 
has  attained  age  to  apply  to  the  Oourt  to 

“  When  an  infant  attains  full  age  during 
the  proceedings,  he  is  entitled  to  pat  In  a 
new  defence  ;  but  if  he  takes  no  steps  with¬ 
in  a  reasonable  time  after  coming  of  age,  he 
will  be  boundby  what  has  been  done  dnring 
his  infanoy.’’—  16  T.  L.  J„  *99. 
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20.  (1)  Where  the  Court  is  satisfied  that  there  is  reason  to 
.  brieve  that  the  defendant  is  keeping  out  of  the 
"""l  ser™°'  way  for  (j]j0  pmpose  of  avoiding  service,  or  that 
for  any  other  reason  the  summons  cannot  be  served  in  the  ordinary- 
way,  the  Court  shall  order  the  summons  to  be  served  by  affix¬ 
ing  a  copy  thereof  in  some  conspicuous  place  in  the  Court-house, 
and  also  upon  some  conspicuous  part  of  the  house  (if  any)  in  which 
the  defendant  is  known  to  have  last  resided  or  carried  on  business 
or  personally  worked  for  gain,  or  in  such  other  manner  as  the 
Court  thinks  fit. 

(2)  Service  substituted  by  order  of  the  Court  shall  be  as 

effectual  as  if  it  had  been  made  on  the  defendant 

Bfiect  of  anhati  tinted 

service.  personally. 

(3)  Where  service  is  substituted  by  order  of  the  Court, 

the  Court  shall  fix  such  time  for  the  appearance 
etSa,6  time  vl°or  “j-’  of  the  defendant  as  the  case  may  require. 


2i.  A  summons  may  be  sent  by  the  Court  by  which  it  is 
service  of  aommons  issl>ed,  either  by  one  of  its  officers  or  by  post  to 
where  defendant  residea  any  Court  (not  being  the  High  Court)  having 
mother  ^urt!04100  original  jurisdiction  in  the  place  where  the 
defendant  resides. 


Aegulation  viti  or  iioo.  [Or.  vt  t.  23 

22.  The  Court  to  which,  a  summons  is  sent  under  Buie  21 
Dot  of Couct^o  which  s^a^>  upon  receipt  thereof,  proceed  as  if  it  had 
summons  isnsenti?  w  *°  been  issued  by  such  Court  and  shall  then  return 

the  summons  to  the  Court  of  issue,  together 
with  the  record  (if  any)  of  its  proceedings  with  regard  thereto. 

23.  Where  the  defendant  is  confined  in  a  prison,  the  sum¬ 

mons  shall  be  delivered  or  sent  by  post  or  other- 
iupri Sm  °n  dsteDdw<i  wise  to  the  officer  in  charge  of  the  prison  for 
service  on  the  defendant. 


Or.  v,  r.  24)  The  Civil  Procedure  code 

24.  Where  the  defendant  resides  out  of  Travancore  and 
Servioe  whets  de-  has  no  agent  in  Travancore  empowered  to  ac- 

f end  ant  tesidsR  out  of  oept  service,  the  summons  shall  be  addressed 
»goii™°ore  ™d  has  n°  to  the  defendant  at  the  place  where  he  is  resid¬ 
ing  and  sent  to  him  by  post,  if  there  is  postal 
communication  between  such  place  and  the  place  where  the  Court 
is  situate. 

25.  Where  the  defendant  is  a  public  officer  or  is  thejservant 
Service  on  oivii  pub-  of  a  local  authority,  the  Court  may,  if  it  ap- 

Uo officer  or  on  tsivans  pears  to  it  that  the  summons  may  be; most  con- 
0  00a  aut  onty.  veniently  so  served,  send  it  for  service'  on  the 
defendant  to  the  head  of  the  office  in  which  he  is  employed,  to¬ 
gether  with  a  copy  to  be  retained  by  the  defendant. 

26.  Where  the  defendant  is  a  military  officer  or  a  soldier, 
Servioe  on  soldiers  tlie  Court  shall  send  the  summons  for  servioe 

to  his  commanding  officer  together  with  a  copy 
to  be  retained  by  the  defendant. 

27.  (1)  Where  a  summons  is  delivered  or  sent  ito  any 
Duty  of  person  to  person  for  service  under  Rule  23,  Rule  25  or 

whom  summons  is  de-  26,  such  person  shall  be  bound  to  serve  it, 

vtoe,  °r  s™  01  Ber’  if  possible,  and  to  return  it  under  his  signature, 
with  the  written  acknowledgment  of  the  de¬ 
fendant,  and  such  signature  shall  be  deemed  to  be  evidence  of 
service. 


Op.  V,  r.  24  [  =  S.  84  =  Or,  V,  r,  SB  ]  Op.  V,  r.  2S  [  =  S.  407  =  Or.  V,  r.  37] 

1 .  The  corresponding  Section  84  of  the  lt  Seotion  407  of  the  old  Regulation  was 

old  Regulation  had  (t)  the  words  “  duly  re*  as  follows 
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Appen- 


regulation  viii  of  1100. 


[Or.  VI,  r.i 

(2)  Where  from  any  cause  service  is  impossible,  the 
summons  shall  be  returned  totheOourt  with  a  full  statement  of 
such  cause  and  of  the  steps  taken  to  procure  service,  and  such 
statement  shall  be  deemed  to  be  evidence  of  non-service. 

28.  (1)  The  Court  may,  notwithstanding  anything  herein- 
Snbatf imfcion  af  letter  before  contained,  substitute  for  summons  a 
for  summons.  letter  signed  by  the  Judge  or  such  officer  as  he 

may  appoint  in  this  behalf,  where  the  defendant 
is,  in  the  opinion  of  the  Court,  of  a  rank  entitling  him  to  such 
mark  of  consideration. 

(2)  A  letter  substituted  under  Sub- rule  (1)  shall  contain 
all  the  particulars  required  to  be  stated  in  a  summons,  and,  subject 
to  the  provisions  of  Sub-rule  (3),  shall  be  treated  in  ail  respects  as 
a  summons. 

(3)  A  letter  so  substituted  may  be  sent  to  the  defendant 
by  a  speoial  messenger  selected  by  the  Court,  or  in  any  other  manner 
which  the  Court  thinks  fit ;  and  where  the  defendant  has  an  agent 
empowered  to  accept  service,  the  letter  may  be  delivered  or  sent 
to  such  agent. 


Pleadings  generally. 

x.  “Pleading”  shall  mean  plaint  or  written  statement.  ■ 


[  .  ^0^y  r  Sg^ 

I.  Seotion  447  of  the  old  Regulation  was 

“4=47.  Service  on  officers  and  soldiers.— 
When  an  officer  or  a  soldier  is  a  defendant, 
the  Oonrt  may,  in  its  discretion,  send  a  oopy 
of  the  summons  to  his  Commanding  Officer 
lor  the  purpose  of  being  served  on  him. 

after  causing  it  to  be  served  on  the  person 
to  whom  it  is  addressed,  it  practicable,  shall 
return  it  to  the  Conrt  with  the  written 
acknowledgment  of  such  person  endorsed 


II.  For  the  old  Sections  82  and  S3,  see 
Rule  28  Supra. 

dix  B,  Form  No.  8.  ’  ?P 

Op.  V,  r,  28'[  =  Ss.  85  4  86 

-  Or.  V,  r.  30] 
Sub-Rule  (3)  of  the  Rule  corresponds  to 
Seotion  86  of  the  old  Regulation  and  to  Sub- 
Rule  (3)  of  Rule  30  of  the  British  Indian 
Code.  In  both  these,  the  words,  “post  or 
by”  ooonr  before  the  words  “a  speoial  mes- 

Order  VI:  I.  “This  Order  is  practically 
new,  and  oontains  provisions  applicable  to 


Or.  VI,  r.  i  ]  THE  CIVIL  PROCEDURE  CODE 


should  be  said.  Decisions,  longstanding 
and  uniform,  which  Jay  down  that,  in  oases 
where  fraud  is  set  up,  facts  constituting  the 
fraud  should  be  expressly  pleaded,  are  ex¬ 
pressed  now  in  terms  in  Buie  4  of  this  Or- 
der.  There  is  also  laid  down  what  implica¬ 
tions  are  involved  by  force  of  Statute,  in 
advanoing  oertain  pleas.  In  faot,  the  attempt 
is  to  enforce  the  framing  of  full  but  brief 
pleadings  enabling' the  Court  as  well  as  bhe 
parties  to  peroeive  what  is  and  what  is  not 
the  real  dispute  in  a  case.  Again,  the  power 
to  amend  is  considerably  enlarged,  and  the 
restrictions  now  imposed  by  Statute  as  to 
the  time  aihd  manner  of  amendment  which 
are  not  infrequently  ignored,  are  altogether 
removed.  The  only  limitation  is  that  whioh 
the  ends  of  justloe  may  put  on  bhe  Court’s 
powers  in  every  case  according  to  the  oir- 

II.  The  Indian  Special  Committee  in 
their  Report  observe  “  The  Committee 
have  added  a  few  Rales  relating  to  plead¬ 
ings  based  npon  the  system  of  pleading  in¬ 
troduced  by  the  Judicature  Acts  in  England 
which  is  generally  admitted  to  be  the  best 

try,  outside  the  Presidency- town,  tho  plead¬ 
ings  are  seldom  artistically  drawn.  They 
are  neither  concise  nor  precise  but  contain 
vague  and  general  statements  from  whioh 
It  is  difficult  to  ascertain  definitely  the  real 
question  in  controversy  between  the  parties. 
The  sole  objeot  of  pleadings  is  thus  fre¬ 
quently  defeated,  the  issue  is  enlarged,  the 

p'ense  is  incurred  by  the  parties  who  are  also 
liable  to  be  taken  by  surprise.  They  have 
farther  provided  that  the  Forms  in  the 
Sohedula  shall  when  applicable  be  used  for 
all  pleadings,  and  when  they  are  not  ap¬ 
plicable,  forms  of  the  like  oharaoter  shall 
be  used.  The  Rules  prescribed  by  us  will 
not  prevent  the  pleader  from  exercising  his 
discretion  ;  for  the  amount  of  detail  must 
necessarily  vary  with  the  nature  of  eaoh 

mast  be  particularly  sufficient  to  apprise 


the  Court  and  bhe  other  party  of  the  exaot 
nature  of  the  questions  to  be  tried. 

“  The  Committee  have  also  given  a  party 
who-oonaiders  that  his  opponent’s  pleading 
does  not  give  him  the  information  to  which 
he  is  entitled,  the  right  to  apply  for  further 
particulars  so  as  to  onable  him  to  know 
whab  oase  he  has  to  meet  at  the  trial.” 

They  have,  however,  endeavoured  to 
modify  the  rigour  of  the  Rules  by  provid¬ 
ing  in  aoootdamoe  with  Section  5S  of  the 
Indian  Evidence  Act  that  the  Court  may, 
notwithstanding  the  absence  of  any  speoial 
denial,  require  any  faot  to  be  proved  by  the 
party  who  relies  upon  it.” 


{General^ 

t ,  Notwithstanding  the  provisions  in  the 
Code,  admissions  of  parties  and  •fralver  of 
contentions  at  any  stage  of  the  suit  at  vftfl- 
anoewith'  the  written  pleadings  should  be 
reoorded  in  the  form  of  statements  or  should 
be  noted  in  the  Judge's  own  hand. 

hearing,  the  Court  should  take  a  statement 
from  the  Vakil  or  the  party  to  that  effector 
at  least  make  a  note  of  it  iu  the  issue  paper. 

Any  doubt  in  the  written  statement  should 
be  cleared  by  the  examination  of  the  flefen- 

ment  of  issues.—  3  T.  L.  R.,  M4t 

2.  It  is  a  well-established  principle  of 
law  that  the  decision  of  a  case  must  be  in 
accordance  with  the  pleadings.  If,  at  the 
final  hearing,  the  Court  learns  that  the  oase 
stated  in  the  pleadings  is  inaoourate,  it 
must  either  dismiss  the  suit  or  allow  the 
plaintiff  to  withdraw  it,  with  liberty  in 
either  case,  bo  bring  a  iresh  suit. 

inconsistent  with  his  olient’s  oase  in  the 
pleadings,  the  Courts  should  not  act  upoh  it, 
unless  they  are  oerfain  that  it  was  made 
under  instructions.—  7  T.  L.  R..  38. 

F01.-32  T.  L.  R.,  211 

(=7  T.L.  J.,  32). 

Ref. -17 
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3.  It  is  inexpedient  to  allow  patties  to  go 
to  trial  on  issues  of  iaot  without  some  dis- 
tinot  and  specific  allegation  on  the  one  side 
and  denial  od  the  other.  Where  a  plaintiff 
seeks  relief  against  defendant  on  the  ground 
of  fraud,  the  facts  or  circumstances  consti¬ 
tuting  the  alleged  fraud  must  be  distinctly 
set  forth  in  the  pleadings  before  the  case  is 
allowed  to  go  to  trial.  Otherwise,  defendants 
have  a  valid  right  to  complain  that  they 
were  taken  hy  surprise  at  the  trial,  and 
they  may  further  be  seriously  prejudiced 
hy  enabling  the  plaintiffs  to  bring  any  evi¬ 
dence  without  giving  defendants  full  oppor- 
tunity  to  rebut  suoh  evidenoe.  A  plaint 
alleging  vaguely  a  oase  of  fraud,  without  a 
detailed  statement  of  the  circumstances 
constituting  suoh  fraud,  does  not  satisfy 

would  do  well  to  insist  upon  a  distinct  state¬ 
ment  of  faots  in  the  pleadings.— 

7  T.  L.  R.,  117, 
Ref.— 38  T.  L.  R.,  249 

(-14  T.  L.  S„  60). 

4.  When  the  pleadings  are  silent  on 
material  points,  it  is  the  duty  of  the  Court 


posl- 


raisin 

6.  Fraud  and  misrepresentation  bein 

serious  allegations  oharged  against  the  per 
eon  sought  to  be  made  liable  must ' 
tively  proved. —  21  T.  L. 

7.  Vague  allegations  of  fraud 
less.  14  With  regard  to  fraud,  if  t 
any  principle  whioh  is  perfectly  wel 
it  is  that  general  allegations,  . 
strong  may  he  the  words  in  whfoh 


averment  of  fraud,  of  whioh  any  Court 
ought  to  take  notice.’*—  22  T.  L.  R„  143. 
Ref,— 16  T,  L.  J.,  650. 


8.  The  Legislature  has  expressly  doth- 
ed  the  CourtB  with  the  power  to  strike  off 
pleadings  whioh  are  prolix.  They  have  also 
inherent  power  to  strike  out  or  expunge 
soandalous  and  irrelevant  remarks  contain¬ 
ed  in  pleadings,  and  the  power  of  prevent¬ 
ing  abuse  of  their  process,  to  forbid  soanda- 
lous  questions  and  suoh  questions  as  are 


ings,  the  Courts  should  not  act  upon  it 
unless  they  are  oertain  that  such  admission 
or  statement  has  been  made  under  instruc¬ 
tions—  32  T.  L.  R„  *11 

(-7.T.L.  J  ,  W>- 
10.  When  a  Court  acoepts  a  new  case 
set  up,  whioh  is  inconsistent  with  the  plead¬ 
ings,  the  Court  acts  irregularly.  44  It  is  im¬ 
possible  to  conclude  parties  by  inferences  of 
faot  which  are  not  only  not  consistent  with 
the  allegations  that  are  to  be  found  in  the. 
plaint  whioh  constitutes  the  oase  the  de- 
ndant  has  to  meet,  but  whioh  are  in  re¬ 


cured  by  returning  the  same  for  amend¬ 
ment,  or  hy  an  oral  examination  of  the  party 
or  his  Vakil  at  the  first  hearing.— 

9  T.  L.  R.,  US. 

S.  When  there  is  a  doubt  as  to  the 
nature  of  the  plaint,  the  Court  should  take 
a  statement  from  the  plaintiff  or  his  Vakil 
regarding  the  real  nature  of  the  suit  before 


pleadings  ality  contradictory  of  the  oa 


plaintiff.  It  will  introduce  the  greatest 
amount  of  uncertainty  into  judloial  proceed¬ 
ings  if  the  final  determination  of  causes  is 
to  be  founded  upon  inferences  at  variance 
with  the  case  that  the  plaintiff  has  pleaded 
by  joining  Issue  in  the  oause  has  un¬ 
taken  to  prove.”-  13  T.  L.  J.,  409. 

Bel.— 18  T.  L.  J.,  449. 

Ref.— 16  T.  L  J.,  263. 

I.  The  view  expressed  in  7  T.  L.  R.,  18 


,,  actually  signed  by  the  par- 
um  uy  wuviu  uhey  purport  to  be  signed,  has 
not  been  followed  in  subsequent  oases,  The 
position  taken  therein  oannot  he  aocepted  as 

be  legitimately  drawn  with  reference  to 
what  are  really  public  documents,  i.  re¬ 
cords  prepared  by  any  public  office  in  the 
oourse  of  its  publio  business.  Bub  the  plead- 
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prepared  and  signed  oat  of  Coart  and  filed 
only  subsequently  in  Court.  To  regard  them 
as  pnbllo  documents  and  presume  their  ge¬ 
nuineness  on  that  basis  -would  open  a  -wide 
door  to  fraud.  For  instance,  it  is  oonoeiy 
able  that  a  -written  statement  containing  im- 
a  confession  of  judg- 


tiiying  satisfaction  of  deoree  and  soon, 
whioh  cannot  be  distinguished  on  principle 
from  pleadings,  may  be  filed  purporting  to 
be  signed  by  parsons  who  have  not  really 
signed  them.  To  presume  them  to  be  genu¬ 
ine  and  aot  upon  them  and  put  the  burden 
of  proving  that  they  are  not  genuine  upon 
persons  who  dispute  them,  it  may  be  long 
after  they  had  been  filed  and  after  the  ori¬ 
ginals  thereof  had  been  destroyed,  must 
lead  to  considerable  hardship  in  practice. 
“That  olass  of  documents  which  consists  of 
plaints,  written  statements,  affidavits  and 
petitions  filed  in  Court  cannot  be  said  to 

mentioned  in  the  Section  (Law  of  evidenc 
and  are,  therefore,  not  j 


Ref.- 16  T.  L.  J.,  277. 

12.  It  is'an  important  rule  of  construc¬ 
tion  as  regards  pleadings  that,  unlike  the 
testimony  of  witnesses,  they  should  not  be 
dissected,  and  must,  if  made  subject  to  a 
condition,  be  either  aooepted  subject  to 


13.  The  object  of  pleading  is  mainly  to 
give  the  other  party  notioe  of  the  matter 
pleaded  ;  and  when  that  object  is  attuned, 


(-1 


).,  248). 


Ref.  -17  T.  L.  J„  8S7. 

14.  The  general  rule  bo  be  followed  is 
thas  the  plaintiff  must  fail  in  his  suit  if  he 
cannot  show  that,  at  the  date  of  the  plaint, 
he  had  a  cause  of  action.  It  is  not  enough 


that,  during  the  coarse  of  the  action,  cir- 
to  a  cause  of  action.  The  rule  is  that  a  de- 

things  existing  at  the  date  of  the  plaint, 
and  where  at  that  date  the  plaintiff  had  no 
cause  of  aotion,  no  relief  ooold  be  given  to 
him.  One  apparent  exception  is  that  the 
Court  may  take  notice  of  events  which  have 
happened  since  the  institution  of  the  suit 
and  afford  relief  to  the  parties  on  the  bads 
of  the  altered  conditions  where  it  is  shown 
that  the  original  relief  claimed  has,  by  rea¬ 
son  of  subsequent  change  of  ciroumstances,- 
beoome  inappropriate  or  that  it  is  necessary 

tered  circumstances  in  order  to  shorten  li¬ 
tigation  or  to  do  oomplete  justice  between 
the  parties.-  42  T.  L.  R.,  128 

(=15  T,  L.  J.,  326). 

F01.-18  T.  L.  J.,  640. 

Ref. — 43  T.  L.  R.,  344 

(=17  T.  L.J.,  161). 

15.  The  whole  object  of  pleading  is  that 
the  parties  and  the  Court  should  know  what 
Is  the  real  point  to  be  discussed  and  deoid- 

16.  It  is  a  well  reoognised  rule  in  the 
law  of  pleadings  that  a  party  should  state 
his  whole  case  and  that  he  should  plead  all 
facts  on  whioh  he  intends  to  rely,  as  other¬ 
wise,  he  eould  not  striotly  give  any  evidence 
of  them  at  the  trial.  To  allow  a  party  to 
develop  Ms  case  at  every  stage  and  base  his 
claim  on  facts  not  specifically  stated  in  the 
pleadings  would  be  virtually  embarrassing 
bis  opponent  as  the  latter  has  a  right  in  law 
to  be  told  definitely  the  case  whioh  he  is 
called  upon  to  answer.—  18  T.  L.  J.,  301. 

17.  The  disposal  of  a  suit  on  a  case  not 
raised  by  the  parties  and  to  whioh  the  evi¬ 
dence  had  not  been  directed  would  be  a 
substantial  error  and  defeot  of  procedure. 
Even  when  a  new  argument  contradictory 
to  the  case  originally  set  up  and  involving  a 
line  of  attack  that  the  other  side  had  not 
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2.  Every  pleading  shall  contain,  and  contain  only,  a  state- 
pieaciing  to  8t:ito  ma.  merit  in  a  concise  form  of  the  material  facts 
teriai  taots  and  not  on  which  the  party  pleading  relies  for  his  claim 
0T'd0“00'  or  defence,  as  the  case  may  be,  but  not  the 

evidence  by  which  they  are  to  be  proved,  and  shall,  when  necessary, 
be  divided  into  paragraphs,  numbered  consecutively.  Dates,  sums 
and  numbers  shall  be  expressed  in  figures. 


the  opportunity  to  meet*  is  advanoed,  the 
Courts  would  not  accept  the  same.— 

18  T.  L,  J.»  449. 

18 .  It  is  a  cardinal  rule  of  pleadings  that 
material  faots  should  be  stated  therein  with 
certainty.  The  object  of  the  pleadings  is  to 
enable  the  Court  to  ascertain  with  precision 
what  is  the  question  at  issue  between  the 
parties.  The  rule  should  be  that  they  must 
be  particularly  sufficient  bo  appraise  the 
Court  and  the  obher  party  of  the  exact  na¬ 
ture  of  the  question  to  be  tried.  All  the 
material  faots  hare  to  be  expressly  pleaded, 
i,  e.,  faots  whioh  have  to  be  proved  at  the 
trial  before  the  party  can  succeed  in  his 
claim  or  defence.  Of  course,  it  is  not  ne¬ 
cessary  to  abate  the  evidence  by  whioh  the 
faots  are  proved,  but  the  facta  proban di 
(faots  to  be  proved),  as  distinguished  from 
the  facta  probantia  (the  evidenoe  whioh 
proves  such  faots),  have  to  be  set  out  in 
suoh  pleadings,—  44  T.  L.  R„  32 

(=18  T.  L.  d.,  471). 
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I.  « Pleadings  are  the  written  state¬ 
ments  by  each  party  to  an  action  of  the  oase 
on  whioh  the  party  relies,  which  are  deli¬ 
vered  by  the  parties  to  each  other,  and  are 
delivered  also  to  the  Court  whioh  is  to  try 
the  action.  They  form  part  of  the  ‘record’ 
of  the  notion :  their  object  is,  first,  to  en- 
able  each  party  to  the  aotion  to  know  de¬ 
finitely  whab  oase  (claim  or  defence,  as  the 

faots  he  must  be  prepared  bo  prove ;  and 
secondly,  to  inform  the  Court  what  the 
matters  are  which  are  in  dispute,  and  on 
whioh  judgment)  is  to  be  given.  Sub¬ 


ject  to  the  wide  powers  of  the  Court  to  per- 

statements  made  in  their  respective  plead¬ 
ings,  and  cannot,  at  the  trial  of  the  aotion, 
go  outside  them  ”-7earfy  Practice  for  1925, 

IX.  Seobion  100  of  the  Supreme  Court  of 
Judicature  Act,  1878,  defines  “Pleading”  as 
follows :  - 

“  ‘Pleading’  shall  inolude  any  petition  or 

ingofthe  olaim  or  demand  of  any  plaintiff 
and  of  the  defence  of  any  defendant  there¬ 
to,  andof  the  reply  of  the  plaintiff  to  any 
counter-claim  of  a  defendant.”. 

DX  “  The  whole  object  of  pleadings  is 
to  bring  the  parties  to  an  issue,  and  the 
meaning  of  the  Bales  was  to  prevent  the 
issue  being  enlarged,  whioh  would  prevent 
either  party  from  knowing,  when  the  oase 
oame  on  for  trial,  whab  the  real  point  to  be 
disonssed  and  deoided  was.  In  faob,  the 
whole  meaning  of  the  system  is  to  narrow 
the  parties  to  definite  issues,  and  thereby  to 
diminish  expense  and  delay,  especially  as 
regards  the  amount  of  testimony  required 
on  either  side  at  the  hearing,” — 

('PHrop  V.  Boldnoorth). 


On.VI,r.2  [«  „«Or.72,r.* 

=  En.  Or,  19,  r.4] 

I,  The  Courts  should  see  that  pleadings 
are  nob  nnneoessatily  prolix  or  in  argu¬ 
mentative  form.  The  causes  of  aotion  and 
bhe  matters  of  defenoe  should  be  stated  as 
concisely  as  possible.—  1  T.  L.  R.,  48* 

II.  Bole  4  of  Order  X£X  of  the  Boles  of 
the  Supreme  Goarb,  1883  is  as  follows 
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3.  The  Forms  in  Appendix  A  when  applicable,  and  where 
rotma  of  pleading  they  are  not  applicable  forms  of  the  like  charac¬ 
ter,  as  nearly  as  may  be,  shall  be  used  for  all 


'*4.  Every  pleading  shall  contain,  and  con¬ 
tain  only,  a  statement  in  a  summary  form 
of  the  material  faots  on  which  the  party 
pleading  relies  for  hits  claim  or  defence,  as 

which  they  are  to  be  proved,  and  shall, 
when  necessary,  bo  divided  into  paragraphs, 

numbers  shall  be  expressed  in  figures  and 
not  be  necessary ;  bnt  where  pleadings  have 

they  shall  be  signed  by  him ;  and  if  not  so 
settled  they  shall  be  signed  by  the  solicitor, 
or  by  the  party  if  he  snes  or  defends  in  per- 


1.  The  role  in  redemption  suits  is  that 

when  the  mortgagee  pleads  that  he  has 
made  improvements,  it  is  incumbent  on  the 
plaintifi  mortgagor  to  speoifioally  state  in 
his  pleadings  that  the  improvements  are 
improper,—  17  T.  L.  J„  $88. 

2.  It  is  absolutely  essential  that  the 
pleading  not  to  be  embarrassing  to  the  do* 
fendants,  should  state  those  faots  wbioh 
will  put  the  defendants  on  their  guard,  and 
tell  them  what  they  have  to  do. 

The  objeot  of  pleading  is  merely  to  give, the 
other  party,  notice  of  the  matter  pleaded, 
and  if  that  object  has  been  attained,  the 
mere  omission  of  the  plaintifi  to  raise  the 
plea  in  formal  terms  ought  not  to  stand  in 
the  way  of  his  being  allowed  to  rely  upon 
that  plea. 

“It Is  impossible  to  oonolnde  parties  by 
inferences  of  faot  which  are  not  only  not 
consistent  with  the  allegations  that  are  to 
be  found  in  the  plaint  whioh  constitute  the 
case  the  defendant  has  to  meet,  but  whioh 
are  in  reality  contradictory  of  the  oase  made 
by  the  plaintifi.  It  will  introdnoe  the 


greatest  amount  of  uncertainty  into  judioial 
proceedings  if  the  final  determination  of 
causes  is  to  be  fonnde  d  upon  inferences  at 
variance  with  the  oase  that  the  plaintifi 
has  pleaded  and  by  joining  issue  in  the 
oanse  he  has  undertaken  to  prove. 

A  party  who  in  the  trial  Court  fails  to  es¬ 
tablish  the  case  which  he  set  up,  is  not  en- 


objeoted  to  for  scandal,  and  the  scandalous 

well  established  that,  if  the  allegations  are 
relevant,  they  cannot  be  struck  out  beoause 

The  expunging  of  suoh  allegations  may 
be  done  by  the  Court  of  its  own  motion. 
Every  pleading  shall  contain  and  contain 

material  facts  on  which  the  party  plead¬ 
ing  relies  for  his  claim  or  defence,  but  not 
the  evldenoe  by  whioh  they  are  proved,  as 
laid  down  under  Order  VI,  Rule  2,— 


“5.  The  Forms  in  Appendioes  0.,  D.,  and 
K,  when  applicable,  and  when  they  are  not 
applicable,  forms  of  the  like  ohgbraoter,  as 
near  as  may  he  shall  be  used  in  all  pleadings, 
and  where  suoh  forms  are  applicable  and 
sufficient  any  longer  forms  shall  be  deemed 
prolix,  and  the  ooshs  oooasioned  by  suoh 
prolixity  shall  be  disallowed  to  or  borne  by 
the  party  so  nsing  the  same,  as  the  oase  may 
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4.  In  all  cases  in  which  the  party  pleading  relies  on  any 
Pacticniacs  bo  be  i  en  rriisr9Preserltati0ri,  fraud,  breach  of  fcr  Jit,  wilfu  1 
where  neoesaary.  default,  or  undue  influence,  and  in  all  other 

cases  in  which  particulars  may  be  necessary 
beyond  such  as  are  exemplified  in  the  form  aforesaid,  particulars 
(with  dates  and  items  if  necessary)  shall  be  stated  in  the  pleading. 

5.  A  further  and  better  statement  of  the  nature  of  the 
Farther  and  bettor  claim  or  defence,  or  further  and  better  parti- 

statement  or  parti-  culars  of  any  matter  stated  in  any  pleading, 
cnlftrB'  may  in  all  cases  be  ordered,  upon  such  terms, 

as  to  costs  and  otherwise,  as  may  be  just.  • 

6.  Any  condition  precedent,  the  performance  or  occurrence 
CondYo  oed  t  W^°^L  Is  intended  to  be  contested  shall  be 

on  I  ion  pteoe  en  .  ^tinctly  gpepifod  jn  his  pleading  by  the  plaintiff 
or  defendant,  as  the  case  may  be ;  and,  subject  thereto,  an  aver- . 
ment  of  the  performance  or  occurrence  of  all  conditions  preceden/ 
necessary  for  the  case  of  the  plaintiff  or  defendant  shall  be  implieg 
in  his  pleading.  ,r 


Or.  VI,  n.  4  [  =  „  —  Or.  VI,  r.  i 

=  En.  Or.  19,  r.  6  3 
I.  Bole  6  of  Order  XIX  of  the  Boles  of 
the  Supreme  Ooart,  1888,  is  as  follows:— 
“6.  In  all  oasesin  which  the  party  plead- 
mg  relies  on  any  misrepresentation,  fraud, 
breaoh’of  trust,  wilful  default,  or  undue  in¬ 
fluence,  and  in  all  other  oases  in  which, 
particulars  may  be  necessary  beyond  such 
as  are  exemplified  in  the  forms  aforesaid, 
particulars  (with  dates  and  items  if  neces¬ 
sary)  shall  be  stated  in  the  pleading  ;  pro¬ 
vided  that,  if  the  particulars  be  of  debt,  ex- 

the  fact  must  be  so  stated,  with  a  reference 
to  full  particulars  already  delivered  or  to 
be  delivered  with  the  pleading,  ’* 

Oi*.  VI,  r,  S  [  »  „  =  Or.  71, r.  6 

=  En,  0. 19,  r.  7] 

I  Buie  7  of  Order  XIX  of  the  Rules  of 
the  Supreme  Ooart,  1883,  is  as  follows 
“  7,  A  further  and  better  statement  of 
the  nature  of  the  claim  or  defence,  or 


further  and  better  particulars  of  any  matte, 
stated  in  any  pleading,  notice  or  written 
proceeding  requiring  particulars  may  in  all 
oases  be  ordered,  upon  such  terms,  as  to 
oosts  and  otherwise,  as  may  be  just.” 

II.  When  nbsenoe  of  necessity  is  speci¬ 
fically  pleaded  by  the  junior  members  of  a 
Tarwad,  in  cases  where  the  documents 
evidencing  the  loan  are  silent  as  regards 

traoted,  it  is  desirable  that  the  creditor 
should  detail  out  the  parposes  of  the  loan 
to  enable  the  members  of  the  Tarwad  im¬ 
peaching  the  loan,  to  adduce  evidenoe  to 
rebut  the  presumption  regarding  necessity 
arising  in  his  favour.  In  suoh  oases,  Courts 
will  do  well  to  call  for  supplementary  writ¬ 
ten  statements  or  replications  from  the  cre¬ 
ditors,  setting  forth  the  same,  treating  the 
express  denial  of  neoessity  by  the  junior 
members  as  a  demand  for  suoh  details 
whioh  the  ereditor  is  bound  to  comply 
with  (F.  B,).—  Id  T,  L.  Jo  U4. 


Or.  vi,  i.  7 1  the  era  Procedure  code 

7.  No  pleading  shall,  except  by  way  of  amendment,  raise 

He  artnre,  any  new  ground  of  claim  or  contain  any  al- 

P  n,e"  legation  of  fact  inconsistent  with  the  previous 

pleadings  of  the  party  pleading  the  same. 

8.  Where  a  contract  is  alleged  in  any  pleading,  a  bare  denial 

Denial  of  oontraot  same  by  the  opposite  party  shall  be 

ua,a  '  construed  only  as  a  denial  in  fact  of  the  ex¬ 
press  contract  alleged  or  of  the  matters  of  fact  from  which  the 
same  may  be  implied,  and  not  as  a  denial  of  the  legality  or  suffi¬ 
ciency  in  law  of  such  contract. 


,i  in  his  pleading  by  the  plaintiff  or  de-  that  the  evldenoe  required  to  prove  one 
.endant  (as  the  oase  may  be) ;  and,  subject  fact  is  destructive  of  the  other  faot,  should 
thereto,  an  averment  of  the  performance  be  discouraged,  enoept  where  the  facts  are 

or  ooourrenoe  of  all  conditions  precedent  not  within  the  personal  knowledge  of  the 

neoessary  for  the  oase  of  the  plaintiff  or  party  pleading  them.—  44  T.  L.  R.,  339 
defendant  shall  be  implied  in  his  pleading.”  (=  18  T.  L.  J„  1133), 
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9.  Wherever  the  contents  of  any  document  are  material,  it 
Effect  of  documents  to  sba11  be  sufficient  in  any  pleading  to  state  the 
be  stated.  effect  thereof  as  briefly  as  possible,  without 

setting  out  the  whole  or  any  part  thereof,  unless 
the  precise  words  of  the  document  or  any  part  thereof  are  material. 


10.  Wherever  it  is  material  to  allege  malice,  fraudulent 
9,  knowledge  intent  ion,  knowledge  or  other  condition  of  the 
mind  of  any  person,  it  shall  be  sufficient  to 
allege  the  same  as  a  fact  without  setting  out  the 


circumstances  from  which  the1  same  is  to  be  inferred. 


n.  Wherever  it  is  material  to  allege  notice  to  any  person 
Notlea  of  any  fact,  matter  or  thing,  it  shall  be  sufficient 

to  allege  such  notice,  as  a  fact,  unless  the  form 
or  the  precise  terms  of  such  notice,  or  the  circumstances  from 
which  such  notice  is  to  be  inferred,  are  material. 


12.  Whenever  any  contract  or  any  relation  between  any 
im  lied  aontraot  or  Persons  is  to  be  implied  from  a  series  of  letters 
relation0  °°n  r*°  ’  ”  or  conversations  or  otherwise  from  a  number 
of  circumstances,  it  shall  be  sufficient  to  allege 
such  contraot  or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations  or  circumstances  without  setting  them  out  in 
detail.  And  if  in  such  case  the  person  so  pleading  desires  to  rely 
in  the  alternative  upon  more  contracts  or  relations  than  one  as  to 
be  implied  from  such  oircumstances,  he  may  state  the  same  in 
the  alternative. 


Or.  VI,  r.  j 3 ]  THE  CIVIL  PEOCEDTJEE  CODE 

13.  Neither  party  need  in  any  pleading  allege  any  matter  of 
Preanmptions  0 t  law.  faot  ^hich  the  law  presumes  in  his  favour  or  as 

to  which  the  burden  of  proof  lies  upon  the  other 
side,  unless  the  same  has  f, rst  been  specifically  denied  (e.  g.,  consider¬ 
ation  for  a  bill  of  exchange  where  the  plaintiff  sues  only  on  the  bill 
and  not  for  the  consideration  as  a  substantive  ground  of  claim). 

14.  Every  pleading  shall  be  signed  by  the  party  and  his 
pleading  to  be  signed,  Pleader  (if  any) :  Provided  that  where  a  party 

pleading  is,  by  reason  of  absence  or  for  other 
good  cause,  unable  to  sign  the  pleading,  it  may  be  signed  by  any 
person  duly  authorised  by  him  to  sign  the  same  or  to  sue  or  defend 
on  his  behalf. 

15.  (1)  Save  as  otherwise  provided  by  any  law  for  the  time 

lead  bsing  in  force,  every  pleading  shall  be  verified 
ingBec  ca  cm  °  p  es '  at  the  foot  by  the  party  or  by  one  of  the  parties 
pleading  or  by  some  other  person  proved  to  the 
satisfaction  of  the  Court  to  be  acquainted  with  the  facts  of  the  case. 

(2)  The  person  verifying  shall  specify,  by  reference  to 
the  numbered  paragraphs  of  the  pleading,  what  he  verifies  of 
his  own  knowledge  and  what  he  verifies  upon  information  reoeived 
and  believed  to  be  true. 

(3)  The  verification  shall  be  signed  by  the  person  making 
it  and  shall  state- the  date  on  which  and  the  place  at  which  it 
was  signed. 

precise  termB  of  suoh  notice,  or  the  oiroum-  oontraots  or  relations  than  one  as  to  be  lm- 
Btanoes  from  which  suoh  notice  is  to  be  plied  from  auoh  oiroumstanoes,  he  may  state 
inferred,  be  material.1’  the  same  in  the  alternative.” 


^  ”  =  EntOr.  19,  r  24] 

Bole  24  of  Order  XIX  of  the  Buies  of  the 
Supreme  Court,  1888,  is  ap  follows 
.  **24.  Whenever  any  contract  or  any  rela* 

it  shall  be  sufficient  to  allege  suoh  contract 
or  relation  as  a  fact,  and  to  refer  generally 


stances  without  setting  them  out  in  detail. 
And  if  in  suoh  oaBe  the  person  so  pleading 
desires  to  rely  in  the  alternative  upon  more 


Oi»,  VI,  r.  13  l  »  „  «  Or.  VI,  r.  13 

=  En.  Or.  19,  r.  25] 

Buie  25  of  Order  XIX  of  the  Buies  of  the 
Supreme  Court,  1883,  is  as  follows : — 

“25.  Neither  party  need  in  any  pleading 
allege  any  matter  of  faot  whiohthe  law 
presumes  in  his  favour  or  as  to  which  the 
burden  of  proof  lies  upon  the  other  side, 
unless  the  same  has  first  been  specifically 
denied :  (4  g  ,  consideration  for  a  bill  of 
exobange,  where  the  plaintifl  sues  only  on 
the  bill,  and  not  for  the  consideration  as  a 
substantive  ground  of  claim). 
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16.  The  Court  may  at  any  stage  of  the  proceedings  order 
striking  out  pleadings.  to  be  struck  out  or  amended  any  matter  in  any 
pleading  -which  may  be  unnecessary  or  scanda¬ 
lous  or  which  may  tend  to  prejudice,  embarrass  or  delay  the  fair 
trial  of  the  suit. 


Of.  VI,  r.  17  ]  THE  CIVIL  PROCEDURE  CODE 

17.  The  Court  may  at  any  stage  of  the  proceedings  allow 
either  party  to  alter  or  amend  his  pleadings  in 

Amendment  of  plead-  .  *  ,  ,  ,  _  ,  .  , 

ingu.  such  manner  and  on  such  terms  as  may  be  just, 

and  all  such  amendments  shall  be  made  as 
may  be  necessary  for  the  purpose  of  determining  the  real  questions 
in  controversy  between  the  parties. 


application  to  lie  paid  between  soltoitor  and 
client.'’ 

Cass  Law. 

1.  The  soft  -was  by  plaintiffs,  members  of 
a  Nambudlri  I  Horn,  against  the  Karanayan 
and  Anandaravan  of  a  Nair  Tarwad  for  re¬ 
tomary  dues  due  on  aooount  of  the  renewal 
of  1097.  In  tbe  plaint  it  was  averred  that 
the  prior  decree  granted  tbe  plaintiff  renew¬ 
al  fees  for  1085  and  Miobavarom  at  tbe  en- 
banoed  rate  per  annum  against  tbe  defend¬ 
ants.  In  tbe  oouzse  of  tbe  present  suit,  tbe 
second  defendant  impugned  tbe  binding 
nature  of  tbe  former  decree  on  tbe  ground 
of  its  haying  contravened  Section  25  of  tbe 
Nair  Regulation.  Tbe  plaintiffs  thereupon 
prayed  for  leave  to  amend  tbe  plaint  by  tbe 
inclusion  of  a  prayer  for  getting  enhanoed 
Miobavarom  from  1097. 

Held.- Under  the  oircumstances  leave  to 


plaintiff  olaims,  in  tbe  alternative, 
which  are  inconsistent  with  eaoh 


the  plaintiff  claims  rights  of  ownership  and 
easement  over  a  property  in  the  same  suit. 
Of  course,  if  tbe  alternative  case  would 
prejudice,  embarrass  or  delay  a  fair  trial 
of  the  oase  the  Court  could  direct  the  plead¬ 
ings  to  be  struok  out.  But  it  could  not  be 
laid  down  as  a  general  rale  that  suoh  pre¬ 
judice  or  embarrassment  would  result  in 


np.  These  rules  relating  to  pleadings  are 
enaoted  with  a  view  to  prevent  multiplicity 
of  proceedings  and  unless  serious  prejudice 
Is  caused  tka^jovisions  contained  in  Order 

the  pleadings,  should  not  be  exercised. 
Even  in  the  matter  of  inconsistent  pleas, 
the  polioy  of  the  Court  should  be  to  allow 
the  party  to  set  up  a  new  plea  of  fact  incon¬ 
sistent  with  the  facts  already  pleaded,  un¬ 
less  they  would  be  embarrassing  or  preju¬ 
dicial,  because  the  plaintiff  should  be  allow¬ 
ed  to  do  this  at  his  own  risk ;  if  the  pleas 
are  contradictory  they  work  out  their  own 
retribution  by  disproving  eaoh  other  to  the 
extent  of  their  contradiction  and  the  party’s 
knowledge  of  them,—  19  T.  L.  J.,  170. 


2 .  See  also  under  next  Rule. 


=  Or.  71,  r. 
n  49  of  Regulation  II  c 


“  49,  When  plaint  may  be  rejected ,  re¬ 
turned  for  amendment ,  or  amended.— Tbe 
plaint  may,  at  the  discretion  of  the  Court, 
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in  a  time  to  be  fixed  by  the  Court,  and  upon 
such  terms  as  to  the  payment  of  oosba  occa¬ 
sioned  by  snob  amendment,  as  the  Conrt 
thinks  fit,  if  It— 

(i)  is  not  signed  and  verified  as  he  rain- 


prolixity  the  several  particulars 
hereinbefore  required,  or  contains 
particulars  obher  than  those  so  re¬ 
fill)  Is  wrongly  framed  by  reason  of  non¬ 
joinder  or  mis- joinder  of  parties,  or 
joins  oanses  of  action  which  ought 

(iv)  is  not  framed  in  accordance  with  the 
provisions  of  Seotion  38  ; 

(0)  at  any  time  before  judgment,  be 
amended  by  the  Conrt  upon  such  terms  as 
to  the  payment  of  costs  as  the  Court  thinks 
fit : 

ed  either  by  the  party  to  whom  it  is  return¬ 
ed  for  amendment,  or  by  the  Court,  so  as  to 
convert  a  suit  of  one  oharaoter  into  a  suit 
of  another  and  inconsistent  oharaoter. 

When  a  plaint  is  amended  under  this 
Seotion,  the  amen  Iment  shall  be  attested 
by  the  signature  of  the  Judge  and  of  the 
plaintiff  or  his  Vakil.” 

H.  For  Seotion  111  of  Regulation  Zl  of 
1065,  see  under  Rule  15  Supra. 

III.  See  also  Section  117. 

IV.  For  the  different  kinds  of  amend- 
mens,  see  Seotions  116  and  117,  Order  I, 
Rule  10  (2),  and  Order  VI,  Rules  16  and  17. 

V.  Rule  1  of  Order  XXVIII  of  the  Rules 
of  the  Supreme  Court,  188  3,  is  as  follows 


*M,  The  Court  or  a  Jhdge  may,  at  any 
stage  of  the  proceedings,  allow  either  party 
to  alter  or  amend  hia  indorsement  or  plead- 


controversy  between  the  parties.” 


VI.  ‘‘Section  40  of  the  Civil  Procedure 
Code  of  1065  allowed  amendments  to  be 
made  by  the  Courts  upon  such  terms  as  to 
the  payment  of  costs  as  the  Courts  thought 
fit,  such  amendments  not  being  allowed  to 
be  made  either  when  returned  for  the  pur¬ 
poses  indicated  in  Olause  (6),  or  directed  to 
be  made  under  Clause  (c),  so  as  to  convert  a 

and  inconsistent  character.  The  provisions 
relating  to  amendments  in  the  later  Code  of 
1100  appear  to  be  wider  and  more  compre- 

.  ponding  to  section  153  of  the  British  Indian 
Aot  V  of  1908)  lays  down  that  all  necessary 
amendments  should  be  made  for  the  pur¬ 
pose  of  determining  the  real  question  or 
issue  raised  by  or  depending  on  a  proceed¬ 
ing  in  a  suit.  Order  6,  Rote  17  of  the  Code 
of  1100  similarly  enables  the  Court  at  any 
stage  of  the  proceedings  to  allow  either 
party  to  alter  or  amend  his  pleadings  in 
snoh  manner  and  in  suoh  terms  as  may  be 
just,  and  lays  down  that  all  suoh  amend¬ 
ments  shall  be  made  as  may  be  neoessary 
for  the  purpose  of  determining  the  real 

ties.  This  Rule  evidently  also  embodies 
the  provisions  relating  to  the  amendment 
of  written  statements  contained  in  Seotion 
111  of  the  Qode  of  1065.  One  of  the  inno¬ 
vations  introduced  under  the  new  Code  in 
this  matter  is  the  omission  of  the  provision 
in  Olause  (6)  of  Seotion  49  of  the  old  Code 
enabling  the  return  of  the  plaint  for  amend¬ 
ment  at  or  before  the  first  hearing  of  the 
suit  in  the  several  olasses  of  oases  set  forth 
therein.  While  the  pleadings  unsigned,  un¬ 
verified,  or  not  drawn  up  in  the  form 
required  by  the  Code,  dealt  with  under 
Clause  (b)  (ii)  and  (iii)  of  the  above  Seotion 
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in  the  old  Coda,  are  required  to  be  dealt  Where  a  plaint  is  returned  for  amend- 
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for  recovery  of  the  wife.  The  District 
Judge  being  of  opinion  that  without  im¬ 
pleading  the  wife  as  a  party  defendant,  an 
efieotive  decree  oould  not  be  passed,  direc¬ 
ted  amendment  of  the  plaint  on  implead¬ 
ing  her.  It  was  contended  by  the  defend¬ 
ant  in  appeal  that  the  addition  of  the  wife 
as  a  party  altered  the  nature  of  the  suit 
and  that  as  the  order  for  amendment  was 
made  after  the  examination  of  some  wit- 

3eld.-(  1)  The  plaint  in  effect  was  one 
asking  for  a  aireotion  being  mnde  for  the 
wife’s  joining  her  husband,  the  defendant 
who  obstructs  such  return  being  enjoined 
to  refrain  from  opposing  it.  For  the  grant¬ 
ing  of  that  relief  the  wife  should  be  a 
party  to  the  suit  and  suoh  amendment  did 
not  materially  alter  the  nature  of  the  suit. 

(2)  Courts  are  to  act  with  considerable 
liberality  in  the  matter  of  granting  amend¬ 
ments  and  ought  to  correct  all  kinds  of 


^17.  A  defect  in  the  signature  of  a  plaint 
may  be  cured  by  amendment  at  any  stage 


18.  Plaintiffs  entitled  to  a  moiety  of  the 

4-8-  I074,sue&  on  3-8-1086, to  recover  one-half 
of  6  out  of  10  items  of  properties  belonging  to 
the  decease  d.On  2-2-1033,  an  application  was 
made  for  amendment  of  the  plaint  by  includ¬ 
ing  in  the  plaint  schedule  four  items  of  pro¬ 
perty  omitted  in  the  first  Instance  owing  to 
bonajide  ignorance,  and  was  granted.  The 
amended  plaint  was  put  in  on  21-4-1088, 
when  it  was' found  that  the  value  of  the  suit 
was  beyond  the  peonniary  jurisdiction  of 
the  Munsiff,  and  the  Munsiff  on  the  same 
day  ordered  the  plaint  to  bo  presented  bo 
the  proper  Court.  The  plaint  was  however 
actually  returned  to  the  plaintiffs  only  on 


25-5-1098  and  was  presented  before  the  Dis¬ 
trict  Court  on  27-5-1088.  The  defence  con¬ 
tended  inter  alia  that  the  amendment  was 
improperly  allowed  inasmuch  as  on  the  date 
of  the  application  for  amendment,  the  pe¬ 
riod  of  limitation  of  the  suit  had  expired 
and  that  the  period  between  the  date  of 
order  for  return  of  the  plaint  for  presenta¬ 
tion  to  the  proper  Court  and  the  date  of 
actual  return  thereof,  should  not  be  given 
oredit  to  the  plaintiffs  to  save  limitation. 

fleM.-O)  So  long  as  the  canse  of  action 
had  remained  unaltered  and  the  defendants 
had  not  been  prejudiced  by  the  amendment, 
there  was  nothing  illegal  or  Improper  in 
allowing  the  plaint  to  be  amended  even  after 
the  expiry  of  the  period  of  limitation  ;  and 
where  a  plaint  has  been  properly  amended, 
the  date  of  institution  of  the  claim  is  the 
date  of  presentation  of  the  original,  and  not 
of  the  amended  plaint. 

“  The  Court  being  desirous  of  getting  at 


ject  to  three  general  conditions :  Bona  fide: 
on  the  part  of  the  applicant :  possibility  of 
amendment  withoat  such  prejudice  to  the 
other  party  as  oannot  be  compensated  by 
costs  (suoh  as  prejudice  to  rights  aocrued) 


and  subje 


to  this  that  the  amendment  is 


as  embodying  what ; 
chief  conditions  on ' 


exhaustive  but 
chaps  the  three 


be  allowed  *  *  In  short  the  object  of  a 
trial  being  to  get  at  the  rights  of  the  parties, 
any  amendment  which  may  be  required  for 
that  purpose  should,  subject  to  well-known 
general  principles  governing  this  matter, 
be  allowed.  It  has  been  held  that  apart 


from  the  question  of  limitation,  it  is  unjust 
to  a  plaintiff  to  put  him  to  the  great  expense 
of  a  new  stub  when  a  reasonable  amendment, 


not  inconsistent  with  bis  oase  as  lb  originally 
stood,  might  equally  well  answer  his  pur- 
pose  as  the  new  suit."  (45  OaL,  305). 


(2)  As  the  delay  in  returning  the  plaint 
was  the  delay  of  the  Court,  the  plaintiffs 
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was  for  a  general  aooonnt  in  respect  of  the 
partnership.  The  District  Contfi  nooepted 
the  contention  and,  in  reversal  of  the  de¬ 
cree  of  the  primary  Court,  remanded  the 
snit  for  trial  and  decision  de  novo  after  get¬ 
ting  the  plaint  amended  as  one  for  partner¬ 
ship  accounts.  Against  this  order  the  de¬ 
fendant  appealed  to  the  High-Court. 

The  High  Oonrt  (while  upholding  the  or¬ 
der  of  the  District  Court): 

HeW.— The  provisions  as  to  amendment 
ace  those  given  in  Section  .49  of  the  Code  of 
.the  Civil  Procedure  *  and  the  limit  provid¬ 
ed  there  is  that  a  plaint  shall  not  be  so  am¬ 
ended  as  to  convert  a  suit  of  one  obaraoter 
into  a  snit  of  another  and  inconsistent  cha¬ 
racter  :  bub  within  the  limit  thns  laid  down 
any  amendment  should  be  allowed,  unless 
the  party  applying  is  acting  mala  fide  or  his 
blander  has  done  some  injury  to  his  oppo¬ 
nent  which  oannot  be  compensated  for  by 
costs  or  otherwise. 


Xt  seems  to  me  that  as  soon  as  It  appears 
that  the  way  in  which  a  party  has  framed 
his  oase  will  not  lead  to  a  decision  of  the 
real  matter  In  controversy,  it  is  as  much  a 
matter  of  right  on  his  part  to  have  it  cor¬ 
rected,  if  it  oan  be  done  without  injustice, 
as  anything  else  in  a  case  is  a  matter  of 
right.'* 

From  these  statements,  two  propositions 
may  be  deduoed,  viz,,  (1)  an  amendment 
should  he  allowed  if  it  will  not  prejudice 
the  other  party  in  some  way  that  oannot 
be  compensated  for  by  oosts  or  otherwise  : 
and  (2)  if  the  amendment  will  pat  the  other 
side  into  each  a  position  that  it  mast  be  in¬ 
jured,  or  cannot. get  justice  done,  it  ought 
not  to  be  allowed.  These  afford  the  limit 
to  the  Court’s  discretion  which  is  of  neces¬ 
sity  controlled  by  the  condition  laid  down 
in  the  Section  that  the  result  of  the  amend- 

character  into  a  suit  of  another  and  incon¬ 
sistent  character.—  11  T.  L.  J.}  381 . 


“  All  rules  of  Court  are  nothing  but  pro¬ 
visions  intended  to  seoure  the  proper  admi¬ 
nistration  of  Justioe,  and  it  is,  therefore, 
essential  that  they  should  be  made  to  serve, 
and  be  subordinate  to,  that  purpose,  so  that 
full  powers  of  amendment  must  be  enjoyed 
pd  should  always  be  liberally  exercised  : 
Rit  none  the  less  no  power  has  yet  been 
given  to  enable  one  distinot  cause  of  action 
to  be  substituted  for  another,  nor  to  ohange, 


“It  is  a  well-established  principle  - that 
the  object  of  Courts  is  to  deoide  the  rights 
of  the  parties  and  not  to  punish  them  for 
mistakes  they  make  in  the  conduct  of  their 
oases  by  deciding  otherwise  than  in  accor¬ 
dance  with  their  right . I  know  of  no 


fraudulent  or  intended  to  overreach,  a 
Court  ought  not  to  oorreot,  if  it  oan  be  done 
without  injuBtioe  to  the  otnor  party.  The 
Courts  do  not  exist  for  the  sake  of  discipline 
but  for  the  sake  of  deciding  matters  in  con¬ 
troversy,  and  X  do  not  regard  such  amend- 


Ref, — 43  T.  L.R.,  344 

(  =*  17  T.  L.  J.,  161). 

26.  Assuming  that  the  plea  of  limita¬ 
tion  is  open  to  the  defendant,  it  is  not  an 
inflexible  rule  that  an  amendment  of  the 
plaint  should  not  be  allowed  whioh  would 
deprive  him  of  that  plea.  Peculiar  circum¬ 
stances  may  take  a  case  out  of  the  ordinary 
rule.  Amendments  have  been  allowed  in 
auoh  cases  on  the  ground  that  If  the  plaintiff 
were  left  to  bring  a  separate  snit,  it  might 
be  met  by  a  plea  of  limitation,  which  was 
considered  inequitable,  under  the  circum¬ 
stances.  It  oannot  ba  said  that  the  relief 
sought  to  be  inserted  in  the  plaint  by  the 
amendment  alters  the  character  of  the  suit 
or  relates  to  a  question  which  is  foreign  to 
the  nature  of  the  suit  as  originally  framed. 
On  the  other  hand,  it  relates  to  a  question 
that  is  intimately  connected  with  the  relief 
olaimed  by  the  plaintiff,  and  is  actually  one 
that  should  be  considered  by  the  Court  in 
determining  whether  the  plaintifiis  entitled 
to  the  relief  olaimed  by  him.  The  amend¬ 
ment,  therefore,  is  neoessary  for  the  satis¬ 
factory  disposal  of  the  suit.  The  raerreiaot 


E- 
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Rsaowrtos  VIII  OP  llOO.  [Or.VI,  f.  18 
1 8.  If  a  party  who  has  obtained  an  order  for  leave  to 
Failure  to  amend  amend  does  not  amend  accordingly  within  the 
after  orLr.0  meI1  time  limited  for  that  purpose  by  the  order,  or 
if  no  time  is  thereby  limited,  then  within 
fourteen  days  from  the  date  of  the  order,  he  shall  not  be  permitted 
to  amend  after  the  expiration  of  such  limited  time  as  aforesaid 
or  of  such  fourteen  days,  as  the  case  may  be,  unless  the  time  is 


extended  by  the  Court. 

(3)  An  amendment  of  pleadings  must  be 
allowed  where  it  is  neo.Bsary  for  the  pnr- 
pose  of  determining  the  real  questions  in 
controversy  between  the  parties. 

(4)  Amendment  Bhould.be  refused,  where 

the  application  for  amendment  is  not  made 
in  good  faith,  and  the  application  la  made 
at  such  a  late  stage  of  the  case  that,  if 
granted,  the  plaintiff  may  be  injured,  be- 
oause  the  defendant  would  without  notice 
raise  a  totally  different  and  inconsistent 
oase  whioh  the  plaintiff  has  not  sufficient 
opportunity  to  meet. 

(5)  An  amendment  should  be  refused 

transform  the  nature  of  the  suit. 

(6)  Leave  to  amend  pleadings  should  be 
refused  where  the  amendment  is  merely 
teohnioal  or  is  immaterial. 

Events  subsequent  to  the  filing  of  suits 
oould  be  taken  into  aocount  by  Courts  in  ap¬ 
propriate  oases  in  granting  reliefs  olaimed 
in  suits  before  them.  In  exceptional  cases, 
a  Court  oould,  in  exercise  of  its  Inherent 
jurisdiction,  afford  relief  on  the  basis  of 
altered  conditions  after  suit.  The  power  of 
the  Court  to  grant  the  reliefs  rendered  no- 
oessary  by  reason  of  the  altered  conditions 
after  suit,  to  make  the  same  appropriate 
and  effective  and  to  shorten  litigation  has 
been  recognised  (42  T,  I*.  B.,  128).  Ordina¬ 
rily  suoh  reliefs  should  nob  be  grant  ed  to  a 
plaintiff  who  had  no  cause  of  action  at  date 
of  Suit.  But  the  same  oould  however  be 
allowed  in  very  exceptional  oiroumstanoes. 
In  the  peculiar  nature  of  the  present  aotion, 
an  adjudication  on  the  claim  to  the  above 

avoidufoe  of  multiplicity  of  suits,  and  the 


application  has  therefore  to  be  treated  as 
deserving  exceptional  treatment. 

Even  accepting  for  argument’s  sake  that 
tbe  prayer  for  a  permanent  injunction 
olaimed  by  way  of  consequential  relief  in 
the  plaint  as  originally  framed  was  incom¬ 
petent,  and  the  suit  in  the  form  in  which  It 
was  originally  presented  was  bad,  the  re¬ 
jection  of  the  application  for  amendment 
could  not  be  supported  as  proper.  The  Judge 
ought  to  have  exercised  the  discretion  al¬ 
lowed  him  in  law  and  granted  the  amend¬ 
ment  prayed  for  by  the  plalntifE.  Amend¬ 
ment  is  a  mere  matter  of  form,  whioh  oould 
nob  afieot  the  merits,  or  transform  the  na¬ 
ture  of  a  suit.  Even  if  the  plaintiff  had  been 
guilty  of  laohes,  ha  could  have  been  only 
mulcted  with  costs,  and  not  punished  by  a 
refusal  to  gran  t  the  leave  applied  for  by 
him.  If  the  leave  to  amend  is  otherwise 
permissible,  the  defeot  in  the  form  of  the 
plaint  as  originally  presented  oould  not 
warrant  the  refusal  of  suoh  leare.  The  fact 
that  the  trespass  occurred  long  after  the 
filing  of  the  suit  clearly  showed  that  the 
plaintiff  was  not  guilty  of  any  laohes  in 
making  the  prayer.— 43  T.  L.  R.,  844 
(«17  r. 

JPol. — 19  T.  L.  J.,  170. 

29.  See  also— 

Sec.  89. — 17  T.  L,  J,,  126. 


Op.  VI,  p.18  [  =  S. 50(d) 

~  Or.  VI  r .  18 

«En.Or,  28,  r.  7] 

I.  1.  Section  50  (d)  of  Regulation  H  of 
1065  was  as  follows  The  plaint  shall 

be  rejected  in  the  following  oases :  — 


Or.  Vll,  r.  I  i '  The  CIVIL  PROCEDURE  CObE 
ORDER  VII. 

Plaint. 

i.  The  plaint  shall  contain  the  following  particulars 

Particulars  to  be 
oontainecl  in  plaint. 

(a)  the  name  of  the  Court  in  which  the  suit  is 

brought ; 

(b)  the  name,  description  and  place  of  residence  of 

the  plaintiff; 

(c)  the  name,  description  and  place  of  residence  of 

the  defendant,  so  far  as  they  can  be  ascertained; 

(d)  where  the  plaintiff  or  the  defendant  is  a  minor 

or  a  person  of  unsound  mind,  a  statement  to 
;  that  effect ; 

(e)  the  facts  constituting  the;  cause  of  action  and 

when  it  arose ; 

(/)  the  facts  showing  that  the  Court  has  jurisdiction; 

(g)  the  relief  which  the  plaintiff  claims  ; 

(h)  where  the  plaintiff  has  allowed  a  set-off  or  relin¬ 

quished  a  portion  of  his  olaim,  the  amount  so 
allowed  or  relinquished ;  and 
(t)  a  statement  of  the  value  of  the  subjeot-matter  of 
the  suit  for  the  purposes  of  jurisdiction  aftd 
of  court-fees,  so  far  as  the  case  admits. 


(i)  If  the  plaint,  having  been  returned  for 
amendment  within  a  time  filed  by  the 
Court,  is  not  amended  within  suoh  time.” 

2.  The  whole  Seotion  (60) is  given  under 
Order  VII,  Bale  11. 

II.  Bale  7  of  Order  XXVIII  of  the  Buies 
of  the  Supreme  Court,  1888,  ie  as  follows 
“7.  If  a  party  who  has  obtained  an  order 
for  leave  to  amend  does  not  amend  aooord- 
lngly  within  the  time  limited  for  that  pur¬ 
pose  by  the  order,  or  If  no  time  is  thereby 
limited,  then  within  fourteen  days  from  the 
date  of  the  order,  sHoh  order  to  amend 
shall,  on  the  expiration  of  suoh  limited 


as  the  ease  may  be,  become  ipsa  facto  void, 
unless  the  time  is  extended  by  the  Oonrt  or 
a  Judge.” 


Or.  Vll,  e,  1  [=  s.46,,Paral 
=  Or.  VU.  r.lT 

I.  Seotion  46  of  Regulation  II  of  1065  is 
spread  over  several  Rules  in  this  Order. 
The  Seotion  as  a  whole  Is  given  below1,  and 
references  to  Paras  thereoi  are  made  under 
the  corresponding  Buies. 

“461  Particulars  to  it  contained  in 
•plaint. — The  plaint  must  oontain  the  fol- 
lowing  particulars;— 
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Or.  VII,  r.  a  V  TSB  0I7IL,  PSOOEDtlBB  CODE 

2.  Where  the  plaintiff  seeks  the  recovery  of  money,  the 
In  money  salts  plaint  shall  state  the  precise  ami  ant  claimed  : 

But  where  the  plaintiff  sues  for  mesne  profits,  or  for  an 
amount  which  will  be  found  due  to  him  on  taking  unsettled  ac¬ 
counts  between  him  and  the  defendant,  the  plaint  shall  state  ap¬ 
proximately  the  amount  sued  for. 

3.  Where  the  subject-matter  of  the  suit  is  immovable  pro- 
wh«n  the  snbjoot-  Pe^y,  the  plaint  shall  contain  a  description  of 

matter  of  the  snit  is  im  the  property  sufficient  to  identify  it,  and,  in 
movable  property.  case  such  property  can  be  identified  by  boundaries 
or  numbers  in  a  record  of  settlement  or  survey,  the  plaint  shall 
specify  such  boundaries  or  numbers. 


not  be  baa  in  law,  merely  because  it  is 


7.  Where  a  decree  has  been  obtained 
fraudulently  against  a  party,  a  subsequent 
sait  for  damages  sustained  thereby  by  the 
party  against  whom  the  prior  suit  was  de¬ 
creed,  is  not  sustainable  ii*  the  absence  of  a 
specific  prayer  in  it,  to  set  aside  the  prior 
decree  on  the  ground  of  fraud.- 


Beld.—' Where  the  account  hooks  produced 
by  the  plaintiff  are  repudiated  as  not  being  a 
oorreot  reoord,  the  procedure  to  be  followed 
would  be  to  call  upon  the  plaintiff  bo  file  a 

and  the  disbursements  during  his  steward¬ 
ship,  showing  the  extent  to  which  he  has 
been  out  of  pocket  in  meeting  such  expen- 
r  extraordinary  expenses  had 
id,  the  authority  for  the  same 
required  to  be  specified.  The 
should  thereafter  be  required 


>r.  VI,  r.  17.-10  T.L.iM 


Case  Law. 

The  plaintiff,  the  Mathalpidl  of  a  Dayas- 
wom,  sued  the  defendants,  the  Adhikarls 
thereof,  for  recovery  of  monies  due  on  ao- 

Wifch  regird  to  the  procedure  to  befol- 


J.,  641. 


called  fi 


.  wifying 

according  to  them  had  come 
of  the  plaintiff  under  the  ya- 
joeipts  and  snoh  additional 
,  that  had  been  reoeived  by 
is  nob  referred  to  by  the 
A  similar  statement  should  also 


jatds  dish 


Upon  receipt  of  these  two  statements, 
Court  should  determine  the  points  of  dl 
enoe  between  the  parties,  allow  them  t< 
dace  saoh  evidence  as  they  may  with  re: 
thereto  and  thereafter  decide  how  thi 
counts  would  stand  with  reference  to 
items.  Even  if,  as  in  the  oase,  any 
has  been  alleged  to  be  discharged,  the  1 
or  otherwise  of  the  plea  will  have  to  b 
termined  and  its  binding  nature  on  tl 
fendant  decided.—  44  T,  L,  R„ 


the 


m 


REGULATION  VIII  OF  1100.  [  Or.  VII,  r.  6 


4.  Where  the  plaintiff  sues  in  a  representative  character, 
When  lainisifi  sues  »s  ^he  Plainl!  shall  show  not  only  that  he  has  an 

representative.  S1WS  S  actual  existing  interest  in  the  subject-matter, 
but  that  he  has  taken  the  steps  (if  any)  necessary  to  enable  him 
to  institute  a  suit  concerning  it. 

5.  The  plaint  shall  show  that  the  defendant  is  or  claims  to 
Defendant’s  interest  b®  interested  in  the  subject-matter,  and  that  he 

ana  liability  to  be  is  liable  to  be  called  upon  to  answer  the  plaintiff’s 


6.  Where  the  suit  is  instituted  after  the  expiration  of  the 
t  exam  P65”30^  prescribed  by  the  law  of  limitation,  the 
fciontom  lMtatUmSw.  plaint  shall  show  the  ground  upon  which  exemp¬ 
tion  from  such  law  is  claimed. 


Op.  VII,  p.  3  [  *=  „  =  Or.  VII,  r.  S') 


Op,  VII,  p.4  [  S  ,  0r^J^r^4^ 

For  Para  4  of  the  old  Section  46,  see  un¬ 
der  Hole  1  Supra. 

Case  Law. 

Plaintiff  sued  for  a  declaration  of  his  title 
to  property  belonging  to  an  undivided  Kon- 
ham  family  following  the  Hindu  Law  of  the 
Benares  Sohool,  and  purchased  by  him  un¬ 
der  a  decree  for  money  passed  against  two 

tended  that  plaintiff  could  not  recover  more 
than  the  shares  of  his  deoree-debtore  on 
the  ground  that  they  were  not  sued  in  their 
oapaoity  as  managers  of  their  family  and 
that  the  other  co-paroeners  were  not  parties 
to  the  plaintiff’s  decree. 

JBWd.— Para  4  of  Section  46  of  the  Civil 
Procedure  Code  does  not  apply  to  defend- 


OisVIl'P,  5  [=  S.  46,  Para  5  ' 

=Or,  VZIj  r.  5] 
For  Para  5  of  the  old  Section  46,  see  un¬ 
der  Bale  1,  Supra. 


=Orni,r.$1 

For  para  6  of  the  old  Section  46,  see  un¬ 
der  Rule,l  Supra. 

1.  Under  the  last  Clause  of  Seotion  46, 
C.  P.  CM  (old),  if  the  cause  of  action  arose 
beyond  the  period  ordinarily  allowed  by  any 
law  for  Instituting  the  suit,  the  plaint  must 
show  the  ground  upon  which  exemption 
from  suoh  law  is  claimed.  The  plaintiff 
was  bound  to  have  mentioned  in  his  plaint 
the  particular  acknowledgment  or  acknow¬ 
ledgments  made  daring  the  currency  of  the 
ordinary  limitation  period  which  would 
have  given  a  fresh  starting  point  of  limita¬ 
tion  and  save  the  soib  from  bar  (F,  B.). — 

88  T.  L.  R.,  300 

(=  10  T.  L.  J,,  430), 

2.  If  the  plaintiff  really  meant  to  rely 
upon  any  acknowledgment,  he  should  have 
distinctly  referred  to  it  in  his  plaint  as  re¬ 
quired  by  Seotion  46.  No  reference  had 
been  made  in  the  plaint  to  any  acknowledg¬ 
ment  having  been  made  so  as  to  save  the 
claim  from  limitation,  and  the  plaintiff  can¬ 
not  take  advantage  of  any  ground  of  exemp- 


m 


Or.  VII,  r.  7  1  THE  CIVIL  PROCEDURE  CODE 

7.  Every  plaint  shall  state  specifically  the  relief  which  the 
plaintiff  claims  either  simply  or  in  the  alter- 
■o»iiy  stated.  native,  and  it  shall  not  be  necessary  to  ask  for 

general  or  other  relief  which  may  always  be 
given  as  the  Court  may  think  just  to  the  same  extent  as  if  it  had 
been  asked  for.  And  the  same  rule  shall  apply  to  any  relief  claimed 
by  the  defendant  in  his  written  statement. 

from  taking  another  and  not  Inconsistent 
ground  should  he  be  later  advised  that  the 
latter  is  the  true  ground.’1  (10  Bom.,  846). 
The  decisions  in  the  British  Indian  oases 


REGULATION  VIII  OF  1100.  [Or.  VII,  r.  8 


Or.  VII,  r.  9  ]  The  Civil  Pboceduke  Code 

9.  (1)  The  plaintiff  shall  endorse  on  the  plaint,  or  annex 
Procedure  on  admit  i’kereto>  a  list  of  the  documents  (if  any)  which 
ting  plaint.  ’  he  has  produced  along  with  it;  and,  if  the  plaint 

Oonoise  statements.  is  admitted,  shall  present  as  many  copies  on  plain 
paper  of  the  plaint  as  there  are  defendants,  unless  the  Court  by 
reason  of  the  length  of  the  plaint  or  the  number  of  the  defendants, 
or  for  any  other  sufficient  reason,  permits  him  to  present  a  like 
number  of  concise  statements  of  the  nature  of  the  claim  made,  or 
of  the  relief  olaimed  in  the  suit,  in  which  case  he  shall  present 
suoh  statements. 

(2)  Where  the  plaintiff  sues,  or  the  defendant  or  any  of 
the  defendants  is  sued,  in  a  representative  capacity,  such  state¬ 
ments  shall  show  in  what  capacity  the  plaintiff  or  defendant  sues 
or  is  sued. 

(3)  The  plaintiff  may,  by  leave  of  the  Court,  amend 
such  statements  so  as  to  make  them  correspond  with  the  plaint. 

(4)  The  chief  ministerial  officer  of  the  Court  shall  sign 
Hiin.h  list  and  copies  or  statements  if,  on  examination,  he  finds 
them  to  be  correct 

*•7.  Where  the  plaintiff  seeks  relief  in  If  the  plaintiff  sues,  or  the  defendant  or 


&ECHJLATIOH  Vtll  OP  ilOO.  {  Or.  VII,  r.  Id 

io.  (1)  The  plaint  shall  at  any  stage  of  the  suit  be  returned 
to  be  presented  to  the  Court  in  which  the  suit 
a  am  o  p  am .  should  have  been  instituted. 

(2)  On  returning  a  plaint,  the  Judge  shall  endorse  thereon 
the  date  of  its  presentation  and  return,  the 
mg' plaint!16  °n  r6turn"  name  of  the  party  presenting  it,  and  a  brief 
statement  of  the  reasons  for  returning  it. 


Section  are  sufficient  for  all  ordinary  pur- 

II.  “  In  Rule  9,  it  is  provided  that  oopies 
of  plaints  are  required  to  be  filed,  along 
with  the  plaint,  except  when  the  Court 
grants  exemption.  At  present,  it  is  only  an 
abstraot  of  the  plaint  that  is  required  to  be 
filed.  It  is  well  known  that  owing  to  the 
provision  now  in  foroe,  long  and  numerous 
adjournments  are  obtained  ion  the  ground 
that  copies  of  plaints  had  not  been  given. 
This  delay  can  now  be  avoided.  In  oertain 
oases,  however,  where  this  would  entail 
disproportionate  and  unnecessary  hardship, 
the  Court  is  given  power  to  grant  exemp¬ 
tion,  and  allow  the  filing  of  oonoise  state- 
ments  only,”—  Notes  on  Clauses. 

Op,  VII,  P.  10  [=  S.  58  =  Or.  VIl,  r.lO\ 

I.  Sub-Buie  (I).-See  Seotions  Id  to  19 

should  be  instituted. 

II.  Seotion  53  of  the  old  Eegnlation  waB 
as  follows  :— 

<•  58.  When  plaint  shall  be  returned  to  be 
presented  to  proper  Court.— The  plaint  shall 
be  returned  to  be  presented  to  the  proper 
Court  in  the  following  oases 

(а)  if  a  suit  has  been  instituted  in  a  Court 
whose  grade  is  lower  or  higher  than 
that  of  the  Court  competent  to  try 
it,  where  snoh  Conti  exists,  or  where 
no  option  as  to  the  selection  of  the 
Court  is  allowed  by  law  ; 

(б)  if ,  in  a  suit  relating  to  immovable  pro¬ 
perty,  but  not  coming  under  the  Pro¬ 
viso  to  Seotion  IS,  it  appears  that  no 


part  of  such  property  is  situate  with¬ 
in  the  looal  limits  of  the  jurisdiction 
of  the  Court  to  whioh  the  plaint  is 
presented  ; 

(o)  if,  in  any  other  ease,  it  Spears  that 
the  oause  of  aotiou  did  1. arise,  and 
that  none  of  the  defendants  are  dwel¬ 
ling,  or  oarrying  on  business,  or  per- 
sonally  working  for  gain,  within  such 
local  limits. 

Procedure  .on  returning  plaint.— On  re¬ 
turning  a  plaint,  the  Judge  shall,  with  his 
own  hand,  endorse  thereon  the  date  of  Its 
presentation  and  return,  the  name  of  the 
party  presenting  it,  and  a  brief  statement  of 
the  reason  for  returning  it.” 

Case  Law. 

1.  Where  in  a  suit  filed,  it  is  found  in 
the  course  of  the  trial  that  the  suit  is  be¬ 
yond  the  jurisdiction  of  the  Court  and  there 
is  no  reason  to  question  the  bona  fidee  of  the 
plaintifi,  the  plaint  ought'  to  be  returned  to 
the  plaintifi  to  be  filed  In  the  proper  Court 
giving  him  oredit  for  the  fee  already  paid.— 

IT.  L.R.,61, 
Ref.— 29  T.  L.  B„  148 

(=4T.L.  J,4). 

2.  When  a  Court  finds  that  it  has  no 

jurisdiction  to  entertain  a  salt,  the  plaint 
ought  to  be  returned  to  the  plaintifi  to  en¬ 
able  him  to  present  it  to  the  Court  that  has 
jurisdiction.—  1  T.  L.  R.,  96- 

Fol.— 8  T.  L.  B.,  161. 

a  .  Where  a  plaint  filed  in  one  Court  is 
returned  to  be  presented  td  another  Court, 


m 


Rwjm. Arrow  vin  or  1100.  [  Or.  vn,  r.  n14 

ii.  The  plaint  shall  be  rejected  in  the  following  oases ™ 

Rejection  of  plaint, 

(a)  where  it  does  not  disclose  a  cause  of  action  ; 

(b)  where  the  relief  claimed  is  undervalued,  and 

the  plaintiff,  on  being  required  by  the  Court 
to  correct  the  valuation  within  a  time  to  be 
fixed  by  the  Court,  fails  to  do  so  ; 

(c)  where  the  relief  claimed  is  properly  valued,  but 

the  plaint  is  written  upon  paper  insufficiently 
stamped,  and  the  plaintiff,  on  being  required  B 
by  the  Court  to  supply  the  requisite  stamp-  * 
paper  within  a  time  to  be  fixed  by  the  Court, 3 
fails  to  do  so ;  1 

(<2)  where  the  suit  appears  from  the  statement  in 
the  plaint  to  be  barred  by  any  law. 


In  revision,  it  was  contended  that  the  Mun- 
siff  should  have  rejected  the  plaint  under 
Section  80  0.  P.  C.jjOr.  VII,  r.  11],  and  not 
returned  it  under  Seotion  S3  (a). 

Held— The  order  of  the  Munslfi  was  oor- 
reot. 

It  is  only  when  the  relief  claimed  is  under¬ 
valued,  and  the  plaintiff  fails  to  oorreot  the 
value  as  required  By  the  Court,  that  the 
plaint  oan  be  rejected  under  Seotion  50. 
But  in  the  oase,  the  relief  nominally  claim¬ 
ed  in  the  plaint  was  properly  valued,  but  it 
was  found  by  the  Court  that  the  real  objeot 
of  the  suit  was  for  declaration  of  plaintiffs 
alleged  title  to  the  Devaswom.  The  value 
of  the  Devaswom  properties  on  whloh  the 
plaintiff  had  to  pay  institution  fees  for 
getting  such  a  declaration  being  admittedly 
above  Rs.  6,000,  Seotion  53  (a)  properly  ap¬ 
plied  and  the  order  returning  the  plaint  for 
presentation  to  the  proper  Conti  was  oorrect. 
“  When  the  decision  is  that  the  Court  has 
no  jurisdiction,  that  is  a  decision  that  the. 
plaint  ought  not  really  to  have  been  admit¬ 
ted.  It  ought  to  have  been  returned.”  - 
39  T.  L.  R.,  US 
(-i.T.L.J,*). 

0.  The  original  plaint  wail  returned  to 
the  plaintiff  'ey  the  District  Oourjt  and  a  Crash 
plaint  with  oertain  amendments  was  presen¬ 


ted  to  the  Munsig.  With  this  fresh  plaint, 
the  plaintiff  also  filed  the  old  returned  plaint 
and  got  credit  under  the  Oourt  Fees  Regu¬ 
lation  for  the  Oourt-fee  paid  into  the  Dis¬ 
trict  Oourt  on  the  latter  plaint.  This  fact 
does  not,  however,  constitute  the  second 
suit  a  oonbmuation  of  the  first,  as  under  the 
Law  of  Limitation,  the  re-instituted  suit  is 
regarded  as  an  independent  one  in  all  res- 
peots  except  that,  under  oertain  oonditions, 
the  time  requisite  for  going  from  Oourt  to 
Court  is  excluded  in  computing  the  period 
of  limitation.  The  reinstated  suit  is  a  new 
suit,  and  is  governed  by  the  law  applicable 
to  it  at  the  time  of  the  re-lnstitution.— 

31  T.  L.  R.,  169 
(=  5  T.  L.  J.,  344). 

Or.  VI,  r,  17.-1  T.  L,  R„  4$. 

34  T,  L.  R.,  298. 

„  XL,  r.  21.— 45  T.  L.  R„  263 

(=19T.L.J.,  962). 

Or,  VII,  r.  II  t  =*  8.  50  =>  Or.  VIZ,  r.  11 J 
1.  Section  60  of  Regulation  11  of  1066 
was  as  follows  “50.  When  plaint  shall  be 
rejected*— The  plaint  shall  be  rejected  ia 
the  following  oases ; — 


Regulation  viii  of  1100.  [  Or.  vii,  r.  14 


12.  Where  a  plaint  is  rejected,  the  Judge  shall  record  an 
pcooednra  on  rojeoi-  order  to  that  effect  with  the  reasons  for  such 

ing  plaint.  order. 

13.  The  rejection  of  the  plaint  on  any  of  the  grounds 

hereinbefore  mentioned  shall  not  of  its  own 
pWrtdoM no^preciude  force  preclude  the  plaintiff  from  presenting  a 
presentation  of  fresh  fjggh  plaint  in  respect  of  the  same  cause  of 
action. 

Documents  relied  on  in  plaint. 

14.  (1)  Where  a  plaintiff  sues  upon  a  document  in  his 
prodnotion  of  docu-  possession  or  power,  he  shall  produce  it  in  Court 

menton  whioh  piaintia  when  the  plaint  is  presented,  and  shall  at  the 
Bne3-  same  time  deliver  the  document  or  a  copy 

thereof  to  be  filed  with  the  plaint. 


Or.  VII,  r.  15]  The  Civil  Procedure  CODE 

(2)  Where  he  relies  on  any  other  documents  (whether 
in  his  possession  or  power  or  not)  as  evidence 
ments.  °  °  "  °cn’  in  support  of  his  claim,  he  shall  enter  such 
documents  in  a  list  to  be  added  or  annexed  to 

the  plaint. 

15.  Where  any  such  document  is  not  in  the  possession  or 
statement  in  <s»se  of  rjower  of  the  plaintiff,  he  shall,  if  possible 


Regulation  viii  of  noo.  [  Or.  VII,  r.  18 

16.  Where  the  suit  is  founded  upon  a  negotiable  instrument, 
Suite  on  lost  ne  otiabie  an<^  it  is  proved  that  the  instrument  is  lost,  and 
inatrumentf!  n6g  .  0  ajx  indemnity  is  given  by  the  plaintiff,  to  the 

satisfaction  of  the  Court,  against  the  claims  of 
any  other  pecson  upon  sajoh  instrument,  the  Court  may  pass  such 
decree  as  it  would  have  passed  if  the  plaintiff  had  produced,  the 
instrument  in  Court  when,  thp  plaint  was  presented,  and  had  at 
the  same  time  delivered  a  popy  of  the  instrument  to  be  filed  with 
the  plaint. 

17.  (1)  Where  the  document  on  which  the  plaintiff  sues  is 

loduotion  of  sho  an  ™  a  shop-book  or  other  account  in 

book?  °  P  his  possession  or  power,  the  plaintiff  shall  produce 

the  book  or  account,  at  the  time  of  filing  the 
plaint,  together  with  a  copy  of  the  entry  on  which  he  relies. 

(2)  The  Court,  or  such  officer  as  it  appoints  in  this 
behalf,  shall  forthwith  mark  the  document  for 
marked  and  returned,  the  purpose  of  identification ;  and,  after  examin¬ 
ing  and  comparing  the  copy  with  the  original, 
shall,  if  it  is  found  correct,  certify  it  to  be  so  and  return  the  book 
to  the  plaintiff  and  cause  the  copy  to  [be  filed. 

18.  (1)  A  document  which  ought  to  be  produoed  in  Court 
inadmissibility  of  the  Plaintiff  when  the  plaint  is  presented, 

document  not  produced  or  to  be  entered  in  the  list  to  be  added  or  an- 
wben  plaint  filed.  nexe(j  to  the  plaint,  and  which  is  not  produced 
or  entered  accordingly,  shall  not,  without  the  leave  of  the  Court, 
be  received  in  evidence  on  his  behalf  at  the  hearing  of  the  suit. 

(2)  Nothing  in  this  Rule  applies  to  documents  produced 
for  cross-examination  of  the  defendant’s  witnesses,  or  in  answer 
to  any  case  set  up  by  the  defendant  or  handed  to  a  witness  merely 
to  refresh  his  memory. 


Or.  VII,  r.  16  [  =  S.  57  =  Or.  Vll,  r.  IS  ]  leave  their  aooount _bfflka- -Indefinitely  In 
_  Courts."—  Noiet  on  OlayafS, 


Or.  Vll,  i\  17  [  =  S.  58  =  Or.  VIZ,  r.  27] 
“Buie  17  is  aimed  at  giving  oonvenlenoe 
tq  traders  and  bankers,  who  cannot Afford  to 


.  VZZ,r.l«] 


E'— 01] 


m 
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ORDER  VIII. 

Written  Statement  and  Set-off. 
x.  The  defendant  may,  and,  if  so  required  by  the  Court, 

,  shall,  at  or  before  the  first  hearing  or  within 

n  en  s  a  emeu  .  as  the  Court  may  permit,  present  a 

written  statement  of  his  defence. 

2.  The  defendant  must  raise  by  his  pleading  all  matters 
which  show  the  suit  not  to  be  maintainable, 
spfoiTiiy  “eadS™4  ’*  or  that  the  transaction  is  either  void  or  voidable 
in  point  of  law,  and  all  such  grounds  of  defence 
as,  if  not  raised,  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  plaint, 
as,  for  instance,  fraud,  limitation,  release,  payment,  performance, 
or  facts  showing  illegality. 


Ordei*  VIII  :  “This  Order  deals  with  tions  on  the  part  ot  the  Courts,  when  the 


Regulation  VIII  op  1100.  [  Or.  VIII,  r.  3 

3.  It  shall  not  be  sufficient  for  a  defendant  in  his  written 
Denial  to  be  spooiSo  statement  to  deny  generally  the  grounds  alleged 
by  the  plaintiff,  but  the  defendant  must  deal 
specifically  with  each  allegation  of  fact  of  which  he  does  not 
admit  the  truth,  except  damages. 


“15.  The  defendant  or  plaintiff  (as  the 
oase  may  be)  mast  raise  by  his  pleading  all 
matters  whioh  show  the  aotion  or  oormter- 
olaim  not  to  be  maintainable,  or  that  the 
leansaotlon  is  either  void  or  voidable  in 
point  of  law,  and  all  such  grounds  of  de- 
fenoe  or  reply,  as  the  oase  may  be,  as  if  not 
raised  would  be  likely  to  take  opposite 
party  by  surprise,  or  would  raise  issues  of 
faot  not  arising  out  of  the  preceding  plead¬ 
ings,  as,  for  instanoe,  fraud,  Statute  of  Li¬ 
mitations,  release,  payment,  performanoe, 
facts  showing  illegality  either  by  statute  or 
oommon  law  or  Statute  of  Frauds.” 

“This  Rule  enforces  what  is  one  of  the 
cardinal  principles  of  the  present  system  of 
pleading  a  defence  or  reply.  The  principle 
that  all  denials  or  traverses  in  a  deoree  or  a 
reply  to  a  counter-claim  should  be  specific 
and  not  evasive  is  dealt  with  by  rr.  IS,  17 
and  19  [see  under  Buies  5,  3  and  4).  This 
Enle  and  r.  30  [  see  Rule  8  of  Order  VI] 
deal  with  affirmative  defences  and  replies, 
and  defences  and  replies  In  confession  and 
avoidance,  and  enforce  another  cardinal 
principle,  which  is  that  all  such  defences 
and  replies  must  be  specifically  pleaded  so 
that  the  opposite  party  may  know  exactly 
what  case  he  has  to  meet  at  the  trial.”— 

Yearly  Practice  for  1926. 

n.  A  plea  raised  on  the  doctrine  of  co- 
veat  emptor  ought  to  be  speoifioally  put  for¬ 
ward,  This  was  not  done  by  the  defendants 
who,  by  their  failure  to  oontest  the  suit, 
must  be  held  to  have  waived  the  plea  and 
allowed  the  suit  to  be  at  least  partially  de¬ 
creed  ex  parte  against  them.— 

15  T.  L.J.,  322, 


Or.  VI II,  r.  3  [  =  „  =  Or.  7111,  r.  3 

=  En.  Or.  19,  r.17] 
I.  1.  “The  Eule  renders  it  obligatory  to 

very  often  the  praotioe  now.”— 

Notes  on  Clauses. 
S.  Under  Rule  5,  every  allegation  of 
fact  in  the  plaint  will  be  taken  to  be  admit¬ 
ted,  if  it  is  not  denied  speoifioally  or  by  ns- 
oessary  implication  or  stated  to  be  not  ad- 


II.  Eule  17  of  Order  XIX  of  the  Rules  of 
the  Supreme  Court,  1883,  as  amended,  is  as 

“17.  It  shall  not  bs  sufficient  for  a  de¬ 
fendant  in  his  defenoe  to  deny  generally 
the  grounds  alleged  by  the  statement  of 
olaim  or  for  a  plaintifi  in  his  reply  to  deny 
generally  the  grounds  alleged  in  a  defenoe 
by  way  of  counterclaim,  but  each  party 
must  deed  speoifioally  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  truth 
except  damages." 

“This  Rule  and  rr.  13  and  19  [see  under 
Rules  5  and  4]  enforce  the  first  oardinal 
principle  of  the  present  system  of  pleading 
a  def'enoe  to  a  statement  of  claim  or  a  reply 
to  a  counterclaim  which  is  that  traverses 
or  denials  must  not  bevague  or  general  or 
evasive,  but  must  be  speoifio  and  must  deal 
speoifioally  with  each  allegation  of  fact,  and 
as  regards  each  must  answer  the  point  of 
substanoe.”—  Yearly  Practice  for  1926, 

Case  Law. 

The  suit  was  on  a  promissory  note  exe> 
cuted  by  defendant  to  plaintifi,  for  Rs,  198 
towards  remuneration  for  the  services  of 
plaintifi  as  Vakil,  undertaking  to  pay  In¬ 
terest  at  twelve  per  cent,  pet  annum. 


491 


Or.  Vul,  r.  4 )  The  Civil  Procedure  Code 


4.  Where  a  defendant  denies  an  allegation  of  fact  in  the 
« -  ,  plaint,  he  must  not  do  so  evasively,  but  answer 

T  ™  a  '  the  point  of  substance.  Thus,  if  it  is  alleged 
that  he  received  a  certain  sum  of  money,  it  shall  not  be  sufficient 
to  deny  that  he  received  that  particular  amount,  but  he  must  deny 
that  he  received  that  sum  or  any  part  thereof ,  or  else  set  out  how 
much  he  received.  And  if  an  allegation  is  made  with  diverse 
circumstances,  it  shall  not  be  sufficient  to  deny  it  along  with  those 


5.  Every  allegation  of  fact  in  the  plaint,  if  not  denied  speci- 
s  aoffio  denial  fically  or  by  necessary  implication,  or  stated 

paQ  “  *  ‘  to  be  not  admitted  in  the  pleading  of  the  de¬ 

fendant,  shall  be  taken  to  be  admitted  except  as  against  a  person 
under  disability : 

Provided  that  the  Court  may  in  its  discretion  require  any 
fact  so  admitted  to  be  proved  otherwise  than  by  such  admission. 


The  undertaking  to  pay  interest  from  the 
date  of  the  oommenoement  of  the  engage¬ 
ment  was  heia  nob  unconsoloriable  or  le¬ 
gally  unenforceable. 

As  regards  the  rate  of  interest,  no  specifics 
contention  was  raised  in  the  written  state¬ 
ment  by  the  defendant  on  this  question. 

the  lower  Appellate  Court,  the  defendant 
did  not  ohoose  to  question' the  propriety  of 
the  rate  claimed  in  the  plaint.  The  argu¬ 
ment  that,  by  denying  liability  for  interest 
as  a  whole,  the  respondent  must  be  taken  to 
have  disputed  ’the  rate  of  interest,  also 
obiild  not  be  accepted  as  sound.  If  the  de¬ 
fendant  wanted  to  objeot  to  the  rate  of  in¬ 
terest'  a's  being  extortionate  or  excessive  it 
whe'lnauhibbnb  btt'hlm  to  raise  it  specific¬ 
ally.  To  allow  him  to  raise  the  plea  in  se¬ 
cond  appeal  would  virtually  be  allowing 
hlhl  io'sprliig  the  sahle  By  surprise  on  the 
other  side^-  1 7  T.  L.  J.,  428, 


Or.  VIII,  n.  4  [=»  „  =Or.  Till,  r.  4 

=  En.  Or,  19,  r.  19] 
RrilelD  Of  Order  XIX:of  the  Bules  Of  the 
Supreme  Court,  I'SSS1,  tuhsthua;— 


“19.  When  a  party  in  any  pleading  de¬ 
nies  an  allegation  of  faet  in  the1  previous 
pleading  of  the  opposite  party,  he  must  not 
do  bo . ...along  with  those  circumstances" 

Op.  VIII,  p.5  [=  „  =  Or.VUlr.  S 

=Bn.  Or.  19,  r,  18J 

1,  1.  “Rule  5  provides  suffioientfpenalty 

for  omission  to  make  a  denial  apeoifio  ;  in 
the  absenoe  of  suoh  denial,  allegations  In 
the  plaint  are  deemed  bo  have  been  admit¬ 
ted."—  Notes  ok  Clauses, 

2,  The  Indian  Special  Committee  say 
“They  have,  however,  endeavoured  to 
modify  the  rigour  of  the  rules  by  providing, 
in  accordance  with,  -.Section  68  of  the  Indian 
Evidence  Aat,  that  the  Court  may,  notwith¬ 
standing  the  absence  of  any  special  detii!al, 
require  any  fact  to  be'  proved  by  the  'pbrty 

3,  The  Proviso  corresponds  with  the 
Proviso  to  Section  68  of  the  Indian  EvidbfiCe 
Act.  That  Seotion  is  as  follows 

“  No  faot  need  be  proved  in  any  proceed¬ 
ing  whioh  the  parties  thereto  or  their  agents 
agree  to  admit  at  the  hearing,  or  whioh, 


Regulation  viii  op  1100.  [  Or.  vi  1 1 ,  r.  6 

6.  (1)  Where,  in  a  suit  for  the  recovery  of  money,  the 
Particulars  of  set-ofi  defendant  claims  to  set  off  against  the  plaintiff  s 
to  be  given  in  written  demand  any  ascertained  sum  of  money  legally 
statement,  recoverable  by  him  from  the  plaintiff,  not  ex¬ 

ceeding  the  pecuniary  limits  of  the  jurisdiction  of  the  Court,  and 
both  parties  fill  the  same  character  as  they  fill  in  the  plaintiffs  suit, 
the  defendant  may,  at  the  first  hearing  of  the  suit,  but  not  after¬ 
wards,  unless  permitted  by  the  Court,  present  a  written  statement 
containing  the  particulars  of  the  debt  sought  to  be  set  off. 

(2)  The  written  statement  shall  have  the  same  effect  as  a 

Efieot  of  set-ofi  plaint  in  a  cross-suit  so  as  to  enable  the  Court  to 

eo  o  se  -o  .  pronounce  a  final  judgment  in  respect  both  of  the 

original  claim  and  of  the  set-off ;  but  this  shall  not  affect  the  lien, 
upon  the  amount  decreed,  of  any  pleader  in  respect  of  the  costs 
payable  to  him  under  the  decree. 

(3)  The  Rules  relating  to  a  written  statement  by  a  de¬ 
fendant  apply  to  a  written  statement  in  answer  to  a  claim  of  set-off. 

Illustrations. 

(a)  A  bequeathe  Rs.  2,000  to  B  and  appoints  0  his  executor  and  residuary  legatee. 


Of.  VIII,  r.  6  ]  The  emu  Procedure  code 

(o)  A  sues  B  on  a  bill  of  exohange.  B  allages  that  A  has  wrongfully  neglected  to 

insure  B’s  goods  and  is  liable  to  him  in  compensation  whioh  he  olaimB  to 

setoff.  The  amount  not  being  ascertained  oannot  be  set  off . 

(i d )  A  sues  B  on  a  bill  of  exchange  for  Rs,  600.  B  holds  a  judgment  against  A  for 
Rs.  1,000.  The  two  claims  being  both  definite  pecuniary  demands  may  be 
setofi. 

(e)  A  sues  B  for  compensation  on  account  of  trespass.  B  holds  a  promissory  note 
for  Rs.  1,000  from  A  and  claims  to  set  off  that  amount  against  any  Bum 
that  A  may  recover  in  the  suit.  B  may  do  so,  for,  as  soon  as  A  recovers, 
both  sums  arc  definite  pecuniary  demands. 

(/)  AandBsueO  forRs.  1,000.  0  oannot  set  off  a  debt  due  to  him  by  A  alone. 

(p)  A  sues  B  and  0  for  Rs.  1,000.  B  oannot  set  off  a  debt  due  to  him  alone  by  A. 
(7i)  A  owob  the  partnership  firm  of  B  and  ORs.  1,000.  B  dies  leaving  O  surviving. 

A  sues  0  for  a  debt  of  Rs.  1,500  due  in  his  separate  oharaoter,  0  may  set 
off  the  debt  of  Rs.  1,000. 


it,  the  defendant  m: 


Of.  VIII,  r.  6  ]  THE  CIVIL  procedure  code 


trustee  of  the  Chltty  fund  Is  inaompetenfc  to 
deal  with  lb  except  in  pursuance  oi  the  ob¬ 
it  is  evidently  a  principle  oi  natural  rea¬ 
son  and  justioe  that  when  two  parties  are 
mutually  indebted  in  respect  of  one  and  the 
same  transaotion,  one  of  the  parties  should 
not  be  compellable  to  pay  the  debt  whioh 
he  haB  incurred  and  be  left  to  recover  by 
other  proceedings  that  to  which  he  is  enti¬ 
tled,  especially  so,  when,  owing  to  the 
bankruptcy  of  his  debtor  to  whom  he  also 
is  Indebted,  he  has  no  means  of  recovering 
his  debt  except  by  way  of  Bet-off  of  one  debt 
against  the  other,  (In  the  case,  the  foreman 
became  insolvent  and  allowed  the  Ohitty 
soheme  to  collapse  sinoe  the  12th  drawing). 

There  was  nothing  in  the  oircumstanoes 
of  the  oase  to  show  an  intention,  muoh  less 
a  manif  est  intention,  on  the  part  of  the  3rd 
and  4th  defendants  {prized  subscribers)  to 
waive  their  lien  for  the  unpaid  portion  of 
the  prize  money  on  the  future  subscriptions 
payable  by  them.  The  3rd  and  4th  defend¬ 
ants  can  in  equity  be  compelled  only  to  pay 
back  what  they  have  aotually  received  over 
and  above  tie  money  already  paid,  and 
their  claim  for  setting  off  the  unpaid  portion 
of  the  prize  money  against  the  future  sub¬ 
scriptions  due  by  them  seems  admissible. 
(F.  B,).—  10  T,  L.  R.,  193. 

Dist—34  T.  L,  K„  167. 

Bef.-18T.  L.  J„  671, 

5.  The  plaintiff  was  the  assignee  of  a  pro-' 
missory  note  executed  by  the  1st  dofendant 
in  favour  of  the  2nd  defendant.  The  question 
in  the  case  was  of  an  equitable  right  which 
the  first  defendant  who  was  the  debtor  as 
well  as  the  oreditor  of  the  seoond  defendant 
had  to  set  off  mutually  the  debts  due  by 
him  and  from  him.  That  such  right  of 
set-off  exists  in  equity  there  can  be  no  doubt 
and  the  right-is  based  upon  the  equitable 
doetrine  that  it  -is  unjust  to  oompel  a  debtor 
to  pay  his  debts  and  drive  him  to  recover 
his  claim  against  his  oreditor  by  a  separate 
suit. 

There  can  also  be  no  doubt  that  the  as¬ 
signee  even  for  value  of  ahy  debt  or  aotion- 


able  claim  takes  the  thing  assigned  subject 
to  all  the  equities  whioh  may  be  urged 
against  the  assignor. 

Where  there  is  a  ohose  in  action, 
whether  it  is  a  debt  or  an  obligation  or  a 
trust  fund,  and  it  is  assigned,  the  person 
who  holds  the  debt  or  obligation  or  has  un¬ 
dertaken  to  hold  the  trust  fund,  has  against 
the  assignee  the  same  equities  as  he  would 
have  had  against  the  assignor. 

A  debt  was  due  from  B  to  A;  hut  there 
was  also  a  debt  from  A  to  B  whioh  B  might 
set-off  in  an  action  by  A.  In  this  state  of 
things,  A  assigned  the  first  debt  to  0  with¬ 
out  B’s  knowledge,  and  0  sued  on  the  as¬ 
signment. 

Held.— B  was  entitled  to  the  set-off  as 
against  0.-  17  T.  L.  R„  33, 

Dist.— 48  T.  L.  R.,  172 

(=.18T,L.J.,  261). 

0 .  A  mortgagee  setting  up  an  oral  agree¬ 
ment  oontrary  to  the  terms  of  the  mortgage 
deed  as  to  payment  of  Government  tax  did 
not  pay  the  same.  The  oral  agreement 
was  found,  to  be  not  true.  The  mortgagor- 
pud  the  tax  for  26  years  and  in  the  re¬ 
demption  suit  olaimed  among  other  items 
to  set-off  the  whole  amount  against  the 
mortgage-debt.  The  mortgagee  pleaded  li¬ 
mitation  bar  and  the  lower  Court  held  that 
the  mortgagor’s  right  to  set-off  more  than 
12  years’  tax  was  barred  by  limitation. 

Held.— So  long  as  the  redemption  suit 
was  not  barred,  all  sums  due  to  the  mort¬ 
gagor  which  fall  within  the  scope  of,  and 
had  to  be  taken  into  calculation  in,  the  set¬ 
tlement  of  accounts  did  not  become  barred. 
The  Government  due  was  one  of  such  items 
and  therefore  the  mortgagor  was  entitled 
to  set-off  the  whole  of  the  tax  paid  by  him 
against  the  mortgage-debt.— 

80  T.  L.  R.,  B8. 
Ref.-25  T.  L.  R.,  176 

(  =  4T.L,  J.,328). 

7,  A  deolsion  of  the  Tanthri  of  the  Su- 
ohindrum  temple  that  a  Bhagavathar  at¬ 
tached  thereto  beoame 'an  outcaste  owing  to 
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Regulation  VIII  of  lioo.  t  0*-  Vin,  r.  6 


rejection  of  a  plaint  under  Seotlon  50.  Ae 
In  the  latter  ease,  so  in  the  former,  the  de¬ 
fault  is  one  whioh  cannot  be  oured  in 
appeal.—  2  s.  D„  MS. 

14.  One  of  the  points  for  deoision  was 
whether  the  defendant  was  entitled  to  set  off 
against  plaintiff’s  olaim  the  damages  alleged 
to  be  due  to  him  by  plaintiff  on  account  of 
defeet  of  the  title  whioh  plaintiff  purported 
to  oonyey  under  the  sale-deed,  in  respect  of 
the  property  surrendered. 

The  defendant  oould  not  olaim  this  set-off 
unless  he  oaa  olaim  the  amount  in  a  suit  for 
damages,—  3  S.  0.,  lli. 

Rof.-37T.L.R.,  209 

(=11  T.  L.  J.,  151). 

13.  The  suit  was  for  money  due  under  a 
doonment  executed  by  defendant.  The  suit 
was  dismissed  on  the  ground  that  defend¬ 
ant’s  money  was  with  plaintiff,  The  de¬ 
fendant  oould  not  sue  for  this  money  whioh 
was  advanoed  in  furtherance  of  illegal  lot¬ 
tery  ohitty  business ;  and  he  did  not  pay 
Court  fees  on  the  claim  of  set-off. 

Held.— Judgment  was  given  for  plaintiff 
for  the  sum  sued  for.-  K.  P.,  185. 

15.  The  plaintiff  sued  the  defendant,  an 
Abkari  contractor,  for  recovery  of  the  sala¬ 
ry  and  cash-deposit  due  to  his  father  who 
was  employed  under  the  defendant  as  oash- 
keeper  and  had  left  the  service  before  hiB 
death.  The  defendant  contended  that,  a3 
plaintiff’s  father  had  to  aooount  for  9,000 
and  odd  Fanams  at  the  time  of  his  leaving 
defendant’s  service,  he  (defendant)  had  set¬ 
off  the  said  cash-deposit  and  salary  in  part- 
payment  of  the  amount  due  to  him.  Both  the 
lower  Courts  thereupon  dismissed  the  suit. 

Held.— (1)  Ae  the  sum,  if  any,  remaining 
unaccounted  for  and  due  to  defendant  by 
plaintiff's  father  oould  be  known  only  after 
the  taking  of  the  aboounts  of  the  Jadithy- 
patty  book  It  was  not  an  ascertained  sum  as 
defined  In  Section  106,  O.  P.  0. 

(2)  The'  defendant  in  his  written  state¬ 
ment  could  not  olaim  to  set  off  any  amonnt 
without  paying  Court  fees  on  it, 


(8)  As  the  comterdaim  made  in  the 
written  statement  was  beyond  the  pecuni¬ 
ary  jurisdiction  of  the  Munsiff  it  ought  not 
to  have  been  considered  by  the  lower  Courts. 

K.  P.,  879. 

Ref.— 18  T.  L.  J„  266. 

17.  In  a  suit  to  recover  arrears  of  Tbi- 
ruppnvarom,  the  defendants  claimed  a  set- 
off  of  a  oertain  sum  of  money  due  from  the 
plaintiff’s  predeoesEor  in  interest.  It  was 
urged  by  the  plaintiff  that  the  defendants 
were  not  entitled  to  put  forward  the  plea, 
as  a  suit  brought  to  recover  the  said  sum 
had  been  dismissed  as  being  barred  by  limi¬ 
tation. 

Held.— In  respeot  of  debts,  the  Law  of  Li¬ 
mitation  merely  barred  the  remedy,  but 
did  not  extinguish  the  right  itself.  The 
defendants,  therefore,  had  the  right  to  set 
Off  the  debt  against  the  arrears  of  Thlruppu- 
varom  claimed  in  the  plaint. 

The  set-off  referred  to  in  Section  106  re¬ 
lates  only  to  debts  whioh  oan  be  recovered 
by  suit.-  26  T.  L.  R„  321 

(=2  T.  L.  J„  35). 

Ref.— 16  T.  L.  J„  431. 

IS.  Plaintiff,  a  trustee  of  a  Devaswom 
belonging  to  his  Illom,  sued  for  arrears  of 
Thlruppuvarom  due  to  the  Devaswom.  De¬ 
fendant  pleaded  that  the  Thiruppuvarom 
was,  nnder  an  agreement,  being  setoff 
against  the  interest  due  on  a  hypothecation 
bond  exeouted  by  plaintiff's  predeoessor  in 
respeot  of  a  property  alleged  to  belong  to 
the  Illom  of  the  plaintiff.  The  Munsiff  and 
the  Distriot  Judge  found  the  special  agree¬ 
ment  proved,  but  on  the  guestion  of  law  they 
differed.  The  Munsiff  held  the  discharge 
pleaded  was  not  valid  in  law  against  the 
Devaswom.  The  Distriot  Judge  held  the 
oontrary  view  and  dismissed  the  suit. 

B»li  (in  second  appeal).— (1)  The  dis¬ 
charge  proved  was  valid  and  bindidg  on  the 
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(3)  The  plaintiff  failed  bo  prove  that 
there  was  a  real  as  distinguished  from  a 
nominal  brnst  in  f  avonr  of  the  Devaswom. 

On  the  other  hand,  the  evidence  in  the 
case  and  the  oondncb  of  the  parties  abund¬ 
antly  showed  that  the  plaintiff's  Illom  had 
been  treating  the  property  alleged  to  be 
Devaswom  property  as  their  Illom  property 
and  that  the  plaintiff  and  his  predecessor 
did  not  make  any  distinction  between  the 


One  of  the  ornaments  was  kept  in  oommon 
to  be  need  by  both  the  brothers  bnt  plaintiff 
was  keeping  It  to  himself.  Defendant  waB 
entitled  to  half  Its  value.  The  other-  was 
left  to  the  share  of  defendant  bnt  it  was  al¬ 
ready  under  a  pledge  made  by  the  plaintiff 
who  was  hound  under  the  partition-deed  to 
redeem  the  pledge.  The  Mnnsiff  allowed 
the  set-off  olaimed  ;  bnt  the  District  Judge 
on  appeal  disallowed  the  claim  on  the 
ground  that  it  related  to  unascertained 


(4)  In  oases  where  the  question  for  de¬ 
termination  Is  whether  the  property,  the 
subject  of  dispute,  is  trust  property  or  the 
trustee's  private  property,  instances  of  re- 
appropriation  by  the  alleged  trustee  to  his 
own  use,  ii  numerous  and  extending  over  a 
long  period,  will  afford  good  evidence  Of 
the  trustee’s  right  to  the  property. 

(5)  In  the  case  of  a  private  trust,  the  per¬ 
sons  interested  in  the  same  have  the  power 
or  the  anthority  to  use  the  fund  for  any 
purpose  and  to  divest  the  fund  from  the 
original  objeot.  In  the  case  of  a  public  cha¬ 
ritable  trnst,  this  cannot  be  done.  As  a  con¬ 
sequence  of  this,  it  follows  that  the  benefi- 
oiaries  in  the  oase  of  a  private  oharitable 
trnst  may  condone  mal-administration  by 
trustees.  But  in  the  case  of  a  public  oha¬ 
ritable  trnst,  the  mal-administration  cannot 
be  so  oondoned,  for  the  wrong  is  done  to  the 
State,  and  the  trustees  will  still  be  liable— 

S  T.  L.  J.,  MS. 

19.  If  a  definite  sum  .smaller  than  the 
sam  claimed  is  named  in  the  acknowledg¬ 
ment,  only  the  sum  named  is  taken  out  of 
the  Statnte  of  Limitation. — 

aa  t.  l.  r.,  is 

(=  6  T.  L,  J.,  69), 

20,  To  equalise  the  shares  in  a  partition 
between  two  brothers,  one  brother  exeouted 
a  pro-note  in  favour  of  the  other  for  a  cer¬ 
tain  snm.  On  a  suit  for  the  recovery  of  the 


Beli  (in  seoond  appeal) — No  doubt  the 
olaim  for  the  value  of  the  two  jewels  may 
not  strictly  be  regardel  as  one  for  an  oicer- 
tamed  sum  of  money  within  the  meaning.of 
Seotion  106.  Bnt  the  Seotion  is  only  a  rule 
of  procedure  in  regard  to  oases  of  set-off 
and  was  not  exhaustive  of  cases  in  whiob 
defendants  are  entitled  to  raise  snch  pleas. 

The  Oode  was  not  intended  to  take  away 
any  right  of  set-off,  whether  legal  or  equit¬ 
able,  whioh  parties  would  have  had  inde¬ 
pendently  of  its  provisions.  It  seems  that 
the  right  of  setoff  will  be  found  to  exist  not 
only  in  cases  of  mutual  debts  and  oredits  but 
also  where  the  cross  demands  arise  out  of 
one  and  the  same  transaction  or  are  so  con¬ 
nected  in  their  nature  and  oiroumstanoes 
as  to  make  it  inequitable  that  the  plaintiff 
should  recover  and  the  defendant  be  driven 
to  a  cross  suit.” 

-  The  oross-demands  in  the  case,  as  they 
arose  out  of  the  partition  arrangement, 
mnst  be  regarded  as  being  so  connected  in 
their  nature  and  circumstances  as  to  make 
it  inequitable  that  the  defendant  should  be 
driven  to  a  cross  suit,  and  therefore,  the  de¬ 
fendant  was  entitled  to  raise  his  plea  as  one 
for  an  equitable  set-off.—  6  T.  L.  J.,  986. 

21.  The  deoree  directed  that,  if  the 
plaintiff  deposited  in  Court  a  lump  sum 
within  a  oertain  date,  he  should  be  treated 
as  a  subscriber  by  the  defendants  in  their 
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Chitty,  be  should  be  entitled  to  bis  costs 
from  the  defendants  aad  the  defendants 
should  hear  their  own.  Plaintiff  deducted 
the  amount  due  to  him  as  costs  and  depo¬ 
sited  the  balance. 

E eld.— The  question  does  not  fall  under 
the  purview  of  any  of  the  Sections  of  the 
Oivil  Procedure  Code  ;  but  in  equity  he  is 
entitled,  while  making  the  deposit,  to  take 
oredlfc  for  the  amount  of  the  costs  awarded 
to  him  by  the  decree.-  10  T.  L.  J.,  91. 

22.  The  suit  was  for  money  due  (Rs.  96) 
on  a  pro-note.  The  defendant  set  up  by 
way  of  set-off  or  counter-claim  against  the 
plaintiff  a  olaim  for  Rs.  72  and  odd  which 
he  alleged  was  due  to  him  on  account  of 
dealings  between  the  parties  in  coooannts, 
&o.  The  plaintiff  contended  that  the  de¬ 
fendant’s  claim  oannot  be  described  as  one 
for  an  ascertained  sum  of  money. 

Beld.— The  defendants1  olaim  is  for  a  de- 
finite  amount  of  mooey  on  acoount  of  his 
dealings  with  the  plaintiff  and  is  one  for  an 
ascertained  sum  of  money  falling  nnder 
Seotion  106,  0.  P.  0. 

It  is  not  disputed  that,  if  the  defendant’s 
olaim  Is  true,  the  amount  of  the  olaim  is  le¬ 
gally  recoverable  from  the  plaintiff,  and  it 
oannot  be  objected  that  In  the  defendant's 
olaim  the  parties  fill  a  different  character 
from  what  they  fill  in  the  plaintiff's  suit. 
The  oross  olaim  falls  within  the  express 
language  of  the  first  part  of  Section  106 ; 
and  therefore,  under  the  ordinary  law  of 
set-off  the  defendant  may  be  allowed  to  ad¬ 
vance  the  money  claim  against  the  plaintiff. 
“When  yon  have  got  two  cross  demands  of 
a  nature  substantially  the  same  and  due  to 
and  from  A  and  B  in  the  same  right,  that 
is  to  say,  when  the  one  is  a  creditor  in  his 
own  right  and  debtor  also  in  his  own  right 
to  the  other,  the  one  debt  may  be  set-off 
against  the  other  at  the  option  of  the  party 
from  whom  payment  is  demanded.  But  it 
is  essential  in  suoh  cases  that  the  rights 
should  be  substantially  the  same. — 

10  T.  L.  J„  ISt . 


23.  In  a  suit  for  recovery  of  leased  pro- 
party  with  arrears  of  rent,  the  plaintiff  is  eo- 
titled  to  set-off  the  arrears  of  rent  which 
are  barred  by  limitation  against  the  value 
of  improvements  payable  to  the  defendant. 


“The  arrears  of  rent  are,  at  the  deter¬ 
mination  of  the  tenanoy,  customarily  de- 
ducted  from  the  amount  due  to  a  tenant  by 
a  landlord  for  improvements  effected  upon 
the  property,  and  it  is  bub  reasonable  and 
equitable  that  a  landlord  who  ha3  to  rei 


o  the 


his  olaim  by  oompul- 
at  1b  due  from  him  to  his  te 


nt  of  the  property  of  his  landlord 


is  customarily  a  oharge  on  the  property  and 
the  tenant  is,  to  the  extent  of  his  olaim  for 
improvements,  virtually  the  holder  of  an. 


resumed  or  redeemed  unless  and  until  the 
enoumbranoe  is  paid  off.  If  so,  the  equita¬ 
ble  principles  upon  whioh  set-off  is  allowed, 
and  accounts  directed  to  be  taken  between 
the  mortgagors  and  mortgagees  would  ap¬ 
ply  to  the  case  of  a  landlord  and  tenant 
haying  mutual  olalms  against  eaoh  other” 
(9  T.  L.  R.,  137).—  It  T.  L.  J,,  47, 


24.  The  deoiee  for  redemption  was  in 
the  following  terms  : — “  The  plaintiff  is 
allowed  to  recover  the  plaint  shops  and  the 
site  on  which  they  stand  from  the  defend¬ 
ants  1  to  4  on  payment  to  defendants  I  and 
2  of  the  balanoe  of  the  mortgage  amount  of 
8,000  JPanams  less  the  arrears  of  Miohaya- 
rom  at  the  rate  of  Rs,  Hi  par  month  from 
35-5-1086  to  this  date.  Future  rent  at  the 
same  rate  till  the  date  when  the  arrears  of 
rent  amount  to  more  than  8,000  Fanams 
from  whioh  date  future  rent  will  be  calcul¬ 
ated  at  the  rate  of  Rs.  40  per  mensem. 
Arrears  of  rent  to  be  payable  by  the  de* 
fendauts  1  and  3,  who  will  pay  the  oosts  of 
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Plaintiff  claimed  the  tight  to  set-ofi  the 
amount  of  .oosts  payable  to  him  under  the 
decree  against  the  mortgage  amount  payable 
by  him. 

field,— He  is  not  entitled  to  claim  the 
set-off.  Neither  Seolion  216  [  =Or.  XX,  r.  6 
(8)  ]  nor  243  [  =  Or.  XXI,  r.  17  ]  of  the 
Civil  Procedure  Code  applies  to  the  facts  of 
the  oase,—  11  T.  L.  J„  398, 


25,  One  G.  X.,  who  had  started  a  Ohitty 
scheme  was  adjudicated  an  insolvent,  and 
the  plaintiff  was  appointed  Beoeiver  in  in¬ 
solvency.  The  defendant,  who  was  a  sub¬ 
scriber  to  the  Chitty,  had  prized  one-half  of 
her  ticket  at  the  fifth  drawing.  On  the  alle¬ 
gation  that  the  defendant  had  defaulted  to 
pay  the  subscriptions  from  the  6th  drawing, 
the  plaintifi  as  Becelver  brought  the  suit  to 
reoover  in  a  lump  the  future  subscriptions 
due  in  respeot  of  the  prized  half  tioket.  The 
defendant  claimed  that  she  had  the  right 
under  Seotion  29  of  the  Insolvency  Begula- 
tlon  to  set-ofi  the  amount  of  the  paid  up  sub¬ 
scriptions  in  respeot  of  her  unprized  half 
tioket  against  the  amount  due  from  her  on 
herpriaed  half-ticket.  The  lower  Court 
disallowed  the  olaim  for  set-off  as  unsustain¬ 
able.  The  defendant  appealed  to  the  High 


It  was  admitted  before  the  High  Court 
that,  When  the  suit  was  disposed  of  by  the 
lower  Court,  nO'applioation  had  been  made 
by  the  defendant  under  the  provisions  of 
the  Insolvency  Regulation  for  proof  of  the 
debt  alleged  to  be  due  to  her  from  the  ln- 


The  appeal  was  referred  to  a  Full  Benoh 
for  disposal. 

.  field,— It  was  not  necessary  to  decide  at 
that  stage  whether  the  statutory  right  of 
set-oS  allowed  by  Seotion  29  of  the  Insol¬ 
vency  Regulation  was  or  was  not  available 
to  the  defendant.  Assuming  that  the  right 
was  available  to  the  defendant,  it  was  essen¬ 
tial  for  claiming  that  right  that  the  defend¬ 


ant  should  be  ‘a  creditor  proving  or  claim¬ 
ing  to  prove  a  debt  under  the  Regulation.’ 
When  the  suit  was  before  the  lower  Court, 
the  defendant  had  not  satisfied  this  con¬ 
tention  ;  and,  consequently,  that  Oourt  was 
right  in  disallowing  the  claim  for  set-ofi. 
(F.  B.).—  12  T.  L.  J.,  ltU. 

26.  (1)  A  defendant  cannot  maintain  a 
counter-claim  in  respect  of  a  Fmatter  for 
which  he  oould  not,  as  plaintiff,  maintain  an 
independent  action ;  and  consequently  upon 
a  barred  claim  set  up  by  the  counter-claim, 
the  defendant  cannot  be  given  a  decree. 

Section  106  expressly  authorises  the  Court 
to  enquire  into  olaims  by  way  of  equitable 
set-oa  also  ;  and  it  provides  that  suoh  set- 
ofi  shall  have  the  same  effect  as  a  plaint  i  c 
a  oross-suit  so  as  to  enable  the  Oourt  to  pro- 

both  on  the  original  and  on  the  oroBS  olaim. 
The  Section  afiords,  with  a  view  to  avoid 
oirouity  of  notions,  statutory  sanction  for 
a  oross  aotion  to  be  brought  and  tried  at- 
the  same  time  as  the  original  aotion .  It  Is 
a  legal  proceeding  commenced  by  the  de¬ 
fendant,  whioh  for  purposes  of  procedure  is 
allowed  to  be  tried  together  with  the  ori- 
ginai  aotion,  He  oooupies  the  position  of  a 
plaintifi  in  respeot  of  his  oounter-olaim,  and 
it  is  difficult  to  see  how  the  original  plain- 
tia  can  be  preeluded  from  setting  up  the 
defence  of  the  statute  of  limitation  as  well 
as  any  other  defence  to  the  attaok  of  the 
defendant  who  uses  bis  oounter-olaim  not 
only  as  a  shield  but  as  a  sword.  It  does 
not  seem  right  or  proper  that  the  defend¬ 
ant  should  be  allowed  to  evade  the  statute 
of  limitation  merely  because  the  -plaintifi' 
has  filed  a  suit  against  him.  “Under  Or. 
VII,  r.  6  of  the  Code  of  Oivfl’  Procedure,  a 
set-ofi  is  not  permissible  if  the  money  is  not 
legally  recoverable.  This  would  inolude 
all  unsustainable  claims,  whether  barred 
by  limitation  or  otherwise.  It  is  no  doubt 
true  that  this  rule  applies  in  terms  only  to 
what  is  known  as  legal  set-ofi.  Although 
in  this  country,  it  has  been  held  in  numer¬ 
ous  oases  that  the  Dodo  of  Civil  Procedure 
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does  not  prevent  the  defendant  from  claim¬ 
ing  an  equitable  set-off  in  respects  of  un¬ 
liquidated  damages  claimable  in  connection 
with  the  transaction  on  which  the  suit  is 
brought,  X  think  that  on  the  principle  that 
equity  follows  the  law,  the  plea  will  be 
available  only  in  respeot  of  sums  legally 
recoverable.  *  *  ‘For  when  the  legisla¬ 
ture  had  fixed  the  time  at  law,  it  would 
have  been  preposterous  for  equity  (whioh 
by  its  own  proper  authority  always  main¬ 
tained  a  limitation)  to  countenance  laches 
beyond  the  period  that  law  had  been  confin¬ 
ed  to  by  Parliament,  And,  therefore,  in  all 
cases  where  the  legal  right  has  been  bar¬ 
red  by  Parliament,  the  equitable  right  to 
the  same  thing  has  been  concluded  by  the 
same  bar.’  ‘It  is  said  that  Courts  of  equity 
are  not  within  the  statutes  of  limitation.  It 
is  a  mistake  in  point  of  language  to  say  that 
Oourts  of  Equity  act  merely  by  analogy  to 
the  statutes;  they  aetinobedienoeto  them. 
Courts  of  Equity  are  bound  to  yield  obe- 
dienoe  to  the  Statute  of  Limitations  upon  all 
legal  titles  and  legal  demands,  and  cannot 
aet  contrary  to  the  spirit  of  its  provisions/ 
I  am  therefore  of  opinion  that,  as  the  de¬ 
fendant’s  claim  was  barred  by  limitation, 
the  plea  of  equitable  set-off  was  not  open  to 
him.”  (39Mad„  939), 

(2)  A  suit  for  the  recovery  of  a  speoific 
sum  of  money  does  not  assume  the  oharaoter 
of  a  Bait  for  accounts  in  the  teehnioal  sense 
of  that  expression,  merely  because  in  the 
determination  of  the  question  in  contro¬ 
versy  aooounts  may  have  to  be  examined, 

counts  that  the  defendant  should  be  under 
a  liability  to  render  aooounts  to  the  plaintiff. 

the  balance  that  may  be  found  due  on  tak¬ 
ing  the  accounts  between  the  parties  ;  and 
in  such  an  action,  the  plaintiff  applies  by  his 
plaint  to  have  an  amount  taken  in  order 
chat  adequate  relief  may  be  granted  to  him. 
It  necessarily  involves  the  taking  of  ac¬ 
counts,  and  the  law  provides  a  special  pro¬ 


cedure  to  be  followed  in  such  aotions  (F, 
B.).-  39  T.  L.  R.,  135 

(  =  13  T,  L.  J,.  4d), 
Bef,— 18  T.  L.  J.»  Ul. 

27.  The  suit  was  on  a  bond  exeouted  by 
the  defendant  in  plaintiff’s  favour  on  ac¬ 
count  of  the  prize  amount  due  to  the  plain¬ 
tiff  as  a  prized  subscriber  in  the  defendant’s 
Chitty.  The  defendant  made  a  counter¬ 
claim  on  the  basis  of  a  security  bond  exe¬ 
cuted  by  the  plaintiff  in  defendant’s  favour 
to  secure  due  payment  of  the  future  sub¬ 
scriptions  in  another  Ohifcty  condnoted  by 
the  defendant  to  whiob  also  tbe  plaintiff 
was  a  subsoriber.  The  plaintiff  had  also 
offered  the  plaint  bond  as  collateral  security 
for  the  payment  of  the  said  subscriptions. 

Tbe  Munsifi  held  that  the  defendant’s 
oounter  olaim  was  barred  by  limitation  and 
decreed  tbe  suit  as  prayed  for. 

The  District  Judge  held  that  the  defend¬ 
ant  could  be  allowed  an  equitable  set-off  to 
the  extent  of  the  plaintiff's  olaim,  and  ac¬ 
cordingly  dismissed  both  the  suit  and  the 
oounter  claim. 

Held  (in  special  appeal). — The  deoree  of  the 
District  Judge  should  be  upheld.  Even  on 
the  assumption  that  a  suit  on  the  seourity 
bond  would  be  barred,  there  was  nothing  to 
prevent  the  defendant  from  pleading  an 
equitable  set-off  in  respeot  of  the  amount  due 
under  the  seourity  bond,  at  least  to  the  ex¬ 
tent  of  the  plaintiff’s  claim.  In  respect  of 
debts,  the  law  of  limitation  barred  only  the 
remedy,  but  did  not  extinguish  the  right. 
In  the  oase  under  consideration,  there  was 
the  further  oiroumstanoe  that  the  plaint 
bond  was  given  as  a  collateral  seourity  for 
the  due  payment  of  the  amount  doe  under 
the  security  bond.  The  transactions  were 
therefore  so  intimately  oonneoted  that  it 
would  be  inequitable  to  deny  to  the  defend¬ 
ant  the  right  to  set-off  the  amount  due  to 
him  against  the  amount  due  by  him. — 

Id  T.  L,  J„  431. 

28.  A  oounter-olaim  cannot  be  taken 
into  account  in  determining  the  jurisdiUttem 
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7.  Where  the  defendant  relies  upon  several  distinct  grounds 
Defenoe  or  aeb-ofi  of  defence  or  set-off  founded  upon  separate  and 
foondea  on  separate  distinct  facts,  they  shall  be  stated,  as  far  as  may 
gr0™4E-  be,  separately  and  distinctly. 


of  a  Court  to  entertain  a  suit.  The  valua¬ 
tion  of  the  suit  made  in  the  plaint  in  the 
light  of  the  averments  made  and  reliefs 
olalmed  in  the  plaint  alone  need  he  looked 
into  to  decide  questions  relating  to  jurisdlo- 


29.  A  plea  of  payment  refers  to  a  satis- 
faotion  or  extinguishment  already  had  prior 
to  the  raising  of  the  defenoe.  It  is  essential 
in  the  oase  of  such  a  plea  that  payment  set 
up  Bbould  have  been  made  after  the  liabi¬ 
lity  that  forms  the  subjeot-matier  of  the 
claim  in  the  suit  came  Into  existence.  A 
claim  of  set-off  is  virtually  a  prayer  for  satis¬ 
faction  or  extinguishment  of  the  liability 


to  be  declared  by  the  Court  after 
of  the  plea  itself  on  a  future  date 
one  effected  already  prior  to  th 


a  weapon  of  offence  which  entitles  a  defend¬ 
ant  to  enforoe  a  claim  against  the  plaintiff 
as  effectually  as  in  an  independent  aotion,— 
18  T.  L.J.,  266, 

31.  It  is  well  established  that  Section 
106  does  not  take  away  any  rights  of  equita¬ 
ble  set-off  which  parties  would  have  inde¬ 
pendent  of  it,  and  in  the  matter  of  equita¬ 
ble  set-off,  the  bar  of  limitation  does  not 
arise.  Though  it  is  not  easy  to  state  pre¬ 
cisely  under  what  circumstances  equitable 
set-off  can  be  allowed,  the  principle  may  be 
enunciated  thus  1  The  right  of  set-off 
exists  not  only  in  oases  of  mutual  debts  aud 
credits,  but  also  where  oross  demands  arise 
out  of  the  some  transaction  or  are  1 0  con- 
netted  with  each  other  as  to  make  it  inequit¬ 
able  that  the  plaintiff  should  recover  and 
the  defendant  should  be  driven  to  a  cross- 


30.  If  a  set-off  is  pleaded,  Court  fee  has 
to  be  paid  under  Article  1  of  the  Court  Fees 
Kegulatiouof  1087,  irrespective  of  its  being 
a  "legal*’  Bet-off  or  an  "equitable"  set-off. 

A  plea  of  set-off  has  to  be  distinguished 
from  a  plea  of  payment.  While  the  latter 
refers  to  a  satisfaction  of  the  debt  that  forms 
the  subjeot-matter  of  the  suit  prior  to  the 
raising  of  the  defenoe  and  Its  consequent 
extinguishment  before  that  date,  the  help 
of  the  Court  is  invoked  in  the  former  oase 
and  the  debt  in  question  required  to  be 
thereafter  declared  to  have  become  extin¬ 
guished  in  whole  or  pro  tanto  against  an¬ 
other  debt  or  ascertained  sum  due  to  the 
defendant  from  the  plaintiff. 

In  oases  where  a  higher  amount  than  that 
claimed  by  the  plaintiff  in  the  suit  is  plead¬ 
ed  and  claimed,  ;4he  same  is  technically 
known  as  a  conuterolaim.  It  is  virtually 


In  applying  the  principle,  Courts  should 
not  oonstrue  the  principle  over-rigidly 
against  the  defendant. 

A  set-off  will  be  legally  recoverable  nnder 
Section  106,  if  the  amount  was  recoverable 
in  a  separate  suit  at  the  time  when  the 
plaintiff  institutes  the  suit.  It  need  not  be 
legally  recoverable  at  the  time  the  written 
statement  is  put  in.  This  is  so  because  the 
right  to  set-off  arises  when  the  suit  is  tiled 
(F.  B.).—  19  T.  L.  J.f  702 . 

Or.  VIII,  r.  7  [  =  „  =»  Or.  FIJI,  r.  7 

=  En.  Or.  20,  r.  7  ] 
See  Order  VII,  Buie  8,  for  a  similar  Buie. 
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8.  Any  ground  of  defence  which  has  arisen  after  the  insti¬ 
tution  of  the  suit  or  the  presentation  of  a  written 
New  ground  of  defence.  statement.  Maiming  a  set-off  maybe  raised  by 
the  defendant  or  plaintiff,  as  the  ease  may  be,  in  his  written 
statement. 


9.  No  pleading  subsequent  to  the  written  statement  of  a  de- 

x  fendant  other  than  by  way  of  defence  to  a  set-off 

a  sequeo  p  ea  mge.  presen^  except  by  the  leave  of  the 

Court  and  upon  such  terms  as  the  Court  thinks  fit,  but  the-  Court 
may  at  any  time  require  a  written  statement  or  additional  written 
statement  from  any  of  the  parties  and  fix  a  time  for  presenting 
the  same. 

10.  When  any  party  from  whom  a  written  statement  is  so 

art  required  fails  t0  present  the  same  within  the 
faUs°to  present  written  time  fixed  by  the  Court,  the  Court  may  pro- 
statement  called  for  by  nounoe  judgment  against  him,  or  make  such 
order  in  relation  to  the  suit  as  it  thinks  fit. 
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ORDER  IX. 

Appearance  of  Parties  and  Consequence  of 
.  Non-appearance. 

i.  On  the  day  fixed  in  the  summons  for  the  defendant  to 
p«Hes  to  appear  on  &PP«»  and  answer,  the  parties  shall  be  in  at- 
day  fixed  in  Bnmmons  tendance  at  the  Court-house  in  person  or  by 
an'a  answer^1' t0  app6al  their  respective  pleaders,  and  the  suit  shall  then 
be  heard  unless  the  hearing  is  adjourned  to  a 
future  day  fixed  by  the  Court. 

a.  "Where  on  the  day  so  fixed  it  is  found  that  the  summons 
has  not  been  served  upon  the  defendant  in  oon- 
w^rT'^sammons  “ot  sequence  of  the  failure  of  the  plaintiff  to  pay 
the  court-fee  or  postal  charges  (if  any)  charge- 
pay  oosts.  able  for  such  service,  the  Court  may  make  an 

order  that  the  suit  be  dismissed : 

Provided  that  no  such  order  shall  be  made  although  the  sum¬ 
mons  has  not  been  served  upon  the  defendant,  if  on  the  day  fixed 
for  him  to  appear  and  answer  he  attends  in  person  or  by  agent 
when  he  is  allowed  to  appear  by  agent. 


REGULATION  VIII  OF  1100.  [  Or.  IX,  r.  3 


3- 

When  m 
appears,  sni 


Where  neither  party  appears  when  the  suit  is  called  on 
ithor  party  for  hearing,  the  Court  may  make  an  order  that 
' t0  be  d  s'  the  suit  be  dismissed. 


Or.  IX,  r.  3  [  =  S.  92  =  Or.  IX,  r.  3  ] 

I.  The  corresponding  Section  of  the  old 
Regulation  was  as  follows 


“92,  If  neither  party  appears,  suit  to  be 
dismissed  —If,  on  the  day  fixed  for  the  de¬ 


ll,  The  words  “may  make  an  order  that 
the  suit  be  dismissed”  ace  used  to  ‘mike  it 
clear  that  the  dismissal  adder  this  Rale  is 
not  a  decree,  but  an  order,’ 


III.  See  also  Rules  9  i 


1.  Plaintiff  sued  for  recovery  of  her 
father’s  one*Sffih  share  of  the  plaint  pro¬ 
perties,  alleging  she  was  the  heir  of  her 
deoeased  father.  Daring  the  pendency  of 
the  suit,  she  died,  and  the  Mnnsifi,  in  ig- 
noranoe  of  her  death,  dismissed  the  salt  on 
the  ground  bhat  neither  the  plaintiff  nor 
the  defendant  was  present. 

It  was  contended  that  the  order  dismis- 
sing  the  suit  should  have  been  regarded  as 
one  passed  under  Section  92. 

£TeW.— The  order  dismissing  the  suit 
should  be  regarded  as  an  order  of  abate¬ 
ment  under  Seotlon  350  [=Or.  XXII,  r.  3 
(2)].  Section  92  which  deals  with  oases  of 
non-appearance  of  parties  oannot  be  held 
to  apply.  “It  requires  no  words  to  show  the 
inapplicability  of  rules  or  orders  dealing 


the  suitor  is  dead.  The  principle  of  forfeit¬ 
ure  of  rights  in  consequence  of  a  default  in 
procedure  by  a  party  to  a  cause,  is  a  prluci- 
pie  of  punishment  in  rospeot  of  suoh  default, 


but  the  punishment  of  the  dead  or  the  rank¬ 
ing  of  death  under  the  oategocy  of  default, 

35  T.  L.  R.,  80. 

2.  The  non-appearance  of  the  appellant 
in  person  on  the  day  fixed  and  his  Vakil’s 
submission  that  he  had  no  instructions, 
make  it  obligatory  on  the  Court  to  abstain 
from  disposing  of  the  case  on  the  merits. 
Under  the  oironmstanoes,  the  Oonrt  should 
deal  with  the  oase  under  the  provisions  of 
the  law  relating  to  default  of.  appearance. — 


Oourt  should,  under  Order  XVH,  Rule  2, 
proceed  to  dispose  of  the  oase  in  one  or 
Other  of  the  methods  provided  for  in  Order 
IX,  Therefore,  the  operation  of  Order  XVTI, 
Rule  3,  would  be  exoluded  in  suoh  a  case. 
If  the  plaintiff  were  the  party  who  failed  to 
appear,  the  Oourt  In  disposing  of  the  oase 
would  have  to  do  so  under  Order  IX,  Rule 
3  or  8,  according  to  whether  defendant  ap¬ 
pears  or  not.  In  either  case,  the  plaintiff 
is  entitled  to  move  the  Oourt  to  eeb  aside 
the  order  of  dismissal.  The  mere  fact  that 
the  Oourt  has  purported  to  pass  a  decree  on 
the  merits  under  Order  XVII,  Rule  3,  will 
not  alter  the  position  of  bhd  plaintiff. 

Where  the  Counsel  appears  only  for  the 
purpose  of  applying  for  an  adjournment  or 
where  he  statee  that  he  has  no  instructions, 
the  party  oannot  be  said  to  appear  by  coun¬ 
sel,  and  where  the  party  is  only  present  in 
Oourt  on  suoh  an  oooasion,  he  cannot  be 
said  to  appear  in  person. 

“The  word ‘appearance’,  as  used  In  the 
Oode,  lias  a  well-recognised  meaning  and 
implies  that  the  party  is  present  at  the  trial 
either  in  person  or  through  a  pleader  pro¬ 
perly  authorised  on  his  behalf  or  through  a 
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4.  Where  a  suit  is  dismissed  under  Rule  2  or  Rule  3,  the 
puintifl  may  bring  plaintiff  may  (subject  to  the  law  of  limitation) 

fresh  unit  or  Court  may  bring  a  fresh  suit;  or,  he  may  apply  for  an 
restore  salt  to  file,  or(jer  to  set  the  dismissal  aside,  and  if  he 

satisfies  the  Court  that  there  was  sufficient  cause  for  his  not  pay¬ 
ing  the  court-fee  and  postal  charges  (if  any)  required  within  the 
time  fixed  before  the  issue  of  the  summons,  or  for  his  non-appear¬ 
ance,  as  the  case  may  be,  the  Court  shall  make  an  order  setting  aside 
the  dismissal  and  shall  appoint  a  day  for  proceeding  with  the  suit. 

5.  (1)  Where,  after  a  summons  has  been  issued  to  the  de- 

di  ml  if  h  fendant,  or  to  one  of  several  defendants,  and 
plaintiff,  alter  unmmons  returned  unserved,  the  plaintiff  fails  for  a  period 
for"'yearnito  "ppiy^for  of  one  year  from  the  date  of  the  return  made 
fresh  summons.  to  the  Court  by  the  officer  ordinarily  certifying 

to  the  Court  returns  made  by  the  serving  officers, 
to  apply  for  the  issue  of  a  fresh  summons  and  Jo  satisfy  the  Court 
that  he  has  used  his  best  endeavours  to  discover  the  residence  of 
the  defendant  who  has  not  been  served,  or  that  such  defendant  is 
avoiding  service  of  precess,  the  Court  may  make  ah  order  that  the 
suit  be  dismissed  as  against  such  defendant. 

(2)  In  such  case  the  plaintiff  may  (subject  to  the  law  of 
limitation)  bring  a  fresh  suit. 


reoognised  agent  under  Order  III,  Bale  1, 
or  through  a  oo-party  under  Order  1,  Kule 
12 ;  but  in  either  ease,  the  party  or  the  per¬ 
son  authorised  on  his  behalf  mu6b  be  pre¬ 
sent  for  the  purpose  of  oonduoting  the  oaso. 
The  mere  presence  of  the  ,  party,  unless  he 
Is  there  for  that  purpose,  is  not  an  appear¬ 
ance  within  the  meaning'bf  the  Buies,  nor 
doeB  the  presenoe  of  his  pleader  who  has 
Veenlnatruoted  to  represent  him  on  previ¬ 
ous  occasion,  constitutes  an  appearance  un¬ 
less  he  is  instructed  to  represent  him  on 
the  Occasion  in  question  and  attends  for 
that  purpose.”  (69  I.  0.,  837).- 

18  T.  L.  J.(  421. 

Ref.— 46  T.  L.  B„  291. 


Or.  IX,  r,  4  [=  S.  98  =  Or.  IX,  r.  i  \ 

The  words  “  and  postal  oharges  (if  any)  ” 
are  new.  The  words  11  within  the  time  fired 


before  the  issue  oi  summons  ”  have  been 
substituted  for  the  words  “  within  the 
time  allowed  for  tho  service  of  the  sum¬ 
mons  ”  whioh  oconrred  in  the  old  Section. 

Case  Law. 

1.  An  order  restoring  a  suit  to  file,  with 
or  without  conditions,  is  an  interlooutory 
order,  and  It  can  be  questioned  only  in  an 
appeal  preferred  against  the  final  decision 
oi  the  suit.  The  :  fact  of  sn  order  being 
wholly  or  partielly  illegal  does  not  confer 
jurisdiction  upon  a  Court  to  bear  appeals 
against  orders  not  spec  iafly  appealable  — 

M.  L.;R.  App.,43, 

2.  A  party  whose  application  of  a  mis¬ 
cellaneous  nature  Is  dismissed  for  default  is 
entitled  to  apply  for  a  retrial  Under  Section 
108  oi  the  old  Code.  The.prooednre  In  mis¬ 
cellaneous  oases  Is  to  be  the  same  in  both 
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saits  and  other  raiseellaaeons  proceedings  ; 
and  if  so,  the  Section  (108)  applies  to  pro¬ 
ceedings  as  well,  besides  snits.  [For  Sec¬ 
tion  108  referred  to,  see  Bole  6  Infra}.— 

8  T.  L.  R.  App.,  40. 
8.  Where  a  suit  in  whioh  issues  have^ 
been  reoorded  ana  a  date  fixed  by  the  Court, 
of  it*  own  motion,  for  production  of  eyi- 
denee,  is  dismissed  on  plaintiff's  defaulting 
to  appear  on  that  date,  its  restoration  to  the 
file  is  not  Irregular,  Ihe  dismissal  oould 
not  be  treated  as  one  on  the  merits,  and  the 
order  for  restoring  the  case  on  an  applica¬ 
tion  eannot  be  found  fault  with. — 

10  T.  L.  R„  151. 

Or.  IX,  p.  S  [  =  S.  94  —Or,  IX,  r.  5  ] 

I.  Seotion  94  ®of  Eegulation  II  of  1065 
was  as  follows “94,  If,  after  a  summons 
has  been  issued  to  the  defandant  or  to  one 


where* boutB  of  the  defendant  to  enable  him 
to  apply  for  the  issue  of  a  fresh  summons. 
6  months  seem  to  be  amply  sufficient,  and 
Section  99-A  is  amended  accordingly." — 
S.OdB,  Para  IS. 
II.  Ihe  present  Buie  reproduces  the 
corresponding  Buie  of  the  Indian  Code  of 
1908,  in  whichi  the  period  allowed  for  ap¬ 
plying  for  the  issue  of  fresh  summons  was 

ed  by  Aot  XXIV  of  1920,  and  the  Rule  now 
runs  as  follows:— 

date . issue  of  a  fresh  summons,  the 

Court  shall  make  an  order  th^t  the  suit  be 
dismissed  as  against  such  defendant,  unless 
the  plaintiff  has  within  the  said  period  satis¬ 
fied  the  Court  that— 

(a)  he  has  failed  after  using  his  best  on- 
deayonrs  to  disoover  the  residence 
of  the  defendant  who  has  not  been 
seryed,  or 


of  several  defendants  and  returned  misery, 
ed,  the  plaintig  fails  for  a  period  of  6  months 
from  suoh  return  to  apply  for  the  issue  of 
a  fresh  summons  and  to  satisfy  the  Court 

ooyer  the  residence  of  the  defendant  who 
has  not  been  seryed,  or  that  suoh  defendant 
is  avoiding  seryioe  of  process,  the  Court 
may  dismiss  the  suit  as  against  Buoh  de- 

In  suoh  case  the  plaintiff  may  (subject  to 
the  Law  of  Limitation)  bring  a  fresh  suit." 


(t)  suoh  defendant  is  avoiding  seryioe  of 
process,  or 

(e)  there  is  any  other  sufficient  cause  for 


in  whioh  case  the  Court  may  extend 
the  time  for  making  suoh  applioa- 
tion  for  suoh  period  as  it  thinks  fit. 


IH.  For  the  words  “ 


The  above  Seotion  corresponded  to  Sec¬ 
tion  99-A  of  the  Indian  Code  of  1882  in 
which  the  period  allowed  for  applying  for 
the  issne  of  a  fresh  summons  was  one  year. 
In  adopting  that  Seotion,  the  period  was  re¬ 
duced,  and  the  Statement  of  Objects  and 
Seasons  said  “One  year  seems  to  be  too 
long  a  period  for  a  plaintig  to  ascertain  the 


IV.  It  may  be  noted  that  an  order  for 
abatement  under  Order  XXII,  Buie  4,  may, 
by  virtue  of  Article  162  of  the  Limitation 
Eegulation,  be  made  within  ninety  days. 

See  Or.  IX,  r.  4—  8T.L.R.  App,  40. 


Of.  IX,  f.  6  ]  THE  CIVIL  PBOOEDUBE  CODE 


6.  (1)  Where  the  plaintiff  appears  and  the  defendant  does 
not  appear  when  the  suit  is  called  on  for  hearing, 

Prooedure  when  only  ,, 
plaintiff  appears.  tll0fl“— 

(a)  if  it  is  proved  that  the  summons  was  duly  served, 
sarTOd8  “ enmm0IIS  duly  the  Court  may  proceed  ex  parte ; 


(b)  if  it  is  not  proved  that  the  summons  was  duly 
Whan  summons  not  servec*.  the  Court  shall  direct  .a  second  sum- 
duiy  served.  mons  to  be  issued  and  served  on  the  defendant : 


(c)  if  it  is  proved  that  the  summons  was  served  on 
When  summ  se  defendant,  but  not  in  sufficient  time  to  enable 
ve'Z  tat  nothTduTtime.’  him  to  appear  add  answer  on  the  day  fixed  in 
the  summons,  the  Court  shall  postpone  the  hear¬ 
ing  of  the  suit  to  a  future  day  to  be  fixed  by  the  Court,  and  shall 
direct  notice  of  such  day  to  be  given  to  the  defendant. 

(3)  Where  it  is  owing  to  the  plaintiff’s  default  that  the 
summons  was  not  duly  served  or  was  not  served  in  sufficient  time, 
the  Court  shall  order  the  plaintiff  to  pay  the  costs  occasioned’ by  the 


ed  for  the  words  “the  prooedare  shall  be  as 
follows”  which,  oooarred  in  Section  95  of 
the  old  Regulation. 

2.  In  Sab-Rale  (2),  the  words  “was  not 
duly  served  or”  after  the  word  “summons” 
are  an  addition  not  found  in  the  correspond¬ 
ing  seoond  para  of  the  old  Seobion. 


The  default  of  a  defendant  to  appear  on 
the  day  bo  which  the  hearing  of  a  case  is 
adjourned,  falls  under  Seotion  100  of  the 
Civil  Prooedare  Oode  (Rega,  II  of  1037)  in 
the  same  way  as  his  default  to  appear  on  the 
day  named  in  the  original  summons.  To 
bring  a  oase  under  that  Section,  the  hearing 
may  be  eibheron  the  day  named  in  the  sum- 

hearing  might  have  been  adjourned. 


No  appeal  under  Section  108  of  t) 

Civil  Procedure  Code,  therefore,  lay  b 
defendant  who  was  treated  as  ex  part  e  1 
a  Court  under  suoh  circumstances.— 


•  (old) 


1.  On  the  day  fixed  in  the  summons  for 
heftring,  the  defendant  appeared  and  ap¬ 
plied  for  an  adjournment ;  but  on  bhe  date 
to  which  the  hearing  was  so  adjourned,  he 
fftUed  to  appear  in  person  or  by  Vakil.  The 
Judge  treated  him  49  p* He. 


“100.  If  the  plaintiff  shall  appear  in  per¬ 
son  or  by  a  pleader  and  the  defendant  shall 
not  appear  in  person  or  by  a  pleader,  and  It 
shall  be  proved  bo  the  satisfaction  of  the 


sic 


Regulation  viii  of  noo. 


[  Or.  IX,  r.  6 


the  Oonrt  shall  prooeea  to  hear  the  suit 
ex  parte.  If  the  defendant  appear  on  any 
subsequent  day  to  which  the  hearing  of  the 
suit  is  adjourned  and  shall  assign  good  and 
suffiotent  cause  for  his  previous  non-appear- 
anoe,  ho  may,  upon  snoh  terms  as  the  Oonrt 
may  direct  as  to  payment  of  the  costs  or 
otherwise,  be  heard  in  answer  to  the  suit  in 
like  manner  as  if  he  had  appeared  on  the 
day  fixed  for  his  appearauoe, 

'•108.  No  appeal  shall  lie  from  a  judg¬ 
ment  passed  ea;  parte  against  a  defendant 
who  has  not  appeared,  or  from  a  judgment 
against  a  plaintiff  by  default  fornon-appear- 
anoe.  Bnt  in  all  oases  in  whioh  judgment 
may  be  passed  ex  parte  against  a  defendant, 
he  may  apply,  within  a  reasonable  time,  not 
exceeding  thirty  days  after  any  prooess  for 
enforcing  the  judgment  has  been  executed, 
to  the  Oonrt  by  whioh  the  judgment  was 
passed,  for  an  order  to  set  it  aside  ;  and  if 
it  shall  be  proved  to  the  satisfaction  of  the 
Oonrt  that  the  summons  was  not  duly  serv¬ 
ed,  or  that  the  defendant  was  prevented  by 
any  sufficient  oause  from  appearing  when 
the  suit  was  oalled  on  for  hearing,  the 
Court  shall  pass  an  order  to  set  aside  the 
judgment  and  shall  appoint  a  day  for  pro¬ 
ceeding  with  the  suit.  In  all  oases  of  judg¬ 
ment  against  a  plaintiff  by  default,  he  may 
apply, ^within  thirty  days  from  the^date^of 

and  it  it  shall  be  proved  to  the  satisfaction 
of  the  Court  that  the  plaintiff  wan  prevent¬ 
ed  by  any  sp^oient  oaufl©  from  appearing 

the  Court  shall  pass  an  order  to  set  aside 
the  judgment  by  default,  and  shall  appoint 
a  day  foe  proceeding  with  the  suit.  But  no 
judgment  shall  be  set  aside  on  *ny  su-h 
application  as  aforesaid,  unless  notioe  there¬ 
of  have  been  served  on  the  opposite  party. 
In  all  oases  in  which  the  Court  shall  pass 
an  order  under  this  Seotion  for  setting  aside 
a  judgment,  the  order  shall  be  final ;  but  in 
all  appealable  cases  in  which  the  Court  shall 
rejeot  the  application,  an  appeal  shall  lie 
from  the  order  of  rejection  to  the  tribunal 


to  whioh  the  final  deoision  in  the  suit  would 
be  appealable,  provided  that  the  appeal  be 
preferred  within  the  time  allowed  for  an  ap¬ 
peal  from  suoh  final  deoision.”] 

2,  The  Sirkar,  who  was  defendant  in  a 
suit,  was  declared  ex  parte  by  the  Distriob 
Judge  on  the  ground  that  no  written  state. 


when  the  opposite  party  has  put  in  at 
pearanoo  though  he  might  not  have  fil 


3.  Seotion  95,  0.  P.  0.,  is  not  controlled 
by  Seotion  101  [=Or.  IX,  r.  11],  and  where 
there  are  several  defendants  and  some  alone 
do  not  appear,  they  can  be  declared  ex 
parte  under  Seotion  95. 

“It  is  said  thab  Seotion  103  [  =  Or.  IX, 
r.  18]  has  no  application  to  the  case  of  one 
of  several  defendants,  and  that  thab  Seotion 
only  applies  to  the  case  of  a  sole  defendant 
or  to  a  oase  where  there  ace  several  defend¬ 
ants  all  of  whom  have  not  appeared.  I 
cannot  accept  this  interpretation  of  the 
Seotion.  I  do  not  see  why  beoause  a  de¬ 
fendant  happens  to  be  on9  of  many,  he  is 
less  ‘a  defendant’  within  the  meaning  of 
that  Seotion.  .If  the  petitioner's  contention 
were  bo  prevail,  the  result  would  be  that  if 
there  be  one  defendant  out  of  many  against 
whom  a  decree  haa  been  passed  ex  parte,  he 
would  be  deprived  of  the  benefit  of  the  Sec¬ 
tion.  There  is  nothing  in  Section  101 
[  =  Or.  IX,  r.  11]  which  conflicts  with  Sec¬ 
tion  103,  nor  is  there  anything  in  Ejection 
101  which  limits  the  operation  of  Seotion  103 
in  the  way  suggested  by  the  petitioner.” 

Of  oonrse,  the  defendant  declared  ex 
parte  may  appear  subsequently  and  apply 
for  setting  aside  the  exparte  order.  It  wi»’ 
then  ne  for  the  Court  bo  consider  \vh<*" 
such  an  application  would  be  granted 
any  rate  the  ex  parte  order  passe*5’ 
lower  Court  was  not  illegal  or/ 
the  provisions  of  the  Oode.—  / 


Or.  IX,  r.  7  ]  THE  CIVIL  PROCEDURE  CODE 

7.  Where  the  Court  has  adjourned  the  hearing  of  the  suit 
ex  parte,  and  the  defendant,  at  or  before  such 
fendant  appears  on  tej  hearing,  appears  and  assigns  good  cause  for  his 
Ot  adjourned  hearing  prevj0US  non-appearance,  he  may,  upon  such 
for  previous 00  noinap^  terms  as  the  Court  directs  as  to  costs  or  other- 
pearanee.  wige,  be  heard  in  answer  to  the  suit  as  if  he  had 

appeared  on  the  day  fixed  for  his  appearance. 


4.  A  non-oontesting  defendant  may  ap» 
peal  from  a  deoree  made  against  him  ;  bat 
by  so  appealing  he  is  not  relegated  to  the 
position  of  a  contesting  defendant,  who  Is 
entitled  to  an  adjudication  on  the  merits  of 
the  controversy  between  the  parties.— 

IS  322. 

5.  On  the  day  the  ease  stood  posted  for 
final  hearing  in  the  lower  Court,  the  Vakil 
for  the  defendant  informed  the  Court  that 
he  had  no  instructions.  The  Conrt  heard 
the  oase  and  passed  a  decree  against  the  de- 


the  party  might  have  appeared  at  the  prior 
stage  of  the  salt.  It  follows  therefore  that 
there  was  no  appearance  for  the  appellant 
when  the  suit  w&b  heard  in  the  lower  Court. 

As  regards  the  interpretation  of  Sections 
152  and  153,  0.  P.  C.  [  =  Or.  XVII,  rr.  2  & 
9],  according  to  the  view  taken  In  13  T.  It. 
J.,  101  and  207,  the  decision  under  consider¬ 
ation  must  be  treated  as  one  passed  under 
Section  152  read  with  Section  95.  The  ap¬ 
plication  of  the  appellant  under  Seotion  103 
was  therefore  competent,— 45  T.  L.  J.,  868, 


it  applied  to  the  Court  foi 


r.  XLV,  r.  7,-18  T.  L.  R-,  167. 
,  p.  7  £  3*  S.  96  =i  Or.  IX,  r .  7\ 


ground  that  the  d 
fleW.-The  ord< 


suit  includes  the  hearing  of  the  final  argn- 
'  ments.  Very  often  that  is  the  moBt  impor¬ 
tant  stage  of  the  hearing  of  a  suit.  A  judg- 
•nfc  pronounoed  without  the  hearing  of 


1 .  A  petition  was  put  in  by  the  defend¬ 
ant  praying  to  be  heard  after  he  had  been 
declared  ex  parte.  The  petition  was  not  to 
set  aside  any  deoree  passed  in  the  suit,  but 
to  obtain  permission  to  defend  the  suit  be¬ 
fore  the  deoree  was  paesed  or  jndgment 
id.  The  Zillah  Judge  dismissed 
the  petition  for  default 
Held.— The  proper  Seotion  applicable  to 
the  oase  was  Seotion  96,  0.  P.  0.,  and  not 
Seotion  103  [«Or.IX,  r.18].  There  is  an 
appeal  against  an  order  under  Seotion  103, 
but  no  appeal  against  an  order  passed  under 
Seotion  96.  Nor  could  the  appeal  be  treated 
e  to  be  set  aside  as  as  a  revision  petition  under  Seotion  568  [new 
tppearanoe  of  the  Seotion  80].  No  revision  petition  lies  when 
ng  is  sufficient  to  the  party  has  other  remedies  open  to  him. 

be  at  the  hearing  The  party  could  apply  under  Section  108  to 

Section  95,  though  set  aside  the  ex  parte  deoree  subsequently 
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regulation  viii  of  noo.  [  Or.  ix,  r.  8 
8.  Where  the  defendant  appears  and  the  plaintiff  does  not 
Procedure  where  ae  aPPear  w^en  the  suit  is  called  on  for  hearing, 
fendanfoSy  appears.6'  the  Court  shall  make  an  order  that  the  suit  be 
dismissed  unless  the  defendant  admits  the  olaim, 
or  part  thereof,  in  -which  case  the  Court  shall  pass  a  decree  against 
the  defendant  upon  such  admission,  and,  where  part  only  of  the 
claim  has  been  admitted,  shall  dismiss  the  suit  so  far  as  it  relates  to 
the  remainder. 

parsed,  and  he  haa  also  the  right  to  appeal  2,  The  snit  was  for  recovery  of  property 


against  the  deoree  Itself. —  2  S.  D-,  267. 

2.  See  also— 

Or.  IX,  r.  18.— 0  T.  L.  J.,  96. 

10  T.  L.J.,269. 

O.  IX,  r.  8  [=•  S.  97  -  Or.  IX, r.  «] 

I.  Section  97  of  Regulation  II  of  1065 
was  as  follows: — 

“97.  If  the  defendant  appears  and  the 
plaintiff  does  not  appear,  the  Conrt  shall 
dismisB  the  snit,  nnless  the  defendant  ad¬ 
mits _ to  the  remainder.” 

H.  For  the  words  “make  an  order  that 
the  snit  be  dismissed”,  see  under  Buie  3 


Case  Law. 

1,  An  order  dismissing  a  suit  at  an  ad¬ 
journed  hearing  for  non-appearanoe  of  the 
plalntifi  or  his  Yaldl  is  an  order  under  Sec¬ 
tion  152  0.  P.  C.,  [=Or.  XVII,  r.  2]  and  its 
consequential  Seotion  97,  and  not  under 
Section  153  [=Or.  XVII,  r.  3],  and  is  appeal¬ 
able. 

If  the  plaintiff  had  put  in  any  appearance 
in  person  or  by  pleader,  his  default  in  pro¬ 
ducing  the  evidence  might  have  been  a  rea¬ 
son  for  deoislon  under  Seotion  153.— 

22  T.  L.  R„  262. 

Diet _ 25  T.  L.B.,  83. 

14  T.  L.  J„  410. 

Fol. —  88  T.  Ii.  B„  122 

(=13  T,  D,  J.,204). 

Dias. — 4  8,  D,,  261. 

(See  Sec.  2  (2)  and  Or.  XLII,  r.  1] 


trespassed  npon  by  defendants,  with  damag¬ 
es.  Issnes  were  settled  and  evidence,  oral 
and  documentary,  was  produoed  by  both 
parties.  On  an  adjourned  date,  the  ease 
was  dismissed  for  default  of  plaintlfi’s  ap¬ 
pearance  apparently  under  Seotion  152,  0. 
P.  0.  [=0r.  XVII,  r.  2].  The  plaintiff's 
appeal  was  also  dismissed. 

Held. — The  dismissal  of  the  ease  for 
plaintiffs  default  when  the  Mmudff  ought  to 
have  deoided  it  on  the  evidenoe  before  him 
would  be  a  denial  of  justice.  Case  remand¬ 
ed  for  disposal  aooording  to  law. 

A  default  made  on  an  adjourned  hearing 
may  occur  under  two  different  stages  of  oir- 
oumstanoet— (1)  where  the  plaintiff  has 
produoed  no  evidenoe  whatever,  and  (2) 
where  he  has  produced  his  evidenoe.  In 
the  former  case,  the  trying  Judge  could 
have  applied  the  peremptory  provisions  of 
Section  97  by  force  of  the  earlier  part  of 
Seotion  152 and  even  in  suoh  cases  the 
order  of  dismissal  for  default  is  appealable, 
In  the  second  class  of  _cases,  the  question 
arises  whether  the  Munsiff  was  bound  to 
dismiss  the  case  under  Section  97  or  ought 
to  have  deoided  it  on  the  evidenoe  helo-' 
him.  To  dismiss  the  case  would  be  a  gp 
injustice. —  4S.p/ 

3.  See  also— 

Sea.  89.—  K.  P.,  236./ 

Or.  IX,  r.S. — 13  T,  L.d 
19  T,  L./ 

„  „  r.  4. — 7  T.  L, 

„  „  r.  6. — 18  T/ 

„  „  r.  9,-16,/ 
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Of,  IS,  t.  9  ]  THE  CIVIL  PEOGEDTOE  CODE 

g.  (1)  Where  a  suit  is  wholly  or  partly  dismissed  under  Rule 
,,1.!^  8,  the  plaintiff  shall  be  precluded  from  bringing 
ie  by  default  bars  fresh.  a  fresh  suit  in  respect  of  the  same  cause  of  ac- 
Bnit<  tion.  But  he  may  apply  for  an  order  to  set  the 

dismissal  aside,  and  if  he  satisfies  the  Court  that  there  was  sufficient 
cause  for  his  non-appearance  when  the  suit  was  called  on  for  hear- 
3ng,.the  Court  shall  make  an  order  setting  aside  the  dismissal  upon 
such  terms  as  to  costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint 
a  day  for  proceeding  with  the  suit. 

(2)  No  order  shall  be  made  under  this  Rule  unless  notice 
of  the  application  has  been  served  on  the  opposite  party. 


Oi*.  IX,  r.  a  [  =  S.  98  =  Or.  IX,  r.  9  ] 

The  corresponding  Section  of  Regulation 
H  of  1065  was  as  follows  i— < “98,  When  ft 

suit  is, . . the  dismissal  aside,  and  if  it 

lie  proved  that  he  was  prevented  by  any 
sufficient  cause  from  appearing  when  the 
suit  was  oalled  on  for  hearing,  the  Court 
shall  set  aside  the  dismissal...... ...with  the 

suit. 

No  order . notice  in  writing  of. . 

party.” 

Case  Law. 

1»  An  Application  made  in  the  Munsiff  0 
Court  to  conduct  a  suit;  in  forma  poypsris 
was  dismissed'  for  default.  A  subsequent 
application  for  review  was  also  dismissed. 
In  these  circumstances,  Section  98,  read 
along  with  Section  584  [new  Section  105], 
will  operate  as  a  bar  to  an  application  to 
conduct  a  suit  for  the  same  relief  before 
the  District  Court  id  forma  pauperi*.— 

13  T.  L.  J.,  353. 

2.  A  junior  meinbenof  a  Tarwad  sued  to 
set  aside  »  stile  deed  executed  by  some  of 
the  deiendaats,  the  senior  members.  The 
suit  stood  posted  for  settlement  of  issues. 
Subsequently,  the  plaintiff  tiled  a  petition 
stating,  that  he  withdrew  from_  the  suit  as 
he  was  satisfied  that  the  deed  was  executed 
lor  consideration  and  Tarwad  neoesstty. 
Another  junior  member  put  in  a  revision 
petition,  under  Sections  97  and  98  praying 


that  the  suit  might  be  restored  to  the  file 
and  that  she  might  be  permitted  to  goon 
withibhe  suit,  as  the  plaintiff  who  sued  on 
her  behalf  also  had  fraudulently  withdrawn 
from  the  suit  in  oolluaion  with  the  defend¬ 
ants.  The  Munsiff  dismissed  the  petition. 

HeW.— A  person  not  a  party  to  the  suit 
cannot  apply  for  restoration  under  Seotion 
98.  That  Seotion  provides  for  eases  where 
a  plaintiff  may  apply  for  an  order  to  set 
aside  the  dismissal  of  the  suit,  when  a  suit 
Is  wholly  or  partially  dismissed  under 
Section  97  '[  =*  Or.  IX,  r.  8]  for  default  of 
appearance  of  the  plaintiff.  Section  98  oan 
by  no  stretch  of  language  be  made  applica¬ 
ble  to  the  facts  of  this  suit.  The  suit  was 
dismissed,  not  on  aocount  of  default  of  ap- 
pearance  of  the  plaintiff,  but  because  the 
only  plaintiff  in  the  suit  petitioned  request¬ 
ing  that  the  suit  might  be  struck  off. 

The  principle  that,  when  a  suit  is  insti¬ 
tuted  on  behalf  of  a  Malabar  Tarwad  to  can- 
oel  an  alienation  by  the  Karanavan,  it  is  not 
competent  for  the  plaintiff  to  withdraw  the 
suit  when  the  other  members  of  the  Tar¬ 
wad  oppose  the  withdrawal  on  the  ground 
that  the  withdrawal  is  prejudicial  to  the  in¬ 
terests  of  the  Tarwad,  is  not  applicable  to 
the  facts  of  this  oase,  as  the  petitioner  put 
in  her  petition  only  after  the  plaintiffs 
withdrawal  petition  was  allowed  and  the 

after  dismissal  of  the  suit  does  not  He  nn,* 
aer  Seotion  98, 
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io.  Where  there  are  more  plaintiffs  than  one,  and  one  or 
prooedats  in  oa  a  of  more  them  appear,  and  the  others-  do  not  ap- 
non-afcbendanoe  of  ^one  pear,  the  Court  may,  at  the  instance  of  the 
piainTwa!  oi  sev“aI  plaintiff  or  plaintiffs  appearing,  permit  the  suit 
to  proceed  in  the  same  way  as  if  all  the  plaintiffs 
had  appeared,  or  make  such  order  as  it  thinks  fit. 

n.  Where  there  are  more  defendants  than  one,  and  one  or 
Prooedure  in  oasa  of  more  of  them  appear  and  the  others  do  not  ap- 
non-attendanoe  of  one  pear,  the  suit  shall  proceed,  and  the  Court  shall, 
Beveral  da‘  at  the  time  of  pronouncing  judgment,  make  such 
order  as  it  thinks  fit  with  respect  to  the  defend¬ 
ants  who  do  not  appear. 


Where  a  plaintiff  or  defendant,  who  has  been  ordered  to 
a  of  non  apPear  ™  Person>  does  not  appear  in  person,  or 
8  without  show  sufficient  cause  to  the  satisfaction  of  the 
!®a  Sj°™;  Court  for  failing  so  to  appear,  he  shall  be  subject 
n.  p’  to  all  the  provisions  of  the  foregoing  Rules  ap¬ 
plicable  to  plaintiff)  and  defendants,  respectively. 


who  do  not  appear. 


Or.  IX,  1. 13  ]  The  civil  Procedure  Code 

Setting  aside  Decrees  ex  parte. 

13.  (1)  In  any  case  in  which  a  decree  is  passed  ex  parte 
setting  aside  agrees  against  a  defendant,  he  may  apply  to  the  Court 
ex  parjcageinet  defend-  by  which  the  decree  was  passed  for  an  order  to 
“*•  set  it  aside ;  and  if  he  satisfies  the  Court  that  the 

summons  was  not  duly  served,  or  that  he  was  prevented  by  any 
sufficient  cause  from  appearing  when  the  suit  was  called  on  for 
hearing,  the  Court  shall  make  an  order  setting  aside  the  decree  as 
against  him  upon  such  terms  as  to  costs,  payment  into  Court  or 
otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  proceeding 
with  the  suit : 

Provided  that  where  the  decree  is  of  such  a  nature  that  it 
cannot  be  set  aside  as  against  such  defendant  only,  it  may  be  set 
aside  as  against  all  or  any  of  the  other  defendants  also. 

(3)  The  provisions  of  Section  5  of  the  Limitation  Regu¬ 
lation,  1100,  shall  apply  to  applications  under  Sub-rule  (1). 


provisions  of  Sect  ion  62  or  416,  does  not 
appear - who  do  not  appear.” 

The  Seotions  referred  to  correspond  to 
Order  V,  Bole  3,  and  Order  XXIX,  Bale  3, 
respectively, 

H.  This  Bale  applies  to  all  oases  where 
a  party  has  been  ordered  to  appear  in  per¬ 
son  and  fails  bo  do  so. 


Or.  IX,  p.  13  [=S.  103  =■  Or.  IX,  r.  13] 

1.  “  Power  is  expressly  given  in  Buie  13 
of  Order  IX  to  set  aside  an  ex  parte  deoree 
against  defendants  not  applying  to  do  so,  in 
eases  where  snoh  a  coarse  is  unavoidable  ; 
this  power,  however,  is  now  exeroised  as 
a  matter  of  praotloe  settled  by  judicial 
authority.”—  Noteion  Ciaases. 

n.  Seotionl03  of  Begolatlon  H  of  1065 

•'  103.  la  any  oase— called  on  lor  hearing 
the  Court  shall  pass  an  order  to  set  aside 

the-depree  upon  snoh  terms _ with  the 

suit.”  \ 

She  Proviso  and  Sub-Buie  (2)  are  addl- 


III.  The  Bnle  adopts  the  wording  of  the 
corresponding  Bale  in  the  British  Indian 
Code,  in  regard  to  whioh  the  Indian  Speoial 
Committee  said  “  The  Committee  have 
inserted  words  to  make  it  dear  that  a  deoree 
oan  only  be  set  aside  In  favenr  of  a  defend¬ 
ant  against  whom  the  deoree  has  been 
passed  ex  parte.  There  Is  some  confllot  of 
jndloial  authority  upon  this  point,  and  ths 
Committee  think  that  the  matter  shonld  be 
set  at  rest  in  this  sense.” 

The  Indian  Seleot  Committee,  in  report¬ 
ing  on  the  Bill,  thought  it  “necessary  to 
provide  speoiaUy  for  cases  In  whioh  it  may 
not  be  possible  to  set  aside  the  deoree  as 
against  the  applioant  only.”  Accordingly, 
they  added  the  Proviso. 

IV.  Snb-Bnle  (2)  is  an  addition  mads  by 
the  Seleot  Committee,  and  is  not  found  In 
the  British  Indian  Bale. 

Case  Law. 

1.  As  it  was  difficult  to  say  whether  the 
defendant  had  notice  of  the  adjournment  or 
not,  the  benefit  of  the  doubt  was  given  him 
and  the  ex  parte  judgment  against  him  Bst 
aside.—  1T.L,  R.,33. 
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8,  A  party  whose  application  of  a  mis* 
cellaneons  nature  is  dismissed  for  default 
Is  entitled  to  apply  for  a  retrial.— 

8T.  L.R.App.,  40. 

3.  Certain  immovable  property  belong¬ 
ing  to  the  plaintiff  was  sold  in  execution  of 
an  ea>  parte  decree  obtained  against  him.  It 
is  alleged  that  he  had  no  notioe  of  the  BUit, 
norxtf  the  attachment  and  sale,  and  that 
the  ex  parte  dearee  and  execution  .proceed¬ 
ings  were  fraudulent.  He  sues  to  reooyer 
the  property  so  sold,  but  does  not  seek  for 
any  reUef  as  regards  the  deoree. 

HefcZ.— (1)  The  omission  to  seek  for  can¬ 
cellation  of  the  deoree  Is  fatal  to  the  relief 
sought  for,  and  the  validity  of  the  deoree 
cannot,  in  the  oiroumstanoes  of  the  case, 
be  considered  even  incidentally.  A  party 
to  a  deoree  cannot  treat  it  as  mere  waste 
paper.  So  far  as  he  iB  concerned,  the  decree 
is  the  paramount  authority  for  the  proceed¬ 
ings  taken  under  it,  While  it  remainB  in 
force,  no  proceedings  taken  under  it  is,  as  a 
role,  open  to  objection. 

(2)  The  remedy  for  a  party  injured  by 
an  ex  parte  decree,  is  by  an  application 
to  the  Court  that  passed  it,  to  set  it  aside, 
and  not  by  a  fresh  litigation,  The  expiry 
of  the  period  allowed  for  making  snoh  an 
application,  will  not  warrant  the  institution 
of  a  regular  suit. 

The  Code  of  Oivll  Procedure  contains  ex¬ 
press  and  special  provisions  for  the  cancel¬ 
lation,  on  the  application  of  the  defendant, 
of  the  ex  parte  deoree  on  the  ground  of 
want  of  notice  of  the  suit  in  which  it  was 
passed.  The  objeot  of  these  provisions  is  to 
enable  a  party  injured  by  an  ex  parte  deoree 
to  obtain  redress  without  the  cost  of  a  fresh 
litigation  and  to  avoid  multiplicity  of  suits. 
The  policy  of  the  law  is  to  compel  parties  to 
a  litigation  to  seek  redress  in  respeot  of  any 
wrong  done  to  them  by  the  abuse  of  legal 
proceedings,  by  means  of  an  application  to 
the  Court  under  whose  authority  bhe  pro- 

(3)  The  Civil  Procedure  Code  prohibits 


a  sale  held  in  execution  of  a  deoree,  by  a 
party  to  the  proceedings  on  the  ground  of 
irregularity  (P.  B.),—  10  T.  L.  R„  4. 

Dist.-17  T.  L-  B„  143. 

4.  An  ex  parte  deoree  that  has  been  set 
aside  is  not  revived  by  a  Becond  decree  be¬ 
ing  passed  in  the  same  berms,  but  is  replac¬ 
ed  or  superseded  by  the  second  decree.  It 
Is  from  the  date  of  the  second  deoree  that 
limitation  will  run  for  the  purpose  of  exe¬ 
cution,  and  all  proceedings  taken  on  or  in 
respeot  of  the  first  must  be  considered  as 
cancelled  by  the  order  setting  it  aside. — 

13  T.  L.  R.t  122. 

Ref.— 28  T,  ti.  R„  151 

5.  A  revision  petition  does  not  lie  from 
an  order  passed  by  a  Munsiff  setting  aside 
an  ex  parte  decree.  The  petitioner  will 
have  a  remedy  if  the  fresh  deoree  to  be  pas¬ 
sed  is  prejudicial  to  him.— 

1ST.  L.R.  App„  56. 

Ref. — 2  S.  D.,  247. 

Appr.— 17  T.  L.  R.  App.,  1, 

6.  A  obtained  in  Kumbhom  1073  a  de¬ 
oree  ea  parte  against  B  and,  in  execution 
thereof,  got  his  properties  sold,  B,  alleging 
that  he  oame  to  know  of  the  deoree  and 
execution  proceedings  only  in  Ohlngom 
1075,  applied  for  a  review  of  the  judgment. 
The  District  Munsifi  rejected  the  applica¬ 
tion.  B  applied  for  revision  of  the  said 
order.  It  was  contended  on  behalf  of  the 
respondent,  that  the  High  Court  had  no  re- 
visional  jurisdiction  in  this  matter,  as  he 
had  another  remedy  open  to  him,  p%g,t  that 
of  a  regular  BUit,  to  set  aside  the  ex  parte 
deoree  on  the  ground  of  fraud. 

Held.— In  a  case  like  this,  the  High  Court 
has  revisional  jurisdiction  under  Seotion 
568  of  the  Civil  Procedure  Code  [new  Seo¬ 
tion  89];  and  an  ex  parte  defendant  might 
apply  for  a  review  under  Seotion  569  [new 
Seotion  88]  of  the  Code  without  resorting 
to  the  remedy  under  Seotion  103,  both  re¬ 
medies  being  oonourrent  and  a  party  may 
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The  defendant  had  no  knowledge  of-  the 
suit  and  of  the  execution  proceedings.  No 
effort  was  made  to  effeot  personal  seryioe. 
The  words  “for  any  other  sufficient  cause” 
in  Clause  (0)  of  Section  669  mean  that  the 
reason  must  be  one  sufficient  to  the  Court 
to  whom  the  application  for  review  is  made. 
The  order  is  set  aside  under  Section  568  the 
language  of  which  iB  wider  than  and  differ¬ 
ent  from  that  of  Section  622  of  the  Indian 
Code.-  16  T.  L..  R.  App,,  %9. 

Bef.-2  B.  D.,  240. 

7.  The  suit  was  for  setting  aside  an  ex 
parte  deoree  and  the  execution  proceedings 
thereunder,  inducting  a  Court  sale,  on  the 
allegation  that  the  defendant  fraudulently 
suppressed  and  attempted  to  suppress  the 
processes  issued  both  in  the  course  of  the 
suit  and  of  the  execution  proceedings,  and 
thus  obtaining  the  ex  parte  deoree  and  Its 
execution  behind  the  back  of  the  plaintiff. 
The  plaintiff  had  previously  moved  the 
Court  under  Section  103  for  setting  aside 
the  ex  parte  deoree  for  re- trial,  bub  his 
motion  was  rejected  by  the  lower  Court. 

Held,— A  party  to  an  ex  parte  deoree, 
who  had  unsuccessfully  applied  under  Sec¬ 
tion  103  is  competent  to  maintain  a  separate 
suit  for  setting  aside  the  ex  parte  decree 
and  the  exeoution  proceedings  thereunder 
on  the  ground  of  fraud. 

The  general  rule  seems  to  be  that  a  judg¬ 
ment  oannot  be  set  aside  or  iznpeaohed 
collaterally  upon  the  mere  ground  that 
false  evidence  such  as  a  forged  dooument, 
was  given  at  the  trial,  but  that  it  may  be 
set  aside  or  impeached  collaterally  for  actu¬ 
al  fraud,  suoh  fraud  consisting  “in  medit¬ 
ated  and  intentional  contrivance  to  keep  the 
parties  and  Court  in  ignorance  of  the  real 
fadts  of  the  case,  and  obtaining  the  judg¬ 
ment  by  suoh  oontriyanoe  and  also  in  faots 
relating  to  the  manner  of  obtaining  juris¬ 
diction  of  the  cause,”  A  party  against 
whom  an  ex  parte  decree  is  passed  and  who 
by  fraud  of  the  deoree-hblder  is  kept  in 
ignorance  of  the  exeoution  processes  until 
the  expiry  of  30  .  days  allowed  by  law  lor 


application  for  new  trial,  would  be  left 
without  any  remedy,  if  he  is  not  to  he  per¬ 
mitted  to  prove  suoh  fraud  in  a  separate 
suit,  and  though  it  is  very  desirable  that 
in  suoh  suits  the  allegation  of  fraud  should 
be  closely  sorutinised  and  should  be  sup¬ 
ported  by  strong  proofs,  it  does  not  appear 
equitable  to  prevent  the  party  from  produc¬ 
ing  strong  proofs  in  support  of  his  plea  and 
getting  relief  on  the  ground  of  fraud. 

The  question  of  fraud  or  no  fraud  is  a 
question  of  fact.  Fraud  is  a  thing  whioh 
from  its  very  nature  is  incapable  of  direct 
proof,  and  proof  of  fraud  depends  mostly 
upon  oircumstauoes, 

A  plea  of  fraud  in  avoidance  of  the  Court’s 
proceedings  should  be  oaxeiully  scrutinised 
and  should  not  be  allowed  to  prevail  on 
light  ground. 

10  T.  L.  R.,  4  is  distinguishable,  -as  the 
plaintiff  there  did  not  seek  to  set  aside  the 
ex  parte  and  the  incidental  observations 
made  in  that  case  were  mere  obiter  dicta,— 
17T,  L.  R.,  U8, 
Fob— EL,  560. 

8,  An  order  under  Section  103  setting 
aside  an  ex  parte  deoree  is  not  liable  to  re¬ 
vision  under  Seotion  668  [new  Section  89], 
as  the  aggrieved  party  has  a  remedy  pro¬ 
vided  by  law  under  Septlon  560  [new  Sec¬ 
tion  88(1)]  of  the  Code. 

An  order  setting  aside  an  ex  parte-  is  an 
interlocutory  order.  The  intention  Of-the 
Legislature  was  to  give  a  provisional  finali¬ 
ty  to  such  interlooutory  orders  with  a  view 
to  allow  the  trial  in  bhe  original  Court 
to  prooeed  without  disturbance  at  every 
stage  on  account  of  alleged  illegality  or 
irregularity,  until  the  trying  Court  has  come 
to  a  decision  on  the  whole  oase.  The  Legis¬ 
lature  provides  a  remedy  for  such  orders 
bat,  for  reasons  of  public  policy,  it  has 
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9.  In  a  suit  for  recovery  of  money  due 
on  a  joint  hypothecation  deed,  the  first 
Oourt  passed  an  ex  parte  deeree  against  all 
the  defendants  ;  bnt  on  the  application  of 
one  of  the  defendants,  the  ex  parte  order 
as  against  him  alone  was  set  aside.  At  the 
re-trial  the  Mnnsifi  found  that  the  hypothe¬ 
cation  debt  was  discharged  and  dismissed 
the  plaintiff's  suit  as  against  all  the  defend¬ 
ants,  The  District  Judge  modified  the 
Munsiff’s  deoree  by  restoring  the  ex  iparU 
deoree  against  all  the  remaining  defendants 
who  failed  to  get  the  same  cancelled. 


10,  The  maternal  grand-unole  of  a  mi¬ 
nor  defendant  applied  to  set  aside  an  ex 
parte  deoree  against  the  latter  on  the  ground 
that  notice  of  the  suit  was  not  served  on  the 
minor  and  that  his  mother  who  had  repre¬ 
sented  him  in  the  salt  defaulted  to  appear 
In  collusion  with  plaintiff.  The  Mnnsiff  dis¬ 
missed  the  application  on  the  sole  ground 
that  the  applicant  was  not  a  party  to  the  ex 
parte  deoree  and  could  not  therefore  apply 
to  set  it  aside,  and  this  order  was  upheld  in 
appeal  by  the  District;  Judge.  It  appeared 
that  the  appointment  of  the  mother  as 
guardian  was  not  made  on  enquiry  by  the 
Court  and  that  thej  notice  to  the  mother 
was  qot  personally  served  and  she  did  not 
appear  to  defend  the  suit  nor  show  that  she 
was  careful  of  the  interest  of  the  minor. 


Held,— Where  the  appointment  of  a  guar- 
dian  was  not  made  by  the  Court  under  Sec- 
tion  423,  Civil  Procedure  Code,  the  applies, 
tion  under  Section  103  to  set  aside  an  ex- 
parte  deoree  against  the  minor  need  not  ne- 
oessarlly  be  made  by  the  minor  himself  or 
the  guardian  on  the  record  of  the  suit.  The 
minor  in  the  ex  parte  enquiry  must  be  taken 
to  have  been  unrepresented  and  therefore 
the  deoree  ought  to  be  set  aside. 

The  appointment  of  a  guardian  ad  litem 
must  be  made  on  applioation  by  plaintiff  to 
the  effect  that  the  person  proposed  is  a  pro¬ 
per  person  and  has  no  Interest  in  the  sub- 
jeot-matter  of  the  litigation  adverse  to  the 
minor.  On  being  satisfied  on  these  points, 
the  Court  has  to  pass  a  formal  order  of  ap¬ 
pointment  under  Seotion  423,  Civil  proce¬ 
dure  Oode  [=Or.:XXXII,  r.  8]  — 

21  T.  L.  R„  70. 

11.  The  question  having  arisen  whether 
under  Seotion  103  of  the  Civil  Procedure 
Oode  the  legal  representative  of  a  judg¬ 
ment-debtor  was  entitled  to  apply  to  have 
an  ex  parte  deoree  set  aside : 

Held  (by  the  majority).— The  legal  re- 
presenlative  had,  under  the  Seotion,  no  un¬ 
conditional  right  to  apply  to  have  the  de. 
cree  set  aside  ,bnt  that  if  he  had  been 
brought  on  the  reoord  by  the  deoree-holder 
or  his  representative  then  he  acquires  the 
right  to  make  an  applioation  under  the 
Section. 

Per  T.  Sadaeiva  Iyer,  0.  /.—I  hold  that 
defendant’s  heir  has  an  unconditional  right 
to  oome  in  under  Seotion  103  and  that  it  is 
unnecessary  that  even  the  original  deoree. 
holder  should  have  brought  him  on  the  re¬ 
cord  in  execution,  that  it  is  <t  fortiori  un- 
neoesBary  that  even  a  recognised  assignee 
shonld  have  so  brought  the  defendant's 
heir  on  reoord  and  that  it  is  still  less  ne¬ 
cessary  that  an  alleged  assignee  decree- 
holder  should  have  so  brought  him.  *  * 
I  oannot  understand  why  if  the  defendant’s 
heir  ‘becomes  subjeot  to  the  obligations 
under  the  deoree  he  is  ‘not  entitled  to  the 
rights  and  benefits  90a  procedure  of  the 
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original  defendant’,  I  think  that  In  all 
statutes  whenever  a  right  is  given  to  a  per¬ 
son,  that  person’s  heirs,  assignees  and  legal 
representatives  have  ipso  facto  the  same 
right,  unless  by  the  very  nature  of  the 
right  (snoh  as  a  right  to  an  offioe  whioh  in¬ 
volves  considerations  of  personal  fitness  and 
rights  under  a  contract  whioh  are  depen¬ 
dant  on  personal  performance,  as  a  oontraoi 
with  an  artist  or  a  soulptor  and),  unless 
(to  repeat)  by  the  very  nature  of  snoh 
right  it  cannot  accrue  to  the  benefit  of  the 
legal  representatives  or  assignee,  I  think 
that  'defendant’  in  Section  103  includes 
defendant’s  heir,  and  just  as  the  defendant 
could  at  any  time  and  unconditionally  (sub¬ 
ject,  of  course,  to  the  law  of  limitation) 
apply  for  setting  aside  an  ex  parte  decree, 
his  heir  has  the  same  unconditional  right, 
*  *  Section  103  gives  a  valuable  and  ne¬ 
cessary  right  to  a  party  and  I  see  no  reason 
why  a  very  narrow  interpretation  shonld 
be  put  upon  it.—  33  T.  L.  R.,  219 . 

12,  An  application  for  setting  aside  an 
ex  parte  decree  is  governed  by  Article  186 
o!  the  Limitation  Regulation  (old)  whioh 
lays  dowo  a  period  of  thirty  days  from  the 
date  of  executing  any  process  for  enforcing 
the  judgment  oc  from  the  date  of  notice 
personally  served  for  showing  cause  why 
execution  should  not  issue,  whichever  may 
happen  first.  The  defendant’s  knowledge 
of  the  deoree  is  Immaterial,— 

24  T.  L.  R.,  226. 

Bef  .-9  T.  L.  J.,  119, 


[Under  the  corresponding  Article  149  of 
the  present  Limitation  Regulation,  time  runs 
from  "the  date  of  the  decree  or,  where  the 
summons  was  not  personally  Berved,  when 
the  applicant  has  knowledge  of  the  de- 

“•*"1 


13,  Where  a  party  presented  a  petition 

under  the  impression  that  the  Seotlon  quoted 
by  him  aorered  his  oase  : 


Held.— The  fact  that  the  applicant  relied 
on  the  wrong  Seotion  will  not  deprive  the 


Court  oi  a  jnrisdlotion  it  is  oompetent  to 

Under  Clause  (9)  of  Section  657  0.  P.  C., 
[  =  Or.  XIII,  r.  1  ],  an  appeal  lies  against 
an  order  under  Seotion  103.  The  order  in 
appeal  being  final,  there  is  no  right  of 
seoond  appeal  provided  therefrom. — 

1  S.  D.,  349, 

14.  The  appeal  was  against  the  order  of 
the  Mnnsifi  setting  aside  the  deoree  ex  parte 
against  the  first  defendant.  The  Mnnsifi's 
deoree  was  passed  on  33-4-1033.  Plaintlfis 
appealed  against  the  deoree  on  36-7-1083. 
The  first  defendant’s  application  for  setting 
aside  the  ex  parte  deoree  as  against  him  was 
made  on  27-6-1083.  The  order  to  setting 
aside  was  passed  on  7-8-1083,  that  is,  after 
the  appeal  had  been  filed  in  the  High  Court, 

Held.— When  an  appeal  has  been  duly 
filed,  the  lower  Court  has  pending  the  deoi- 
sion  of  the  appeal  no  jurisdiction  over  the 
aaose,  and  can,  os  a  rale,  pass  no  order 

It  is  always  advisable  “to  avoid  a  conflict 
of  jurisdiction  and  to  prevent  any  action  on 
the  part  of  the  inferior  Court  whioh  would 
have  the  efieat  of  controlling  the  powers  of 
the  High  Court  with  reference  to  the  matter 
actually  under  appeal."  “There  oould 
not  be  a  greater  absurdity  in  judioial  proce¬ 
edings  than  that  a  oanse  shouldibe  prooeed- 
lug  at  the  same  time  in  the  inferior  and  ap¬ 
pellate  tribunals  of  the  oountry.”  If  the 
first  defendant  as  a  respondent  (in  the  ap¬ 
peal)  is  in  a  position  to  bring  before  the  Ap¬ 
pellate  Court  the  matter  to  be  reviewed,  he 
can  never  be  allowed  to  get  an  order  in  his 
favour  from  the  Inferior  Court  till  the  ap¬ 
peal  is  disposed  of. 

Though  the  application  in  the  lower  Court 
was  entertainable,  the  order  passed  during 
the  pendenoy  of  the  appeal  against  the 
decree  is  set  aside,—  2  S.  D.,  884, 

Foir-35  T.  L.  R.,  30. 

8  T.  L.  J.i336. 

Ref.— 19  T.  L.  J.,  867. 
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37-4.1086.  Tlie  plalntifi  applied  on  11-3-  have  the  ex  parte  deoree  against  her  set 
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parte  deoree,  passed  -without  jurisdiction, 
are  null  and  void , 

(5)  The  Mnnsifi  was  not  competent  to 
restore  the  salt  to  his  file  alter  the  case  was 
deoided  by  the  Appellate  Court,— 

a  tXj .tm 

Pol.  —35  T.  L.  R„  30. 

Ref.— 19  T.  L.  J.,  867. 

24.  A  party  who  has  during  the  pro* 

grass  of  a  suit  unsuccessfully  applied  under 
Section  96  [  ~  Or.  XX,  r.  7  ]  to  have  the 
order  declaring  him  ex  parte  set  aside  and  to 
be  heard  in  answer  to  the  suit  is  not  debarred 
ipso  facto  from  applying  under  Section  103, 
to  have  the  decree  passed  ex  parte  against 
him  set  aside.—  9  T,  L.  J.,  95. 

25.  A  deoree  w$s  originally  passed  ex¬ 
ports  against  one  of  the  defendants.  This 
deoree  was  superseded  by  the  appellate  de- 
oree  of  the  High  Court,  The  defendant  who 
had  not  entered  appearance,  applied  to  the 
original  Court  under  Section  108,  to  set  aside 
the  ex  parte  decree  passed  against  him. 

HaJ4— The  original  Court  had  no  juris¬ 
diction  to  entertain  the  application,— 

85  T.  L.  R.,  30. 

Ref.— 19  T.  L.  J„  867. 

26.  When  the  defendant  makes  an  ap* 
plication  under  Seotion  103  to  set  aside  an 
ex  parte  decree  relying  on  his  inability  to 
appear  when  the  suit  was  oalled  on  for 
hearing,  he  should  account  for  his  non- 
appearanoe  not  only  on  the  date  of  the  first 
hearing  but  on  any  subsequent  date  when 
the  suit  was  oalled  os  for  hearing. 

The  appellant  is  entitled  to  have  the 
deoree  set  aside  if  he  can  show  that  he  was 
prevented  by  sufficient  cause  from  appear* 
ing  when  the  suit  was  called  on  for  hearing. 
This  means  on  the  date  of  first  hearing  and 
also  on  the  date  when  the  suit  w&  called 
on  for  hearing  subsequently,  In  the  light 
of  Section  96  [  «  Or.  IX,  r.  7]  whioh  lays 
down  that,  If  the  Court  has  adjourned  the 
hearing  of  the  suit  ex  parte,  the  defendant 
may  at  or  before  suoh  hearing,  appear  and 


show  good  cause  for  his  previous  non-ap- 

to  defend  the  suit.  The  words  "  for  his 
previous  non-appearance  ”  must  refer  to  the 
previous  non-appearance  of  the  defendant 
not  only  on  the  date  of  first  hearing  but  on 
any  subsequent  date  to  whioh  the  oase  had 
been  adjourned.—  10  T.  L.  J.,  269, 

27.  The  words  “the  Court  by  whioh 
the  deoree  was  made”  in  Seotion  103  are  to 
be  taken  according  to  their  grammatical  con- 
strnction.  Therefore,  so  long  as  that  Court 
exists,  it  is  to  that  Court  that  an  application 
under  the  Seotion  hns  to  be  mado— 

10T.  L.J.,  336. 

a  oase  applied  to  the  Court  under  Section  103 
to  set  aside  the  deoree.  His  petition  was 
rejeoted  and  his  appeal  from  the  order  was 
also  disposed  of  against  him,  on  the  ground 
that  the  allegations,  on  whioh  the  petition 
was  based,  were  false.  Then  he  appealed 
from  the  deoree  after  tho  time  limited  by 
law  and,  contending  that  the  proceedings 
under  Seotion  103  and  the  appeal  therefrom 
constituted  ‘sufficient  cause'  under  Seotion 
5  of  the  Limitation  Regulation,  prayed  for 
the  delay  being  excused,  ' 

Held.— The  words  “  sufficient  oause”  in 
Seotion  5  are  no  doubt  very  wide,  but  they 
must  be  oonsferued  just  like  other  words 
giving  discretionary  power  to  Courts  in  a 
reasonable  and  proper  manner.  The  de¬ 
fendant  based  his  petition  on  false  allega¬ 
tions  and  was  defeated. 

In  the  circumstances,  the  proceedings 
under  Seotion  103,  0,  P.  C.,  could  not  con¬ 
stitute  ‘sufficient  cause'  under  Seotion  5  of 
the  Limitation  Regulation.  The  delay 
oouia  not  be  excused  (ff.  B.).— 

38  T.  L.  R.,  47 
(~11  T.  L,  J.,  609). 
29.  The  High  Court  cannot,  under  Sec¬ 
tion  668,  G.  P.  C.,  [new  Section  89]  enter¬ 
tain  a  revision  petition  against  an  order 
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setting  aside  an  ex  parte  decree  nnder  Sec¬ 
tion  103,  as  the  aggrieved  party  has  a  re¬ 
medy  provided  by  law  nnder  Seotion  560 
[new  Section  83  (1)  ]  of  the  Code  (F.  B.).— 
39  T.  L.  R.,  63 

(=12  T.  L.  J„  371). 

Ref«~41  T.  X..  R.,  257 

(=  16  T.  L.  29).  , 

17  T.  Ii.  J.,  125. 

19  T,  L.  J.,  383. 

30.  (1)  Under  Section  103  C.P.  0-, 
what  is  or  is  not  sufficient  cause  would  de- 

eannot  be  laid  down  a  priori  ;  but  the  use 
o*  the  word  ‘prevented*  points  to  something 
that  actively  caused  the  appellant’s  non- 
appearance— such  as  unavoidable  oasualty 
or  misfortune,  mistake,  want  of  notice,  fraud 
or  the  like.  A  mere  miscalculation  by  a  de¬ 
fendant  as  to  the  probable  oourse  of  litiga¬ 
tion  ooulcl  hardly  be  described  as  something 
that  'prevented’  him  from  appearing  at  the 
hearing  in  the  above  sense,  without  a  strain¬ 
ing  of  the  language.  Suoh  cases  may  no 
doubt  be  deserving  of  relief  and  are  actually 
relieved  against  by  the  Courts  in  England 
and  America  which  are  invested  with  large 
discretionary  powers  in  this  respect ;  but 
the  powers  of  the  Courts  here  to  give  relief 
by  summary  process  in  suoh  oases  is  limited 
by  Seotion  103  and  they  have  no  power  to 
give  relief  in  a  oase  not  covered  by  the 
words  of  the  Section. 

(2)  In  an  appeal  from  an  ex  par  ie  decree, 
it  is  open  to  the  appellant  to  take  the  plea 
that  the  evidence  on  record  is  not  sufficient 
to  sustain  the  decree. 

(3)  On  an  appeal  from  an  ex  parte  de¬ 
cree,  there  is  nothing  to  preclude  the 
Courb  from  considering  whether  %the  ex- 
parte- should  not  be  set  aside  for  the  rea¬ 
son  that  the  appellant  has  been  prejudiced 
by  the  procedure  adopted  by  the  lower 
Court,  And  if  it  comes  to  that  oonolusion, 
the  High  Court  is  competent  to  set  aside 
the  decree  and  order  a  re-trlal. 


In  so  doing  the  Appellate  Oonrt  is  not 
tion  103. —  S  14  T.  t.J.,  320. 

31.  On  an  appeal  from  the  order  refus¬ 

ing  to  vacate  an  ex  parte  deoree,  the  High 
Court  has  inherent  jurisdiction  to  stay  exe¬ 
cution  of  the  decree  and  that  jurisdiction  is 
not  oasbed  by  the  provisions  in  the  Code 
dealing  with  the  sabjeot  of  stay  of  execu¬ 
tion.—  16  T.  L-  d., 

32.  On  an  application  to  set  aBide  an 

ex  parte  deoree,  the  lower  Court  passed  an 
order  that  the  defendant  should  famish 
seourity  for  Rs.  7,500,  a  moiety  of  the  de¬ 
oree  amount,  within  a  specified  time,  and 
that,  in  the  event  of  his  not  doing  so,  the 
application  would  stand  dismissed.  With¬ 
out  complying  with  the  order  to  furnish 
seourity,  the  defendant  preferred  the  ap¬ 
peal,  * 

Eel(L~  (1)  The  order  requiring  security 
to  be  furnished  for  a  portion  of  the  decree 
amount  was  ultra  viree.  The  power  of  the 
Court  to  put  the  applicant  on  terms  under 

The  claim  to  impose  any  other  terms 
does  nob  seem  to  be  warranted  by  the  words 
of  the  Seotion.  The  expression  “  payment 
into  Court  or  otherwise  *'  occurring  after 
“  upon  suoh  terms  as  to  costs,”  should  be 
taken  to  refer  to  mode  of  payment  of  costs 
and  not  to  the  deoree  amount  or  any  other 
money  in  the  abBenoe  of  any  reference  to 
the  latter.  If  the  Legislature  intended  to 
empower  Courts  to  demand  in  proper  oases 
safeguards  for  provisional  satisfaction  of 
the  ex  parte  decree  other  than  relating  to 
oosts  when  passing  order  nnder  Seotion  103, 
sbme  reference  might  be  expected  not  only 
to  deoretal  amount  but  also  to  other  de- 
oretal  awards  so  as  to  embraoe  all  classes 
of  ex  parte  decrees.  Bat  the  provision 
mentions  only  oosts  for  imposing  terms. 

(2)  The  order  in  question  was  appealable* 
An  order  under  Section  103  imposing  terms 
on  the  applioant  and  providing  for  dismis¬ 
sal  of  the  application  if  the  terms  are  not 
satisfied  was  appealable  under  Section  657, 
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Clause  9,  of  Regulation  II  of  1066  or  under 
Order  XLH,  Rule  1,  Clause  (0)  of  Regula¬ 
tion  vni  of  1100,  as  the  oase  might  be  (B\ 
B.).—  42  T.  L.  R.,  465 

(=16  T.  L.  J„  4*9). 

Overruled. — 19  T.  L,  I.,  248, 

83.  Inoonstrning  the  expression  “  the 
deoree  ”  in  Section  103,  Courts  are  agreed 
that  when  the  deoree  is  indivisible,  the 
whole  must  be  taken  bo  have  been  set  aside, 
The  test  in  suoh  eases  is  taken  to  be  whether 
the  claim  of  the  plaintiff  did  nob  rest  on  a 
basis  common  to  all  the  defendants. 

The  benefit  of  the  reoent  amendment  of 
the  Limitation  Regulation  oonld  hot  be 
made  available  to  a  suitor  if,  on  the  date  of 
the  aotion,  his  rights  bo  enforoe  the  remedy 
have  been  lost  by  lapse  of  time.  The  rule 
.  that  the  presumption  against  retrospective 
construction  has  no  application  to  enact¬ 
ments  which  afieot  only  the  proeodure  and 
praotioe  of  the  Oourts  even  where  the  alter, 
ation  whloh  the  statute  makes  has  been  dis¬ 
advantageous  to  one  of  the  parties  oonld 
nob  have  any  application  to  the  oase.  The 
subsisting  nature  of  the  legal  right  for  en¬ 
forcement  of  the  remedy  has  to  be  deter¬ 
mined  with  reference  to  the  date  of  the 
filing  of  the  plaint  and  hot  the  date  of  the 

(«17T.L.J  .,644). 

34.  Except  in  cases  where  the  deorees 
ere  indivisible  so  far  as  the  various  defend- 

eas  parte  deoree  against  any  one  of  them 
would  be  operative  against  him  alone.  The 
position  will  all  the  more  hold  good  in  cases 
where  the  deoree  originally  passed  is  arriv¬ 
ed  at  upon  an  adjudication. on  the  merits  so 
far  as  suoh  other  defendants  are  oonoerned. 

(8  449. 

38.  The  conditions  wbioh,  under  Order 
IX,  Rule  13,  a  Oourt  may  impose  on  an  ap¬ 
plicant  who  seeks  to  have  an  ex  parte  deoree 
set  aside  may  be  conditions  as  to  the  pay¬ 
ment  of  oosts  or  conditions  as  to  the  pay¬ 
ment  into  the  Court  of  the  whole  or  part  of 


the  decretal  amount  or  suoh  other  condi¬ 
tions  as  the  Court  may  think  fit  to  impose, 
Suoh  conditions,  therefore,  are  not  restrict¬ 
ed  to  questions  relating  to  oosts. 

The  words  **  payment  into  Oourt”  in  the 
Rule  indicate  that  the  terms  may  be  impos¬ 
ed  nob  only  regarding  costs  bub  also  in  res- 
peet  of  payment  of  the  decretal  amount  or 
any  portion  thereof  (P.  B.),— 


36.  If  the  decree  of  the  primary  Court 
has  become  merged  with  that  in  appeal, 
the  former  will  not  have  jurisdiction 
to  entertain  an  application  under  Order  IX, 
Rule  13.  Even  in  suoh  oases,  the  absenoe  of 
the  particular  defendant  in  question  on  re¬ 
cord  In  appeal  would  enable  the  primary 
Oourt  to  validly  entertain  suoh  an  applica¬ 
tion  unless  the  decree  passed  In  appeal  Is 
an  indivisible  one.  But  in  all  these  oases* 
the  filing  of  the  appeal  per  se  would  not 
divest  the  primary  Court  of  jurisdiction  to 
entertain  applications  of  this  kind.  The 
method  of  dlspysal  is  an  essential  factor  for 
consideration  in  the  matter.  To  deprive 
the  original  Ooart  of  jurisdiction  to  enter¬ 
tain  applications  of  this  kind,  the  disposal 
of  the  case  in  appeal  must  be  on  its  merits. 

Where  a  decree  is  passed  against  a  minor 
represented  by  a  guardian  who  has  nob  con* 
sented  to  act  as  suoh,  the  deoree  cannot  be 
treated  as  a  nullity.  The  minor  has  to  be 
considered  to  be  a  party  to  the  suit  and  it 
is  open  to  him  to  apply  to  set  aside  the 
deoree  under  Oijder  IX,  Rule  18»— 


37.  Order  IX,  Rule  18,  does  not  war¬ 
rant  the  setting  aside  of  a  deoree  in  favour 
of  one  defendant  and  against  plaintiff  at  the 
instanoe  of  another  non-appearing  defen¬ 
dant.  What  the  Proviso  to  the  Role  as¬ 
sumes  and  what  is  required  for  it  to  operate 
isthe  existence  of  a  deoree  against  more 
than  one  defendant. 

So,  long  as  a  plaintiff  has  not  exerted 
himself  to  modify  a  decree  by  a  review  or 
through  an  appeal,  he  cannot  get  rid  of  the 
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14.  No  decree  shall  be  set  aside  on  any  such  application  as 
No  aeotee  to  be  set  aforesaid  unless  notice  thereof  has  been  served 

aside  without  notice  to  . 

opposite  party*  Oil  tll6  0pp08lt6  party. 

ORDER  X. 

Examination  of  Parties  by  the  Court. 

1.  At  the  first  hearing  of  the  suit,  the  Court  shall  ascertain 

Ascertainment  whether  from  03051  Party  or  hi®  pleader  whether  he 

allegations  in  pieaaings  admits  or  denies  such  allegations  of  fact  as  are 
are  admitted  or  aemea.  ^  the  plaint  or  written  statement  (if  any) 

of  the  opposite  party,  and  as  are  not  expressly  or  by  necessary 
implication  admitted  or  denied  by  'the  party  against  whom  they 
are  made.  The  Court  shall  record  such  admissions  and  denials. 

2.  At  the  first  hearing  of  the  suit,  or  at  any  subsequent 
oral  examination  of  h03™1?!  any  Party  appearing  in  person  or 

party  o*  companion  of  present  in  Court,  or  any  person  able  to  answer 
»"ty-  any  material  questions  relating  to  the  suit  by 

whom  such  party  or  his  pleader  is  accompanied,  may  be  examined 
orally  by  the  Court ;  and  the  Court  may,  if  it  thinks  fit,  put  in 
the  course  of  such  examination  questions  suggested  by  either 
party. 
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3.  The  substance  of  the  examination  shall  be  reduced  to 

writing  by  the  Judge,  and  shall  form  part  of 

Substance  of  exami-  , ,  , 

nation  to  be  written.  the  record. 

4.  (1)  Where  the  pleader  of  any  party  who  appears  by  a 
Come  tisdcq  of  re-  P^eader  or  al,y  such  person  accompanying  a 

fusai™or^n0abiiitiy  'of  pleader  as  is  referred  to  in  Rule  2,  refuses  or  is 
pleader  to  answer.  unable  to  answer  any  material  question  relating 
to  the  suit  which  the  Court  is  of  opinion  that  the  party  whom  he  re¬ 
presents  ought  to  answer,  and  is  likely  to  be  able  to  answer  if 
interrogated  in  person,  the  Court  may  postpone  the  hearing  of  the 
suit  to  a  future  day  and  direct  that  such  party  shall  appear  in 
person  on  such  day. 

(2)  If  such  party  fails  without  lawful  excuse  to  appear 
in  person  on  the  day  so  appointed,  the  Court  may  pronounce  judg¬ 
ment  against  him,  or  make  such  order  in  relation  to  the  suit  as  it 
thinks  fit. 


ORDER  XI. 

Discovery  and  Inspection. 

i.  In  any  suit  the  plaintiff  or  defendant  by  leave  of  the  Court 
may  deliver  interrogatories  in  writing  for  the 
rogatories!7  b?  int8‘"  examination  of  the  opposite  parties  or  any  one 
or  more  of  such  parties,  and  such  interrogatories 
when  delivered  shall  have  a  note  at  the  foot  thereof  stating  which 
of  such  interrogatories  each  of  such  persons  is  required  to  answer  : 
Provided  that  no  party  shall  deliver  more  than  one  set  of  inter¬ 
rogatories  to  the  same  party  without  an  order  for  that  purpose : 
Provided  also  that  interrogatories  which  do  not  relate  to  any  mat¬ 
ters  in  question  in  the  suit  shall  be  deemed  irrelevant,  notwith¬ 
standing  that  they  might  be  admissible  on  the  oral  cross-examjga- 
tion  of  a  witness. 
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2.  On  an  application  for  leave  to  deliver  interrogatories,  the 
particular  interrogatories  proposed  to  be  deliver- 
torieB  to°be  submittal."  ed  shaE  be  submitted  to  the  Court.  In  deciding 
upon  such  appEcation,  the  Court  shaU  take  into 
account  any  offer  which  may  be  made  by  the  party  sought  to  be 
interrogated  to  deliver  particulars,  or  to  make  admissions,  or  to 
produce  documents  relating  to  the  matters  in  question,  or  any  of 
them,  and  leave  shall  be  given  as  to  such  only  of  the  interrogatories 
submitted  as  the  Court  shall  consider  necessary  either  for  disposing 
fairly  of  the  suit  or  for  saving  costs. 


2.  In  regard  to  Interrogatories,  the 
Indian  Speeial  Committee  observed  as 
follows  “The  provisions  in  the  Code  as  to 
discovery  are  based  on  the  rales  of  English 
procedure  ia  force  at  the  time  when  it  was 
passed.  Since  then  the  English  procedure 
has  been  amended  and  is  now  contained  in 
Order  31,  This  Order  has  in  efleot  been 
adopted  in  the  rales  regulating  the  proce*  ’ 
dure  on  the  original  side  of  the  High  Courts 
of  Calcutta  and  Bombay  and  has,  it  is  be¬ 
lieved,  been  found  to  work  satisfactorily  in 
practice. 

“On  the  other  hand,  in  Mofussil  Courts 
little  use  has  yet  been  made  of  the  machi¬ 
nery  of  discovery,  and  the  Committee  there* 
fore  think  the  rales  of  the  Calcutta  and 
Bombay  High  Courts  on  their  original  sides 
may  be  safely  adopted  without  risk  of  dis¬ 
turbing  a  procedure  with  which  the  Morns- 
sll  Courts  hava  become  familiarised. 

“Ibis  will  secure  uniformity  of  praotioe 
and  also  the  advantage  of  the  commentary 
on  the  rules  prescribed  by  the  English  de¬ 
cisions.’1 

H.  Buies  1  to  11  de&L  with  the  first 
bSmch  of  discovery,  that  is,  by  way  of  ans¬ 
wers  to  interrogatories.  '  Buies  12  to  19 
deal  with  the  seoond  branoh  of  discovery 
as  affecting  documents, 


Or.  XI,  r.  1  [  =  S.  116  =*  Or,  XZ,r.  1 

=  En.  Or.  31,  r,  1} 
I.  The  corresponding  Section  of  Begula- 
tion  II  of  1065  ran  as  follows  : — 

“116.  Power  to  deliver  interrogatories 
Any  party  may  at  any  time  by  leave  of  the 


Oourt  deliver  through  the  Court  interroga¬ 
tories  in  writing  for  the  examination  of  the 
opposite  party,  or  where  there  are  more  op¬ 
posite  parties  than  one,  any  one  or  more  of 
such  parties,  with  a  note  at  the  foot  thereof 
stating  whieh  of  such  interrogatories  each 
of  such  persons  Is  required  to  answer: 

Provided  that  no  party  shall  deliver  more 
than  one  set  of  interrogatories  to  the  same 
person  without  the  permisaioa  of  the  Court, 
and  that  no  defendant  shall  deliver  interro¬ 
gatories  for  the  examination  of  the  plaintiff 
unless  such  defendant  has  previously  ten¬ 
dered  a  written  statement  and  such  state¬ 
ment  has  been  received  and  placed  on  the 

II.  Rule  1  of  Order  XXXI  of  the  Buies 
of  the  Supreme  Court,  1883,  as  amended,  is 

*<1.  In  any  oause  or  matter  the  plaintifi 
or  defendant  by  leave  of  the  Court  or  a 
Judge  may  deliver...  ...required  to  answer  : 
Provided  that  interrogatories  whioh  do  not 

oause  or  matter  shall  be  deemed . oross- 

Seotion  100  of  the  Judicature  Act,  1873, 
defines  *  Oause 1  as  including  any  notion, 
suit,  or  other  original  proceeding  between 
a  plaintlfi  and  a  defendant,  and 'Matter1  as 
including  every  proceeding  in  the  Oourt  not 

The  English  Buie  does  not  contain  the 
first  Proviso. 

HI,  For  Form  of  Order  for  delivery  of 
interrogatories,  see  Appendix  O,  Form  No.  1. 


F— 67, 


THE  CIVIL  PaOCEDLBE  CODE 


Or.  XI,  r.  3  J 

3.  In  adjusting  the  costs  of  the  suit,  inquiry  shall  at  the 

Coats  of  interrogate  instance  of  any  party  be  made  into  the  pro¬ 
xies.  r  °  priety  of  exhibiting  such  interrogatories,  and  if 

it  is  the  opinion  of  the  Court,  either  with  or 
without  an  application  for  inquiry,  that  such  interrogatories  have 
been  exhibited  unreasonably,  vexatiously,  or  at  improper  length, 
the  costs  occasioned  by  the  said  interrogatories  and  the  answers 
thereto  shall  be  paid  in  any  event  by  the  party  in  fault. 

4.  Interrogatories  shall  be  in  Form  No.  2  in  Appendix  C‘ 
Form  of  intetto  ate  with  8Uch  variations  as  circumstances  may 

lies.  require. 

5.  Where  any  party  to  a  suit  is  a  corporation  or  a  body  of 

persons,  whether  incorporated  or  not,  empowered 
Corporations.  by  jaw  sue  or  be  sued,  whether  in  its  own 

mim  or  in  the  name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  for  an  order  allowing  him  to  deliver  interro¬ 
gatories  to  any  member  or  officer  of  such  corporation  or  body, 
and  an  order  may  be  made  accordingly. 

Or.  XI,  r.  2  [  =■  „  —  Or.  XI,  r.  #  fthe  costs  of  the  suit  shall,  at  the  instanoe  of 

=En.  Or.  31,  t.  2]  any  patty,  inquire  or  oanse  inquiry  to  be 
Buie  2  of  Ordor  XXXf  of  the  Balesof  the  m ^  the  propriety  of  delivering  such 
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itkGULATION  VIII  OF  ll()0.  [  °r-  XIt  r-  8 

6.  Any  objection  to  answering  any  interrogatory  on  the 
Obiootione  toint«rro  ground  that  it  is  scandalous  or  irrelevant  or  not 

gatorns  by  answer!"0  exhibited  bona  fide  for  the  purpose  of  the  suit, 
or  that  the  matters  inquired  into  are  not  suffi¬ 
ciently  material  at  that  stage,  or  on  any  other  ground,  may  be 
taken  in  the  affidavit  in  answer. 

7.  Any  interrogatories  may  be  set  aside  on  the  ground  that 
setim  aside  and  they  have  been  exhibited  unreasonably  or 

striking  Sout  intor  roga-  vexatiously,  or  struck  out  on  the  ground  that 
t/jries'  they  are  prolix,  oppressive,  unnecessary  or 

scandalous ;  and  any  application  for  this  purpose  may  be  made 
within  seven  days  after  service  of  the  interrogatories. 

8.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed 

within  ten  days,  or  within  such  other  time  as 

^Affidayit  in  anawnr,  ^  may  a]low_ 


name  of  any  offioer  or  other  person,  any 
opposite  party  may  apply  to  the  Court  for 
an  order  allowing  him  to  deliver  interroga- 

Corporation,  Company  or  body,  and  an  or¬ 
der  may  be  made  accordingly.” 

IL  Rule  5  of  Order  XXXI  of  the  Bales 
of  the  Supreme  Court,  1883,  is  as  follows:- 
« If  any  party  to  a  oause  or  matter  be  a  body 
corporate  or  a  joint  stook  company,  whether 
incorporated  or  not,  or  any  other  body  of 

persons,  empowered  by  law . or  offioer 

of  Buoh  corporation,  oompany  or  body,  and 
an  order  may  be  made  accordingly.” 

Or.  XI,  r.6  [=  8. 120  =  Or.  XI,  r.  6 

=  En.Or.Sl,r.6j 
The  corresponding  Section  of  Bcgnlation 
'  Ilof  1066  was  as  follows :- 
IP  120.  Power  to  refute  to  answer  inter¬ 
rogator^  at  irrelevant,  cfo.-Any  party  oall- 
ed  upon  to  answer  Interrogatories  whether 
by  himself,  or  by  any  snoh  member  or  offi¬ 
oer,  may  refuse  to  answer  any  interroga¬ 
tory  on  the  ground  that  it  is  irrelevant,  or 
is  not  put  bona  fide  for  the  purpose  of  the 
suit,  oc.thab  the  matter  inquired  after  is  not 
suffioleptlyvmaterial  at  that  stago  of  the  snit 


m  any  ot 


Or.XI,r.7[=„=Or.Zi,  r,  7 

=  En.  Or.  31,  r.  7  ] 
Buie  7  of  Order  XXXI  of  the  Buies  of  the 
Supreme  Court,  1883.— ‘‘This  Buie  was 
framed  at  a  time  when  interrogatories 
oonld  be  delivered  in  Borne  cases  without 
leave  and  when,  even  if  leave  ware  given, 
it  was  given  generally,  and  the  particular 
Interrogatories  were  not  considered  at  the 
hearing  ol  the  application  for  leave.  By 
the  B,  S.  0.,  November  1898  (r.  1),  leave 
was  made  neoessary  In  all  oases',  and  the 
particular  interrogatories  must  be  consi¬ 
dered  at  the  hearing  of  tbe  application  for 
leave,  and  this  Bale,  ought  ,  then  to  have 
been  struck  out  as  being  unnecessary.  It 
has  been  annulled  by  the  E.  S.  C.  (Bevi- 
sion),  1917.”—  yearly  Practice  for  im. 

Or.  XI,  r.  8  [  =  S.  121  =  Or.  XI,  r.  8 

=  En,  Or.  31,  r.  8  J 

Section  121  of  the  old  Regulation  was 
“121.  Interrogatories  shall  be  answered 
by  affidavit  to  be  filed  in  Court  within  ten 
days  from  the  service  thereof  or  within 
snoh  further  time  as  the  Judge  may  allow,” 


Cir.  Xl,  f.  9 1  THE  OltlL  PROOEDtfRE  CODE 

9.  An  affidavit  in  answer  to  interrogatories  shall  be  in 
Form  of  affidavit  in  ®’orm  3  in  Appendix  C,  with  such  varia- 

answer.  tions  as  circumstances  may  require. 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer, 
No  exce  tion  to  sbo  but  sufficiency  or  otherwise  of  any  such 

taken.  ex°ep  lon  "  °  affidavit  objected  to  as  insufficient  shall  be 
determined  by  the  Court. 

11.  Where  any  person  interrogated  omits  to  answer,  or 

answers  insufficiently,  the  party  interrogating 
an™Mn?tiie“swor  01  may  apply  to  the  Court  for  an  order  requir¬ 
ing  him  to  answer  or  to  answer  further,  as 
the  case  may  be.  And  an  order  may  be  made  requiring  him  to 
answer  or  answer  further,  either  by  affidavit  or  by  viva  voce 
examination,  as  the  Court  may  direct. 

12.  Any  party  may,  without  filing  any  affidavit,  apply 

•  io  f  c  ais  t0  Court  for  an  order  directing  any  other 

eovery'of  doouments316"  party  to  any  suit  to  make  discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his 
possession  or  power  relating  to  any  matter  in  question  therein. 
On  the  hearing  of  such  appplication,  the  Court  may  either  refuse 
or  adjourn  the  same,  if  satisfied  that  such  discovery  is  not  neces¬ 
sary,  or  not  necessary  at  that  stage  of  the  suit,  or  make  such 
order,  either  generally  or  limited  to  certain  classes  of  documents, 
as  may,  in  its  discretion,  be  thought  fit :  Provided  that  disoovery 
shall  not  be  ordered  when  and  so  far  as  the  Court  shall  be  of  opi-- 
nion  that  it  is  not  necessary  either  for  disposing  fairly  of  the  suit 


Op.  XI.  r.  9  [  =  „  =  Or.  XI,  r.  9 
=  En.  Or.  81,  r 

For  Form  for  Answer  to  Interrogator!' 
see  Appendix  0,  Form  No.  3. 

Op.  XI,  p.  10  [  =  „  =  Or.  XI,  r.  10 

=  En.  Or.  31,  r.  10] 
The  English  Bole  has  been  annulled  by 
R.  S.  0,  (EteyMon),  1917. 

Op.  XI,  p.  11  [  =  s.  132  =  Or.  XI,  r.  11 
=  En.  Or,  31,  r.  11] 
The  corresponding  Seobion  of  the  old 
Regulation  was  as  follows 


“  122.  Procedure  where  party  omits  to 
0  ]  answer  sufficiently  .—If  any  person  inter- 
as,  rogated  omits  or  refuses  to  answer  or  an¬ 
swers  insufficiently  any  material  inter^jfca- 
tory  or  interrogatories,  tho  Court  may,  on 
the  application  of  the  other  party,  require 
him  to  appear  before  it  and  examine  suoh 
person  viva  voce  with  reference  to  snoh 
interrogatory  or  Interrogatories." 

Op. XI,  p.  12  [=8. 121, Fatal 
=  Or.  XI,  r.  12 
=  En.  Or,  31,  r,  12  ] 


Regulation  viii  of  1100.  [  Or.  xi,  r.  14 

13.  The  affidavit  to  be  made  by  a  party  against  whom  such 
Affidavit  of  doon-  or(^er  as  is  mentioned  in  the  last  preceding  Rule 
'rooms  .  has  been  made,  shall  specify  which  (if  any)  of 

the  documents  therein  mentioned  he  objects  to 
produce,  and  it  shall  be  in  Form  No.  5  in  Appendix  0,  with  such 
variations  as  circumstances  may  require. 


14.  It  shall  be  lawful  for  the  Court,  at  any  time  during  the 
production  of  aoou-  P01^01^  of  any  suit>  to  order  the  production 
moots.  by  any  party  thereto,  upon  oath,  of  such  of 

the  documents  in  his  possession  or  power,  relat¬ 
ing  to  any  matter  in  question  in  such  suit,  as  the  Court  shall  think 
right ;  and  the  Court  may  deal  with  such  documents,  when  pro¬ 
duced,  in  such  manner  as  shall  appear  just. 


Op.  XI,  p.13  [  =S.  124,  Para  2 
=  Or.  XI,  r.  IS 
=  En.  Or.  31,  r.  18] 

I,  Seoblcn  124  of  Regulation  Xl  of  1065 
ran  as  follows  :  - 

» 124.  Power  to  order  discovery  of  docu- 
m*mi.-The  Court  may,  at  any  time  during 
the  pendency  therein  of  any  suit,  order  any 
party  to  the  suit  to  deolare  by  affidavit  all 
the  documents  which  are  or  have  been  in 
his  possession  or  power  relating  to  any  mat¬ 
ter  in  question  in  the  suit,  and  any  party  to 
the  suit  may,  at  any  time,  before  the  first 
hearing,  apply  to  the  Court  for  a  like 

Affidavit  in  answer  to  such  orde  r.— Every 
affidavit  made  under  this  Section  shall 
specify  wbiah,  if  any,  of  the  documents 
therein  mentioned  the  declarant  objects  to 
ptoduoe,  together  with  the  grounds  of  suoh 
objection.” 

H,  For  Form  of  Order  for  affidavit  as  to 
documents  and  for  Form  of  affidavit  as  to 
documents,  see  Appendix  0,  Forms  Nob.  4 

Case  Law. 

Suit  on  an  aoooQnt.  The  defendant  de. 
died  the  aooounb  and,  in  order  to  test  the 
accuracy  of  plaintiff's  account,  he  applied 


for  issue  of  a  commission  for  seizure  of  all 
records  and  vouchers  In  plaintiff’s  custody 

The  lower  Court  alio  wed  his  application  on 
the  ground  that  plaintiff  was  no  loser  there* 
by. 

Held.—  In  passing  the  order,  the  District 
Judge  has  wholly  ignored  the  provisions 
contained  in  Chapter  X  of  the  Civil  Proce¬ 
dure  Code  (Seotton;  116-140).  Granting  that 
the  provisions  contained  In  that  Chapter 

the  lower  Court  was  justified  in  ordering 
the  wholesale  seizure  and  taking  out  by  a 
commissioner  of  all  the  aooounts  and  re¬ 
cords  from  1079  onwards  as  prayed  for  by 
the  defence.  Seotion  124  and  the  following 
Seotions  in  Chapter  X  lay  down  the  proce¬ 
dure  that  has  to  be  adopted  in  such  oases 
and  invest  the  Court  with  ample  powers  to 
punish  the  plaintiff  or  the  defendant,  as  the 
case  may  be,  who  has  disobeyed  any  order 
for  discovery  and.  inspection  passed  by  the 
Court.—  27  T,  L  R„  117 

(-  2T.  L,  J.,  360), 


Of.  XI,  i*.  14  [  —  S.  125  =0.  XI,  r.  14 
=En.  Or,  31,  r.  14\ 
I.  Section  125  of  Regulation  11  of  1066 
was  as  follows;- 
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Or.  XI,  r.  IS  ]  The  CIVIL  PROCEDURE  COD  E 

15.  Every  party  to  a  suit  shall  be  entitled  at  any  time  to 
inspection  of  docn-  give  notice  to  any  other  party,  in  whose  plead- 

ments  referred  to  _  m  ings  or  affidavits  reference  is  made  to  any  docu-' 
plea  mgs  or  ntti  av«B.  men^  produce  Su0h  document  for  the  inspec¬ 
tion  of  the  party  giving  such  notice,  or  of  his  pleader ;  and  to 
permit  him  or  them  to  take  copies  thereof ;  and  any  party  not 
complying  with  such  notice  shall  not  afterwards  be  at  liberty  to 
put  any  such  document  in  evidence  on  his  behalf  in  such  suit  un¬ 
less  he  shall  satisfy  the  Court  that  such  document  relates  only  to 
his  own  title,  he  being  a  defendant  to  the  suit,  or  that  he  had  some 
other  cause  or  excuse  which  the  Court  shall  deem  sufficient  for 
not  complying  with  such  notice,  in  which  case  the  Court  may 
allow  the  same  to  be  put  in  evidence  on  such  terms  as  to  costs  and 
otherwise  as  the  Court  shall  think  fit. 

16.  Notice  to  any  party  to  produce  any  documents  referred 

to  in  his  pleading  or  affidavits  shall  be  in  Form 
0  wo  0  pro  noe.  7  in  Appendix  C,  with  such  variations  as 

circumstances  may  require. 


“136.  The  Court  may,  at  any  time  aor- 
ing  the  pendenay  therein  of  any  snit,  order 
the  production  by  any  party  thereto  of  snob 
of  tbo  documents  in  bis  possession  or  power 
relating  to  any  matter  in  question  in  snob 
suit  or  proceeding  as  the  Court  thinks  right; 
and  the  Court  may  deal  -with  such  docu¬ 
ments  when  prodnoed  in  snob  manner  as 
appears  just.” 

XL  For  .Form  of  Order  to  produoe  docu¬ 
ments  for  inspection,  see  Appendix  0,  Form 


the  Court  to  any  other  party  to  prodooe  any 
spooled  dooumenb  for  the  inspection  of  the 
party  giving  suoh  notice  or  of  his  pleader, 
and  to  permit  Buoh  party  or  pleader  to  take 


Gomequenoe  of  non-compliance  with  such 
notice.— No  party  failing  to  comply  with 
suoh  notice  shall  afterwards  be  at  liberty  to 
pni  any  snob  document  in  eyidence  on  his 
behalf  In  such  suit,  unless  he  satisfies'  the 


Or.  XI,  r,  15  [a  S.  126  « Or,  Xlt  r.  IS 
=En.Or.31,r.l5] 
Section  126  of  Regulation  II  of  1065  ran 
as  follows 

Notice  to  produoe  for  inspection 
documents  ref  erred  to  in  plaint,  Ac.— Any 
party  to  a  suit  may,  at  any  time  before  or 
at  the  heating  thereof,  give  notice  through 


and  sufficient  oauBe  for  not  complying  with 
Buoh.  notloe,” 


Or,  XI,  r.  ,,  =  Or.  XI,  r.  16 

=  En.  Or.  31,  r.  16  \ 

For  Form  of  Notice  to  produoe  documents, 
see  Appendix  0,  Form  No.  7, 


regulation  viii  of  uoo. 


[Or.  XI,  r.  IS 


17.  The  party  to  whom  such  notice  is  given  shall,  within 
Time  {0t  ins  action  *en  ^a,yB  from  tlle  receipt  of  such  notice,  deliver 

when  notioe  gWem  l°n  to  the  party  giving  the  same  a  notice  stating  a 
time  within  three  days  from  the  delivery  thereof 
at  which  the  documents,  or  such  of  them  as  he  does  not  object  to 
produce,  may  be  inspected  at  the  office  of  his  pleader,  or  in  the  case 
of  bankers’  books  or  other  books  of  account  or  books  in  constant 
use  for  the  purposes  of  any  trade  or  business  at  their  usual  place 
of  custody,  and  stating  which  (if  any)  of  the  documents  he  objects 
to  produce,  and  on  what  ground.  Such  notice  shall  be  in  Form  No.  8 
in  Appendix  C,  with  such  variations  as  circumstances  may  require. 

18.  (1)  Where  the  party  served  with  notice  under  Rule  15 
Order  for  ms  e»tion  om^s  *°  sive  such  notice  of  a  time  for  inspec- 

r  er  or  rasp  .  .  qj.  objects  to  give  inspection,  or  offers  inspec¬ 

tion  elsewhere,  than  at  the  office  of  his  pleader,  the  Court  may,  on 
the  application  of  the  party  desiring  it,  make  an  order  for  inspec¬ 
tion  in  such  place  and  in  such  manner  as  it  may  think  fit :  Pro¬ 
vided  that  the  order  shall  not  be  made  when  and  so  far  as  the 
Court  shall  be  of  opinion  that  it  i3  not  necessary  either  for  dis¬ 
posing  fairly  of  the  suit  or  for  saving  costs. 


Or.  XI,  r.  19  ]  THE  CIVIL  PROCEDURE  CODE 

(2)  Any  application  to  inspect  documents,  except  such 
as  are  referred  to  in  the  pleadings,  particulars  or  affidavits  of  the 
party  against  whom  the  application  is  made  or  disclosed  in  his 
affidavit  of  documents,  shall  be  founded  upon  an  affidavit  showing 
of  what  documents  inspection  is  sought,  that  the  party  applying 
is  entitled  to  inspect  them  and  that  they  are  in  the  possession  or 
power  of  the  other  party.  The  Court  shall  not  make  such  order 
for  inspection  of  such  documents  when  and  so  far  as  the  Court 
shall  be  of  opinion  that  it  is  not  necessary  either  for  disposing 
fairly  of  the  suit  or  for  saving  coste. 

19.  (1)  Where  inspection  of  any  business  books  is  applied 
Verified  co  ies  for,  the  Court  may,  if  it  thinks  fit,  instead  of 

er  e  c  pies.  ordering  inspection  of  the  original  books,  order 

a  copy  of  any  entries  therein  to  be  furnished  and  verified  by  the 
affidavit  of  some  person  who  has  examined  the  copy  with  the 
original  entries,  and  such  affidavit  shall  state  whether  or  not  there 
are  in  the  original  book  any  and  what  erasures,  interlineations  or 
alterations :  Provided  that,  notwithstanding  that  such  copy  has 
been  supplied,  the  Court  may  order  inspection  of  the  book  from 
which  the  copy  was  made. 

(2)  Where  on  an  application  for  an  order  for  inspec¬ 
tion  privilege  is  claimed  for  any  document,  it  shall  be  lawful  for 
the  Court  to  inspect  the  document  for  the  purpose  of  deciding  as 
to  the  validity  of  the  claim  of  privilege. 
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(3)  The  Court  may,  on  the  application  of  any  party  to 
a  suit  at  any  time,  and  whether  an  affidavit  of  documents  shall  or 
shall  not  have  already  been  ordered  or  made,  make  an  order  re¬ 
quiring  any  other  party  to  state  by  affidavit  whether  any  one  or 
more  specific  documents,  to  be  specified  in  the  application,  is  or 
are,  or  has  or  have  at  any  time  been,  in  his  possession  or  power ; 
and,  if  not  then  in  his  possession,  when  he  parted  with  the  same 
and  what  has  become  thereof.  Such  application  shall  be  made  on 
an  affidavit  stating,  that  in  the  belief  of  the  deponent  the  party 
against  whom  the  application  is  made  has,  or  has  at  some  time 
had,  in  his  possession  or  power  the  document  or  documents  speci¬ 
fied  in  the  application,  and  that  they  relate  to  the  matters  in 
question  in  the  suit,  or  to  some  of  them. 


Regulation  VTII  of  1100. 


f  Or.  XII,  r.  I 


22.  Any  party  may,  at  the  trial  of  a  suit,  use  in  evidence 
using  answers  to  in  any  one  or  more  of  the  answers  or  any  part  of 

torrogatories  at  trial,  an  answer  of  the  opposite  party  to  interrogato¬ 
ries  without  putting  in  the  others  or  the  whole 
of  such  answer  :  Provided  always  that  in  such  case  the  Court  may 
look  at  the  whole  of  the  answers,  and  if  it  shall  be  of  opinion 
that  any  others  of  them  are  so  connected  with  those  put  in  that  the 
last-mentioned  answers  ought  not  to  be  used  without  them,  it  may 
direct  them  to  be  put  in. 

23.  This  Order  shall  apply  to  minor  plaintiffs  and  defend- 
Order  to  a  i  to  ants>  an<1  to  the  next  friends  and  guardians  for 

minors, er  °my  0  the  suit  of  persons  under  disability. 


ORDER  XII. 

Admissions. 

i.  Any  party  to  a  suit  may  give  notice,  by  his  pleading,  or 
e  of  admission  otherwise  in  writing,  that  he  admits  the  truth 
60  Of  the  whole  or  any  part  of  the  case  of  any 

other  party. 


Of.  Xii,  f.  a  3  The  civil  Pbocedtoe  Code 

2.  Either  party  may  call  upon  the  other  party  to  admit  any 
,  ...  documents,  saving  all  just  exceptions  ,•  and  in 
mS.06  * 101  °°n*  case  of  refusal  or  neglect  to  admit,  after  such 
notice,  the  costs  of  proving  any  such  document 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  suit  may  be,  unless  the  Court  otherwise  directs ;  and 
no  costs  of  proving  any  document  shall  be  allowed  unless  such 
notice  is  given,  except  where  the  omission  to  give  the  notice  is, 
in  the  opinion  of  the  Court,  a  saving  of  expense. 


The  procedure  is  not  oompulsory,  bot  its 
adoption  would  result  in  cheapening  and 
expediting  litigation,  and  it  is  hoped  that 
its  nee  will  be  enoouraged  by  the  Courts;’ 

III.  This  Order  deals  with  admissions 
made  by  the  parties  voluntarily  (Bale  1),  or 
pursuant  to  a  notice  to  admit  doouments 
(Buies  2  and  3)  or  tacts  (Bales  i  and  5}  given 
by  the  opposite  party,  with  judgments  on 
admissions  (Bole  6),  with  notice  to  produce 
doouments  (Buie  8),  the  proof  of  documents 
(Buie  7)  and  with  the  ooste  of  unneoessarily 
setting  out  doouments  in  notices  to  admit 
or  produce  (Buie  9). 

On.  XII,  i*.  1 „  —  Or.  XXI,  r.  1 

=  En.  Or.  32,  r.  1  ] 
I.  A  party  may  in  his  pleading  state  ex¬ 
pressly  that  he  admits  all  or  certain  of  the 
allegations  of  faot  made  in  the  pleading  of 
bis  opponent.  He  may  also  admit  any  al¬ 
legation  or  aUegations  in  a  statement  of 
claim  or  counterclaim  by  not  denying  or 
not  stating  thab  he  does  not  admit  the  same. 
(See  Order  VHI,  BnleS).  He  may  also 
give  express  notioe  in  writing  that  he  ad. 
mlta  all  or  certain  ot  the  facts  alleged  by 
his  opponent. 

H.  As  to  different  kinds  of  admissions, 
see  Order  VH,  Buie  5 ;  Order  VIII,  Buies 
3, 1  and  5,  and  Order  XL  Bnle  22. 


Or.  XII,  r.  2  (=  S.  123  =  Or.  XU,  r.  2 
=  Bn.  Or.  32,  r.  2] 
I.  The  corresponding  Section  of  Begu- 
lation  H  of  1063  was  as  follows 


“123.  Power  to  demand  admission  of 
genuineness  of  document.— Either  party 
may,  by  a  notioe  through  the  Const,  within 
a  reasonable  time  not  less  than  ten  days 
before  the  hearing,  require  the  other  party 
to  admit  (saving  all  just  exceptions  to  the 
admissibility  of  such  docnmant  in  evidenoe) 
the  genuineness  of  any  document  material 
to  the  suit. 

The  admission  shall  also  be  made  in 
writing  signed  by  the  other  parby  or  his 
pleader  and  filed  in  Court. 

If  such  notioe  be  not  given,  no  costs  of 
proving  suoh  doonment  shall  be  allowed, 
unless  the  Judge  otherwise  orders. 

If  suoh  notioe  is  not  complied  with  within 
four  days  after  its  being  served  and  the 
Judge  thinks  it  reasonable  that  the  admis¬ 
sion  should  have  been  made,  the  party  re¬ 
fusing  shall  bear  the  expenses  of  proving 
snob  document,  whatever  may  he  the  re¬ 
sult  of  the  suit." 

TT-  The  English  Buie  has  the  words 
“  unless  at  the  trial  or  .hearing  the  Conrt 
or  a  Judge  shall  oertlf  y  that  the  refusal  to 
admit  was  reasonable”  for  the  words  “un¬ 
less  the  Court  otherwise  direots,” 

IIL  The  objeot  of  this  Buie  is  to  save 
the  expense  of  producing  at  the  trial  evi¬ 
dence  as  to  the  documents  which  are  ad¬ 
mitted. 
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3.  A  notice  to  admit  documents  shall  be  in  Form  No.  9  in 
Form  of  noiico.  Appendix  C,  with  such  variations  as  circum¬ 
stances  may  require. 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not 
Noiios  to  admit  facts  1ater  tlian  nine  days  before  the  day  fixed  for 

the  hearing,  call  on  any  other  party  to  admit,  for 
the  purposes  of  the  suit  only,  any  specific  fact  or  facts  mentioned 
in  such  notice.  And  in  case  of  refusal  or  neglect  to  admit  the 
same  within  six  days  after  service  of  such  notice,  or  within  such 
further  time  as  may  be  allowed  by  the  Court,  the  costs  of  proving 
such  fact  or  facts  shall  be  paid  by  the  party  so  neglecting  or  refus¬ 
ing,  whatever  the  result  of  the  suit  may  be,  unless  the  Court  other¬ 
wise  directs :  Provided  that  any  admission  made  in  pursuance  of 
such  notice  is  to  be  deemed  to  be  made  only  for  the  purpose  of  the 
particular  suit,  and  not  as  an  admission  to  be  used  against  the  party 
on  any  other  occasion  or  in  favour  of  any  person  other  than  the 
party  giving  the  notice  :  Provided  also  that  the  Court  may  at 
any  time  allow  any  party  to  amend  or  withdraw  any  admission  so 
made  on  such  terms  as  may  be  just. 

5.  A  notice  to  admit  facts  shall  be  in  Form  No.  10  in  Ap- 

,  .  pendix  C  and  admissions  of  facts  shall  be  in 

Form  0  a  m  ssions.  ]70rm  ^f0>  Appendix  C,  with  such  varia¬ 
tions  as  circumstances  may  require  : 


Ot.  XII ,  r. 6 )  The  dim  j?EOCEi)lTKS!  Got>E 

6.  Any  party  may  at  any  stage  of  a  suit,  where  admissions 

.  of  fact  have  been  made,  either  on  the  pleadings, 
ai0Jnnsd?ment  on  a  m'8’  or  otherwise,  apply  to  the  Court  for  such  judg¬ 
ment  or  order  as  upon  such  admissions  he  may 
be  entitled  to,  without  waiting  for  the  determination  of  any  other 
question  between  the  parties ;  and  the  Court  may  upon  such  ap¬ 
plication  make  such  order,  or  give  judgment,  as  the  Court  may 
think  just. 

7.  An  affidavit  of  the  pleader  or  his  clerk,  of  the  due 

signature  of  any  admissions  made  in  pursuance 
Affidavit  oi  signature.  any  to  admit  documents  or  facts,  shall 
be  sufficient  evidence  of  such  admissions,  if  evidence  thereof  is 
required. 

8.  Notice  to  produce  documents  shah  be  in  Form  No.  13  in 
Notioeto  rodnoedo  Appendix  C,  with  such  variations  as  circum- 

onmente.*0  F°  °  stances  may  require.  An  affidavit  of  the  pleader, 
or  his  clerk,  of  the  service  of  any  notice  to  pro¬ 
duce,  and  of  the  time  when  it  was  served,  with  a  copy  of  the  notice 
to  produce,  shall  in  all  cases  be  sufficient  evidence  of  the  service  of 
the  notice,  and  of  the  time  when  it  was  served. 


Or.  XII,  n.  6  [=  „  =  Or.  XII,  r.  6 

=  Bn.  Or.  82,  r,  6  ] 

This  Role  enables  a  party  to  apply  for  any 
judgment  or  order  to  which  on  admissions 
made  In  the  pleadings  or  otherwise  he  may 
be  entitled.  The  words  “or  otherwise”  are 
net  confined  to  cases  where  notice  of  admis¬ 
sion  has  been  given  under  Rule  1  or  admis¬ 
sion  made  pursuant  to  notioe  nnder  Role  4. 

Case  Law. 

The  Oonrt  oan  pass  an  order  or  judgment 
nnder  Order  XU,  Rule  6,  of  the  Code  only 
when  there  is  an  unequivocal  admission  of 
the  liability  imposed.  It  would  be  unduly 
enlarging  tba  scope  of  the  Buie  to  make  it 
Inolude  the  decision  of  a  part  of  the  oase 
arrived  at  by  a  separate  enquiry  or  trial  ior 
the  purpose  oi  giving  relief  to  the  plaintiffs 
in  the  Bait,  Anenqulry  of  that,  charaoter 
is  not  contemplated  by  the  Rule.— 

19  T.  L.J., 984. 


Or.  XII,  r.  7  i  =  „  =  Or.  XU,  r.  7 

=  En,  Or.  32,  r.  7] 
“  Sufficient  evidence  "  hae  been  held  to 
mean  prime,  facie  but  nut  conclusive  evi- 

Or.  Xli,  n.  8  [  =  ..  =  Or.  XU ,  r.  8 

=En.  Or,32,r.  8] 
“Whenever  a  party  wishes  to  give  in 
evidence  at  the  trial  a  document  which  is 
in  the  possession  or  under  the  .  control  of 
the  opposite  party,  he  must  give  suoh  op¬ 
posite  party  notioe  to  prodnoe  that  docu¬ 
ment.  If  he  does  not  give  euoh  notioe  he 
will  not  be  allowed  at  the  trial  to  adduce 
secondary  evidence  as  to  the  docnmeut: 
whereas,  if  he  gives  the  notice  he  wiU,  on 
proof  of  suah.  notioe  and  that  the  docu¬ 
ment  is  in  the  possession  or  oontrol  of  the 
opposite  party,  be  allowed  to  give  secon¬ 
dary  evidence  of  it.  it  is 'not,  however, 
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9.  If  a  notice  to  admit  or  produce  specifies  documents  which 
are  not  necessary,  the  costs  occasioned  thereby 
shall  be  borne  by  the  party  giving  such  notice. 


ORDER  XIII. 

Production,  Impounding  and  Return  of  Documents. 

1.  (1)  The  parties  or  their  pleaders  shall  produce,  at  the 
Documentary  eyi-  first  hearing  of  the  suit,  all  the  documentary 
flrThear^6  pI°anoea  at  evidence  of  every  description  in  their  possession 
Hist  earing.  or  p0wer,  on  which  they  intend  to  rely,  and 

which  has  not  already  been  filed  in  Court,  and  all  documents  which 
the  Court  has  ordered  to  be  produced. 

(2)  The  Court  shall  receive  the  documents  so  produced : 
Provided  that  they  are  accompanied  by  an  accurate  list  thereof 
prepared  in  such  form  as  the  High  Court  directs. 


Of.  xnr,  r.  2  ]  the  Civil  procedure  code 

2.  No  documentary  evidence  in  the  possession  or  power  of 
Efleot  of  non  roaoo  any  Pa*ty  which  should  have  been  but  has  not 
tiondaocumimts10  been  produced  in  accordance  with  the  require¬ 
ments  of  Buie  I  shall  be  received  at  any  subse¬ 
quent  stage  of  the  proceedings  unless  good  cause  is  shown  to  the 
satisfaction  of  the  Court  for  the  non-production  thereof;  and  the 
Court  receiving  any  such  evidence  shall  record  the  reasons  for  so 


3.  The  Court  may  at  any  stage  of  the  suit  reject  any  docu- 

Be 'action  f  it  ei  merrt;  which  it  considers  irrelevant  or  otherwise 

rantJ8or  inadmimibic  inadmissible,  recording  the  grounds  of  such 

documents,  rejection. 

4.  (1)  Subjeot  to  the  provisions  of  the  next  following  Sub- 
Endorsements  on  ao-  ru^e>  there  shall  be  endorsed  on  every  document 

auments  admitted  in  which  has  been  admitted  in  evidence  in  the  suit 
evidenoe.  the  following  particulars,  namely 

(a)  the  number  and  title  of  the  suit, 

(b)  the  name  of  the  person  producing  the  document, 

(c)  the  date  on  which  it  was  produced,  and 

(d)  a  statement  of  its  having  been  so  admitted ; 
and  the  endorsement  shall  be  signed  or  initialled  by  the  Judge. 

(2)  Where  a  document  so  admitted  is  an  entry  in  a  book, 
account  or  record,  and  a  copy  thereof  has  been  substituted  for  the 
original  under  the  next  following  Buie,  the  particulars  aforesaid 
shall  be  endorsed  on  the  copy  and  the  endorsement  thereon  shall 
be  signed  or  initialled  by  the  Judge. 


Or.  XIII,  r.  3  '[  =  B.  138,  Para  a 
=  Or.  xm,  r.  3] 
Case  Law. 

The  lower  Court  finally  rejeobed  in  toto 
the  pro-note  sued  on,  in  the  case,  as  inad¬ 


missible  in  eyidenoe ;  and  this  the  JZillah 
Judge  was  competent  to  do  (see  Seotions  185 
and  137, 0.  P.  C.).  The  omission  to  endorse 
the  rejection  on  the  baok  of  the  document, 
as  provided  in  Section  137,  does  not  vitiate 
the  order  of  rejeotion  (F.  B.)*— 

20  T.  L.  R.,  41. 
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5.  (1)  Where  a  document  admitted  in  evidence  in  the  suit 
Endorsements  on  copies  is  an  entry  in  a  letter-book  or  a  shop-book  or 
of  admitted  entiles  in  other  account  in  current  use,  the  party  on  whose 
tooke,  aoconnte  ana  re-  j^alf  j^e  book  or  account  is  produced  may 

furnish  a  copy  of  the  entry. 

(2)  Where  such  a  document  is  an  entry  in  a  public  re¬ 
cord  produced  from  a  public  office  or  by  a  public  officer,  or  an 
entry  in  a  book  or  account  belonging  to  a  person  other  than  a  party 
on  whose  behalf  the  book  or  account  is  produced,  the  Court  may 
require  a  copy  of  the  entry  to  be  furnished— 

(а)  where  the  record,  book  or  account  is  produced  on 

behalf  of  a  party,  then  by  that  party,  or 

(б)  where  the  record,  book  or  account  is  produced  in 

obedience  to  an  order  of  the  Court  acting  of 
its  own  motion,  then  by  either  or  any  party. 

(3)  Where  a  copy  of  an  entry  is  furnished  under  the 
foregoing  provisions  of  this  Rule,  the  Court  shall,  after  causing 
the  copy  to  be  examined,  compared  and  certified  in  manner  men¬ 
tioned  in  Rule  17  of  Order  VII,  mark  the  entry  and  cause  the  book, 
account  or  record  in  which  -  it  occurs  to  be  returned  to  the  person 
producing  it. 

6.  Where  a  document  relied  on  as  evidence  by  either  party 
Endorsements  on  do-  “  considered  by  the  Court  to  be  inadmissible  in 

onmentG  rejected  as  in-  evidence,  there  shall  be  endorsed  thereon  the 
admissible  In  evi  enoe.  particulars  mentioned  in  clauses  (a),  (6)  and  (c) 
of  Rule  4,  Sub-rule  (1),  together  with  a  statement  of  its  having  been 
rejected,  and  the  endorsement  shall  be  signed  or  initialled  by  the 
Judge. 

7.  (1)  Every  dooument  which  has  been  admitted  in  evidence. 

Recording  of  admitted  or  a  copy  thereof  where  a  oopy  has  been  substi- 
and  return  .of  rejected  tuted  for  the  original  under  Rule  5,  shall  form 
doonments.  part  of  the  record  of  the  suit. 


I.  The  Sections  corresponding  to  these 
Boles  were  as  follow 


“136.  No  documents  to  be  placed  on  record 
unlest  proved.  Proved  documents  to  be 
marked  and  filed.— No  document  shall  be 
placed -On  the'  record  unless  it  has  been 
proved  or  admitted  in  acoordance  with  the 


F-69. 
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(2)  Documents  not  admitted  in  evidence  shall  not  form 
part  of  the  record  and  shall  be  returned  to  the  persons  respectively 
producing  them. 


Regulation  nil  of  1100.  [Or.  xmtr. 9 

8.  Notwithstanding  anything  contained  in  Rule  5  or  Rule  7 
Oonrt  may  order  any  of  tllis  Order  or  in  Rule  17  of  Order  VII,  the 

document  to  be  im-  Court  may,  if  it  sees  sufficient  cause,  direct  any 
pounded.  document  or  book  produced  before  it  in  any 

suit  to  be  impounded  and  kept  in  the  custody  of  an  officer  of  the 
Court,  for  such  period  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

9.  (1)  Any  person,  whether  a  party  to  the  suit  or  not, 

desirous  of  receiving  back  any  document  pro- 
documents.  a  mi  ed  duced  by  him  in  the  suit  and  placed  on  the  record 
shall,  unless  the  document  is  impounded  under 
Rule  8  be  entitled  to  receive  back  the  same, — 

(а)  where  the  suit  is  one  in  which  an  appeal  is  not 

allowed,  when  the  suit  has  been  disposed  of ; 
and 

(б)  where  the  suit  is  one  in  which  an  appeal  is  al¬ 

lowed,  when  the  Court  is  satisfied  that  the  time 
for  preferring  an  appeal  has  elapsed  and  that 
no  appeal  has  been  preferred  or,  if  an  appeal 
has  been  preferred,  when  the  appeal  has  been 
disposed  of  : 

Provided  that  a  document  may  be  returned  at  any  time 
earlier  than  that  prescribed  by  this  Rule  if  the  person  applying 
therefor  delivers  to  the  proper  officer  a  certified  copy  to  be  substi¬ 
tuted  for  the  original  and  undertakes  to  produce  the  original  if 
required  to  do  so  : 

Provided  also  that  no  document  shall  be  returned  which,  by 
force  of  the  decree,  has  become  wholly  void  or  useless. 

(2)  On  the  return  of  a  document  admitted  in  evidence, 
a  receipt  shall  be  given  by  the  person  receiving  it. 


In  regard  to  the  next  Seotion  187,  the 
eame  Stateinent  of  Objeots  and  Reasons 
said:— “A  slight  alteration  has  been  made 
in  the  wording  of  Seotion  142  (British)  so  as 
to  prevent  the  idea  that  every  Judge  is 
bound  to  hear  evidenoe  respeoting  every  in¬ 
admissible  doonment.  This  alteration  is 
consistent  with  the  latter  part  of  Seotion 
140  (British).”—  3.0  £  R„  Para  21. 


[Seotion  140  referred  to  corresponds  to 
Seotion  18S,  Bara  2,  which  is  reproduced  in 
Rale  8  above] 

Case  Law. 

See  nnder  Rule  3  above. 

Or,  XIII,  p.  8  [  »  S,  138  «  Or.  Till,  r.  8] 
Or.  XIII,  r,8[  =  S.  139  a  Or*  XUl.  r,9 ] 
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Or.  XIII,  r.  io  )  THE  CIVIL  PROCEDURE  CODE 

io.  (1)  The  Court  may  of  its  own  motion,  and  may  in  is 
Oonrt  may  send  for  discretion  upon  the  application  of  any  of  the 
from  its  own  re.  parties  to  a  suit,  send  for,  either  from  its  ow;n  re- 
oonrts.01  fl0m  cords  or  from  any  other  Court,  the  record  of  any 

other  suit  or  proceeding,  and  inspect  the  same. 

(2)  Every  application  made  under  this  Rule  shall  (unless 
the  Court  otherwise  directs)  be  supported  by  an  affidavit  showing 
how  the  record  is  material  to  the  suit  in  which  the  application 
is  made,  and  that  the  applicant  cannot  without  unreasonable  delay 
or  expense  obtain  a  duly  authenticated  copy  of  the  record  or  of 
such  portion  thereof  as  the  applicant  requires,  or  that  the  produc¬ 
tion  of  the  original  is  necessary  for  the  purposes  of  justice. 

(3)  Nothing  contained  in  this  Rule  shall  be  deemed  to 
enable  the  Court  to  use  in  evidence  any  document  which  under  the 
law  of  evidence  would  be  inadmissible  in  the  suit. 


The  corresponding  Section  133  of  the  old 
Regulation  was  as  follows 

“139,  When  document  admitted  in  evi¬ 
dent  may  be  returned. —In  suits  in  which 
an  appeal  is  not  allowed,  when  the  suit  has 
been;  disposed  of,  and  in  suits  in  whlohan 
appeal  is  allowed,  when  the  time  for  prefer¬ 
ring  an  appeal  from  the  deoreo  has  elapsed, 
or,  if  an  appeal  has  been  preferred,  then 
after  the  appeal  has  been  disposed  of,  any 
person,  whether  a  patty  to  the  suit  or  not, 
desirous  of  receiving  baok  aay  document 
produced  by  him  in  the  suit,  and  placed  on 
the  reoord,  shall,  unless  the  document  is 
impounded  under  Seotion  138,  be  entitled 
to  receive  baok  the  same  : 

When  document  may  be  returned  before 
time  limited*— Provided  that  a  document 
may  be  returned  at  any  time  before  either 
of  such  events,  if  the  person  applying  lor 
such  return  delivers  to  the  proper  officer  a 
certified  copy  of  suoh  document  to  be  sub¬ 
stituted  for  the  original : 

Certain  documents  not  to  be  returned,— 
Provided  also. that  no  document  shall  be  re¬ 


turned  whioh  by  force  of  the  deoree,  has 
become  void  or  useless. 

.Receipt  to  be  given  for  returned  docu¬ 
ments,—  On  the  return  of  a  dooument  whioh 
has  been  admitted  in  evidence,  a  receipt 
shall  be  given  by  the  party  receiving  it,  in 
a  receipt-book  to  be. kept  for  thefcurpose, 

Sub-Rule  (I) — The  words  “or  publio 
offioe”  whioh  ooourred  after  the  words 
“from  any  other  Court,”  and  the  words 
“or  any  offiolal  paper  nob  being  a  privileg¬ 
ed  dooument  ”  which  occurred  after  the 
words  «  or  proceeding/*  .have  been  omitted. 

Sub-Rule  (3).— The  second  Para  of  Seo- 
ti6nl33  corresponding  to  this  Bub-Rule 
was  Every  application1  made  under 
thiB  Section  shall  show  how  the  records 
for  the  purpose  of  justice  ;  and  shall  also 
be  verified  as  hereinbefore  provided. for.  the 
verification  of  plaints/’ 

The  words  now  omitted  were  inserted  In 
the  old  Regulation  in  view  “to  retain,  in 
the  hands  of  the  Courts,  the  power  of.  send¬ 
ing  for  reoords  from  public  offioes  aooord- 
ing  to  the  existing  law  and  praotioe.”  They 
were  not  in  the  Indian  Godeof  1883.— 1 

’  S,  0  dl  B„  Sara  19, 


m 


Regulation  viii  of  im  [Or.  Xiv,  r.  i 

i  (.  The  provisions  herein  contained  as  to  documents  shall, 
provisions  as  to  doon-  g0  far  as  may  be,  apply  to  all  other  material 

meats  applied  to  mat.  „  ’  " 

eriai  ohjeots.  objects  producible  as  evidence. 


ORDER  XIV. 

Settlement  of  Issues  and  Determination  of  Suit  on  Issues  of 
Law  or  on  Issues  agreed  upon. 

i.  (1)  Issues  arise  when  a  material  proposition  of  fact  or 
framing  of  isenes  *aw  is  affirmed  by  the  one  party  and  denied  by 
the  other. 

(2)  Material  propositions  are  those  propositions  of  law 
or  fact  which  a  plaintiff  must  allege  in  order  to  show  a  right 
to  sue  or  a  defendant  must  allege  in  order  to  constitute  his  defenoe. 

(3)  Each  material  proposition  affirmed  by  one  party 
and  denied  by  the  other  shall  form  the  subject  of  a  distinct  issue. 

(4)  Issues  are  of  two  kinds  :  (a)  issues  of  fact,  ( b )  issues 

of  law. 

(5)  At  the  first  hearing  of  the  suit,  the  Court  shall,  after 
reading  the  plaint  and  the  written  statements,  if  any,  and  after 
such  examination  of  the  parties  as  may  appear  necessary,  ascertain 
upon  what  material'  propositions  of  fact  or  of  law  the  parties  are 
at  variance,  and  shall  thereupon  proceed  to  frame  and  record  the 
issues  on  whioh  the  right  decision  of  the  case  appears  to  depend. 

(6)  Nothing  in  this  Rule  requires  the  Court  to  frame 
and  reoord  issues  where  the  defendant  at  the  first  hearing  of  the 
suit  makes  no  defence. 


Op.  XI V,  p.  1  t  =  S.  HI,  Paras  1-5  &  7 
-Or.  XIV,  r,l\ 

1.  In  Sub-Rula  (a),  the  words  “or  a  de. 
fendant  must  allege  In  order  to  oonstituto 
hla  defence"  are  new. 

2.  In  Sub-Role  (5),  the  words  “to  the 
Court”  whioh  ooourred  between  “appears” 
and  "to  depend.”  have  been  omitted . 


1.  The  particular  attention  of  the  Courts 
is  drawn  to  Section  26  (oiaOode)  to  see  that 
pleadings  are  not  unnecessarily  prolix  or 
in  argumentative  form.  The  causes  of  ac¬ 
tion  and  the  matters  of  defence  should  be 
stated  as  concisely  as  possible. 

[Section  26  of  Regulation  II  of  1037  ran 


Or.  XIV,  r.  I  ]  the  Civil  procedure  Code 


“If  the  plaint  do  not  oontain  the  several 
particulars  hereinbefore  required  to  be 
specified  therein,  or  if  it  contain  particulars 
other  than  those  required  to  be  specified, 
■whether  relevant  to  the  suit  or  not,  or  if 
the  statement  of  particulars  be  unneces¬ 
sarily  prolix,  or  if  the  plaint  be  not  sub¬ 
scribed  and  verified  as  hereinbefore  requir¬ 
ed,  the  Oourt  may  reject  the  plaint,  or  at 
its  discretion  may  allow  the  plaint  to  be 
amended.”—  I  T.  L.  R-,  48. 

2.  Issues  ate  to  he  framed  regarding  the 
"questions”  at  issue  between  the  parties 
and  not  regarding  eaoh  particular  item  of 
evidence  whloh  may  be  adduced  to  support 
or  disprove  the  position  of  either  party 
with  regard  to  such  question.— 

3  T.  L.  R.  App.,  11. 

3.  The  neoessity  of  formally  reoording 
issuea  on  disputed  questions  of  faot  or  law 
and  taking  evidence  thereon  has  been  re¬ 
peatedly  enjoined  upon  the  lower  Courts. 

The  probability  of  the  defence  turning 
out  to  be  false  is  no  ground  for  refusing  a 
fair  trial  to  a  defendant,  who  is  entitled  to 
full  opportunity  to  prove  the  defenoo  by 
any  admissible  evidenoe.—  5T.  L.  R.,K. 

4.  When  the  parties  or  their  Vakils  are 

at  issue  upon  a  question  of  law— on  whom 
lies  the  onus  p robandi  is  a  question  of  law— 
it  is  the  duty  of  the  presiding  Judge  to  de¬ 
cide  suoh  point  and  to  oall  upon  the  parties 
to  adduce  evidenoe  in  the  order  determined 
by  him.—  0  T,  L.  R„  136. 

8.  It  is  always  inexpedient  to  allow 
parties  to  go  to  trial  on  issues  of  faot,  with¬ 
out  some  distlnot  and  speolfio  allegation  on 
the  one  side  and  denial  on  the  other  r— 

7  T.  L.  R„  117. 

6.  Though  no  specific  issue  (in  regard  to 
possession  of  plaint  property)  has  been  given, 
the  parties  have  adduoed  their  evidenoe 
and  the  Courts  have  expressed  their  opinion 
on  that  evidenoe,  Possession  being  the 
chief  matter  to  prove  title  in  the  o as  e,  the 
particular  attention  of  the  parties  must 


have  been  direoted  to  lit  in  adduoing  evi¬ 
denoe.  The  argument  that  the  omission  to 
frame  a  formal  issue  on  possession  has  plac¬ 
ed  the  patty  at  a  disadvantage  has  no  foroe, 
so  far  the  ease  is  oonoerned.  Both  the 
lower  Courts  have  considered  the  question 
and  have  recorded  distinot  finding  on  it. 
Nothing  has  been  urged  to  doubt  the  sound¬ 
ness  of  that  finding.—  9  T.  L.  R.,  17. 

7.  Where  the  Oourt  itself  has  not  done 
its  duty  of  reoording  carefully  the  several  is¬ 
sues  raised  by  the  pleadings  of  the  parties, 

back  for  retrial.—  9T.L.R.,  139. 

8.  It  is  for  the  plaintiff  to  set  forth  his 

oaee  distinctly,  so  that  the  defendant  may 
have  the  opportunity  of  answering  and 
meeting  the  oase  by  evidence  at  the  trial, 
and  the  issue  should  embrace  only  points 
affirmed  on  one  side  and  denied  on  the 
other,-  9  T.  L.  R,  153. 

9 .  The  trial  Court  should  have  taken  the 

defendant’s  statement  as  to  why  he  pleaded 
limitation,  whether  he  pleaded  adverse  pos¬ 
session,  when  it  began  and  whether  plaintiff 
had  notice  of  the  same.  These  faots  should 
have  been  ascertained  and  notioed  in  the 
issue  paper,—  16  T.  L.  R.  App.,  66. 

10.  Where  there  is  a  doubt  as  to  the 

nature  of  a  plaint,  the  Court  should  take  a 
statement' from  the  plaintiff  or  his  Vakil  re¬ 
garding  the  real  nature  of  the  suit  before 
raising  issues,—  17  T.  L.  R.,  88. 

11.  As  both  the  parties  to  the  suit  have 
adduoed  evidenoe  on  the  question  of 
management  (of  plaint  properties),  they 

the  understanding  that  that  was  one  of  the 
questions  in  issue,  and  it  cannot  he  said 
under  the  oironmstanoes  that  the  disensBion 
of  that  question  was  a  surprise  on  the 
appellants.  They  have  not  taken  the  objec¬ 
tion  in  their  appeal  memo  and  their  Vakil 
does  not  say  that  he  has  any  additional 
evidenoe  to  addnee  on  the  point.  The 
objeotion based  on  the  absence  of  an  express 
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Regulation  vtii  oe  iioo.  [  Or.  xiv,  r.  2 


2.  Where  issues  both  of  law  and  of  fact  arise  in  the  same 
issues  of  law  and  of  su^>  an<*  Court  is  of  opinion  that  the  case  or 
fact.  any  part  thereof  may  be  disposed  of  on  the  issues 

of  law  only,  it  shall  try  those  issues  first  and 
for  that  purpose  may,  if  it  thinks  fit,  postpone  the  settlement  of 
the  issues  of  fact  until  after  the  issues  of  law  have  been  determined. 


allowed  (F,  B.).—  21  T.  L.  R.,  183. 

12.  The  plaintiff's  objection  that  no 
express  issue  as  to  whether  the  fish  (the 
supply  of  which  was  oontraoted  for)  was 
available  was  untenable,  as  it  was  covered 
by  the  general  issue  as  to  damages  for 
breach  of  contract.  The  evidence  adduced 
by  the  plaintiff  himself  proved  the  point.— 

3S.  D,  W5, 

13.  The  point  urged  for  the  appellant  was 
that  there  was  no  issue  and  no  finding  as  to 
whether  the  fourth  defendant  was  a  minor. 
There  was  oertainly  no  specific  issue  on  the 
point,  and  it  was  urged  that,  had  an  issue 
been  framed,  the  defendants  would  have 
adduced  evidenoe  to  show  that  the  fourth 
defendant  was  a  minor  at  the  date  of  Exhi¬ 
bit  A  (Pro-note).  However,  in  a  deferent 
form,  the  question  of  the  age  of  the  fourth 
defendant  did  come  before  the  Oourt. 
The  fourth  defendant  was  very  backward 
in  giving  evidenoe  on  the  subjeot-of  bis 
age.  The  defence  had  not  been  preju¬ 
diced  by  the  absence  of  any  issue.— 

14.  The  issue  raised  in  the  case  and 
tried  is  general  in  its  wording,  and  the  mind 
neither  of  the  parties  nor  of  the  Courts 
below,  seems  to  have  been  specifically 
directed  to  the  statutory  qualification  the 
Section  contains.  The  issue  was  therefore 
remitted  for  retrial.— 

38  T.  L.  R.,  179 

(*■13  T.  L.  J.,  328). 


15.  It  is  an  irregular  procedure  for  the 
Judge  not  to  record  the  pleadings  in  his  own 
hand  but  allow  them  to  be  recorded  by  the 
Vakils  appearing  in  the  oase.  It  is  neoes- 
sary  to  impress  upon  the  lower  Courts  the 
necessity  of  a  rigid  compliance  with  the 
statutory  provisions  and  the  standing 
orders  of  the  High  Court  on  the  subjeofe.— 

44  T.  L.R.,  1 

(=*17  T.  L,  J.,  693). 

16.  Buie  64  of  the  Civil  Courts  Guide 
is  as  follows 


“  The  following  procedure  shall  ordinarily 
be  followed  by  the  Courts  in  settling  issues 
in  original  suits  and  other  proceedings  of  a 


The  use  of  the  word  **  ordinarily”  in  Rule 
64  indicates  that  the  preparation  of  issue 
paper  in  the  maimer  stated  therein,  need 
not  be  done  in  oertain  oases.  Where,  for 
instance,  the  contest  is  only  nominal  or  the 
issue  to  be  deoided  is  a  simple  one  based  on 
a  clear  statement  of  faot  in  denial  of  plain¬ 
tiff’s  olaim,  the  trial  Court  may  frame  issues 
without  going  through  the  procedure  pre¬ 
scribed  under  the  Buie.—  18  T.  L.  J.,  886. 

Or.  XIV,  r.  2  '[  -  S.  141,  Para  6 
=■  Or.  XIV,  r .  2} 

The  words  “or  'any  part  thereof”  after 
the  words  “  the  case”  are  new. 


Of.  XIV,  r.  3  ]  THE  CIVIL  PROCEDURE  CODE 

3.  The  Court  may  frame  the  issues  from  all  or  any  of  the 
Materials  from  whloi  following  materials:— 

issues  may  be  framed. 

(а)  allegations  made  on  oath  by  the  parties,  or  by 

any  persons  present  on  their  behalf,  or  made 
by  the  pleaders  of  such  parties ; 

(б)  allegations  made  in  the  pleadings  or  in  answers 

to  interrogatories  delivered  in  the  suit ; 

(c)  the  contents  of  documents  produced  by  either 
party. 

4.  Where  the  Court  is  of  opinion  that  the  issues  cannot  be 
Ooort  may  examine  c0rr©ctly  framed  without  the  examination  of 

witnesfes  or  aoonments  some  person  not  before  the  Court  or  without 
before  framing  issues,  ^  inspection  of  some  document  not  produced 
in  the  suit,  it  may  adjourn  the  framing  of  the  issues  to  a  future  day, 
and  may  (subject  to  any  law  for  the  time  being  in  force)  oompel  the 
attendance  of  any  person  or  the  production  of  any  document  by 
the  person  in  whose  possession  or  power  it  is  by  summons  or  other 
process. 


Or,  XI V,  r.  3  [=  S.  142  =  Or,  XIV,  r.  3}  Or.  XIV,  r.  4  [  =  S.  143  =  Or.  XIV,  r.  4  ] 


1 .  In  Clause  (a),  the  words  '■  or  persons  ” 
whioh  ooourred  after  the  words  “  suoh 
parties”  have  been  omitted. 

2.  In  Clause  (6),  the  word  “pleadings” 
has  been  substituted  for  the  words  “plaint 
or  in  the  written  statements  (if  any)  tender- 
ea  In  the  suit.” 

Case  Law, 

From  the  oontentions  of  the  parties  noted 
in  the  issue  paper  at  the  settlement  of 
issues,  it  appeared  that  the  plaintiff  relied 
on  an  aditiosal  ground  not  stated  in  the 
pleadings ;  and  an  issue  was  raised  and 
tried  in  regard  to  that  contention.  This 

tion  149,  0.  P.  0.~  18  T,  UR,  111. 


The  changes  made  in  the  old  Seotlon 

1 ,  The  words  **  to  be  fixed  by  the  Court” 
which  occurred  after  the  words  “  a  future 
day  ”  have  been  omitted. 

2,  The  words  “(subject  to  the  Buies  con¬ 
tained  in  the  Law  of  evidence)’’  have  been 

replaoad  by  the  words  ‘‘(subjeoi . in 

foroe),” 

3,  The  words  “  possession  or  power  it 
is  ”  have  been  substituted  for  4*  hands  It 


Regulation  Vlil  of  1100.  [Or.  XIV, r. 6 

5.  (1)  The  Court  may  at  any  time  before  passing  a  decree 
power  to  «"""•*  and  amencl  the  lssues  or  frame  additional  issues  on 

strike  out  issues *  such  terms  as  it  thinks  fit,  and  all  such  amend¬ 
ments  or  additional  issues  as  may  be  necessary 
for  determining  the  matters  in  controversy  between  the  parties 
shall  be  so  made  or  framed. 

(2)  The  Court  may  also,  'at  any  time  before  passing  a 
decree,  strike  out  any  issues  that  appear  to  it  to  be  wrongly  framed 
or  introduced. 

6.  Where  the  parties  to  a  suit  are  agreed  as  to  the  question 
Questions  of  faot  or  of  faot  or  of  ^ to  b®  derided  between  them, 

beWstateabln*fE6mlent  tliey  may  stat®  ^®  331110  ln  the  form  an  i8811®. 
issues.  n  form  °f  and  enter  into  an  agreement  in  writing  that, 
upon  the  finding  of  the  Court  in  the  affirmative 
or  the  negative  of  such  issue , — 

(a)  a  sum  of  money  specified  in  the  agreement  or 

to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Court  may  direct  shall  be  paid 
by  one  of  the  parties  to  the  other  of  them,  or 
that  one  of  them  be  declared  entitled  to  some 
right  or  subject  to  some  liability  specified  in 
the  agreement; 

(b)  some  property  specified  in  the  agreement  and 

in  dispute  in  the  suit  shall  be  delivered  by  one 
of  the  parties  to  the  other  of  them,  or  as  that 
other  may  direot ;  or 

(c)  one  or  more  of  the  parties  shall  do  or  abstain 

from  doing  some  particular  act  specified  in  the 
agreement  and  relating  to  the  matter  in  dispute. 


Or.  XIV,  r*.  5  [  =  S. 

In  Sab-section  (1),  i 


Or.XIV,r.6[  =  8.14S  =  Or.XIV,r.S} 

1.  Compare  Rule  1  of  Order  XXXV. 

2.  As  to  Form  for  Agreement  of  parties 
as  to  Issue  to  be  tried,  see  Appendix  I, 


Or.  XIV,  r.  S  ] 


Or.  XIV,  r.  7  ]  1HE  CIVIL  PROCEDURE  CODE 

7.  Where  the  Court  is  satisfied,  after  making  such  inquiry 
Court  it  satisfied  that  88  it  deems  proper, 
agreement  was  eueouted 
in  good  faith,  may  pro- 

(а)  that  the  agreement  was  duly  executed  by  the 

parties, 

(б)  that  they  have  a  substantial  interest  in  the 

decision  of  such  question  as  aforesaid,  and 
(c)  that  the  same  is  fit  to  be  tried  and  decided, 
it  shall  proceed  to  record  and  try  the  issue  and  state  its  find¬ 
ing  or  decision  thereon  in  the  same  manner  as  if  the  issue  had  been 
framed  by  the  Court ; 

and  shall,  upon  the  finding  or  decision  on  such  issue,  pro¬ 
nounce  judgment  according  to  the  terms  of  the  agreement ;  and, 
upon  the  judgment  so  pronounced,  a  decree  shall  follow. 


ORDER  XV. 

Disposal  of  the  Suit  at  the  first  hearing. 

1.  Where  at  the  first  hearing  of  a  suit  it  appears  that  the 
parties  not  at  issue.  Parties  are  not  at  issue  on  any  question  of  law 

or  of  fact,  the  Court  may  at  once  pronounce 

judgment. 

a.  Where  there  are  more  defendants  than  one,  and  any  one 
One  oi  several  defend-  °f  defendants  is  not  at  issue  with  the  plaintiff 
ants  not  at  issue.  on  any  question  of  law  or  of  fact,  the  Court 
may  at  once  pronounce  judgment  for  or  against 
|  such  defendant  and  the  suit  shall  proceed  only  against  the  other 
defendants. 


146  -  Or.  XI?,  r.  7} 

Ld  Regulation  was  ae 
©  Court  ia  satisfied... 


and  upon  the  judgr 
shall  follow  and  ma 


9  be  executed  in  the 
judgment  had  been 


[  =  S.  147  —  Or.  XVtr,l ] 
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3-  (1)  Where  the  parties  are  at  issue  on  some  question  of 
parties  at  issue  *aw  or  ^ac^’  an<^  is®1388  have  been  framed  by 
the  Court  as  hereinbefore  provided,  if  the  Court 
is  satisfied  that  no  further  argument  or  evidence  than  the  parties 
can  at  once  adduce  is  required  upon  such  of  the  issues  as  may  be 
sufficient  for  the  decision  of  the  suit,  and  that  no  injustice  -will 
result  from  proceeding  with  the  suit  forthwith,  the  Court  may 
proceed  to  determine  such  issues,  and,  if  the  finding  thereon  is 
sufficient  for  the  decision,  may  pronounce  judgment  accordingly, 
whether  the  summons  has  been  issued  for  the  settlement  of  issues 
only  or  for  the  final  disposal  of  the' suit : 

Provided  that,  where  the  summons  has  been  issued  for  the 
settlement  of  issues  only,  the  parties  or  their  pleaders  are  present 
and  none  of  them  objects. 

(2)  Where  the  finding  is  not  sufficient  for  the  decision, 
the  Court  shall  postpone  the  further  hearing  of  the  suit,  and  shall 
fix  a  day  for  the  production  of  such  further  evidence,  or  for  such 
further  argument  as  the  case  requires. 

4.  Where  the  summons  has  been  issued  for  the  final  disposal 
Failure  to  roduce  suit  and  either  party  fails  without  suffi- 

evia*noe8  P  n  cient  cause  to  produce  the  evidence  on  which 
he  relies,  the  Court  may  at  onoe  pronounce 
judgment,  or  may,  if  it  thinks  fit,  after  framing  and  recording 
issues,  adjourn  the  suit  for  the  production  of  such  evidence  as  may 
be  necessary  for  its  decision  upon  such  issues. 

ORDER  XVI. 

Summoning  and  Attendance  of  Witnesses. 

1.  At  any  time  after  the  suit  is  instituted,  the  parties  may 
to  attelia  obtain,  on  application  to  the  Court  or  to  such 
to  give  evident  or  pro-  officer  as  it  appoints  in  this  behalf,  summonses 
duoa  documents.  to  peraons  whose  attendance  is  required  either 
to  give  evidence  or  to  produoe  documents. 


Or.  XV,  r.  3  [  =  S.  149  =  Or.  X7,  r.  3] 
Or.  XV,  r.  4  [=»  3. 150  =  Or.  X7,  r.  i  ] 


Or.  XVI,  r.  1  [  =  S  154  =  Or.  X7I,  r.  i] 
I.  Section  154  of  Regulation  It  of  1065, 
corresponding  to  Rale  1  ran  as  folio  vrs -  , 
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a.  (1)  The  party  applying  for  a  summons  shall,  before  the 
m  o£  witMas  summons  is  granted  and  within  a  period  to  be 
to  be  paid  into  Gouct  od  fixed,  pay  into  Court  such  a  sum  of  money  as 
applying  lor  summons.  appears  to  Court  to  be  sufficient  to  defray  the 
travelling  and  other  expenses  of  the  person  summoned  in  passing 
to  and  from  the  Court  in  which  he  is  required  to  attend,  and  for 
one  day’s  attendance. 


“154.  Summon*  to  attend  to  give  evi¬ 
dence,  or  produce  documents . — The  patties 
or  their  pleaders  may,  at  any  time  after  the 
issue  of  the  summons  to  the  defendant,  if 
the  summons  be  for  the  final  disposal  of  the 
suit,  or  after  the  issue  a  have  been  reoorded, 
if  the  summons  bo  the  defendant  be  for  the 
settlement  of  issues  only,  obtain,  on  appli* 
cation  to  the  Court,  summonses  to  witnesses 
or  other  persons  to  attend,  either  to  give 
evidenoe  or  to  prodnoe  documents,  and  in 

ber  of  persons  may  be  inserted.” 

The  above  Section  was  a  reproduction  of 
Section  136  of  Regulation  11  of  1037.  That 
Seotion  was  adopted  in  preference  to  Seotion 
153  of  the  Indian  Code  of  1882,  as  it  was 
considered  “inconvenient  and  productive  of 
unnecessary  expense,  to  summon  witnesses, 
in  oases  not  posted  for  final  disposal,  before 
the  settlement  of  issues1’. — 

S.OAB Para  22. 

II,  The  present  Rule  is  the  same  as  Rule 
1  of  Order  XVI  of  the  British  Code,  which 
Rule  corresponded  to  Section  159  of  the 
Code  of  1882  exoepb  as  to  the  time  for  appli¬ 
cation  for  witness-summons.  Section  169 
ran  thus The  parties  may,  after  the 
summons  has  been  delivered  or  3ent  for  ser¬ 
vice  on  the  defendant ,  whether  it  be  for  the  > 
settlement  of  issues  only ,  or  for  the  final 
disposal  of  the  suit  obtain,  on  application  to 
the  Court  or  bo  suoh  officer  as  ib  appoints 
in  this  behalf,  before  the  day  fixed  for  suoh 
settlement  or  disposal,  as  the  case  may  be, 

required  either  to  give  evidenoe  or  to  pro¬ 
duce  documents.*’ 


XI  For  Form  of  summons  to  Witnesses, 
see  Appendix  B,  Form  No.  12. 

Case  Law. 

To  obtain  a  summous  for  a  party  to  a 
Civil  suit  as  a  witness,  it  is  necessary  for 
the  party  applying  for  suoh  summons  to 
satisfy  the  Court  that  there  ace  “sufficient 
grounds  in  support  of  suoh  application.”— 
2T.L,  R.,  6. 

It  is  not  the  business  of  the  Court,  but  of 
Vakils  employed,  to  see  that  proper  steps 

nesses.—  8  T.  L.  R„  158 . 

Under  Or.  XVI,  r.  I,  a  party  has  no 
doubt  the  right  to  summon  witnesses  and 
to  insist  that  their  attendance  shall  be  en¬ 
forced.  Bat  this  right  is  snbjeot  to  the 
oontrol  of  the  Court,  though  suoh  oontrol 
will  be  exercised  sparingly  and  only  In  ex¬ 
ceptional  oases  to  prevent  abuse  of  its  pro¬ 
cesses.  Where  the  application  is  not  made 
bona  fide  or  where  It  is  necessary  in  the 
oxeroise  of  the  Court’s  inherent  powers  to 
prevent  the  abuse  of  its  own  processes,  the 
Court  has  the  power  to  refuse  to  issue  sum¬ 
mons  to  the  witnesses.—  17  T.  L.  d.,  704. 

When  application  for  summons  to  wit¬ 
nesses  was  not  made  ten  days  before  the 
date  fixed  for  trial  as  provided  for  under 
Rule  82  of  the  Civil  Courts  Guide,  the  Court 
need  not  adjourn  the  oase,  but  could  dis¬ 
pose  of  it.-  18  T.  L.  1017. 
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(2)  In  determining  the  amount  payable  under  this  Rule, 
Expetts  the  Court  may,  in  the  case  of  any  person  sum¬ 

moned  to  give  evidence  as  an  expert,  allow  rea¬ 
sonable  remuneration  for  the  time  occupied  both  in  giving  evidence 
and  in  performing  any  work  of  an  expert  character  necessary 
for  the  case. 


(3)  Regard  shall  be  had,  in  fixing  the  scale  of  such  ex- 
oenses.  Penses,  to  any  Rules  made  in  that  behalf  by  the 
High  Court. 


3.  The  sum  so  paid  into  Court  shall  be  tendered  to  the  person 
ej£  ensfs  summoned,  at  the  time  of  serving  the  summons, 
it  0  expenses  o  can  serve(j  personally. 


4.  (1)  Where  it  appears  to  the  Court  or  to  such  officer  as 
it  appoints  in  this  behalf  that  the  sum  paid 
snffloientram  puiaTn.”"  into  Court  is  not  sufficient  to  cover  such  expenses 
or  reasonable  remuneration,  the  Court  may 
direct  such  further  sum  to  be  paid  to  the  person  summoned  as  ap¬ 
pears  to  be  necessary  on  that  account,  and,  in  case  of  default  in 
payment,  may  order  such  sum  to  be  levied  by  attachment  and  sale 
of  the  movable  property  of  the  party  obtaining  the  summons;  or 


S.  Order  XVI,  Bale  1,  e»ys  that  parties 

time  before  the  suit  is  instituted.  Bole  82 
of  the  GivU  OoarbB’  Guide  requires  that  ap¬ 
plication  for  issue  of  processes  should  be 
made  not  Ibbs  than  ten  days  before  the  date 
lixed  for  trial.  Though  the  party  may  not 
claim  as  a  matter  of  right  that  the  Court 
should  issue  processes  even  in  contraven¬ 
tion  of  the  above  Bole  of  the  Civil  Qourbs* 
Guide,  having  regard  to  the  provisions  of 
Order  XVI,  Bale  1,  the  Courts  should  ordi¬ 
narily  issne  suoh  processes  at  the  risk  of 
the  party  even  though  not  applied  for  with¬ 
in  the  time  prescribed  by  Rule  82  of  the 
Oivil  Courts*  Guide—  10  T.  L.  J.,  1231. 


Op.  XVI,  p.  2  (1)  [  =  S.  155,  Para  1 

*  Or.  XVI.  r.  2  (1)] 
,»  ..  <\  2  (2)  [  =  „  *  „  r.  2  (3)] 
„  „  r.  2  (3)  [-8.155,  Para  2 

=  Or.  X7I,  r.  2(3)] 
Sub  Rule  (3).~“A  Court,  while  bound  to 

penses  of  a  witness,  may  allow  only  ‘tra¬ 
velling  expenses’  and  charges  of  a  similar 
nature,  not  including  compensation  for  loss 
of  tipie.  In  ordinary  oases  this  rate  is,  per¬ 
haps,  sufficient  and  not  unreasonable ;  but 
the  case  of  expert  or  soientido  witnesses  is 
recognised  even  in  England  as  exceptional 
and  it  is  proposed  to  extend  the  power  con¬ 
ferred  by  the  Seotion  to  granting  a  fee  to 
suoh  a  witness.”  (Statement  of  Objeobs  and 
Reasons)—  India  Gazette 

dated  21-12-1901 ,  Pi,  V, 


Op.  XVI,  p,  3  [  *  S.  156  *  Or,  XVI,  T.  3] 
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the  Court  may  discharge  the  person  summoned  without  requiring 
him  to  give  evidence  ;  or  may  both  order  such  levy  and  discharge 
such  person  as  aforesaid. 

(2)  Where  it  is  necessary  to  detain  the  person  summoned 
Expenses  of  witness-  f°r  a  longer  period  than  one  day,  the  Court  may, 
es  detained  more  than  from  time  to  time,  order  the  party  at  whose 
ons  4ay'  instance  he  was  summoned  to  pay  into  Court 

such  sum  as  is  sufficient  to  defray  the  expenses  of  his  detention  for 
suoh  further  period,  and,  in  default  of  such  deposit  being  made, 
may  order  such  sum  to  be  levied  by  attachment  and  sale  of  the  mov¬ 
able  property  of  such  party,  or  the  Court  may  discharge  the 
person  summoned  without  requiring  him  to  give  evidence ;  or  may 
both  order  such  levy  and  discharge  such  person  as  aforesaid. 

5.  Every  summons  for  the  attendance  of  a  person  to  give 
Time,  pUoe  and  pm-  evidence  or  to  produce  a  document  shall  specify 

poee  of  attendance  to  be  the  time  and  place  at  which  he  is  required  to 
speoifiedinsnmmonB.  a^en(ji  and  also  whether  his  attendance  is  re¬ 
quired  for  the  purpose  of  giving  evidenoe  or  to  produce  a  docu¬ 
ment,  or  for  both  purposes  ;  and  any  particular  document,  which 
the  person  summoned  is  called  on  to  produce,  shall  be  described  in 
the  summons  with  reasonable  accuracy. 

6.  Any  person  may  be  summoned  to  produce  a  document, 

without  being  summoned  to  give  evidence ;  and 
dooumant!18  °  s'°  a°a  any  person  summoned  merely  to  produce  a  docu¬ 
ment  shall  be  deemed  to  have  complied  with  the 
summons  if  he  causes  such  document  to  be  produced  instead  of 
attending  personally  to  produoe  the  same. 


Or.  XVI,  p.  4  [  =  S.  157  =  Or.  XVI,  r.  4  ] 


=  Or.  XVI,  r.  S  ] 


1.  In  Snb-Bule  (1),  the  words  “or  ten-  For  Form  of  summons  to  witness,  see 
aonable  remuneration”  have  been  added  Appendix  B,  Form  No.  12. 
after  the  worde  “to  oover  snob  expenses”. 


2.  In  Snb-Bule  (2),  the  worda  “suoh 


Regulation  viii  of  noo.  [Or.  xvi,  r.  10 

7.  Any  person  present  in  Court  may  be  required  by  the 
BOMpresenUB cooiPteto  Court  to  give  evidence  or  to  produce  any  docu- 
dnoe  docomant  °'  pr°'  ment  then  and  there  in  his  possession  or  power. 

8.  Every  summons  under  this  Order  shall  be  served  as 
Su mmors  tow  served,  nearly  as  may  be  in  the  same  manner  as  a  sum¬ 
mons  to  a  defendant,  and  the  Rules  in  Order  Y 

as  to  proof  of  service  shall  apply  in  the  case  of  all  summonses 
served  under  this  Rule. 

9.  Service  shall  in  all  cases  be  made  a  sufficient  time  before 
TimafoL-aervin  Bom-  the  time  specified  in  the  summons  for  the  at- 

mon™6  °L  aer™g  BQm"  tendance  of  the  person  summoned,  to  allow  him 
a  reasonable  time  for  preparation  and  for  travel¬ 
ling  to  the  place  at  which  his  attendance  is  required. 

10.  (1)  Where  a  person  to  whom  a  summons  has  been  issued 
Piooadona  where  either  to  attend  to  give  evidence  or  to  produce  a 

witness  fens  to  comply  document  fails  to  attend  or  to  produce  the  docu- 
with  summons.  ment  in  compliance  with  such  summons,  the 

Court  shall,  if  the  certificate  of  the  serving  officer  has  not  been 
verified  by  affidavit,  and  may,  if  it  has  been  so  verified,  examine 
the  serving  officer  on  oath,  or  cause  him  to  b.e  so  examined  by 
another  Court,  touching  the  service  or  non-service  of  the  summons. 

(2)  Where  the  Court  sees  reason  to  believe  that  such 
evidence  or  production  is  material,  and  that  such  person  has, 
without  lawful  excuse,  failed  to  attend  or  to  produce  the  document 
in  compliance  with  such  summons  or  has  intentionally  avoided 
service,  it  may  issue  a  proclamation  requiring  him  to  attend  to 
give  evidence  or  to  produce  the  document  at  a  time  and  place  to 
be  named  therein;  and  a  copy  of  such  proclamation  shall  be 
affixed  on  the  outer  door  or  other  conspicuous  part  of  the  house 
in  which  he  ordinarily  resides. 


Oi-.  XVI.r.  S  [=  S.  162  =  Or.  XV 1,  r,  9] 

Or.  XVI,  r.10  [  =  S.  168  =  Or.  XVI,  r.  10] 
I.  The  corresponding  Section  of  Regula¬ 
tion  II  of  1065  was  &b  follows : — 

“163.  Attachment  of  property  of  abscond¬ 
ing  witness,— It  the  serving  offioer  oertify 


r.  7  [  =  S.  160  =  Or.  XVI,  r.7 ] 


The  word  “aotual”* 
the  words  “possession 
omitted. 


rords  “under  this  Order* 
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(3)  In  lieu  of  or  at  the  time  of  issuing  such  procla¬ 
mation,  or  at  any  time  afterwards,  the  Court  may,  in  its  discretion, 
issue  a  warrant,  either  with  or  without  bail,  for  the  arrest  of  such 
person,  and  may  make  an  order  for  the  attachment  of  his  property 
to  such  amount  as  it  thinks  fit,  not  exceeding  the  amount  of  the 
costs  of  attachment  and  of  any  fine  which  may  be  imposed  under 
Rule  13 : 

Provided  that  in  non-appealable  oases  no  order  for  the  at¬ 
tachment  of  immovable  property  shall  be  made. 


tendance  of  a  person,  either  to  give  evi¬ 
dence  or  to  produoe  a  dooamenfc,  cannot  be 
served,  the  Court  shall  examine  the  serving 
officer  on  oath  touching  the  non-servloe  ; 

and  upon  being,  satisfied  that  such  evi- 

the  person  for  whose  attendance  the  sum¬ 
mons  has  been  issued  id  absconding  or  keep¬ 
ing  out  of  the  way  for  the  purpose  of  avoid¬ 
ing  the  aeryioe  of  the  summons,  may  issue 
a  proclamation  requiring  him  to  attend  to 
give  evidenoe,  or  produce  the  document,  at 
a  time  and  plaoe  to  be  named  therein ;  and 
a  copy  of  suoh  proclamation  shall  be  affixed 
on  the  outer  door  of  the  house  in  which  he 
ordinarily  resides. 

If  he  does  not  attend  at  the  time  and 
place  named  in  suoh  proclamation,  the 
Coart  may,  in  its  discretion,  at  the  instanoe 
of  the  party  on  whose  application  the  sum¬ 
mons  was  issued,  make  an  order  for  the  at¬ 
tachment  of  the  property  of  the  person 

amount  as  the  Court  thinks  fit,  not  exceed¬ 
ing  the  amount  of  the  costs  of  attachment 
and  of  the  fine  whioh  may  be  imposed  under 
Section  165 : 

Provided  that,  in  non-appealable  oases, 
no  order  faHhe  attachment  of  immovable 
property  shall  be  made.” 

H,  Rule  10  to  18  of  the  British  Indian 
Code  of  1908  contain  the  several  changes 
made  in  the  corresponding  Sections  168  to 
175  of  the  previous  Code  of  1882,  These 
ohanges  were  mainly  proposed  in  the  Bill  of 


1901  to  amend  the  Code  of  1832.  In  the 
Notes  on  Glauses  appended  to  the  State¬ 
ment  of  Objeots  and  Reasons  for  that  Bill, 
the  amendments  were  explained  as  follows:  - 
“The  provisions  of  the  Oode  have  undoubt¬ 
edly  proved  insufficient  toseonre  the  due 
attendance  of  witnesses  and  the  prompt  des¬ 
patch  of  business.  At  present,  ooeroive 

served,  be  issued  until  the  Court  is  satisfied, 
usually  after  the  issue  of  repeated  summons¬ 
es,  that  a  witness  is  absconding  or  avoiding 
service ;  and  even  then  the  party  seeking 

the  Court.  When  the  Courtis  duly  satis¬ 
fied  of  a  witness's  intentional  default,  still  it 
oannot  attaoh  property  without  first  issuing 
a  proclamation  with  due  formality,  and,  on 
the  expiry  of  the  time  fixed  thereby,  febe 
party  desiring  the  attendance  of  the  witness 

may  not,  in  its  discretion,  order  attachment. 
No  remedy  like  that  provided  by  Section 
278  for  the  disposal  of  the  claims  of  third 
parties  to  attached  property  has  been  pro¬ 
vided,  and  apparently  a  suit  would  lie 
against  a  purchaser.  I(  a  witness  is  served 
with  a  summons  and  simply  refuses  to  obey 
it,  he  oannot  be  fined  unless  the  party  sum¬ 
moning  him  aotually  procures  his  arrest 
under  a  warrant  and  causes  him  to  be  pro¬ 
duced  in  custody  before  the  Oourt.  In 
order  to  remove  these  defects,  it  is  now  pro¬ 
posed  to  abolish  the  distinction  between  the 
avoidanoe  of  servioe  in  Section  168  and  the 
failure  to  comply  in  Section  174,  and  to 
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ii.  Where,  at  any  time  after  the  attachment  of  his  property, 
Pba”ith'  SUol]t  Pers0n  aPPears  an^  satisfies  the  Court,— 

(a)  that  he  did  not,  -without  lawful  excuse,  fail  to 

comply  with  the  summons  or  intentionally 
avoid  service,  and, 

( b )  where  he  has  failed  to  attend  at  the  time  and 

place  named  in  a  proclamation  issued  under 
the  last  preceding  Rule,  that  he  had  no  notice 
of  such  proclamation  in  time  to  attend. 


the  Court  shall  direct  that 
tachment,  and  shall  make  such 
tachment  as  it  thinks  fit. 


shift  from  the  party  to  the  Court  the  initia¬ 
tive  in  issuing  ooeroiye  process  where  the 
Judge,  without  neoessarily  being  ‘satisfied* 
by  any  elaborate  enquiry,  ‘sees  reason  to 
believe’  that  a  witness  has  intentionally 
failed  to  attend  or  has  knowingly  avoided 
service.  The  Court  is,  in  such  cases,  ordi¬ 
narily  to  issue  a  proclamation  and,  if  it 
thinks  fit,  at  onoe  to  follow  the  proclama¬ 
tion  up  with  a  warrant  of  arrest  and  the  at¬ 
tachment  of  property,  ending  up,  by  an  auto¬ 
matic  process,  with  sale  in  satisfaction  of  a 
fine  not  exceeding  five  hundred  rupees.  This 
attachment,  like  all  others  under  the  Chap¬ 
ter,  is  to  he  governed  by  the  summary  proce¬ 
dure  applicable  to  execution  proceedings, 
and  the  right  of  salt  in  respect  of  claims 
advanoed  by  third  parties  is  to  be  limited 
to  that  conferred  by  Clause  283.  The 
Judge  is  also  to  be  invested  with  the  power, 
analogous  to  that  already  exercised  by  a 
Magistrate  of  binding  oyer  witnesses  in  their 
reoognisanoes  to  attend  at  further  hear¬ 
ings,  and,  over  and  above  this  maohanloal 
safeguard,  the  procedure  relative  to  procla¬ 
mation  with  a  warrant  and  an  attachment 
will  be  oapable  of  being  enforoed  against 
persons  departing  without  the  leave  of  the 
Court.  At  the  same  time,  one  of  the  oanBes 
of  the  failure  to  execute  process  will  be  re- 
moved  by  investing  the  Courts  with  the 


the  property  be  released  from  at- 
order  as  to  the  costs  of  •  the  at- 


reasonable  power  of  issuing  warrants  with 
bail  instead  of  compelling  a  witness,  as  at 
present,  to  submit  to  the  humiliation  of 
production  in  oustody  before  he  oan  obtain 
an  order  for  his  release.  Finally,  a£  the 
Courts  are  to  be  responsible  for  enfoioing 
compliance  with  their  own  processes,  it  is 
proposed  to  make  speoial  provision  with  re¬ 
ference  to  the  reoovery  of  conrt-f ees  and 
other  incidental  expenses,”— In<Ma  Gazette 
dated  21-12-1901>  Pt.  7. 

III.  For -Form  of  Proclamation  requir¬ 
ing  attendance  of  witness,  see  Appendix  B, 
Forms  Nos.  13  and  14. 

For  Form  of  Warrant  of  attachment  of 
property  of  witness,  see  Appendix  B,  Form 
No.  15. 

For  Form  of  Warrant  of  arrest  of  witness, 
see  Appendix  B,  Form  No,  16, 


Or.  XVI,  r.  It  [  =S.  164  »  Or.  XVI,  r.  II] 
The  corresponding  Seotlon  of  Regulation 
II  of  1066  ran  as  follows 
“164.  If  toitness  appears,  attachment 
may  be  withdrawn, -Ti,  on  the  attachment' of 
his  property,  suoh  person  appears  and  satis¬ 
fies  the  Court  that  he  did  not  abscond  or 
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12.  The  Court  may,  -where  such  person  does  not  appear,  or 
Procedure  if  „-i  appears  but  fails  so  to  satisfy  the  Court,  impose 

Mis  to  appear.  w  upon  him  such  fine  not  exceeding  five  hundred 

rupees  as  it  thinks  fit,  having  regard  to  his  con¬ 
dition  in  life  and  all  the  circumstances  of  the  case,  and  may  order 
his  property,  or  any  part  thereof,  to  be  attaohed  and  sold  or,  if 
already  attached  under  Rule  10,  to  be  sold  for  the  purpose  of  satisfy¬ 
ing  all  costs  of  such  attachment,  together  -with  the  amount  of 
the  said  fine,  if  any : 

Provided  that,  if  the  person  -whose  attendance  is  required 
payB  into  Court  the  costs  and  fine  aforesaid,  the  Court  shall  order 
the  property  to  be  released  from  attachment. 


keep  out  of  the  way  to  avoid  servloe  of  (she 
summons,  and  that  he  had  not  notloe  of  the 
proclamation  in  time  to  attend  at  the  time 
and  place  named  therein,  the  Oonrt  shall 
direct  that  the  property  be  released  from  at* 
taohment,  and  shall  make  such  order  as  to 
the  costs  of  the  attachment  as  it  thinks  fit.” 


Op.  XVI,  p.  12  [=  S.  165  a  Or,  XVI ,  r.  IS] 
I.  The  corresponding  Section  of  Regu¬ 
lation  II  of  1065  ran  as  follows 
“  165.  Procedure  if  witness  fails  to  ap- 


appearing,  fails  to  satisfy  the  Oonrt  that  he 
did  not  abscond  ox  keep  oat  of  the  way  to 


had  not  notioe  of  the  proclamation  In  time 
to  attend  at  the  time  and  plaoe  named  there¬ 
in,  the  Oonrt  may  impose  upon  him  snoh 
fine  not  exceeding  five  hundred  rupees  as 
the  Oonrt  thinks  fit,  having  regard  to  his 
condition  in  life  and  all  the  oiroumstanoes 
of  the  case,  and  may  order  the  property 

for  the  purpose  of  satisfying  all  oostsin- 
onrred  in  consequence  of  snoh  attachment, 
together  with  the  amount  of  the  said  fine, 
if  any 5 


Provided  that,  if  the  person  whose  attend¬ 
ance  is  required  pays  into  Court  the  oosts 
and  fine  as  aforesaid,  the  Court  shall  order 
the  property  to  be  released  from  attaoh- 


Nothing  in  this  Seobion  authorises  a  Man* 
slfE  to  impose  a  fine  of  more  than  two  hun¬ 
dred  rupees.” 

II.  There  was  no  provision  in  the  Indian 
Code  of  1882  similar  to  that  contained  in 
the  seoond  para  of  the  old  Section  165 
given  above.  The  Statement  of  Objects  and 
Reasons  bo  the  Bill  which  became  Regu¬ 
lation  II  of  1065  said 

“23.  Ibis  nob  desirable  that  a  Mnnsifi 
should  have  the  power  of  fining  witnesses 

equal  to  his  peounlaxy  jurisdiction.  His 
power  to  fine  Is  limited  to  Rs.  200  in  this 
Saotionandin  Seobion  169’ '.—See  Rule  18 
Infra, 

Case  Law. 

See  Or.  XX,  r.  4.-143  T.  L.  R„  48 

(=16  T.  L.J.,  898). 
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13.  The  provisions  with  regard  to  the  attachment  and  sale 
Mods  of  attachment.  of  Pr°P0rty  in  the  execution  of  a  decree  shall, 
so  far  as  they  are  applicable,  be  deemed  to  apply 
to  any  attachment  and  sale  under  this  Order  as  if  the  person  whose 
property  is  so  attaohed  were  a  judgment-debtor. 


14.  Subject  to  the  provisions  of  this  Code  as  to  attendance 
Court  may  of  its  own  and  appearanoe  and  to  any  law  for  the  time  being 

nooord  summon  as  in  force,  where  the  Court  at  any  time  thinks 
witnassss  strangars  0  ^  neoessary  -jo  examine  any  person  other  than 
a  party  to  the  suit  and  not  called  as  a  witness 
by  a  party  to  the  suit,  the  Court  may,  of  its  own  motion,  cause 
such  person  to  be  summoned  as  a  witness  to  give  evidence,  or  to 
produce  any  document  in  his  possession,  on  a  day  to  be  appointed, 
and  may  examine  him  as  a  witness  or  require  him  to  produce  such 
document. 

15.  Subject  as  last  aforesaid,  whoever  is  summoned  to  appear 
Duty  of  persons  Bum-  anc*  give  evidence  in  a  suit  shall  attend  at  the 

monedto  give  evidence  time  and  place  named  in  the  summons  for  that 
or  pro  uoe  ooumen  .  purp0sej  and  whoever  is  summoned  to  produce 
a  document  shall  either  attend  to  produce  it,  or  cause  it  to  be 
produoed,  at  such  time  and  plaoe. 


16.  (1)  No  person  so  summoned  and  attending  shall  depart 
1  the  me  de  uniess  an<*  until  (a)  he  has  been  examined  or 
ey  may  e-  hag  produced  the  document  and  the  Court  has 
risen,  or  (6)  he  has  obtained  the  Court’s  leave 


(2)  On  the  application  of  either  party  and  the  payment 
through  the  Court  of  all  necessary  expenses  (if  any),  the  Court 
may  require  any  person  so  summoned  and  attending,  to  bind  him¬ 
self  with  or  without  security  as  the  Court  may  think  fit  to  attend 
at  the  next  or  any  other  hearing  and,  in  default  of  his  doing  so, 
may  order  him  to  be  detained  in  the  civil  prison. 


Op.  XVI,  p.  13  [  =  „  =  Or.  XVI,  r.  IS} 
Op.  XVI,  r.  14  [  =  S.  Ifl6=0r.  XVI,  r.  Id] 
Op.  XVI,  p.  IS  [  =  S.  167=Op.  XVI,  t.  IS} 


Op.  XVI,  p.  16  (1)  [  =  S.168 

*  Or,  XVI,  r,  16  (1)J 
„  p.  16  (3)  [  =  „  =  „ 

=  Or.  XVI,  r.  »(a)l 
I.  Sub-Rule  (1)  reproduces  Section  1S8 
of  Regulation  II  of  1065,  The  corresponding 
Sub-Buie  (1)  in  Ate  British  Indian  Code 
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Application  0 


The  provisions  of  Rules  10  to  13  shall,  so  far  as  they 
are  applicable,  be  deemed  to  apply  to  any  person 
5  who  having  attended  in  compliance  with  a  sum¬ 
mons  departs,  without  lawful  excuse,  in  con¬ 
travention  of  Rule  16. 

18.  Where  any  person  arrested  under  a  warrant  is  brought 
Procedure  where  wit-  bef°re  tt>e  Court  in  custody  and  cannot,  owing 
ness  apprehended  can-  to  the  absence  of  the  parties  or  any  of  them, 
produce  document.6  01  give  the  evidence  or  produce  the  document  which 
he  has  been  summoned  to  give  or  produce,  the 
Court  may  require  him  to  give  reasonable  bail  or  other  security 
for  his  appearance  at  such  time  and  place  as  it  thinks  fit,  and, 
on  such  bail  or  security  being  given,  may  release  him,  and,  in 
default  of  his  giving  such  bail  or  security,  may  order  him  to  be 
detained  in  the  civil  prison. 


is “  A  person  so  summoned  and  attending 
shall,  unless  the  Court  otherwise  directs, 
attend  at  eaoh  hearing  until  the  suit  has 
been  disposed  of.'*  This  provision  had  been 
suggested  by  the  Indian  Select  Committee 
who  reported  on  the  1901  Bill.  That  Com¬ 
mitted  said “  In  view  of  the  possible 
necessity  for  reoall  we  think  that  witnesses 
should  be  required,  as  a  general  rule,  to 
attend  at  eaoh  hearing  until  the  suit  has 
been  disposed  of,  lb  is  a  common  practice 
involving  no  hardship  for  a  witness  desirous 
of  departing  earlier  to  obtain  the  express 
permission  of  the  Court,—  India  Gazette 
dated  21-3-1903>  Pi.  7. 


JI.  Sub-Bule  (2)  is  new.  The 
ponding  Sub-Rule  of  the  British 


appll- 


Or.  XVI,  r.  17  Ss.169,  170 

~  Or.  171,  r.  17] 


Or.  XVI,  r.  18  [=  S.  169,  penaltimate  Para 
=  O.XVI.r,  IS] 

I.  The  Sections  of  Regulation  II  of  1065 
corresponding  to  Rules  17  and  18  ran  as 


“169.  Consequences  of  failure  to  comply 
vtith  summons.— If  any  person,  on  whom  » 
summons  to  give  evidence  or  produoe  a 
document  has  been  served,  fails  to  oomply 

moned  ana  attending  departs  in  contraven¬ 
tion  of  Section  168,  the  Cpurfe  .mayorder 
him  So  be  arrested  and  brought  before  the 


and  ‘attending  to  furnish  security  to  attend 
at  the  next  or  any  other  hearing  or  until 
ihesultis  disposed  of  and,  in  default.  Of 
his  furnishing  saoh  security,  may  order 
hint  to  be  detained  In  the  civil  prison,” 
The  above  was  the  wording  adopted  in  the 

'modified  it In  the  way  enaoted. 


Provided  that  no  soph  opjier  -^hall  jbe 
.  made  when  the  Court  has  reason  to  believe 
that  thq  person  so  failing  hod  a  lawful  ex¬ 
cuse  for  suoh  failure. 

When  any '  person  so  brought  before  the 
Court  falls  to  satisfy  it  thab  he  had  a  lawful 
excuse  for  not  complying  with  the  sum¬ 
mons,  the  Court  may  sentience  him  to  fine 
not  exceeding  five  hundred  rupees. 
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No 


No  one  shall  be  ordered  to  attend  in  person  to  give  evi¬ 
dence  unless  he  resides — 


(a)  within  the  local  limits  of  the  Court’s  ordinary- 

original  jurisdiction,  or 

( b )  without  such  limits  but  at  a  place  less  than  fifty 

or  (where1; there  is  railway  or  steamer  com¬ 
munication  or  other  established  public  convey¬ 
ance  for  five-sixths  of  the  distance  between 
the  place  where  he  resides  and  the  place  where 
the  Court  i3  situate)  less  than  two  hundred 
miles  distance  from  the  court-house. 


Explanation, — Non-payment  or  non-ten¬ 
der  ot»  sum  sufficient  to  defray  the  ex¬ 
penses  mentioned  in  Seotion  155  shall  be 
deemed  a  lawful  excuse  within  the  mean¬ 
ing  of  this  Seotion. 

Procedure  when  witness  apprehended  can¬ 
not  give  evidence  or  produce  documents.— 
If  any  person  so  apprehended  and  brought 
before  the  Court  oannot,  owing  to  the  ab¬ 
sence  of  the  parties  or  any  of  them,  give 
the  evidence  or  produoe  the  dooument 
whlohhe  has  been  summoned  to  give  or 
produoe,  the  Court  may  require  him  to 
give  reasonable  hail  or  other  security  for 
his  appearance  at  snch  time  and  place  as  it 
thinks  fit,  and  on  such  bail  or  seonrity  be¬ 
ing  given,  may  release  him. 

Nothing  in  this  Section  authorizes  a 
Munsifi  to  impose  a  fine  of  more  than  two 
hundred  rupees,1 ’’ 

“170.  Procedure  when  witness  abscotids. 
—If  any  person  so  failing  to  oomply  with  a 
summons  absconds  or  keeps  out  of  the  way, 
so  that  he  cannot  be  apprehended  and 
brought  before  the  Court,  the  provisions  of 
Seofions  163,  164  and  165  shall,  mutatis 
mutandis,  apply."  . 


II,  For  Form  of  Warrant  of  committal, 
see  Appendix  B,  Form  No.  18. 


Or.  XVI.  r.  19  [  =  S.  171  =  Or,  XVI,  r.  IS] 

The  corresponding  Seotion  of  Begulatlon 

“171.  Persons  bound  to  attend  in  person,- 
No  one  shall  be  bound  to  attend  in  person  to 
give  evidenoe  or  to  be  examined  in  Court 
unless  he  resides- 

(o)  within  the  local  limits  of  its  ordina¬ 
ry  original  jurisdiction,  or 

(5)  without  Buch  limits  and  at  a  place 
less  than  fifty  milesfrom  the  Oourt- 

The  requisition  to  put  in  personal  appear- 
anoe  to  a  person  residing  at  a  distance  of 
more  than  50  miles  from  the  place  where 
the  Court  is  held  and  beyond  the  limits  of 
the  Court’s,  jurisdiction  is  not  legal. — 

3  T.  L.  R.,  19. 


[Note  the  new  Rule.] 
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20.  Where  any  party  to  a  suit  present  in  Court  refuses, 
Consequence  oi  re-  without  lawful  excuse,  when  required  by  the 
evidence  wien'onUed 'on  ^ourt>  t0  give  evidence  or  to  produce  any  docu- 
by  Obut(i.w  ment  then  and  there  in  his  possession  or  power, 

the  Court  may  pronounce  judgment  against 
him  or  make  such  order  in  relation  to  the  suit  as  it  thinks  fit. 


Or.  XVI,  r.  20  [=S.  172  =  Or.  XVI,  r.  20] 
The  corresponding  Seotion  of  Regulation 
II  of  1065  ran  as  follows 
“172.  Consequence  of  refusal  of  party  to 
give  evidence  when  called  on  by  Court.— It 
any  party  to  a  suit  who  shall  be  ordered  to 
abfcend  bo  give  evidenoe  or  produce  a  docu¬ 
ment  shall,  without  lawful  excuse,  fail  to 
comply  with  such  order,  or  attending  or  be¬ 
ing  present  in  Court  refuses,  without  lawful 
exouse,  when  required  by  the  Court,  to  give 
evidenoe  or  to  produoe  any  dooumenb  then 
and  there  in  his  actual  possession  or  power, 
the  Court  may,  in  its  discretion,  either  pass 
a  decree  against  bim,  or  make  such  order  in 
relation  to  the  suit  as  the  Court  thinks  fit." 


1.  The  default  of  a  oo-delenaant  to  ap- 
pear  as  a  witness  is  no  valid  ground  for  giv¬ 
ing  a  decree  against  the  others,  and  the 
power  of  the  Court  to  pass  judgment  against 
a  defaulting  party  could  not  be  exercised 
exoept  on  the  day  on  whioh  the  default 
occurred. 

If,  as  in  the  oase,  the  Coart  chose  to  ad¬ 
journ  the  hearing  to  another  day  on  some 
other  ground,  the  Court  must  be  presumed 
to  have  oondoned  the  fault,  or,  at  least, 
waived  the  power  of  giving  judgment  for 
default,  and  there  is  nothing  in  the  law  to 
warrant  the  exeroise  of  such  power  (whioh 
it  is  not  only  not  imperative  upon  the  Courts 
to  exercise,  but  should  be  put  in  force  with 
great  discrimination)  on  a  subsequent  day. 


a.  The  provisions  of  this  Section  apply 
only  to  oases  of  contumacious  refusal  by 
party  to  appear  in  obedienoe  to  the  order  of 
the  Const.—  3  T.  L.  R.,  td. 


3,  On  the  defendant's  application,  a  notice 
was  issued  to  plaintifi's  Vakil  to  produce  his 
client  on  a  certain  day.  The  notice  should 
have  been  to  the  plaintiff,  though  it  may 
have  been  served  on  the  Vakil.  The  formof 
the  notioe  was  therefore  not  suoh  as  the  law 
contemplated.  However,  the  plainoiff  ad¬ 
mitted  that  his  Vakil  gaye  him  intimation 
of  the  notice.  The  case  was  adjourned, 
and  the  plaintiff  had  no  notioe  of  any  of  the 
days  to  whioh  the  oase  stood  adjourned. 

Held.— (1)  In  the  absence  of  a  written 
notioe  to  plaintiff  requiring  his  attendance 
on  any  of  the  adjourned  hearing  days,  a 
Court  is  nob  justified  in  visiting  a  party 
with  the  extreme  penalty  provided  by  Sec¬ 
tion  156  (old)  a  penalty  whioh  is  intend¬ 
ed  to  meet  only  oases  of  oontumaoious  re¬ 
fusal  to  obey  the  orders  of  the  Court, 

(3)  A  verbal  order  to  a  Vakil  to  produce 
his  client  does  not  satisfy  the  requirements 
of  the  law.—  7  T.  L,  R„  U. 

Fob—  24  T.  L.  R.,  72. 

4.  For  want  of  timely  hobioe,  the  plaintsifi 
was  not  able  to  attend  before  the  lower 
Court  and  give  evidenoe  on  the  day  appoint¬ 
ed.  From  the  perusal  of  the  diary,  It  was 
seen  that  the  neglect  of  his  Vakil  to  com¬ 
municate  to  plaintiff  the  orders  of  bhe  Court 
as  they  were  passed  was  the  sole  cause  of 
his  non-attendanoe.  The  -3rd  defendant, 
therefore,  was  fairly  entitled  to  olalm  ex¬ 
emption  from  the  costs  of  this  appeal  which 
was  brought  about  by  the  negligenoe  of  the 
plaintifi’s  Vakil.  The  proper  oourse  was  to 
excuse  plaintifi’s  default  and -to  exonerate 
3rd  defendant  from  liability  to  pay  the 
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21.  Where  any  party  to  a  suit  is  required  to  give  evidence 
suies  as  to  witnesses  or  Pr0<^uce  a  document,  the  provisions  as  to 
to  apply  to  partleunsum-  -witnesses  shall  apply  to  him  so  far  as  they  are 
moMd-  applicable. 


5  e  A  defendant  was  summoned  to  appear 
as  a  witness  in  the  oaseon  a  certain  date. 
Bat  as  he  was  unable  to  be  present  that  day, 
he  got  an  adjournment.  Meanwhile,  on 
the  application  of  the  plaint-in,  the  Court 
passed  an  order  that  the  defendant  should 
he  produced  on  a  partionlar  date  and  the 
same  was  oommunioated  to  his  Vakil.  But 
the  notioe  issued  to  defendant  was  returned 
nneerved  and  the  defendant  defaulted  to 
appear. 

3eld.~ Such  a  default  was  no  contumaci¬ 
ous  defiance  of  authority  so  as  to  justify  the 
Court  in  exeroising  Its  discretionary  powers 
under  the  penal  provisions  of  Seotionl72, 
Civil  Procedure  Code. 

“  The  power  given  by  the  Section  is  one 
whloh  ought,  from  its  very  nature  and 
effect,  to  be  used  with  caution  and  forbear* 
anoe  and  was  clearly  intended  to  be  enforced 
only  in  extreme  cases  of  contumaoions  re¬ 
fusal  to  give  evidence  as  to  material  facts 
in  the  oase,”  To  render  a  person  liable  to 
the  penalty  attaching  under  the  Section,  it 
must  be  shown  that  notioe  has  been  daly 

6.  Where  the  lower  Coart  gave  a  deoree 
for  plaintiff  under  Section  172,  C.  P.  0., 
owing  to  defendants’  having  vexatiously 
withheld  their  accounts  which  were  mate¬ 
rial  to  plaintiff's  case  : 

E eld,— The  High  Coart  saw  no  grounds 
to  interfere  with  the  discretion  of  the  lower 
Court  under  Section  172,  0.  P.  0,— 

K*  P,,  866t 

7.  Where  a  peremptory  order  was  given 
to  plaintiff  to  appear  as  witness  on  a  certain 
day  with  a  threat  of  the  dismissal  of  the 
Shit  lq  case  of  default,  and  the  plaintiff  de¬ 


faulted,  the  Court  has  power  to  dismiss  the 
suit  under  Section  172  of  the  C.  C.  The 
Court’s  failure  to  pronounce  judgment  on 
t  he  very  day  of  default  cannot  save  the 
plaintiff  from  the  legal  consequences  of  her 
contempt. 

The  lower  Court  was  not  wrong  In  refus¬ 
ing  to  examine  plaintiff’s  witnesses  onthe 
day  of  default. —  2  $,  D.,  196, 

8.  To  enable  a  valid  order  to  be  passed 
under  Section  172,  the  party  must  be  oalled 
upon  to  do  something  and  must  dhobey 
the  order.  It  is  not  enough  that  the  party’s 
Vakil  should  be  oalled  on  to  cause  the  party 
to  do  something.  The  notioe  should  have 
been  addressed  to  the  party,  though,  possi* 
bly,  it  might  be  served  on  hie  Vakil,  There 
is  no  other  Seotiou  in  the  Code  which  would 
empower  the  Court  to  deoree  a  suit  against 
a  party  for  failure  to  obey  an  order  of  the 
Court.—  14  T. 


On.  XVI,  i*.  21  [=S.  173  =  Or.  XVI,  r.2l\ 

Seotlon  173  of  the  old  Regulation  was  as 

“  173.  Bales  as  to  witnesses  to  apply  to 
parties  summoned . — Whenever  any  party 
to  a  suit  is  summoned,  either  at  the  instance 
of  the  Court  or  on  the  application  of  the 
other  party,  to  give  evidence  or  to  produce 
a  dooumenb,  the  Rules  as  to  witnesses  con¬ 
tained  in  this  Code  shall  apply  to  him  so  far 
as  they  are  applicable.” 


Or.  XVII,  r.  i ]  THE  CmL  FBOCEDTJHE  CODE 
ORDER  XVII. 

Adjournment*. 

i.  (1)  The  Court  may,  if  sufficient  cause  is  shown,  at  any 
stage  of  the  suit  grant  time  to  the  parties  or  to 
ana°adionm  hwfng.™8  any  of  them,  and  may  from  time  to  time  adjourn 
the  hearing  of  the  suit. 

(2)  In  every  such  case  the  Court  shall  fix  a  day  for  the 
further  hearing  of  the  suit,  and  may  make  such 
Costs  of  adjournment.  as  it  thinks  fit  with  respect  to  the  costs 

occasioned  by  the  adjournment : 

Provided  that,  when  the  hearing  of  evidence  has  once  begun, 
the  hearing  of  the  suit  shall  be  continued  from  day  to  day  until  ajl 
the  witnesses  in  attendance  have  been  examined,  unless  the  Court 
finds  the  adjournment  of  the  hearing  beyond  the  following  day  to 
be  necessary  for  reasons  to  be  recorded.  \ 


Or.  XVII,  r.  1[=S.  161  =  Or.  XVII,  r.  1] 

1.  In  SuMSule  (3),  the  words  "  In  every 
Buoh  case  ”  have  been  substituted  lor  (*  In 

2.  In  the  Proviso,  the  words  “  beyond 
the  following  day  ”  have  been  added;  and 
the  words  “by  the  Judge  with  his  own 
hand”  whioh  occurred  alter  the  word 
“  recorded  ”  at  the  end,  have  been  omitted. 

1.  The  delendant  was  fairly  entitled  to 

stantial  nature,  and  adduoe  the  same  at  the 
trial  of  the  oase.  She  had  no  opportunity 
to  seek  out  evidence,  the  suit  being  deoided 
at  the  first  hearing  for  the  settlement  of 
issues,  In  faot,  there  had  been  no  proper 
trial  in  the  oase,  and  the  deoree  passed 
without  a  proper  trial  in  the  manner  con¬ 
templated  by  the  Code  of  Civil  Procedure 
oould  not  be  supported.  The  lower  Court’s 
decree  was  reversed.--  5  T.  L.  R.,  76> 

2.  A  preliminary  objection  raised  by  the 
appellant  was  that,  owing  to  the  intervention 


of  holidays  he  oonld  not  get  copies  of  the 
issues  in  time  bo  apply  for  summons  earlier, 
Any  how,  on  the  ground  alleged  by  him,  he 
ought  to  have  applied  to  the  lower  Court  for 
an  adjournment  under  Seotion  151,  0.  P.  C. 

had  not  been  done.  To.  allow  snoh  exouses 
in  appeal  would  be  bo  encourage  laxity  in 
the  procedure  of  the  lower  Courts.  The 
objection  was  therefore  disallowed  (F.  B,). 

1  S.D.,  302. 

S,  Held  (Govinda  Pillai,  J.  dissenting).— 
The  High  Court  has  power  under  Seotion 
568  of  the  Civil  Procedure  Code  {hew  Seotion 
89]  to  revise  an  interloontory  order  regar¬ 
ding  bhe  payment  of  the  day’s  oosts  passed 
under  Seotion  151  of  the  Civil  Procedure 

matter  (F,  B*).l  «! 

4.  One  of  the  defendants  In  a  Civil  sulfa 
applied  for  an  adjournment  to  enable  him  to 
file  his  written  statement.  The  Court 
ordered  the  applicant  to  pay  day’s  costs  to 
the  opposite  party,  and  adjourned  the  oase 
to  a  future  day  for  settlement  of  issues ; 


Or.  xvii,  r.  2  ]  The  Civil  Procedure  Code 


2.  Where,  on  any  day  to  -which  the  hearing  of  the  suit  is 
Procedure  if  parties  adjourned,  the  parties  or  any  of  them  fail  to 
bn  to  appear  on  aay  appear,  the  Court  may  proceed  to  dispose  of  the 
suit  in  one  of  the  modes  directed  in  that  behalf 
by  Order  IX  or  make  such  other  order  as  it  thinks  fit. 


evidence  would  be  oarried  outs.  On  the 
other  hand,  the  continuance  of  the  irregular 
and  the  irresponsible  drafting  of  affidavits 
and  the  countenancing  of  the  same  by  the 
Ooart  would  be  to  reduoe  the  whole  pro- 
ceediDgfl  to  a  lazoe  and  only  tend  to  defeat 
the  object  of  the  Legislature  iu  making 
these  provisions. 

Affidavits  not  in  oonformity  with  the  pro* 
visions  should  perforce  be  rejected.- 


Or.  XVU,  p.2  [-8.159 

-  Or,  XVII,  r.  2} 

Case  Law. 

1.  When  a  oase  Is  disposed  of  under  Sec¬ 
tion  185  (of  Regulation  II  of  1037),  it  oannot 
be  re-admitted  as  having  been  heard  ex 
parte .  The  decision  was  not  an  ex  parte 
decision  and  consequently  oould  not  be  set 
aside  on  an  application  as  if  it  were  an  ex 
parte  deoree. 


on  the  record,  notwithstanding  suoh  de¬ 
fault.1’]-  1  T.  L.  R.,  50. 

Diss.-lO  T,  L.  R.,  161, 

2.  It  was  objected  bo  for  first  defendant 
that  plaintiff’s  suit  which  had  been  onoe  dis¬ 
missed  for  default  of  appearance  on  the  day 
fixed  for  production  of  evidenoe  and  after 
the  settlement  of  issues,  ought  not  to  have 
been  restored  to  the  file  on  a  mere  applica¬ 
tion  under  Section  108  [see  Or,  IX,  r,  6  ]. 
As  the  first  dismissal  of  the  suit  oould  not 
be  treated  as  a  decision  on  the  merits,  the 
order  for  restoring  the  oase  to  the  file  un¬ 
der  Section  108  oould  not  be  found  fault 
with.  In  1  Mad,  387,  where,  as  In  this  oase, 
issues  were  recorded  and  a  date  fixed  by 
the  Court  of  its  own  motion  for  production 
of  evidence,  and  plaintiff  failed  to  appear 
on  this  latter  date,  It  was  held  that  Section 
148  (corresponding  to  Section  135  of  Regu¬ 
lation  II  of  1037)  was  inapplicable,  the  oase 
not  being  one  whioh  had  been  adjourned  in 

dace  his  proofs  (F.  B.).—  10  T.  L.  R„  Z51. 


The  defendant  in  the  ease  applied  for  a 
review,  or  re-hearing  or  re-trial,  the  result 
being  that  the  case  was  restored  to  the  file 
and  a  decision  passed  reversing  that  ori¬ 
ginally  entered  for  the  plaintiff.  This  pro¬ 
cedure  was  wholly  irregular.  As  the  re- 
admission  was  made  wholly  without  juris¬ 
diction,  it  was  set  aside  on  appeals 
[Section  185  referred  to  was  &b  follows  s— 
“if  either  party  to  a  suit  to  whom  t|me 
may  have  been  granted  shall  fail  to  produoe 
his  proofs,  or  to  cause  the  attendance  of  his 
witnesses,  or  to  perform  any  other  act  for 
which  time  'may  have]  been  allowed,  the 
Court  shall  proceed  tola  decisiongof  the  suit 


3,  After  settlement  of  issues,  the  suit  was 
adjourned  from  time  to  time  at  the  request 
of  the  parties.  On  the  last  oooasion  when 
the  oase  was  taken  up,  the  defendant’s  Vakil 
applied  for  adjournment,  bub  neither  the 
plaintiff  nor  her  Vakil  put  in  an  appearance, 
The  Court  rejected  the  application  and  de¬ 
cided  the  suit  against  the  plaintiff.  The 
plaintiff  applied  under  Section  98  0.  F.  C., 
[  *=  Or.  IX,  r.  9  \  for  restoration  of  the  suit 
but  her  application  was  rejeoted  on  the 
ground  that  the  suit  had  been  disposed  of 
not  under  Section  152  G*  F-  0,,  but  “on  the 
merits  after  several  adjournments  after  the 


Regulation  VIll  or  lioo.  [  Or.  XVII,  r.  a 


Held  (on  appeal  by  the  plaintiff). — 

The  Coact  must  be  deemed  to  have  dis¬ 
missed  the  snit  for  default  under  Section  152 
C.  P.  C.,  and  the  plaintiffs  application  for 
restoration  was  well-founded  and  shoold  be 
granted. 

If  on  a  date  to  which  the  snit  stands  ad¬ 
journed,  whether  at  the  instanoe  of  a  party 
or  otherwise,  both  parties  or  either  of  them 
fail  to  appear,  the  Oonrt  ought  to  proceed 
under  Section  152  C.  P.  Q„  and  if  on  the 
said  date  there  is  no  sueh  default  of  appear* 
anoe  but  there  is  suoh  default  as  is  contem¬ 
plated  by  Section  153  0.  P.  0.,  action  should 
be  taken  under  the  latter  Section.  Sections 

152  ana  153  0,  P.  C.,  are  independent  and 

tended  to  overlap  the  other. 

Both  Seobions  352  and  153  (Rules  2  and 
3)  contemplate  default.  Whereas  in  Seo- 
tlon  152  provision  is  made  for  the  failure  of 
the  parties  to  appear  in  Oonrt  when  a  oase 
is  taken  up  on  the  date  to  which  the  hear, 
ing  is  adjourned,  the  next  Section  .  pre¬ 
scribes  the  procedure  to  be  followed  when  a 
party  to  whom  time  has  been  granted,  fails 
to  have  his  evidence  ready  or  to  perform 
any  other  act  necessary  to  the  farther  pro¬ 
gress  of  the  suit.  Beading  the  Sections  to¬ 
gether,  one  is  easily  oonvinoed  that  the  one 
is  not  intended  to  over-lap  the  other.  The 
view  that,  where  a  party  nob  only  fails  to 
appear  but  also  fails  to  produoe  evidence  or 
to  perform  any  other  act  necessary  to  the 
further  progress  of  the  suit,  Section  152  is 
inapplicable,  but  the  provisions  of  Section 

153  ought  to  be  availed  of  by  the  Court, 
is  not  consistent  with  the  scheme  of  the 
Code.  Tosasbain  such  a.  view,  some  such 
words  as  ‘to  appear  or  ’  after  the  word  'fails’ 
have  to  be  introduced  into  Section  153. 
Having  regard  to  the  persistency  of  the 
British  Indian  Legislature  in  substantially 
retaining  the  wording  of  Seobion  158  in  the 
newly  enacted  Code  of  1908  [Or.  XVII, 
r.  3],  the  intention  of  the  Legislature  must 
be  gathered  from  the  language  used  to  ex- 
press  it. One  point  of  ditterenoe  between  the 


language  of  Section  152  and  that  of  Section 
153  is  worth  noting.  In  the  latter  Section, 
it  is  enacted  that  'notwithstanding  such  de¬ 
fault'  (i  failure  to  produoe  evidenoe 
&c.,),  the  Court  may  prooeed  to  decide  the 
suit  forthwith.  In  the  other  Section,  how- 
aver,  where  a  party’s  failure  to  appear  is 
dealt  with,  no  corresponding  phrase  is  in* 
serted,  bat  it  is  merely  said  that  the  Oonrt 
may  prooeed  to  dispose  of  the  snit.  What¬ 
ever  be  the  reason  for  this  point  of  distinc¬ 
tion,  It  oannot  be  said  to  be  devoid  of  signi- 
iioanoe.  Probably  the  expressions  ‘to  dis¬ 
pose  of’  and  ‘to  deoide’  need  in  Seotion  1S2 
and  Seotion  153  respectively,  have  to  be  in¬ 
terpreted  in  the  light  of  the  above  distinc¬ 
tion.  While  the  disposal  of  the  suit  under 
Seotion  152  entitles  the  aggrieved  party  to 
get  rid  of  the  order  against  him  by  making 
an  application  in  due  course,  the  decision 
under  Seotion  153  compels  him  to  appeal 
therefrom, if  he  wants  the  derision  lobe 
set  aside.  It  may  even  be  that,  though  a 
disposal  of  the  snit  for  default  of  appearanae 

same  cause  of  aotion,  it  has  not  the  efieot 
of  res  judicata  to  the  fullest  extent  as  in 
the  oase  ot  a  derision  of  the  snit  contemplat¬ 
ed  by  Seotion  15S.  The  disposal  of  the  suit 
for  the  default  Bpeoified  in  Seotion  152  is, 
therefore,  intended  to  be  distinguished 
from  the  decision  of  the  3uit,  where  the  de¬ 
fault  is  of  the  particular  kinds  enumerated 
in  Seotion  163. 

The  most  appropriate  oonstrnotion  of  the 
law  appears  for  these  reasons  to  be  to  re¬ 
gard  Seotion  152  and  Section  153  as  inde¬ 
pendent  and  mutually  exolnsive. 

In  41  Qal.  956,  it  was  laid  down  that  the 
points  of  distinotion  between  Bales  2  and  3 
are  (1)  Bale  2  applies  to  hearings  adjourned 
at  the  Instanoe  of  the  Oonrt  and  Rule  3  to 
those  adjourned  at  the  instanoe  of  a  parly 
who  wishes  to  do  some  aot  neoessary 
to  the  progress  oi  the  enit,  bat  has  de¬ 
faulted  ;  (2)  where  there  are  materials  on 
the  reoord,  the  proper  prooedure  to  follow 
is  what  is  prateribed  by  Buie  3,  Bat, 
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Of.  XVII,  r.  3]  THE  OlVTL  PKOOBDOTtft  CODE 

3.  Where  any  party  to  a  suit  to  whom  time  has  been  granted 
Oonrt  ma  tooeea  t0  Pr°duoe  his  evidence,  or  to  cause  the  at- 
notwithstanding5  eifehec  tendance  of  his  witnesses,  or  to  perform  any 
e^aLoe^eta0  other  act  necessary  to  the  further  progress  of  the 

suit,  for  which  time  has  been  allowed,  the  Court 
may,  notwithstanding  such  default,  proceed  to  decide  the  suit  forth¬ 
with. 


there  is  no  jnstifioation  for  distinguish¬ 
ing  the  scope  and  operation  of  Bales  2  and 
3  as  suggested  in  the  above  oase.  The  lan¬ 
guage  of  Rule  2  ought  not  to  be  so  restriot- 
ively  interpreted  as  to  coniine  its  scope  to 
adjournments  made  at  the  inetanoe  of  the 
Court,  nor  is  it  always  easy  to  determine  in 
a  oase  whether  the  adjournment  is  ordered 
by  the  Court  suo  molu  or  at  the  party’s  in¬ 
stance.  Further,  there  is  no  warrant  for 
reading  into -the  provisions  of  Buie  3,  the 
qualification  “where  there  are  materials  on 
the  record’ ’.  The  question  whether  there 
are  suoh  materials  is  not  easy  to  deoide. 
The  vagueness  of  thiB  condition  is  likely  to 
load  to  farther  confusion.— 


4.  In  Buie  2  of  Order  XVII,  the  basis  of 
the  decision  is  the  default.  On  the  other 
hand,  under  Bnle  3,  the  decision  is  in  spite 


anoe  as  contemplated  in  the  provisions  of 
Order  IX,  so  far  as  suoh  party  is  oonoornod. 
Secondly.— No  suoh  appearance  could  be 
held  to  have  been  entered  even  if  the  party 
or  his  pleader  or  both  are  present  and  their 
application  for  time  is  refused  whereupon 
they  retire  from  the  conduot  of  the  oase. 
Suoh  retirement  need  not  expressly  be 
stated  to  the  Court,  the  same  being  liable' 

made  out  in  the  oase. 

Thirdly.— The  expression  of  inability  to 
condnot  or  a  proposal  to  retire  from  the 
conduct  of  the  case  must  be  made  when  the 
case  is  taken  up  for  trial  on  a  particular 
date.  Suoh  Intimation  given  by  the  party 
or  his  agent  or  his  pleader  after  participat¬ 
ing  in  the  condnot  of  the  oase,  the  same 
being  not  in  connection  with  applications 
for  the  grant  of  lime,  would  not  justify 
suoh  condnot  being  held  to  constitute  an  ap- 
pearanoe  within  the  meaning  of  the  above 


plates  the  non-appearance  of  the  parties  or 
any  of  them,  while  the  latter  assnmes  the 
appearance  of  the  parties  and. contemplates 
some  other  default  than  non-appearance. 
Before  Bnle  3  oan  apply,  there  must  be  a 
decision  on  the  records  as  they  stand,  and 
the  default,  be  it  what  it  may,  should  not  be 
made  the  ground  of  decision.  Again,  under 
the  same  Bnle,  time  should  be  granted  to  a 
party  to  perform  some  aot  for  the  further 
progress  of  the  suit,—  18  T.  L.  d.,  698, 
5.  The  principles  to  be  borne  in  mind  in 
determining  whether,  in  any  case,  there 


Fourthly.— The  bona  fidetoi  the  patty 
with  respect  to  the  default  referred  to 
above  is  not  a  matter  which  will  have  a 
material  bearing  in  the  determination  of 
the  qnestion  of  appearance,  as  the  same  has 
to  he  taken  into  aooonnt  only  in  disposing 
of  an  application  under  Order  IX,  Bnle  13. 


was  appearanoe  or  not,  are:- 
Firstly,— If  the  party  or  his  pleader  ie  not 
present  in  Oparti,  there  oould  be  no  appear- 
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REGTJLATION  VIII  OF  1100.  t  Or.  XVII,  r.  3 


Or.  XVII,  r.  3  [  =  S.  153=Or.  XVII,  r.  3] 


1.  As  the  deed  of  sale  on  which  the 
plaintiff’s  suit  was  based  was  insufficiently 
stamped,  the  lower  Coart  called  on  him  to 
pay  the  penalty  required  nnder  the  Stamp 
Regulation  within  one  month,  Plaintiff  ap¬ 
plied  ior  a  review  of  the  order,  and  the  ap¬ 
plication  was  rejected.  Aa  the  penalty  had 
not  been  paid,  the  Judge  ordered  the  dis¬ 
missal  of  the  suit.  This  order  was  upheld. 

The  request  of  the  plaintiff’s  Vakil  for 
time  to  pay  the  penalty  was  deolined  by  the 
Bigh  Court,  as  plaintiff  had  been  given 
abundanoe  of  time  by  the  lower  Court.  His 
suit  could  not  proceed  without  the  deed 
being  put  in  evidence,  and  he  having  put 
himself  out  of  Court  by  his  conduct,  the 
appeal  was  dismissed _ 9T.L,  R,  188, 

2.  A  deolsion  on  the  reoord  under  Sec¬ 
tion  136  of  the  Civil  Procedure  Regulation 
£  of  i'037  has  all  the  legal  effects  of  ah  ad¬ 
judication  on  the  merits  for  purposes  of  ret 
judicata,  [For  Section  135  referred  to  see 
under  previous  Rule.]—  12  T.  L.  R.,  191, 

Ref.— 33  T.  L.  R.,  33 

(=6T.r,.  J.,136), 

8.  Seotlon  153  of  the  Civil  Procedure 
Code  does  not  authorise  a  Judge  to  dismiss 
a  plaint  because  the  plaintiff  to  whom  time 
was  granted  to  file  fresh  plaints  for  the 
further  progress  of  the  suit  failed  to  per¬ 
form  the  same,  but  only  to  prooeed  to 
decide  the  suit  forthwith  notwithstanding 
sujh  default.—  '  15  T.  L.R.,  US. 

4.  Suit  for  declaration  that  plaintiff  is 
entitled  to  an  equity  of  redemption  in' plaint 
properties.  The  plaintiff  fixed  the  market 
value  at  eight  thousand  and  odd  fanams 


mentioned  in  the  written  statement  and  re¬ 
turned  the  plaint  for  presentation  to  the 
proper  Court. 

Held.— The  proper  procedure  for  the 
Judge  should  have  been  to  dismiss  the  suit 
nnder  Seotion  163,  Civil  Procedure  Code, 
The  question  of  jurisdiction  being  at  the 
fore-front  of  a  litigation,  the  suit  cannot 
progress  till  it  is  decided,  and  if  the  plaintiff 
would  not  obey  an  order  necessary  to  the 
further  progress  of  the  suit,  the  Court  had 
inherent  powers  to  dismiss  the  suit  beoause 

side  the  suit  on  the  merits. 

In  21  Mad.j  *03,  it  was  impliedly  held 
that,  if  a  plaintiff  had  been  ordered  to  pay 
the  defendant’s  day  costs  as  a  condition 
precedent  to  the  plaintiff’s  being  allowed  to 
oontinue  the  farther  progress  of  the  suit, 
his  suit  might  be  dismissed  on  default  of 

his  oompllanoe  with  that  order _ ' 

23  T.  L.  R„  332. 
S.  The  ICaranavan  of  a  Malajbar  Tarwad 
brought  a  suit  to  set. aside  a  Pattah,'  The 
parties  entered  into  an  oath  agreement 
under  which  the  plaintiff  was  to  take  oath, 
The  plaintiff  having  failed  to  take  oath,  the 
suit  waB  dismissed.  Subsequently,  another 
member  of  the  same  Tarwad  brought  the 
present  suit  for  the  same  relief,  It  was 
contended  for  the  defendants  that  the 
decree  in  the  prior  suit  barred  the  subse¬ 
quent  suit, 

Held . — The  decree  in  the  prior  suit  oprat¬ 
ed  as  res  judicata , 

The  plaintiff  in  the  former  suit  under¬ 
took  with  the  oonsent  of  the  defendants 
and  with  the  approval  or  oonsent  of  the 
Court,  to  furnish  the  Court  with  evidence 


Or.  Xvai.r  i]  the  oivu,  PaocEDtiRE  Cof>E 

order;  xviii. 

Hearing  of  the  Suit  and  Examination  of  Witnesses. 

1.  The  plaintiff  has  the  right  to  begin  unless  the  defendant 

Ei  ht  to  be  in  admits  the  facts  alleged  by  the  plaintiff  and 

g  8gm'  contends  that  either  in  point  of  law  or  on  some 

additional  facts  alleged  by  the  defendant  the 
plaintifE  is  not  entitled  to  any  part  of  the  relief  which  he  seeks, 
in  which  case  the  defendant  has  the  right  to  begin. 

2.  (1)  On  the  day  fixed  for  the  hearing  of  the  suit  or  on 

any  other  day  to  which  the  hearing  is  adjourn- 
dnottonmoU7idenoer°"  ed,  the  party  having  the  right  to  begin  shall 
state  his  case  and  produce  his  evidence  in  sup¬ 
port  of  the  issues  which  he  is  bound  to  prove. 

(2)  The  other  party  shall  then  state  his  case  and  pro¬ 
duce  his  evidence  (if  any)  and  may  then  address  the  Court  general¬ 
ly  on  the  whole  case. 

(3)  The  party  beginning  may  then  reply  generally  on 
the  whole  case. 


against  a  plaintifi,  as  a  deoision  of  the 
Court  allowing  the  plaintiffs  suit  in  terms 
of  the  oath  agreement,  if  the  oath  had  been 
taken,  would  have  been.  It  is  a  deoision  on 
the  reoords  as  the;  then  stood  before  the 
Const,  similar  to  a  deoision  passed  by  a 
Court  under  Section  15S. — 

32  T.  L.  R.,  39 


„  „  r.  8.-22  T.  L.  R.,  *6*. 


38  T.  L.  R.,  1M 
(=18  T.  L.  J.,  004). 
19  T.  L.  J.,  698. 

45  T.  L.  R.,  091. 


Or.  XVIU,  p.  1  [  =  S.  174,  Expin. 

=  Or.  XVIII,  r.  1  ] 


Op,  XVIII,  p,  2  (1)  [  =  S.  174 

=  Or.  XVIII,  r.  2  (I)] 
„  „  p.2  (2)  [=  S.  175,  Para  1 

=  Or.  XVIII,  r.  9)0)\ 
„  „  -  p.  2  (3)  [  =  S.  175,  Para  2 

=  Or.  XVIII,  r.  2  (3)  ] 

1.  In  Sub-Buie  (3)  the  words  “and 

may  then _ whole  oase"  are  new. 

2.  Para  2  of  the  old  Seotion  17S  was:— 
“She  party  beginning  is  then  entitled  to 
reply”. 
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Regulation  VIII  of  1100.  [  or.  xvm,  r.  4 

3.  Where  there  are  several  issues,  the  burden  of  proving 

,  ,  some  of  which  lies  on  the  other  party,  the 

issues.  party  beginning  may,  at  his  option,  either 

produce  his  evidence  on  those  issues  or  reserve 
it  by  way  of  answer  to  the  evidence  produced  by  the  other  party; 
and,  in  the  latter  case,  the  party  beginning  may  produce  evidence 
on  those  issues  after  the  other  party  has  produced  all  his  evi¬ 
dence,  and  the  other  party  may  then  reply  specially  on  the  evi¬ 
dence  so  produced  by  the  party  beginning;  but  the  party  be¬ 
ginning  will  then  be  entitled  to  reply  generally  on  the  whole 
case. 

4.  The  evidence  of  witnesses  in  attendance  shall  be  taken 
Witnesses  to  be  ex-  in  open  Court  orally  011  oath  or  affirmation 

amined  iu  open  Court,  (according  to  such  Rules  as  the  High  Court 
may,  in  that  behalf,  prescribe),  in  the  presence 
and  under  the  personal  direction  and  superintendence  of  the 
Judge. 


Or,  XVIII,  r.  3  [  =  S.  176, last  Para 
=  Or.  XVIII,  r.  3} 

Or.  XVU1,  r.4[=  S.  176 

=  Or.  XVIII,  r.d] 

L  The  corresponding  Buie  in  the  Bri¬ 
tish  Indian  Code  is  “4.  The  evidence  of 

orally  in  open  Court  in  the  presenoe  and  un¬ 
der  the  personal  direction  and  the  superin¬ 
tendence  of  the  Judge.” 

II.  The  difference  in  the  wording  of  the 
two  Rules  is  due  to  the  ahsenoe  of  a  Regu¬ 
lation  corresponding  to  the  British  Indian 
Oaths  Aot  and  the  consequent  necessity  to 
make  provision  for  administration  of  oaths 
to  witnesses. 

1.  The  usual  practice  is  said  to  be  not  to 
examine  the  witnesses  for  plaintiff  and 
defendant  on  the  same  day.  This  practice 
entails  hardship  on,  and  inconvenience  to, 
the  parties  and  witnesses  and  should  be  put 
ajstop  to.  When  the  examination  of  witnes- 


a  rule,  be  continued  from  day  to  day  until 
all  the  witnesses  in  attendance  in  the  oase, 
have  been  examined.  This  would  avoid  the 
heavy  expenses  which  the  parties  are  sub¬ 
jected  to,  by  having  to  take  out  fresh  sum- 


the  adjourned  dates.— 3  T.  L,  R.  App.,  Si. 


2.  The  refusal  of  the  Munsid  to  examine 
three  witnesses  produced  before  him  on 
plaintiff's  behalf  at  the  last  hearing  oould 
not  be  supported.  The  matter  would  have 
been  different,  if  the  application  of  the 
plaintiff  had  been  to  adjourn  the  hearing 

witnesses  not  named  in  the  original  list.  In 
the  case,  some  of  plaintiff’s  witnesses  named 
in  the  original  list  were  said  to  have  turned 
hostile  to  plaintiff,  and  three  other  men 
were  actually  produoed  in  Court  on  plain¬ 
tiff’s  behalf,  and  the  plaintiff  was,  in  the 
circumstances,  entitled  to  have  the  evi¬ 
dence  of  these  men  recorded  by  the  Court, 
The  case  was  remanded  to  take  the  evidence 
of  the  three  witnesses,  and  also  try  certain 
other  questions.—  10  T.  L.  R,  132. 


Of.  XVIII,  r.  s]  THE  ClVtL  PSOCEDTTRE  CODE 

5-  In  eases  in  which  an  appeal  is  allowed,  the  evidence 
How  evidence  shall  °f  each  witness  shall  betaken  down  in  writ- 
betaken  in  appealable  ing,  in  the  language  of  the  Court,  by  or  in  the 
presence  and  under  the  personal  direction  and 
superintendence  of  the  Judge,  not  ordinarily  in  the  form  of 
question  arid  answer,  but  in  that  of  a  narrative  and,  when  com¬ 
pleted,  shall  be  rerid  over  in  the  presence  of  the  Judge  arid  of 
the  witness,  and  the  Judge  shall,  if  necessary,  correct  the  same, 
and  shall  sign  it. 

The  Judge  shall  require  the  witness  to  sign  the  deposition 
taken  down  in  a  language  understood  by  the  witness.  In  case  of 
refusal,  the  Judge  shall  ascertain  and  record  the  reasons  assigned 
by  the  witness  for  refusing  to  sign  the  deposition. 

No  deposition  of  a  witness  shall  be  treated  as  invalid  for 
the  sole  reason  that  it  is  not  signed  by  the  deponent. 


Or.  XV111,  P.  5  [  =  S.177 

=  Or.  XVIII,  r.  6] 

I.  This  Bole  reproduces  Station  177  of 
Regulation  II  of  1065,  with  the  diSerenoe 
(1)  that,  in  the  firBt  Para,  the  words  “  and 
also  in  the  presence  of  the  parties  or  their 
pleaders”  whioh  ooourred  after  the  worde 
“of  the  witnesV' have  been  omitted;  and 
(a),  that  in  the  third  Para,  the  words  “pro¬ 
vided  that”  which  ooourred  in  the  beginning 
before  the  words  ‘‘no  deposition”  have  been 
omitted. 

II.  Para  one  of  this  Bale  is  the  same  as 
Section  183  of  the  Indian  Code  of  1883  and 
the  corresponding  ttale  in  the  present 
Code.  Paras  3  and  S  do  not  ooour  either 
in  the  old  or  the  new  Indian  Cade. 

The  Stetement  of  Objects  and  Seasons 
appended  to  the  Bill  which '^beoarne  Regu¬ 
lation  If  of  1066  explained  ap  foUows  the 
addition  of  the  two  PaiaB “Judges,  as  a 
measure  of  precaution,  requirt)  the  witness¬ 
es  to  sign  their  deposition  taken  down  in  tho 
language  understood  by  them. '"(the  addi¬ 
tion  made  legalizes  this  salutary  praotioe. 
A  witness  who  is  unwilling  to  sign  -the  de¬ 
position  has  only  to"  give  the  reasons  for  the 


same  to  be  reaorded  by  the  Oonrt,  It  will 
be  observed  that,  for  the  legal  validity  of 
the  deposition,  the  witness’  signature  is  not 
neOessar^  where  the  reasons  for  refusal  to 
sign  are  recorded.”—  S.O£B„  Para  26. 

III.  In  the  1901  Bill  to  amend  the  In-  ' 
dian  Code  of  1883,  a  provision  was  proposed 
for  the  witness  signing  his  deposition,  if  he 
admitted  its  correctness ;  and  the  Botes  on 
Clauses  to  that  Bill  said  It  seems  si- 
pedient,  if  only  in  order  to  seoure  unifor¬ 
mity  with  Clause  193  [see  Buie  16  Infra] 
to  require  a  witness’s  signature  to  his  depo¬ 
sition.  Ab  a  matter  of  faot  signatures  are 
very  largely  taken;  and  the  praotioe  is 
useful  in  making  deponents  hesitate  before 
resiling  from  their  prior  testimony.”  (This 
provision,  however,  was  not  adopted). — 

India  Gazette 
dated  21-12-1901,  Pt.  7. 

IV.  The  passage  in  the  first  Para  requlr. 
ing  the  presenoe  of  the  parties  or  their 
pleaders  was  omitted  by  the  Indian  Select 
Committee  on  the  1901  Bill  beoanse  they 
were  “strongly  of  opinion  that  the  validity 
of  a  depositlon  shouia  hot  be  vitiated  by  the 
departure  of  litigants  or  praetifioneis  Who, 


REGULATION  VIII  OF  1100.  (Or.  XVIII,  r.  10 

6.  Where  the  evidence  is  taken  dowii  in  a  language 

_.  .  „  .  ,  different  from  that  in  which  it  is  given,  and 

interpreted!  the  witness  does  not  understand  the  language 

in  which  it  is  taken  down,  the  evidence  as 
taken  down  in  writing  shall  be  interpreted  to  him  in  the  language 
in  which  it  is  given. 

7.  Where  the  evidence  is  not  taken  down  in  writing  by 
Memo  rand  am’  when  the  Judge,  he  shall  be  bound,  as  the  examina-/ 

evidence  not  taken  down  tion  of  each  witness  proceeds,  to  make  a' 
by  Judge.  memorandum  of  the  substance  of  what  each 

witness  deposes,  and  such  memorandum  shall  be  written  and 
sighed  by  the  Judge'  and  shall  form  part  of  the  record. 

8.  Where  all  the  parties  to  the  suit  who  appear  in  person, 
When  evidence :  w  and  the  Pleaders  of  such  as  appear  by  pleaders, 

be  taken  in  English.  do  not  object  to  have  such  evidence  as  is  given 
in  English  taken  down  in  English,  the  Judge 
may  so  take  it  down. 

9.  The  Court  may,  of  its  own  motion  or  on  the  applica- 
Afty  particular  quea-  tion  of  any  party  or  his  pleader,  take  down 

tion  apd  answer  may  be  any  particular  question  and  answer,  or  any 
*“  °wrl,  objection  to  any  question,  if  there  appears  to 

be  any  special  reason  for  so  doing. 

10.  Where  any  question  put  to  a  witness  is  objected  to  by 
Questions  objected  to  a  Party  0r  1x18  Pleader>  and  *6  Court  allows 

and  allowed  by  Court.  the  same  to  be  put,  the  Judge  shall  take  down 
the  question,  the  answer,  the  objection  and 
the  name  of  the  person  making  it,  together  with  the  decision  of 
the  Court  thereon. 


Or.  XVI11,  r.8  [  =  8.180 

«  Or.  XVIII,  r.  9] 


Or.  XVM,  r,  S  j;  -  S.  181 

~Or.XVm,r.l<H 
The  words  “  or  cause  to  be  taken  down  ’’ 


-  down"  have  been  omitted. 

OiOXVHl/r.  7  [  =  S.  179  - 

*  Or.  XV m,  r.  8]  Dr,  xv(Ui  r.  10  [  =  S.  182 
- —  -  Or.  XVM,  r.  Ill 
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Or.  XVIII,  r.  11]  IBS  CIVIL  PROCEDURE  CODE 


it.  The  Court  may  record  such  remarks  as  it  thinks  ma- 
on  terial  respecting  the  demeanour  of  any  -witness 

now  of  witnesses.  while  under  examination. 

12.  In  cases  in  which  an  appeal  is  not  allowed,  it  shall 
Memorandum  of  evi-  n°t  be  necessary  to  take  down  the  evidence  of 

aenoe  in  unappealable  the  witnesses  in  writing  at  length ;  but  the 
0“es'  Judge,  as  the  examination  of  each  witness 

proceeds,  shall  make  a  memorandum  of  the  substance  of  what  he 
deposes,  and  such  memorandum  shall  be  written  and  signed  by 
the  Judge  and  shall  form  part  of  the  record. 

13.  (1)  Where  the  Judge  is  unable  to  make  a  memorandum 
Judga  unable  to  make  as  required  by  this  Order,  he  shall  cause  the 

raob  memorandum  to  reason  of  such  inability  to  be  recorded,  and 
S?ty.rea8°ns  01  Hs  shall  cause  the  memorandum  to  be  made  in 
writing  from  his  dictation  in  open  Court. 

(2)  Every  memorandum  so  made  shall  form  part  of 
the  record. 

14.  (1)  Where  a  Judge  is  prevented  by  death,  transfer  or 
power  to  deal  with  other  cause*  from  concluding  the  trial  of  a  suit, 

evidence  taken  before  his  successor  may  deal  with  any  evidence  or  “ 
anoc  er  u  ge.  memorandum  taken  down  or  made  under  the 

foregoing  Rules  as  if  such  evidence  or  memorandum  had  been 
taken  down  or  made  by  him  or  under  his  direction  under  the 
said  Rules  and  may  proceed  with  the  suit  from  the  stage  at  which 
his  predecessor  left  it. 

(2)  The  provisions  of  Sub-rale  (1)  shall,  so  far  as  they 
are  applicable,  be  deemed  to  apply  to  evidence  taken  in  a  suit 
transferred  under  Section  23. 

Or.  XVIU,  r.  12  [  =  8. 184 

=  Or.  XVIII,  r.  IS] 


Or.  XVIII,  r.  13  [  =  S.  185 

=  Or  XVIU,  r.  24] 
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ttaatTIATlOH  VIII  or  1100.  t  &'•  XVlII,  r.  16 

15.  (1)  Where  a  witness  is  about  to  leave  the  jurisdiction 
Power  to  examine  °f  the  Court,  or  other  sufficient  cause  is  shown 

witness  immediately.  to  the  satisfaction  of  the  Court  why  his  evi¬ 
dence  should  be  taken  immediately,  the  Court 
may,  upon  the  application  of  any  party  or  of  the  witness,  at  any 
time  after  the  institution  of  the  suit,  take  the  evidence  of  such 
witness  in  manner  hereinbefore  provided. 

(2)  Where  such  evidence  is  not  taken  forthwith  and 
in  the  presence  of  the  parties,  such  notice  as  the  Court  thinks 
sufficient,  of  the  day  fixed  for  the  examination,  shall  be  given 
to  the  parties. 

(3)  The  evidence  so  taken  shall  be  read  over  to  the 
witness,  and,  if  he  admits  it  to  be  correct,  shall  be  signed  by  him, 
and  the  Judge  shall,  if  necessary,  correct  the  same,  and  shall 
sign  it,  and  it  may  then  be  read  at  any  hearing  of  the  suit. 

16.  The  Court  may  at  any  stage  of  a  suit  recall  any  wit- 
Conrt  may  reoall  and  ness>  w^°  ^as  been  examined  and  may  (sub¬ 
examine  witness,  ject  to  the  law  of  evidence  for  the  time  being 

in  force)  put  such  questions  to  him  as  the  Court 

thinks  fit. 


*'  186.  Power  to  deal  with  evidence  taken 
downing  another  Judge. — (1)  Where  the 
Judge  taking  down  any  evidence  or  causing 
any  memorandum  to  be  made,  under  this 
Chapter,  is  prevented  by  death,  transfer  or 
other  cause,  from  oonoluding  the  trial  of 
the  suit,  any  successor  to  suoh  Judge  may 
deal  with  suoh  evidence,  or  memorandum, 
as  if  he  himself  had  takehit  down,  or  cauB- 
ed  it  to  be  made,  and  proceed  with  the  suit 
from  the  stage  at  whioh  hie.  predecessor 
left  it. 

(3)  The  provisions  of  Sub-seotfon  (1) 
shall  apply,  so  far  as  they  oan  be  made  ap¬ 
plicable,  to  a  suit  transferred  under  Sec¬ 
tion  31 ; 


Provided  that 
thinks  fit,  direct  1 


the  High  Conrt  transfer¬ 
or  that  Seotdon  may,  if  it 
that  the  Court  to  whioh 
iferred  shall  recall  hU  or 
sees  who  have  been  examin- 
c  evtdenoe  afresh." 


Or.  XVIII,  r.  15  [  =  8. 187 

=  Or.X7Ul,r.l«\ 

I.  1.  In  Sub-Rule  (1),  the  words  “of  any 
party”  have  been  substituted  for  “of 
either  party." 

S.  In  Sub-Rule  (3),  the  words  “and  the 
Judge  shall,  if  necessary,  correct  the  same 
and  shall  sign  it "  are  new, 
n.  For  Form  of  Notice  to  parties  of  the 
day  fixed  for  examination  of  a  witness 
about  to  leave  jurisdiction,  see  Appendix  I, 
Form  No.  6. 


Or.  XVlll,  r.  16  £  =  8;  188 

-Or.  X71U,  r.  1T\ 
The  words  «  and  who  has  not  departed  in 
accordance  with  Seotion  168  ”  which  occnr- 
red  after  the  words  “  has  been  examined  ’’ 
have  been  omitted. 


Or.  XVitl,  r.  17  ]  THE  ClVIL  PBOOEDOBE  dODE 

:  17.  The  Court  may  at  any  stage  of  a  suit  inspect  any  pro- 
Power  Of  Court  to  perty  or  thing  concerning  which  any  question 
inepeot.  may  arise. 

ORDER  XIX. 

Affidavits. 

i.  Any  Court  may  at  any  time  for.  sufficient  reason  order 
Power  to  order  any  that  any  particular  fact  or  facts  may  be  proved 
point  to  be  proved  by  by  affidavit,  or  that  the,  affidavit  of  any  wit. 
affidavit.  negg  may  ijg  read  at  the  hearing,  on  such  con¬ 

dition  as  the  Court  thinks  reasonable  : 

Provided  that  where  it  appears  to  the  Court  that  either 
party  bom  fide  desires  the  production  of  a  witness  for  cross-ex¬ 
amination,  and  that  such  witness  can  be  produced,  an  order  shall 
not  be  made  authorising  the  evidence  of  such  witness  to  be 
given  by  affidavit. 

a.  (1)  Upon  any  application  evidence  may  be  given  by  ; 
Power  to  order  at-  affidavit,  but  the  Court  may,  at  the  instance  of  , 
tendance  of  deponent  either  party,  order  the  attendance  for  cross-  i 
for  oroee-examwation.  ex-amination  0f  the  deponent.  J 

(2)  Such  attendance  shall  be  in  Court,  unless  the  deponent  vs 
is  exempted  from  personal  appearance  in  Court,  or  the  Court  <s 
otherwise  directs. 


On.  XVlll,  n.  17  t  ==  „  =  Or,  ZVlll,  r.  IS]  °nred  witbont  an  amount  of  delay  or  ex- 
___  pense  which,  under  the  oiroumstanoe  of  the 


Mmtr^ATION  VIII  OF  lioo.  i  Or.  XX,  r.  i 

3.  (1)  Affidavits  shall  bs  confined  to  such  facts  as  the 
Mattecfl  to  which  deponent  is  able  of  his  own  knowledge  to 
affidavits  shall  be  con-  prove,  except  on  interlocutory  applications,  on 
ne  '  which  statements  of  his  belief  may  be  ad¬ 

mitted  : 

Provided  that  the  grounds  thereof  are  stated. 

(2)  The  costs  of  every  affidavit  which  shall  unneces¬ 
sarily  set  forth  matters  of  hearsay  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  (unless  the  Court 
otherwise  directs)  be  paid  by  the  party  filing  the  same. 


ORDER  XX. 

Judgment  and  Decree. 

1.  (1)  The  Court,  after  the  case  has  been  heard,  shall  pro- 
judgment  when  pro-  nounce  judgment  in  open  Court,  either  at 
nounoed.  once  or  on  some  future  day,  of  which  due 

notice  shall  be  given  to  the  parties  or  their 


(2)  A  Judge  may  pronounce  a  judgment  written  but 
judgment t0wttt6ennlby  no^  pronounced  by  his  predecessor. 

judge's  predecessor. 


The  words  “or  on  its  own  motion"  which 
ooourred  after  the  words  “of  either  party” 
have  been  omitted. 

The  word  “deponent”  has  been  substi¬ 
tuted  for  the  word  “declarant.” 

,  2.  $ub-BuI«  (2).— This  is  new. 

Or.  XIX,  r.  3  [  =  S.  191  =Or.  XIX,  r.  3] 
t.  Su$-Bule  (1)<— The  word  “deponent” 
has  been  substituted  for  the  word 
“deolarsnt." 

The  old  Broviso  was “  Provided  that 
reasonable  grounds  thereof  be  set  forth.” 

2.  Sub-Buie  (2) .— Thle  is  new. 


Or.  XX,  r.  1  (1)  [  =  S.  193  =  Or.  XX,  r.  1  ] 

„  r,  l(2)[  =  S.194=  „  r.  2] 

I.  For  Sections  193  and  191  of  Regula¬ 
tion  II  of  1065,  eee  under  Section  30  Supra. 

II.  In  the  original  BUI,  Bub-Rule  (2) 
wae  a  separate  Buie — 2—,  as  in  the  British 
Indian  Code.  The  Seleot  Committee  put 
Buies  land  2  of  the  original  Bill  as  Sub- 
Buies  (1)  and  (2)  of  Buie  1, 

.  Case  Law. 

1 .  The  acceptance  of  hearing  notes  from 
the  Vakils  in  lien  of  hearing  them  in  open 
Court  is  irregular.—  19  T.  L.  J„  455, 


Case  Law. 

See  Or.  XVIll  t,  1,-43  T,  L.  R„  185. 


Or.  XX,  r.  a]  THE  CIVIL  PROCEDURE  CODE 


a.  (1)  The  judgment  shall  be  written  by  the  Judge  in  his 
of  joci  -  own  hand  in  the  language  of  the  Court  or  in 
g  English  : 


Provided  that  the  judgment  of  District  Courts  need  not 
be  in  the  handwriting  of  the  Judges. 

(2)  In  cases  where  a  judgment  is  not  written  by  the 
Judge  in  his  own  hand,  each  page  of  the  judgment  shall  be 
signed  by  him. 

3.  The  judgment  shall  be  dated  and  signed  by  the  Judge 
a  „nt  to  ba  si  n.  in  open  Court  at  the  time  of  pronouncing  it 
ed.  gm"n  6  slgn"  and,  when  once  signed,  shall  not  afterwards 
be  altered  or  added  to,  save  as  provided  by 
Section  116  or  on  review. 


Op.  XX,  r.  2  [  =  Ss,  105,  196  =  „  ] 

L  SeotionB  195  and  .196  of  the  oia  Regu¬ 
lation  were  as  follow 

“195.  Language  of  judgment.— The  judg¬ 
ment  shall  be  written  by  the  Judge  in  his 
own  hand  In  the  language  of  the  Court  or 
in  English : 

Provided  that  the  judgments  of  the  High 
Court  and  the  District  Courts  need  not  ne¬ 
cessarily  be  iii  the  hand-writing  of  the 
Judges." 

“196,  Translation  of  judgment.— W  hen- 
ever  the  judgment  is  written  in  English, 
the  judgment  shall,  if  any  of  the  parties  so 
require,  be  translated  into  the  language  of 
the  Court,  and  the  translation  shall  also  be 
signed  by  the  Judge  or  suoh  officer  as  he 
appoints  in  this  behalf.” 

IX.  The  original  Bill  did  not  oontain 
this  Buie.  It  was  put  in  by  the  Select  Oom- 

HL  See  Seotion  103  Supra, 

Case  Law. 

Beishkars  should  strictly  observe  the 
rules  of  Civil  Procedure  in  settling  claims 
under  Regulation  III  of  1067  (Land  Aoqui- 

•Won). 


As  Seotion  9  of  Regulation  III  of  1067  re¬ 
quires  that  judgments  and  decrees  in  com¬ 
pensation  oases  should  be  recorded  in  the 
maimer  prescribed  in  the  Code  of  Civil  Pro¬ 
cedure,  Feishkars  should,  under  Section 
196  of  that  Code,  write  their  judgments  in 
their  own  hand. 

In  the  case,  the  deoision  was  written  in 
Malayalam  by  a  clerk  under  the  instruc- 
tions  of  the  Peishkar.  This  could  not  be 
accepted  as  a  legal  judgment  or  decree.  It 
was  Bet  aside.  The  case  should  be  restored 
to  the  file  and  re-heard  by  the  Peishkar 
and  fresh  judgment  reoo  rded  in  the  manner 
provided  by  law.—  14  T.  L.  R.,  SB, 


Op,  XX,  p.  3  [  =  S.  197  =  Or.  XX,  r.  S  J 

I,  The  corresponding  Sec  tion  of  the  old 
Regulation  wa  a  as  follows 

"197.  Judgment  to  be  dated  and  signed, 
— The  judgment  shall  be  dated  and  signed 
by  the  Judge  in  open  Oonrt  at  the  time  of 
pronouncing  it,  and  shall  not  be  altered  or 
added  to,  save  to  correct  verbal  errors  or  to 
supply  some  accidental  defect  not  affecting 

II,  Be;  review,  see  Seotion  88  and  Order 
XLT'Bulel. 


regulation  viii  of  1100.  [  Or.  xx,  r.  4 

4.  (1)  Judgments  in  non-appealable  cases  need  not  con- 

_ _  tain  more  than  the  points  for  determination 

pealabie  oases.  and  the  decision  thereon. 

(2)  Judgments  in  all  other  cases  shall  contain  a 
Judgments  in  other  concise  statement  of  the  case,  the  points  for 
oases.  determination,  the  decision  thereon,  and  the 

reasons  for  such  decision. 


Or.  XX,  n.  4  [  -  S.  198  =  Or.  XX,  r.i] 

Sub~Rule  (I).— The  wording  of  the  first 
p»ra  in  Section  198  of  the  old  Regulation 
was  “The  judgments  of  ike  Courts  In  non- 
appealable  oases . thereon." 

I.  A  Diaferiot  Judge,  In  appointing  a  cer¬ 
tain  person  as  guardian  of  the  person  and 
properties  of  a  minor  under  the  Guardian 
and  Wards  Regulation,  gave  no  reason  for 
his  order,  nor  even  referred  to  the  conten¬ 
tions  of  the  parties  or  the  evidence,  if  any, 
adduced  in  the  oase. 

Held,— The  order  of  the  Distriot  Judge 
was  passed  under  Regulation  11  of  1077,  and 
under  Section  43  of  that  Regulation,  the 
order  is  appealable.  It  is  necessary  that  a 
Court ,  disposing  of  a  matter  nnder  that  Re¬ 
gulation  by  an  order  that  is  subjeot  to  ap¬ 
peal,  should  write  a  judgment  containing 
all  the  points  referred  to  in  para  2  of  Sec¬ 
tion  198,  C.  P.  G.  The  procedure  prescrib¬ 
ed  in  the  Code  of  Oivil  Procedure  is  made 
applicable  under  Section  584  of  the  Code 
[new  Section  105]  to  all  proceedings  in  any 
Court  of  oivil  jurisdiction,  other  than  suits 
and  appeals.  This  Section  has  been  Inter¬ 
preted  to  mean  that  the  procedure  pre¬ 
scribed  in  the  Civil  Procedure  Gode  applies 
to  applications  for  probate,  guardianship, 
divorce  and  other  similar  matters.  Appli¬ 
cations  under  the  Guardian  and  Wards  Re¬ 
gulation  partake,  especially  whencontest- 
ed,  of  the  nature  of  suits ;  and  to  such  ap¬ 
plications  the  prooednre  laid  down  in  the 
Oivil  Procedure  Code  with  reference  to  the 
taking  of  evidence  and  the  writing  of  judg¬ 


ment  must  be  applied.  The  order  of  , the 
lower  Court  is  therefore  reversed.— 

28T.L.R,,  S3 
(«3T,  L.J.,  2S). 

Fol.-28  T,L.R„  197 

(«3T.L.  J.,  154). 

2.  The  judgments  in  Small  Cause  suits 

must  fully  set  forth  all  the  points  for  de¬ 
termination,  as  also  the  decision  upon  each 
point,  so  that  they  may  be  intelligible  when 
they  oome  np  for  purposes  of  revision.  The 
judgment  of  the  MAnsiS,  iu  the  oase, 
does  not  show  that  he  understood  and  con¬ 
sidered  the  facts  which  would  have  a  bear¬ 
ing  upon  the  right  decision  of  the  oase.  The 
judgment  is  set  aside  as  not  in  accordance 
with  law  and  the  suit  remanded.  The  par¬ 
ties  are  not  allowed  to  adduce  fresh  evi¬ 
dence,—  4  T.  L.  J.,  107 . 

Ref.— fi  T.L.  J.,  366. 

32  T.  L.R.,  335. 

*  DIss.— 43  T.  L.  R„  286. 

3.  The  judgmenb  in  a  Small  Gauss  Suit 
-was  as  follows “  The  only  point  for  deter¬ 
mination  is  whether  Exhibit  A  is  genuine. 
1  find  it  Is  not.  In  the  result,  etc," 

Held  (reversing  the  judgment).— The 
judgment  was  unsatisfactory  as  no  reasons 
were  given  sufficient  at  least  for  a  Revision 
Court  to  see  whether  the  trying  Oonrt  had 
applied  its  judicial  mind  to  the  matter  be- 

The  Legislature  does  not  require  Courts 
of  small  causes  to  write  elaborate  judgments 
as  in  original  suits  ;  this  is  merely  a  matter 
of  expediency  andiin  the  pnblio  interests. 


Regulation  viii  or  1100.  [Or.  xx, r. 5 

5.  In  suits  in  which  issues  have  been  framed,  the  Court 
Court  to  st»te  its  de  state  its  finding  or  decision,  with  the 

oisiou  on  eaoh  issue.  reasons  therefor,  upon  each  separate  issue, 
unless  the  finding  upon  any  one  or  more  of  the 
issues  is  sufficient  for  the  decision  of  the  suit. 


there  was  very  little  meaning  on  calling 
BUoh  a witnesB  that  party’s  own  witness. — 
43  T.  L.  R.,  48 
(=  18  T.  L.  J.,  393). 

7.  Judgments  in  non-appealable  eases 
need  contain  only  the  points  for  determina¬ 
tion  and  decision  thereon.  Although  in 
arriving  at  a  decision  the  Judge  has  to 
weigh  the  reasons  for  and  against,  to  see 
whioh  preponderate  and  to  be  governed  by 
that  preponderance,  it  is  not  obligatory  on 
him  to  record  the  reasons  for  the  decisions 
In  judgments  in  non-appealable  cases, 

It  is  a  well-known  canon  of  interpretation 
of  statutes  that  when  the  language  of  a 
statute  is  clear  and  unambiguous  it  must  be 
interpreted  in  its  ordinary  sense,  even 
though  it  leads  to  manifest  absurdity,  re¬ 
pugnance,  mischief  or  injustice. 


The  word  “  deoision  ”  as  t 
198  0.P.  C„  and  Section  14 
Courts  Regulation  is  oompreh 

«  Decision  ”  is  explained  a3  “ 
decree  pronounced  by  a  Conrl 
of  a  controversy  submitted  to 


used  in  Section 
4  of  the  Civil 

‘  a  judgment  or 

)  it  and  by  way 
the  questions 


raised  before  it,”  “  Deoision  ”  is  not  syno¬ 
nymous  with  ”  opinion.*1  A  deoision  of  the 
Oourt  Is  its  judgment,  the  opinion  is  the  rea¬ 
sons  given  for  that  judgment.  It  is  not 
obligatory  on  the  Judge  to  record  the  rea- 


or  the  deoision  in  judgments  In  no 


appealable  oases.  (Mr.  Justice  Parameswara 
Menon  and  Mr.  Justice  Narayana  Bad). 


Per  Joseph  Thaliath,  J,  dissenting.— The 
judgments  In  Small  Cause  suits  should  eon- 
tain  the  reasons  whioh  induced  the  Oourt  to 


unsatisfactory  If  no  reasons  whatever  are 
givetg,  sufficient  at  least  for  a  Revision  Court 


to  see  whether  the  lower  Oourt  had  applied 
its  judioial  mind  to  the  matter  before  it. 

Even  though  a  strict  interpretation  of 
the  relevant  Sections  may  sustain  the  con¬ 
clusions  arrived  at  by  a  majority  of  the 
Judges,  yet  the  fact  should  not  be  lost  sight 
of  that  such  an  interpretation  would  render 
the  High  Oourt  practically  helpless  to  re¬ 
dress  wrongs  that  may  have  been  done  by 
the  subordinate  Courts  In  the  exercise  of 
their  Small  Cause  jurisdiction.  If,  In  the 
interpretation  of  the  Section,  without  doing 
violence  to  the  language,  a  oonolusion 
whioh  would  be  manifestly  to  the  greater 
advantage  of  the  parties  and  more  conducive 
to  the  better  administration  of  jostioe, 
could  be  arrived  at,  suoh  an  interpretation 
should  be  adopted.—  43  T.  L.  R.,  286. 

8.  Under  Section  198,  C.  P.  0„  the 

points  for  determination  have  to  be  set  forth 
in  the  judgment.—  17  T.  L.  J.,  Id, 

9.  Courts  of  Small  Causes  must  raise 

the  points  for  determination  under  Seotion 
198,  C.  P.  G.,  and  when  this  provision  haa 
not  beefa  substantially  complied  with,  the 
High  Court  will  set  aside  suoh  judgment 
and  aeoree.—  17  T.  L.  J.,  130. 


Or.  XX,  1*.  5  t  =  S.  199  =  Or.  XX,  r.  S) 


I.  If,  In  the  opinion  of  a  Judge,  a  question 
of  fact  is  immaterial  for  the  deoision  of  a 
oase,  the  evidenoe  bearing  on  it  ought  to  be 
leftxmconsidered  and  the  question  unde* 
termined.  But  if  it  is  in  any  way  material 
—though  not  direotly— the  evidenoe  ought 
to  be  properly  weighed  and  the  oonolusion 

distinctly  recorded.-,,  9  T,  iqj. 


Or.  XX,  r.  6  ]  THE  CIVIL  PROCEDURE  CODE 

6.  (1)  The  decree  shall  agree  with  the  judgment :  it  shall 
Contents  of  decree,  contain  the  number  of  the  suit,  the  names  and 
descriptions  of  the  parties, .  and  particulars  of 
the  claim,  and  shall  specify  clearly  the  relief  granted  or  other 
determination  of  the  suit. 

(2)  The  decree  shall  also  state  the  amount  of  costs 
incurred  in  the  suit,  and  by  whom  or  out  of  what  property  and 
in  what  proportions  such  costs  are  to  be  paid. 

(3)  The  Court  may  direct  that  the  costs  payable  to  one 
party  by  the  other  shall  be  set  off  against  any  sum  which  is  ad¬ 
mitted  or  found  to  be  due  from  the  former  to  the  latter. 


2.  When  the  plaintlfl’o  claim  is  found 
unsustainable,  the  defence  need  not  be  gone 
into.-  12T.L.R,,!??. 

S.  Oare  should  be  taken  that  the  findings 
of  the  Gout  are  not  the  result  of  inadvert¬ 
ence  to  and  erroneous  views  of  material 
faote  and  questions  of  law  involved  in  the 

In  the  case,  the  Munslff  has  mixed  up  the 
evidence  in  all  the  connected  suits  and  dis¬ 
poses  of  all  the  issues  in  a  perfunotory 
manner.  He  begins  by  formulating  certain 
propositions  of  law  whioh  are  irrelevant  to 
the  controversy  between  the  parties.  His 
judgment  is  unsustainable,— 

15  T.L.  d,Ml, 


Or.  XX,  r.  6  (1) '[  =•  S.  201,  Para  1 

~  Or.  XX,  r.  6(1)] 
„  r.  6  (2)  [  =•  8. 201,  Para  2 

=  Or.XT,  r.  6  (2)  ] 
„  r.  6  (8)  t  =  8. 216 

=  Or.  XZ,  r.  8  (3)  3 

I.  The  changes  made  are  :— 

1.  Sub-Rule  (1),— The  words  “shall 
agree  "  have  been  substituted  for  the  words 
“must  agree.”  The  words  “as  stated  in 
the  register”  whioh  oaeurred  after  the 
words  “pf  the  i 


2.  Sub-Rule  (D). — The  words  “  and  by 
whom  or  out  of  what  property  ”  have  been 
substituted  for  the  words  “  and  by  what 
parties'.” 

3.  Sub-Rule  (3).— The  words  “  by  the 
other  ”  have  been  substituted  for  the  words 

by  another.”  The  latter  portion  of  the 
old  Seotion  was “  against  a  sum  whioh  is 
admitted  or  is  found  in  the  suit  to  be  due 
from  the  former  to  the  latter.” 

II.  For  the  last  Paragraph  of  the  old 
Section  201,  see  under  Seotion  116  Supra. 

IIL  For  Form  of  deoree  in  original  suit, 
Bee  Appendix  D,  Form  No.  1. 

1.  A  deoree  must  be  an  adjudication  on 

the  “  right  olaimed  or  defence  set  up  ”  on 
.the  merits  or  on  a  question  of. law  affecting 
the  merits  and  not  an  adjudication  on  a 
mere  right  or  defenoe  relating  to  matter  of 
procedure  (F.  B.),—  25  T.  L.  R.,  S3. 

2.  The  deoree  direoted  that  if  the  plain¬ 
tiff  deposited  in  Oourt  a  lump  sum  within  a 
certain-date  he  should  be  treated  as  a  sub¬ 
scriber  by  the  defendants  in  their  Ohitty; 
and  he  should  be  entitled  to  his  oosts  from 
the  defendants  and  the  defendants  should 
bear  their  own.  Plaintifi  deduoted  the 
amount  due  to  him  as  oosts  and  deposited 


Regulation  VIII  of  IKK).  [  Or.  XX,  r.  8 


7.  The  decree  shall  bear  date  the  day  on  which  the  judg- 
Dateof  deoree.  ment  'was  pronounced,  and,  when  the  Judge 
has  satisfied  himself  that  the  decree  has  been 
drawn  up  in  accordance  with  the  judgment,  he  shall  sign  the 


8.  Where  a  Judge  has  vacated  office  after  pronouncing 
Procedure  where  3u%men't  but  without  signing  the  decree,  a 
Judge  has  vaoated  office  decree  drawn  up  in  accordance  with  such  judg- 
before  signing  decree.  ment  may  ke  signed  by  his  successor  or,  if 

the  Court  has  ceased  to  exist,  by  the  Judge  of  any  Court  to  which 
such  Court  was  subordinate. 


Held,— Though  the  only  Sections  relevant 
ior  the  decision  of  the  question  are  216  and 
243  t=Or.  XX,  r.  6  (3)  and  Or.  XXI,  r.  17  ], 
the  question  does  not  fall  under  the  pur¬ 
view  of  an 7  of  the  Sections  of  the  Code. 
Bat  in  equity,  he  is  entitled,  while  making 
the  deposit,  to  take  credit  for  the  amount 
of  the  aoBts  awarded  to  him  by  the  deoree. 

10  T.  L.  d.,  91. 

8.  The  plaintiff  in  the  case  olaimed  to 

set  off  the  amount  of  costs  payable  to  him 
under  the  deoree  against  the  mortgage 
amount  payable  by  him.  He  oan  do  this 
only  when  the  terms  of  the  deoree  will  per¬ 
mit  it  to  be  done  without  doing  violenoe  to 
the  dlreotion  contained  in  the  deoree.  Bead¬ 
ing  the  deoree,  it  is  clear  that  the  Court 
directed  that  the  mortgage  amount  payable 
to  the  mortgagee  was  to  be  kept  at  a  parti¬ 
cular  figure  till  arrears  of  rent  should  reach 
that  figure,  and  it  was  only  thereafter  thal 
the  liability  of  the  defendant  to  pay  en¬ 
hanced  rent  arose.  If  it  was  the  intention 
that  the  qoste  shonld  be  capable  of  being 
deducted  from  the  mortgage  amount,  this 
dlreotion  would  be  clearly  out  of  place. 
Besides,  it  a  right  in  the  mortgagor  to  de¬ 
duct  the  eosts  were  contemplated,  the  pro¬ 
vision  in  the  decree  for  interest  on  oasts 
would  be  meaningless.  Upon  the  specifio 
language  of  the  deoree,  no  case  for  the  ap¬ 
plication  of  Seotion  216  would  arise.— 

11  T.  L.  J.,  398, 

Bef _ TJ  T.  L.  J.,  469. 

#  19  T.  L.  J,  619. 


ings  in  a  deoree  was  treated  as  an  entry  in  a 
pnblio  record  made  by  a  pablla  servant  in 
the  discharge  of  his  official  duty,  being  spe¬ 
cially  enjoined  by  law  to  do  the  same,  and 
was  aooordinglybeld  relevant  evidenoe  un¬ 
der  Section  35  of  the  Indian  Evidenoe  Act. 

16  T.  L.  J.,  277. 

S.  See  also— 

Seo.  75.—  18  T.  L.J.,  6*0. 

„  116.—  2  T.  L.  d„  163. 

17.T.  L.  J.,  679. 

Or.  XXI,  r.  17.—  10  T.  L.  J.,  *69. 

19T.L.  J.,  619. 


Op.  XX,  r.  7  [  =.  S.  200=  Or.  XX  r.  7  ] 
For  Forms  of  Deoree  in  original  soft,  see 
Ap  pendix  D,  Form  No.  1. 

Case  Law. 

See  Sec.  30.— 17  T.  L.  R„  182. 


Op.  XX,  r.  8  [=  „  =  Or.  XX,  r,  8 1 
This  Bale  is  new  and  ie  intended  “to 
meet  the  oaee  in  whioh,  before  signature  of 
the  deoree,  the  Judge  vaoates  office  or  the 
Court  ceases  to  exist.”—  India  Oaeette 
dated  21-IX-1901.  Pi,  7, 


387 


Or.  XX,  t.  9  3  the  Civil  Procedure  code 

g.  Where  the  subject-matter  of  the  suit  is  immovable  pro- 
_  ,  perty,  the  decree  shall  contain  a  description  of 

Decree  Jot  recovery  ,  ,  ul 

oi  immovable  property,  such  property  sufficient  to  identify  the  same, 
and  -where  such  property  can  be  identified  by 
boundaries  or  by  numbers  in  a  record  of  settlement  or  survey,  the 
decree  shall  specify  such  boundaries  or  numbers. 

io.  Where  the  suit  is  for  movable  property,  and  the  decree 
Deoreo  Jot  Seii  ar  *s  for  delivery  of  such  property,  the  decree 
of  movable  propert^ar7  shall  also  state  the  amount  of  money  to  be 
paid  as  an  alternative  if  delivery  cannot  be  had. 


Regulation  Yin  of  1100.  [  Or.  XX, 


kind  with  interest  at  a  speoial  rate  reoognis- 
ed  by  the  law.  IE,  on  the  date  of  the  appli¬ 
cation,  the  judgment-debtor  offered  the 
quantity  of  paddy  that  was  due,  the  decree- 
holder  would  be  bound  to  accept  it  in  dis¬ 
charge  of  the  decree-debt.  If  paddy  was 
not  offered,  then  principle  seems  to  require 
that  he  should  be  paid  its  equivalent  in 
money  as  on  that  date.—  12  T.  L.  J.,  &9. 

Eel.— 13  T,  L.  J.,  43. 

Bef.— 14T.  L.J.,22. 


(=14  T.L.  J„  419). 

48  T.L.  R„  99 

(=*  17  T.  Ii.  J,,  644), 

4.  In  a  suit  to  recover  arrears  of  Mioha- 
varom  payable  in  paddy,  the  paddy  should 
be  valued  at  the  market  rate  on  the  date 
of  suit  and  not  on  the  date  when  it  beoame 


Ref.— 14  T.  L.  J.,  22. 

40T.L.  R.,181 

(=14  T.L.  J.,  419). 

43  T.  I*.  B.,  99 

(-17T.L.  J.,  644). 

5.  In  a  suit  to  recover  the  arrears  of 
Miohavarom  payable  in  paddy,  the  paddy 
should  ordinarily  be  valued  at  the  market 
rate  on  the  date  of  suit,  not  on  the  date 
when  it  beoame  due,  except  In  oases  where 
unreasonable  advantage  was  intended  to  be 


Section  203  has  no  application  to  suits  for 
recovery  of  paddy  which  is  regarded  in 
several  respeots  as  equivalent  to  money.— 

14  T.  L.  d„  22. 


(=  14  T.  L.J.,419). 

8.  (1)  Section  203,  G.  P.  0.,  merely 
lays  down  a  law  of  procedure.  It  does  not 
point  out  in  what  oases  delivery  of  property 
should  be  decreed,  bub  merely  direots  the 
Court  to  provide  for  payment  of  the  value 
of  movable  property  in  cases  where  the 
delivery  of  suoh  property  is  deoree  d. 


It  applies  not  only  to  suits  for  speoitio 
movable  property  but  also  to  suits  for  the 
recovery  of  paddy  in  kind. 

(2)  In  suits  for  the  return  of  paddy  the 
lender  should  sue  for  the  paddy  in  the  first 
instauoeand  claim  its  valne  only  in  the 
alternative,  unless  there  is  anything  to  the 
oontrary  in  the  oontraot  between  the  parties. 


(3)  A  suit  for  the 
of  the  paddy  loaned 


should  be  calculated  as  at  the  date  of  suit 
and  not  as  at  the  date  when  it  fell  due 
under  the  bond. 

(4)  The  deoree  should  give  an  opportuni¬ 
ty  to  the  debtor  to  pay  the  paddy  in  kind. 

Per  ChatfieU,  Ag .  C.  J.  &  Jacob, 

When  paddy  is  loaned  under  a  bond  with 
the  stipulation  that  the  paddy  was  to  be 
returned  with  interest  in  paddy,  it  is  reason¬ 
able  to  hold  that  what  the  parties  bargained 
for  was  for  the  return  of  paddy  in  kind  and 
not  for  its  value  in  money.  It  is  well-known 
that  in  this  country  paddy  is  regarded  very 
much  in  the  same  lighB  as  ourrenoy.  It  is 
loanable  and  oarries  interest  at  a  specified 
rate  recognised  by  the  law.  Numerous 
Ohitty  concerns  are  started  where  the  sub¬ 
scription  is  pud  in  paddy,  and  the  prize 
consists  of  a  quantity  of  paddy.  Paddy  ig 
in  daily  requirement  for  consumption  and 
for  payment  to  daylabourers  in  the  agricul¬ 
tural  traots.  Having  regard  bo  the  oustom 
and  habits  of  the  people  dealing  in  the  cora- 

thab  when  a  stipulation  is  made  in  a  bond 
for  the  payment  of  paddy,  the  intention  of 
the  parties  is  that  the  payment  should  be 
made  in  paddy  itself  and  not  in  its  equiva¬ 
lent  in  money, 

There  is  no  reason  why  the  operation  of 
Section  203  should  be  restricted  to  suits  for 
specific  movables,  when  the  Section  in  terms 
does  not  make  any  suoh  restriction.  A  suit 
for  the  reoovery  of  paddy  loaned  falls 
under  this  Section,  though  the  suit  is  not 
strictly  to  reoover  the  identical  grains  of 
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n.  (1)  Where  and  in  so  far  as  a  decree  is  for  the  payment 

Daotee  ma  ditaot  of  mcmey>  Court  may  for  any  sufficient 
paymeafc  by^Mtaim  enla .  reason  at  the  time  of  passing  the  decree  order 
that  payment  of  the  amount  decreed  shall  be 
postponed  or  shall  be  made  by  instalments,  with  or  without 
interest,  notwithstanding  anything  contained  in  the  contract 
under  which  the  money  is  payable. 

(2)  After  the  passing  of  any  such  decree,  the  Court 
Oi-dar  after  deoree,  maV> on  application  of  the  judgment-debtor 
for  payment  by  install  an(i  with  the  consent  of  the  decree-holder, 
“eats‘  order  that  payment  of  the  amount  decreed 

shall  be  postponed  or  shall  be  made  by  instalments  on  such 
terms  as  to  the  payment  of  interest,  the  attachment  of  the 
property  of  the  judgment-debtor,  or  the  taking  of  security  from 
him,  or  otherwise,  as  it  thinks  fit. 


paddy  which  had  been  loaned.  The  juris¬ 
diction  oi  the  Gotufc  to  decree  a  suit  for  the 

the  provisions  of  the  Civil  Procedure  Code 
as  to  the  form  of  the  decree  or  the  method 
of  its  execution.  If  the  Court  thinks  fit  to 
grant  a  deoree  for  the  recovery  of  paddy  in 
hind,  Seotlon  208  conies  into  play,  and  the 


movable  property. 


Romm  Tamp i,  J.— The  Seotion  (203) 
must  be  interpreted  as  laying  down  that, 
whenever  the  decree  directs  the  delivery  of 
any  movable,  the  Court  should  alternatively 
provide  for  payment  of  the  value  thereof. 
The  question  whether  in  a  particular  inst¬ 
ance  the  Court  ought  to  deoree  delivery  of  ; 
any  movable  depends  on  other  consider* 


The  plaintiff  is  entitled  in  oertain  eases 
to  olalm  delivery  of  a  movable,  bat  in  other 
oases  he  oannot  set  up  such  a  claim  but 
must  rest  content  with  the  value  of  the 
movable .  Sven  where  the  plaintiff  can  as  a 
matter  of  fact  insist  on  the  reoovery  of  a 
movable  and  his  claim  is  upheld  and  de- 


ble,  inoonyenie  nb  or  difficult,  to  effectuate 


cautionary  measure  in  Section  203.— 

40  T.  L.  R.,  181 
(=-14  T.  L.  J.,  419). 

Ref. —  44  T,  L.  R.,  76 

(  —  18  T.  L.  JM  185). 

7.  Under  Or.  XX,  r,  10,  C,  p,  C„  Courts 
shall,  when  the  suit  is  for  movable  property 
and  if  the  deoree  be  for  the  delivery  of.  such 
property,  also  state  the  amount  of  money 
to  be  paid  as  an  alternative  if  delivery  can¬ 
not  be  had.  As  there  is  no  other  provision 
in  the  Civil  Procedure  Code  as  regards  the 
form  of  the  deoree  in  suits  for  return  of 
promissory  notes,  it  has  to  be  held  that  the 
Legislature  intended  Or.  XX,  r.  10  to  apply 
to  suoh  cases  also,  for  promissory  notes  can¬ 
not  be  said  to  be  not  movable  property  with- ' 
in  the  meaning  of  the  Seotion. 

The  measure  of  damages  in  au  aofion  for 

would  prima  facie  be  the  faoe  value  of  the 
instrument,—  17  T.-L,  J.,  96, 

8.  Suits  for  reoovery  of  paddy  has  been 

consistently  treated  as  those  for  movable 
property  within  the  meaning  of  Section, 203 
(F.  B.).—  44T.  L.R „7S 

(—18  T.  L.  J.,  1&5), 
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Or.  XX,  r.  11  [  =  S.  205  =  Or.  XX,  r.  11  ] 
L  The  corresponding  Section  of  Regula¬ 
tion  II  of  1065  was  as  follows  ' “205.  In 

all  decrees  for  the  payment  of  money,  the 
Court  may,  for  any  sufficient  reason,  order 
that  the  amount  shall  be  paid  by  instal¬ 
ments  with  or  without  interest,  and  upon 
snch  conditions  as  it  thinks  proper. 

And  after  the  passing  of  any  decree  for 
payment  of  money,  the  Court  may,  on  the 
application  of  the  judgment-debtor  and 
with  the  consent  of  the  decree-holder,  or¬ 
der  that  the  amount  decreed  be  paid  by  in¬ 
stalments  on  such  terms  as  to  the  payment 
of  interest,  the  attachment  of  the  property 
of  the  defendant,  or  thB  taking  of  seourity 
from  him,  or  otherwise,  as  it  thinks  fit : 

Save  as  provided  in  this  Seotion  and  Sec¬ 
tion  201,  no  decree  shall  be  altered  at  the 
request  of  parties.” 

II.  The  new  Rule  provides  expressly 
“for  an  order  postponing  the  payment  of 
the  decretal  amount.  A  temporary  post¬ 
ponement  is  a  smaller  concession  than  a 
scheme  of  instalments ;  and  in  many  oases 
suoh  a  discretion  might  be  fitly  exercised 
without  waiting,  as  at  present,  for  a  judg¬ 
ment-debtor’s  arrest  under  Section  387-A.” 

•  India  Gazette 

dated  21-lS-im,  Pt.  V. 
[Section  337-A  referred  to  corresponds  to 
Seotion  827  of  Regulation  II  of  1065  whioh 
is  adopted  as  Rule  33  of  Order  XXI.]' 
in.  The' last  Para  of  Seotion  205  was 

of  consensual  alterations  in  revision  or  ap¬ 
peal, ’’  and  so  it  is  omitted.— 

India  Gazette,  Ibid. 

Case  Law. 

■  It  is  a  well-reoognised  principle  of  law 
that  an  execution  Oourt  cannot  go  behind 
the  deoree  or  vary  its  terms.  It  has  to  take 
the  deoree  as  it  stands  and  execute  it  ac¬ 
cording  to  its  terms.  Where  there  is  no 


provision  in  a  decree  for  the  payment  of  the 
decree  amount  by  instalments,  the  execut¬ 
ing  Court  has  no  jurisdiction  to  make  such 


The  expression  “Oonrt”  in  Order  XX, 
Buie  11,  means  the  Oourt  passing  the  de¬ 
cree.  Under  Clause  (1)  of  Rule  11,  the  Court 


can  pass  the  order  at  the  time  of  pasting  the 

Clause  (2)  of  Rule  11,  can  oome  into 
operation  only  if  there  is  the  consent  of  the 
decree-holder. 

Order  XXI,  Rule  38,  does  not  empower 
the  Court  to  suspend  the  operation  of  the 
decree  so  far  as  the  other  remedies  of  the 
deoree-holder  are  concerned.  Rule  38  is  a 
special  provision  enabling  the  executing 
Oourt  to  suspend  the  operation  of  the  de¬ 
oree  in  so  far  as  it  relates  to  the  arrest  and 
detention  of  the  judgment-debtor.  There 
is  nothing  in  Rule  38  whioh  empowers  the 
executing  Court  to  make  an  order  directing 
the  payment  of  any  deoree  amount  by  in- 


To  allow  the  executing  Oonrt  to  do  so 
would  be  to  allow  the  executing  Oourt  to 
go  behind  the  decree  so  as  to  vary  the 
terms  thereof  whioh  is  not  warranted  by 
law.  The  efieot  of  disallowing  the  decree- 
holder's  petition  for  the  judgment-debtor's 
arrest  and  detention  is  merely  to  postpone 
the  execution  of  a  warrant  for  the  arrest 
of  the  defendant.  On  the  contrary  an  order 
for  payment  in  instalments  would,  in  effect, 
be  a  negation  of  the  decree-holder’s  right 
to  realise  his  amount  in  execution. — 


Or.  XX,  r.  12]  THE  CIVIL  PBOOEDUBE  CODE 


12.  (1)  Where  a  suit  is  for  the  recovery  of  possession  of 
Decree  for  possession  immovable  property  and  for  rent  or  mesne 
ana  mesne  profits.  profits,  and  in  cases  in  which  value  of  improve¬ 
ments  is  claimed  but  the  amount  of  such  value 
is  disputed,  the  Court  may  pass  a  decree — 

(a)  for  the  possession  of  the  property; 

(b)  for  the  rent  or  mesne  profits  which  have  ac¬ 

crued  on  the  property  during  a  period  prior 
to  the  institution  of  the  suit  or  for  the  value 
of  improvements  or  directing  an  inquiry  as 
to  such  rent  or  mesne  profits,  or  value  of 
improvements ; 

(c)  directing  an  inquiry  as  to  rent  or  mesne  profits 

or  the  value  of  improvements  from  the  insti¬ 
tution  of  the  suit  until— 

(i)  the  delivery  of  possession  to  the  decree- 
holder, 

(ii)  the  relinquishment  of  possession  by  the 
judgment-debtor  with  notice  to  the  decree- 
holder  through  the  Court,  or 

(iii)  the  expiration  of  three  years  from  the 
date  of  the  decree, 

whichever  event  first  occurs. 

(2)  Where  an  inquiry  is  directed  under  clause  (6)  or 
clause  (c),  a  final  decree  in  respect  of  the  rent  or  mesne  profits 
shall  be  passed  in  accordance  with  the  result  of  such  inquiry. 


Op.  XX,  P.12  [=  Ss.  207,  206 

=  Or,  XX,  r.  12\ 

1.  1.  Slib-Sun  (I). — Olaase  (a)  Is  new. 
Clause  (6)  corresponds  to  Seotion  207  of  the 
old  Regulation  and  Clause  (c)  to  Seotion  206 
without  the  Explanation. 

2 .  Sub-Buie  (3).  -This  is  new- 

II,  1,  Sections  206  nnd  207  of  the  old 
Regulation  were  as  follow:— “206,  In  suits 
for  land.  Court  may  decree  payment  of 
mesne  profits  toith  interest. — When  the  suit 
is  for  the  recovery  of  possession  of  immova¬ 


ble  property  yielding  rent  or  other  profit, 
the  Court  may  provide  in  the  decree  for 
the  payment  of  rent  or  mesne  profits  in  res¬ 
pect  of  suoh  property  from  the  Institution 
of  the  suit  until  the  delivery  of  possession 
to  the  party  in  whose  favour  the  deoree  is 
made,  or  until  the  expiration  of  three  years 
from  the  date  of  the  deoree  {whichever 
event  first  occurs),  with  Interest  thereupon  * 
at  such  rate  as  the  Court  thinks  fit. 

Explanation.— “Mesne  profits'"  of  pro¬ 
perty  mean  those  net  profits  whioh  the  per¬ 
son  in  wrgngful  possession  of  suoh  property 
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actually  received,  or  might,  with  ordinary  cation  : 


Of.  xx,  r.  12  ]  the  civil  procedure  code 


IV.  Thts  Rule  follows  the  corresponding 


the  final  decree  will  be  restricted  to  matters 
affecting  the  amount  of  mesne  profits.  The 
check  on  undue  delay  will  be  sought,  not  in 
the  law  relating  to  the  limitation  of  the 
period  for  applications,  but  in  that  regalat- 
ing  the  hearing  of  pending  suits  ;  and  the 
plaintiff  will  be  bound  to  proseoute  the  in¬ 
quiry,  under  stress  of  the  ordinary  penalties 
for  default,  with  the  same  diligence  as 
though  this  portion  of  the  case  were  a  sepa¬ 
rate  suit  for  mesne  profits.  With  a  view, 
however,  to  the  further  curtailment  of  delay 
and  expense,  it  is  suggested  that  the  claim 
for  mesne  profits  should  not  oontinue  till 
actual  delivery  of  possession,  if  the  defend¬ 
ant  prefers  to  relinquish  the  land  with 
notice  to  the  plaintiff. 


(2)  A  and  B  have'  a  cause  of  action  for 
profits  against  all  those  -who  hold  possession 
of  their  properties  since  'the  decree  la  the 
former  suit  did  not  deal  &Jth  that  olalm.- 

3.  In  cases  where  the  holder  of  a  deoree 

decree  but  are  in  possession  o*  the  property 
concerned,  the  latter  are  entitled  to  restor¬ 
ation  of  the  property  on  provW  their  pos¬ 
session  unless  the  decree- holder  proves,  as 
against  them,  a  better  title.  A  person  so  , 
dispossessed  and  suing  for  restoration  of  the  . 
property  oannot  olaim  mesne  profits,  under 
these  Seotions.  J 

The  general  principles  of  law/"©  that  no 
man  should  be  deprived  of  bhfi  property  in 
his  possession  without  the  authority  of  a 
deoree  of  competent  Court  dirfly  obtained 
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against  Mm  ;  and  that  those  who  seek  to 
disturb  present  possession  must  prove  their 
title  to  do  so.  When  the  holder  of  a  decree 
dispossesses  those  who  are  not  parties  to  Ms 
decree  and  calls  upon  thorn  to  prove  their 
title,  he  violates  these  sound  principles, 
From  the  provisions  of  Sections  218  and  214 
(of  Regulation  II  of  1037)  which  allow  the 
person  dispossessed  to  recover  possession 
free  of  cost  and  the  decree-holder  to  esta¬ 
blish  his  title  against  the  possession  vrithout 
further  charge ,  it  is  dear  that  the  Legis¬ 
lature  did  not  intend  to  confer  an  addition¬ 
al  privilege  upon  deoree.holders  as  against 
strangers  to  the  decree.  Possession  whioh 
is  said  to  be  nine  points  of  law  will  cease  to 
be  of  the  great  importance  which  it,  in  the 

enjoys,  if  A,  by  obtaining  a  deoree  against 
B,  could  dispossess  0  of  the  property  in  his 
possession,  and  call  upon  him  to  prove  his 
title  and  be  allowed  to  retain  possession 
without  proving  a  better  title. 

Claim  to  mesne  profits  is  beyond  the  scope 
of  the  provisions  of  Seotions  213  and  214 
whioh  are  simply  intended  to  secure  posses¬ 
sion  of  immovable  property.  [Section  213 
deals  with  obstruction  to  execution  of  de¬ 
oree  by  a  "bona  fide  claimant  other  than  the 
defendant  and  the  investigation  of  the  claim 
in  the  same  manner  and  with  the  like  power 
as  if  a  suit  for  the  property  had  been  insti¬ 
tuted  by  the  decree-holder  against  the 
claimant. 

Section  214  refers  to  oases  where  a  per¬ 
son  other  than  the  defendant  dispossessed 
of  immovable  property,  dispates  the  right 
of  the  dearee-holdei  to  be  put  into  posses¬ 
sion  of  snoh  property  and  the  investigation 
of  the  matter  in  the  same  manner  and  with 
the  like  powers  as  if  a  suit  for  the  property 
had  been  instituted  by  the  applicant  against 
the  decree-holder.].—  9  T.  L.  R.,  46. 

4.  Under  the  new Prooedure  Code,  Sec¬ 
tion  207,  questions  regarding  improvements 
etc*,  most  be  determined  by  the  Court 
whioh  adjudicates  on  the  case  and  oannot 
be  reserved  for  settlement  in  exeontion. — 

9  T,  L,  R.,  147* 


5 .  Questions  as  to  value  of  improvements 

should  not  be  reserved  for  settlement  in 
execution.—  9  T.  L.  R„  185. 

6.  As  an  exception  to  the  general  rnie 
that  a  plaintiff  oannot  recover  more  than 
what  he  claims  in  the  plaint,  a  plaintiff  is 
entitled  to  recover  the  ascertained  amount 
of  mesne  profits,  although  it  may  exoeed 
the  amount  stated  in  the  plaint. 

The  reason  for  making  an  exception  in 
favour  of  mesne  profits  is  that  the  person 
claiming  them,  being  generally  out  of  pos¬ 
session,  could  hardly  give  the  exact  amounts 
of  profits  dne  to  him  and  that  the  party  in 
possession  who  Is  to  account  for  profits 
should  not  take  advantage  of  his  adversary’s 
imperfeot  knowledge.— 

9T.L.  R.  App.,  12, 

7.  It  is  imperative  that  the  Courts  should 
determine  the  value  of  improvements 
claimed  by  the  deoree  itself  ;  and  not  leave 

12  T.  L.  R.,  194. 

mesne  profits  was  neither  expressly  allowed 
nor  refused  in  the  decree  might  be  allowed 
to  bring  a  fresh  suit  for  profits  from  the 
date  of  the  deoree  np  to  the  date  of  satis¬ 
faction  of  the  decree. 

It  is  entirely  discretionary  with  the 
Courts  to  adjudicate  upon  the  olaim  to 
future  mesne  profits  or  to  leave  it  to  the 
plaintiffs  option  to  enforoe  it  by  a  separate 

guage  of  Section  206  and  especially  from 
the  words  “may  provide”  therein.  If  the 
Court  considers  the  olaim  to  future  profits 
and  either  allows  it  or  disallows  it,  its 
decision  would  oertainly  bar  a  fresh  suit  in 
respect  of  the  same.  From  the  deoree  or 
judgment  being  silent  on  the  point,  it  may 
be  presumed  that  the  Court  declined  to 
allow  it  unless  there  are  oiroumstances 
pointing  to  the  conclusion  that  there  was 
no  adjudication  on  the  matter  (F»  B,).— 

IQ  T.  L.  R.,  1 , 

Disfc,— 43  I.  Xi.  R.,  157 

(*17T.  L. 629). 
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pporfc  a  farther  suit  foe  contended  for  the  appellant  that  only 


Or.  XX,  r.  12]  THE  CIVIL  PROCEDURE  CODE 


were  awarded)  was  governed  by  Section  206 
of  the  0.  P«  0.,  and  under  it  no  more  than 
three  years’  mesne  profits  from  the  date  of 
the  decree  was  awardable  at  the  highest. 

(2)  Where  under  the  deoree  in  the  prior 

profits  was  intended  to  be  dealt  with,  a 
separate  snit  for  mesne  profits  for  the  period 
beyond  the  three  years  covered  by  the  de¬ 
oree  was  maintainable.— 

33  T.  L.  R.,  281 

(=7T.L.J.,  306). 
Ref,— 38  T.  L.  R„  39 

(  =  12  T,  L.  J„  72), 
Dials. — 43  T.  L.R„  157 

(  =  17  T.  L.  J,,  629). 

23.  The  claim  for  mesne  profits  is  virtu¬ 
ally  a  olalm  for  damages.  'Mesne  profits 
are  in  the  nature  of  damages  whloh  the 
Court  may  mould  according  to  the  justioe 
of  the  case.’  There  1b  no  abstraot  principle 
independent  of  the  particular  faots  which 
determines  the  assessment  of  mesne  profits 
in  every  oaae.  The  facts  have  first  to  be 
ascertained :  and  then  the  determining 
principle  will  be  :  what  was  the  oharaoter 
of  the  possession  of  the  plaintiff  before  he 
was  ousted  ?  and  what  has  the  owner  lost  ? 

Where  the  defendant  originally  oame 
into  possession  under  a  good  and  valid  title 

his  holding  was  sold  in  execution  that  has 
made  him  a  wrong  doer,  the  character  of 
the  possession  before  trespass  by  the  de¬ 
fendant  should  be  ascertained  to  arrive  at 

possession  is  a  fair  index  of  intention  as  to 
the  mode  of  occupation  if  there  was  no 

Where  the  owner  is  a  person  who  does 
not  cultivate  the  land  himself,  the  assess¬ 
ment  of  mesne  profits  should  be  made  on 
the  basis  of  a  fair  and  reasonable  rent. 

The  definition  of  "  mesne  profits  ”  given 
in  Section  206  does  not  inolnde  interest, 
and,  in  this  respect,  it  differs  from  the 
provision  in  the  British  Indian  Civil 
Procedure  Code. 


There  la  no  rule  of  law  obliging  the  Court 
to  allow  interest  on  mesne  profits :  and  it  Is 
a  matter  for  the  discretion  of  the  Court, 
upon  consideration  of  the  faots,  whether  to 
allow  interest  or  not  — 


The  old  definition  has  been  superseded 
by  the  new.-See  Section  2  (12).] 

24.  If  the  claim  for  possession  fails,  the 
claim  for  mesne  profits  must  also  fail  along 
with  it—  iST.L.  J„*. 

28.  Section  206  places  an  absolute  time¬ 
limit  on  the  period  for  which  mesne,  profits 
may  be  recovered,  and  it  is  not  therefore 
permissible  to  read  into  it  the  provisions  of 
Section  16  of  the  Limitation  Regulation. 
Seotion  206  is  not  controlled  by  Section  16 
of  the  Limitation  Regulation. 

similar  to  Miohavarom  and  Ohumadu  oould 
be  taken  into  aooount  on  redemption,  and 
no  speoial  limit  applies  to  the  claim  for 
suoh  dues  apart  from  that  which  would  ap¬ 
ply  to  the  mortgage  itself. 

The  fact  that  the  decree-holder  got  de¬ 
livery  of  possession  only  after  the  three 
years  stipulated  in  the  deoree  cannot  en¬ 
large  his  rights  in  that  respeot. 

The  decree  has,  in  the  generality  of  cases, 
a  right  of  fresh  suit  for  the  mesne  profits 
which  are  refused  to  him  in  execution— 
42  T.  L.  R.,  SM 

(=18  T.  L.J..S1). 

26.  It  is  settled  by  a  series  of  decisions 


enough  to  create  the  status  of  division  and 
that  consequently  the  filing  of  a  suit  for 
partition  is  enough  to  make  the  plaintiffs 
from  that  moment  a  divided  member  of 
the  family.  A  suit  for  partition,  therefore, 
is  a  suit  for  specific  property,  and  Seotiou 
206,  0.  P.  O.,  applies  to  partition  deorees 
also  and  more  than  three  years’  mesne  pro¬ 
fits  cannot  be  realised  in  execution  by  the 
decree-holder. 


Regulation  viii  of  1100.  [  Or.  xx,  r.  12 


The  observation  contained  in  1  T.L.  J,, 
349  about  the  inapplicability  of  Seotion  200 
to  partition  enits  was  obiter,  as  the  ques¬ 
tion  aid  not  arise  at  all  on  the  facts  of  that 
ease  and  the  real  dispute  in  that  ease  was 
abont  the  interpretation  of  the  -words  “fu¬ 
ture  mesne  profits”  used  in  the  decree, — 

18  T.  L.  a.,  SIS. 

27.  A  hypothecates  from  the  mortgagee 
oannot  have  greater  rights  against  the 
mortgagor  than  the  mortgagee  himself  has. 
The  hypotheoatee's  right  is  subject  to  all 
the  liabilities  of  the  mortgagee  to  the  mort¬ 
gagor.  His  security  attaohes  only  to  the 
mortgage  amount  that  might  be  left  after 
settlement  of  all  accounts  between  the 
.  mortgagor  and  the  mortgagee.  Those  ao- 
oountB  have  to  be  taken  in  a  snit  lor  re¬ 
demption,  up  to  the  date  on  whloh  the  pro¬ 
perty  is  aatually  redeemed,  i.e.,  passes  back 
into  the  possession  of  the  mortgagor .  The 
mesne  profits  due  to  the  mortgagor  on  ac¬ 
count  of  the  delay  in  delivering  the  mort¬ 
gaged  property  to  him  after  the  deposit  of 
the  mortgage  amount  is  one  item  in  the 
account.  The  amount  payable  to  the  mort¬ 
gagee  has  to  be  determined  on  striking  a 
final  balance  in  the  account  between  him 
and  the  mortgagor.  That  necessarily  means 
that  the  mesne  profits  due  to  the  latter 
have  to  be  set  ofi  pro  tanto  against  the 
mortgage  amount  and  the  value  of  improve¬ 
ments,  if  any,  payable  to  the  mortgagee.— 

10  T.  L.J.,297. 

28.  The  seoond  defendant  leased  the 
plaint  property  to  the  plaintiff  directing 
him  to  recover  possession  from  the  first  de¬ 
fendant  a  prior  lessee.  The  plaintiff  ac¬ 
cordingly  brought  the  suit  to  reoover  pos¬ 
session  of  the  property  with  mesne  profits, 
paring  the  pendency  of  the  suit  in  the 


Munsiff’s  Court,  the  first  defendant  put  in  a 
petition  before  the  Court,  whereby  he  sur¬ 
rendered  the  property  and  disclaimed  lia- 
bility  for  rent  from  that  date. 

Meld.— In  the  oitoumslanoes  disclosed, 
the  obstinate  refusal  of  the  plaintiff  to 
take  possession  of  the  property  vacated  by 
the  first  defendant  till  after  the  deoree 
could  not  be  left  out  of  account.  The  plain- 

of  the  surrender  of  the  property  by  the  first 
defendant  had  to  be  disallowed.  Mesne 
profits  were  in  the  nature  of  damages,  and 
eaoh  case  had  to  be  dealt  with  on  its  merits. 

19  T.  L.  J.,  3S0. 

29.  Some  of  the  Adhikaris  of  a  Deva- 
sworn  sued  the  defendants  for  an  injunction 
restraining  them  from  performing  certain 
servioes  in  the  temple  on  the  ground  that 
they  had  been  removed  from  the  offloes  by 
the  management  of  the  Devaswom.  This 
prayer  was  allowed  by  the  trial  Court  as  re- 
gards  the  second  defendant.  On  appeal, 
the  decision  was  reversed  and  the  suit  dis¬ 
missed  with  costs  as  against  him  also.  The 
second  defendant  then  applied  to  the  lower 
Court  in  execution  for  reoovery  of  his  ooBts 
and  in  addition  a  sum  towards  damageB. 
The  lower  Court  allowed  the  olaim  only  to 
a  smaller  amount.  The  seoond  defendant 
filed  an  appeal  as  regards  the  balanoe  dis- 
allowed,  and  the  Devaswom  as  regards  the 
amount  awarded. 

Held. — The  olaim  for  damages  could  not 
be  said  to  be  one  for  mesne  profits,  as  it 
did  not  relate  to  profits  whloh  the  person  in 
wrongful  possession  of  property  actually 
received  or  might  with  ordinary  deligenoe 
have  reoeived  therefrom— 

45  T,  R„  SSi. 
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13.  (1)  Where  a  suit  is  for  an  account  of  any  property  and 
Deoree  in  adminiah-a-  f°r  its  due  administration  under  the  decree  of 
tionamfc.  the  Court,  the  Court  shall,  before  passing  the 

final  decree,  pass  a  preliminary  decree  ordering 
such  accounts  and  inquiries  to  be  taken  and  made,  and  giving  suoh 
other  directions  as  it  thinks  fit. 

(2)  In  the  administration  by  the  Court  of  the  property 
of  any  deceased  person,  if  such  property  prove  to  be  insufficient  for 
the  payment  in  full  of  his  debts  and  liabilities,  the  same  Eules 
shall  be  observed  as  to  the  respective  rights  of  secured  and  un¬ 
secured  creditors  and  as  to  debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  and  contingent  liabilities 
respectively,  as  may  be  in  force  for  the  time  being  with  respect  to 
the  estates  of  persons  adjudged  or  declared  insolvent ;  and  all  persons, 
who  in  any  suoh  case  would  be  entitled  to  be  paid  out  of  suoh  pro¬ 
perty,  may  come  in  under  the  preliminary  deoree,  and  make  suoh 
claims  against  the  same  as  they  may  respectively  be  entitled  to 
by  virtue  of  this  Code. 


Or.  XX,  r.  13 '[  =  „  =  Or.  XX,  r.  2.9] 

I.  This  Rule  was  not  In  the  original  Bill, 
bat  was  inserted  by  the  Seleet  Committee. 

II.  The  provision  existed  In  the  Indian 
Cod  e  of  1882 — Section  213.  It  was  not  adopt¬ 
ed  in  Regulation  II  of  1065,  and  the  State- 
ment  oi  Objects  and  Reasons  said  i— “81. 
As  administration  suits  are  unknown  in  this 
oountry,  and  under  the  systems  of  law  here 
administered,  there  is  hardly  any  neoessity 
for  an  administration  suit,  the  retention  of 
Seotion  213  seems  quite  unnecessary.  It  is 
accordingly  omlttad.” 

Hi.  This  Rule  reproduces  the  corres¬ 
ponding  Rule  in  the  British  Indian  Code 
with  the  difference  that  the  words— ‘'within 
the  looal  limits  of  the  Courts  in  which  the 
administration-suit  is  pending” — which  oo- 
our  in  that  Buie  after  the  words  “for  the 
time  being”,  have  been  omitted.  It  may  be 
noted  that,  in  British  India,  there  is  the 
Breeidenoy-Towns  Insolvency  Aot  as  to  Pre¬ 
sidency  Towns,  and  the  Provincial  Insol¬ 
vency  Aot  as  to  the  rest  of  British  India, 


IV.  The  British  Indian  Rnle  is  almost  the 
same  ae  Seotion  10  of  the  Jndioatnre  Aot  of 
1875. 

V.  As  to  the  debts  and  liabilities  prova- 
ble  and  the  rights  of  secured  oreditors,  un¬ 
der  the  Insolvency  Regulation,  VIH  of  1090, 
sea  Seotions  29-31  thereof 

VI.  t.  As  to  Forms  of  plaint  in  an  ad¬ 
ministration  suit,  aee  Appendix  A,  Forms 
Nos.  41-18. 

2.  As  to  Forms  of  preliminary  deoree  in 
an  administration  suit,  directing  aooounts 
to  be  taken  and  enquiries  to  be  made,  see 
Appendix  D,  Forme  Nos.  9  and  11. 

As  to  Forms  of  final  deoree,  aee  Appendix 
D,  Forms  Nos.  10  and  12. 

Case  Law. 

The  law  in  Travanoore  allows  a  salt  for 
an  account  of  the  property  of  an  intestate 
and  for  its  due  administration  onder  de- 
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ftEGTJLATION  VIII  OF  ilOO.  [  °r-  XX,  r.  14 
14-  (1)  Where  the  Court  decrees  a  claim  to  pre-emption  in 
Deoree  in  pre-emption  resPec*  of  a  particular  sale  of  property  and  the 
auit-  ,  purchase-money  has  not  been  paid  into  Court, 

the  decree  shall — 

(a)  specify  a  day  on  or  before  which  the  purchase- 

money  shall  be  so  paid,  and 

(b)  direct  that  on  payment  into  Court  of  such  pur¬ 

chase-money,  together  with  the  costs  (if  any) 
decreed  against  the  plaintiff,  on  or  before  the 
day  referred  to  in  clause  (a),  the  defendant 
shall  deliver  possession  of  the  property  to  the 
plaintiff,  whose  title  thereto  shall  be  deemed  to 
have  accrued  from  the  date  of  such  payment, 
but  that,  if  the  purchase-money  and  the  costs 
(if  any)  are  not  so  paid,  the  suit  shall  be  dismis¬ 
sed  with  costs. 

(2)  Where  the  Court  has  adjudicated  upon  rival  claims 
to  pre-emption,  the  decree  shall  direct, — 

(a)  if  and  in  so  far  as  the  claims  decreed  are  equal 
in  degree,  that  the  claim  of  each  pre-emptor 
complying  with  the  provisions  of  Sub-rule  (1) 
shall  take  effect  in  respect  of  a  proportionate 
share  of  the  property  including  any  proportion¬ 
ate  share  in  respect  of  which  the  claim  of 
any  pre-emptor  failing  to  comply  with  the  said 
provisions-  would,  but  for  such  default,  have 
taken  effect ;  and, 

(i>)  if  and  in  so  far  as  the  claims  decreed  are  dif¬ 
ferent  in  degree,  that  the  claim  of  the  inferior 
pre-emptor  shall  not  take  effect  unless  and 
until  the  superior  pre-emptor  has  failed  to 
comply  with  the  said  provisions. 


The  persons  to  be  sned  are,  in  the  present  to  whom  letters  of  administration  hays 
state  of  the  law,  the  heirs  or  next  of  kin,  been  granted.  The  grant  of  letters  of  ad- 
and  the  only  one  who  would  have  oooasion  to  ministration  is  not  a  sins  qua  nan  of  snob  a 
sne  them  are  the  creditors  of  the  intestate.  anit>  Theword  .-administration"  is  used 
An  administration  suit  doeB  not  necessarl-  uot  in  the  narrow  sense  bat  generally  to  de* 

ly  imply  the  existence  of  an  administrator  note  the  dealing  with  a  property  with  a  view 

m 


Or.  xx,  1. 15]  The  civil  Procedure  Code 

15.  Where  a  suit  is  for  the  dissolution  of  a  partnership,  or 
Deowe  in  salt  for  ala-  of  partnership  accounts,  the  Court, 

solution  ofnSartneiahip]  before  passing  a  final  decree,  may  pass  a  preli¬ 
minary  decree  declaring  the  proportionate  shares 
of  the  parties,  fixing  the  day  on  which  the  partnership  shall  stand 
dissolved  or  be  deemed  to  have  been  dissolved,  and  directing  such 
accounts  to  be  taken,  and  other  acts  to  be  done,  as  it  thinks  fit. 


properly  to  utilise  it  for  the  purposes  whioh 

tial  conditions  for  administration  appear  to 
he  the  existence  of  property  that  is  liable 
to  be  utilised  tor  a  partioular  purpose,  a 
person  iu  •whom  the  property  is  vested  and 
who  fails  or  is  unable  bo  use  it  for  the  pur¬ 
pose  and  a  person  who  is  interested  in  that 
purpose.  The  wording  of  Order  XX,  r,  13 
of  the  Code  itself  lends  support  to  this  view. 
It  refers  In  terms  not  to  a  suit  against  an 
administrator,  but  to  a  suit  for  an  aooount 
of  any  property  and  for  its  due  administra¬ 
tion.  The  wording  is  wide  enough  to  em¬ 
brace  all  oases  where  there  Is  a  person  who 
Is  entitled  to  ball  for  an  aeoonnt  of  the  pro¬ 
perty. 

Order  XX,  Rule  13,  and  Form  41,  Appen¬ 
dix  A,  are  oonoerned  naturally  with  the 
proeednre  in  such  a  suit,  how  it  Bhould  be 
started,  tried  and  decided.  They  do  not 
enumerate  the  oases  in  which  such  a  suit 
will  lie  or  the  persons  by  whom  or  against 
whom  snob  a  suit  oau  bs  brought  (F.  B.),— 
44  T.  L.  R„  m 

(=  19  T.  L.J.,  IB). 


Or.  XX,  r.  14  (1)  '[  =  8.  208 

—Or.  XX,  r.  U  (1)5 
„  „.r.l4(2)[=  „ 

—  Or .  XX,  r .  J4(2)] 
I.  The  Seotlon  of  Regulation  II  of  1066 
corresponding  to  Sub-Rule  (1)  was  as  fol- 

“208.  Suit  to  enforce  right  of  pre-emp¬ 
tion,— When  the  snlt  is  to  enforoe  a  right 
of  pre-emption  in  respect  of  a  particular 
sale  of  property,  and  the  Oonrt  finds  for  the 
plaintiff,  if  the  amount  ed  purohase-money 


has  not  been  piad  into  Oonrt,  the  deoree 
shall  speoify  a  day  on  or  before  whioh  it 
shall  be  so  paid,  and  shall  deolare  that  on 
payment  of  snob  purohase-money  together 
with  the  eosts  (if  any)  decreed  against  him, 
the  plaintifC  shall  obtain  possession  of  the 
property,  but  that  if  suoh  money  and  costs 
are  not  so  paid,  the  snlt  shall  stand  dismis¬ 
sed  with  costs.” 

IL  Svb-Bule  (I). — This  reproduces  the 
British  Indian  Rule.  Iu  regard  to  the  change 
made  by  the  addition  of  the  words  “whose 

title  thereto . of  such  payment,”  the  In. 

dian  Special  Committee  said:— Having  re¬ 
gard  to  the  opinion  expressed  in  I,  L,  R, 
21  Mad.,  at  page  463,  we  have  thought  it 
right  to  make  it  olear  that  title  vests  with¬ 
out  an  instrument  of  transfer.  To  require 
a  transfer  now  might  throw  a  clond  over 
numberless  tisles  whioh  rest  on  the  assump¬ 
tion  sanotioned  by  long  practise  that  no  in¬ 
strument  of  transfer  was  necessary,” 

The  title  to  the  property  vests  in  the 
pl'aintifi  on  payment  of  the  purohase-money. 

HI.  Sub-Bute  (2).— This  is  new  and  is 
the  same  as  the  corresponding  British  In¬ 
dian  Rule  whioh  is  “based  on  the  rulings 
contained  in  the  decisions  of  the  High  Oonrt 
of  Allahabad  at  I.  h.  H„  6  All,  370,  466, 
and  I.  L.  B„  11  All.,  164.”  It  prescribes 
the  form  of  deoree  to  be  passed  when  these 
are  rival  pre-emptora. 


Op.  XX,.  r.  15  [  -  8.  209  =  Or.  XX,  r.  IS}  , 
I.  The  corresponding  Seotion  of  the  Old 
Regulation  ran  as  follows:— 

"209.  Suit  for  Utsolutioe  of  partner  tUp. 
When  the  suit  is  for  the  dissolution  of  a' 
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partnership,  the  Court,  before  making  its 

on  whioh  the  partnership  shall  stand  dis¬ 
solved,  and  directing  such  aoooonts  to  be 
taken  and  other  aots  to  be  done  as  it  thinks 


II,  For  Forms  of  preliminary  and  final 
decrees,  see  Appendix  D,  Forms  Nos.  13  and 
14  respectively. 

Case  Law. 

1.  The  suit  was  by  a  partner  for  recovery 
of  money  due  on  settlement  of  accounts. 
The  lower  Courts  concurrently  found  that 
there  was  no  settlement  of  accounts,  and 
dismissed  the  suit ,  On  speoial  appeal,  the 
High  Court  while  ordering  the  amendment 
of  plaint  for  recovery  of  money  into  one 

Seotion  533,  C.  P.  G.,  £  «  Or.  XL  ,  r.22]: 

Meld.— (1)  A  suit  for  recovery  of  money 
'  due  under  a  settlement  of  aocouuts  migh  t 
be  amended  into  a  suit  for  accounts  as  the 
relief  arose  out  of  and  was  immediately 
oonneoted  with  the  same  transaction  and 
such  an  amendment  did  not  alter  the  cha¬ 
racter  of  the  suit , 

(2)  Even  after  the  dissolution  of  a  part¬ 
nership,  the  rights  and  liabilities  of  a 
partner  as  such  oontinued  in  all  things 
necessary  for  its  winding  up  ;  and  partners 
being  agents  of  eaoh  other,  each  could  call 
upon  the  other  for  au  account  at  the  dis¬ 
solution  of  the  partnership,  pt^ded  that 
eaoh  had  managed  the  affairs  of  the  firm. 
i  •  All  pawners  must  render  proper  aoconnta 
of  their  dealings.  Of  oourse  if  aobounts 
have  been' accepted  expressly  or  impliedly 
up  to  a  oertain  date,  aooounts  need  not  be 
rendered  up  to  that  date.  The  party  ren¬ 
dering  accounts  must  explain  and  support 
them  if  oalled  upon  bo  do  so*  The  preli¬ 
minary  deoree  in  such  oases  should  be 
simply  “  an  order  on  the  defendant  to  file 
his  aooounts”.  Then  the  Court  should  fix 


unduly  enoroaohing  on  the  time  of  the 
Court,  a  commissioner  should  be  appointed 
to  look  into  the  aooounts,  take  evidence 
about  the  disputed  entries,  and  submit  his 
report,  A  reoeiver  should  be  appointed  to 
collect  outstandings,  bnt  in  this  oase  the 
outstandings  must  either  have  been  oollect- 
ed  by  1st  defendant  or  already  barred.  If 
either  partner  has  been  guilty  of  negligence 
and  this  caused  loss  to  the  firm,  he  should 
be  debited  with  that  amount.  If  defendant 
refuses  to  produoe  aooounts  and  explain  or 
support  them  when  he  is  bound  legally  to 
do  so,  presumption  should  be  made  against 
him.—  24  T,  L,R„  95. 

Ref,— 39  T.  L.  R.,  135 

(=13  T.  ti.  J.,  46;, 

14  T.L.  J„  543. 

2.  Under  a  deoree  in  a  suit  for  settle¬ 
ment  of  aooounts,  any  partner  to  whom 
money  may  be  due  from  his  oo-parbners  is 
entitled  to  have  the  same  realised  in  exe¬ 
cution,  whatever  be  the  position  he  occupies 
in  the  suit. 

It  is  usual  to  allow  interest  on  advances 
made  by  the  partners  in  a  firm  when 
settling  the  aooounts  of  the  partnership.— 
1  S,  D„  64. 

3,  A  suit  for  accounts  on  dissolution  of 
a  partnership  is  no  exception  bo  the  rale 
that  a  plaintiff  in  a  suit  must  prove  his  own 
oase.  The  non-production  by  a  party  of 
material  records  in  his  possession  may  no 
doubt  give  rise  to  a  presumption  against 
him,  but  the  weight  due  to  such  a  presump¬ 
tion  will  depend  on  the  facts  of  eaoh  indi¬ 
vidual  oase.  It  is  the  duty  of  each  of  the 
partners  in  a  partnership  to  attend  dili¬ 
gently  to  the  partnership  affaire,  and  one 
partner  cannot  plead  in  exouse  of  his  own,, 
negligenoe  in  this  particular  the  neglect  r 
another  partner.  The  facts  that  a  defev 
ant  partner  has  been  negligent  in  not  f 
ing  detailed  accounts  of  the  parin' 

and  that  he  is  also  at  fault  in  not  pn 
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Regulation  VIII  of  noo.  i  Or.  XX,  r.  16 


16.  In  a  suit  for  an  account  of  pecuniary  transactions  be- 
Deoreo  in  suit  for  a0-  'tween  a  principal  and  an  agent,  and  in  any 
oonnt  between  principal  other  suit  not  hereinbefore  provided  for,  where 
a°  ag8n  '  it  is  necessary,  in  order  to  ascertain  the  amount 

of  money  due  to  or  from  any  party,  that  an  account  should  be 
taken,  the  Court  shall,  before  passing  its  final  decree,  pass  a  preli¬ 
minary  decree  directing  such  accounts  to  be  taken  as  it  thinks  fit. 


by  eaoh  party  should  be  made  ;  and  on  that 


evidence  tha  testimony  of  necessary  witnes¬ 
ses  and  also  all  evidence  tending  to  invali¬ 
date  the  accounts  or  to  suroharge  them;  and 
eventually  the  Court  should  satisfy  itself  as 
to  the  amount  which  is  due  as  established  by 
the  evidence  of  both  the  parties  and  frame 
its  final  decree  accordingly.  The  Court 
should  give  no  decree  other  than  an  order 
for  filing  the  accounts  and  then  confine  the 

upon  the  proper  taking  of  the  aooounts.  If 
any  party  prove  contumacious  with  regard  to 
filing  his  aooounts,  the  Court  may  proceed 
with  the  taking  of  accounts  against  him  on 
the  footing  of  evidsnos  furnished,  and  in  so 
doing  the  Oonrt  may  make  all  reasonable 
presumptions  against  him.”  The  plaintifi 
oannot  get  a  deoree  against  tha  defendants 
on  the  mere  ground  that  the  defendants 
failed  to  prodnoe  the  aooounts.  “The  plain¬ 
tifi  has  to  prove  hiB  own  oase,  and  though 
the  defendants  may  have  been  equally  negli¬ 
gent  in  not  keeping  detailed  accounts  and 
may  possibly  be  to  blame  for  not  producing 
books,  tha  plaintifi  has  been  at  least  equally 
negligent  in  not  keeping  up  any  correot  de¬ 
tail  of  the  varions  works  undertaken  and  of 
the  profits  realised  therein.”  Where  the 
books  are  lost,  it  is  for  the  Court  to  give 
special  directions  as  to  the  mode  In  which 
the  aooonnts  should  be  taken  ana  vonohed. 


is  adopted,—  13  T,  L.  J,  177. 


Or.  XX,  r.  16  [  =  S.  210  =  Or.  XX,  r.16] 
1.  The  corresponding  Section  of  Kegnla- 


“210.  Suit  for  account  between  principal 
and  agent.— When  a  suit  is  for  an  account 
of  pecuniary  transactions  between  a  prinei- 


II.  The  word  ‘final’  has  been  inserted 
“because  the  preliminary  order  directing 


Or.  XX, r.  17]  THE  CIVIL  FBOOEDOBE  CODE 

17.  The  Court  may  either  by  the  decree  directing  an  account 
to  be  taken  or  by  any  subsequent  order  give 
special  directions  with  regard  to  the  mode  in 
which  the  account  is  to  be  taken  or  vouched  and  in  particular  may 
direct  that  in  taking  the  account  the  books  of  account  in  which 
the  accounts  in  question  have  been  kept  shall  be  taken  as  prirm 
facie  evidence  of  the  truth  of  the  matters  therein  contained  with 
liberty  to  the  parties  interested  to  take  such  objection  thereto  as 
they  may  be  advised. 

18.  Where  the  Court  passes  a  decree  for  the  partition  of 
Deere©  in  suit  for  property  or  for  the  separate  possession  of  a 
Kpaiate  poeSon  of”  share  therein,  then,— 


(1)  if  and  in  so  far  as  the  decree  relate  to  an  estate  as¬ 
sessed  to  the  payment  of  revenue  to  the  Government,  the  decree 
shall  declare  the  rights  of  the  several  parties  interested  in  the  pro¬ 
perty,  but  shall  direct  such  partition  or  separation  to  be  made  by 
the  Division  Peishkar,  or  any  Gazetted  subordinate  of  the  Divi¬ 
sion  Peishkar,  deputed  by  him  in  this  behalf,  in  accordance  with 
such  declaration  and  with  the  provisions  of  Section  46 ; 

(2)  if  and  in  so  far  as  such  decree  relates  to  any  other 
immovable  property  or  to  movable  property,  the  Court  may,  if  the 
partition  or  separation  cannot  be  conveniently  made  without  fur¬ 
ther  inquiry,  pass  a  preliminary  decree  declaring  the  rights  of  the 
several  parties  interested  in  the  property  and  giving  such  further 
directions  as  may  be  required. 


suffers  loss,  that  loss  must  be  ultimately  Op.  XX,  r.  17  [  =  „  =  Or.  XX,  r.  17} 
borne  by  the  agent.  _ 
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REGULATION  VIII  OF  1100.  [  Or.  XX,  r.  20 

19.  (1)  Where  the  defendant  has  been  allowed  a  set-off 
Deoree  when  set-ofi  is  aga'nst  claim  of  the  plaintiff,  the  deoree 
allowed,  shall  state  what  amount  is  due  to  the  plaintiff 

and  what  amount  is  due  to  the  defendant,  and 
shall  be  for  the  recovery  of  any  sum  which  appears  to  be  due  to 
either  party. 

(2)  Any  decree  passed  in  a  suit  in  which  a  set-off  is 
Appeal  from  decree  c^aime<i  shall  b®  subject  to  the  same  provisions 

relating  to  set-off.  in  respect  of  appeal  to  which  it  would  have 
been  subject  if  no  set-off  had  been  claimed. 

(3)  The  provisions  of  this  Rule  shall  apply  whether  the 
set-off  is  admissible  under  Rule  6  of  Order  VIII  or  otherwise. 

ao.  Certified  copies  of  the  judgment  and  decree  shall  be 
Certified  copies  oi  furnished  to  the  parties  on  application  to  the 
ieaKhed,a  aeote0 ‘°  Court,  and  at  their  expense. 


0».  XXI,  r.  I  ]  THE  CIVIL  PROCEDURE  CODE 
ORDER  XXI. 

Execution  of  Decrees  and  Orders. 

Payment  under  Decree. 

I.  (1)  All  money  payable  under  a  decree  shall  be  paid  as 
■  ,  ,  follows,  namely 

Modes  of  paying  money 
under  decree, 

(а)  into  the  Court  whose  duty  it  is  to  execute  the 

decree ;  or 

(б)  out  of  Court  to  the  decree-holder  ;  or 

(c)  otherwise  as  the  Court  which  made  the  decree 
directs. 

(2)  Where  any  payment  is  made  under  clause  (a)  of 
Sub-rule  (1),  notice  of  such  payment  shall  be  given  to  the  decree- 
holder. 


REGULATION  VIII  OF  1100.  [  Or.  XXI,  r.  2 

2.  (1)  Where  any  money  payable  under  a  decree  of  any 
p»  inent  out  of  Cou  t  kind  Pa^  out  *-'our*;>  or  t'le  decree  is  other- 
to  decree-holder.  '  1  wise  adjusted  in  whole  or  in  part  to  the  satisfac¬ 
tion  of  the  decree-holder,  the  decree-holder  shall 
certify  such  payment  or  adjustment  to  the  Court  whose  duty  it  is  to 
execute  the  decree  and  the  Court  shall  record  the  same  accordingly. 

(2)  The  judgment-debtor  also  may  inform  the  Court  of 
such  payment  or  adjustment,  and  apply  to  the  Court  to  issue  a 
notice  to  the  decree-holder  to  show  cause,  on  a  day  to  be  fixed  by 
the  Court,  why  such  payment  or  adjustment  should  not  be  recorded 
as  certified  ;  and  if,  after  service  of  such  notice,  the  decree-holder 
fails  to  show  cause  why  the  payment  or  adjustment  should  not 
be  recorded  as  certified,  the  Court  shall  record  the  same  accordingly. 

(3)  A  payment  or  adjustment,  which  has  not  been 
certified  or  recorded  as  aforesaid,  shall  not  be  recognised  by  any 
Court  executing  the  decree. 


and  obtain  a  release  deed  for  the  suit  pro¬ 
perty,  and  on  failure  to  make  the  payment 
as  provided  for,  the  plaintiffs  were  to  realise 
by  proceedings  in  execution,  oertain  sums 
specified  in  the  deoree  to  be  dne  by  the  de* 
fondant  on  account  of  rents,  &o.  The 
Court  was  dosed  for  the  summer  recess 
before  15th  Medom  and  reopened  on  3rd 
Edavarn,  1085,  The  defendant  did  not  pay 
the  money  to  plaintiffs,  but  paid  it  into 
Court  on  the  day  the  Court  re-opened.  The 
Munsifi  held  that  the  tender  made  was  onb 
of  time  and  that  plaintiffs  were  not  bound 
to  aocept  payment . 

fleW.— It  was  not  incumbent  on  the  de¬ 
fendant  to  have  made  the  payment  on  15th 
Medom,  1085,  out  of  Court  directly  to  the 
deoree-holder.  He  had  the  option  of  paying 
the  money  into  Court  under  Section  253  of 
the  Civil  Procedure  Code,  and  as  15th 
Medom  was  a  Coart  holiday,  the  payment 
made  on  the  day  when  the  Court  re-opened 
was  payment  in  compliance  with  the  de¬ 
cree.—  27  T.  L,  R.,  217 


5.  Held  by  majority  that  Seotion  S62  of 
the  Civil  Frooednre  Code  [  =  Or.  XXXV, 
r.  2  ]  does  not  apply  to  execution  proceed¬ 
ings,  and  a  jndgment-debtor  is  not  bonnd  to 
apply  for  issue  of  notice  to  the  deeree- 
holder  when  be  deposits  the  decree-amount 
tinder  Section  253  of  the  Code. 

Per  Palpu  Pillai,  J.— Seotion  862  applies 
also  to  execution  proceedings,  and  a  judg¬ 
ment-debtor  is  bound  to  apply  for  issue  of 
notioe  to  the  deoree-holder  when  he  de¬ 
posits  the  amount  under  Seotion  253,  in 
order  to  escape  liability  for  further  pay- 
ment  of  interest.—  12  T.  L.  J,  83. 

6 .  Where  under  a  deoree  money  is  pay¬ 
able  at  onoe,  the  execution  Court  has  no 
jurisdiction  to  vary  the  decree,  by  granting 
time  to  the  judgment-debtor  for  payment. 

18  T.  L.  J,  6U, 

Sec.  254  :  1.  After  Section  253,  there 
was  the  following  Seotion  in  Regulation  II 

“254.  Agreement  to  give  time  to  judg¬ 
ment- debtor. —Piety  agreement  to  give 
time  for  the  satisfaction  of  a  judgment-debt 
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Regulation  VIII  of  1100.  [Or.  xxi, 
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Or.  XXI,  r.  2  ]  THE  CIVIL  PROOEDUBE  CODE 
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Or.  XXI,  r.  2 '  THE  CIVIL  PROCEDCBE  CODE 


of  plaintiff’s  share  was  adjusted  out  of  Court 
by  a  partition  deed  among  the  parties.  After 
sixty  days  of  this  partition  deed,  the  plain- 
tig  applied  for  execution  of  the  decree 
which  the  defendant  opposed  in  view  of  the 
partition  deed.  The  plaintiff  opposed  the 
filing  of  the  deed  of  adjustment  as  it  was 
out  of  time.  For  the  defendant,  it  was 
contended  that  Section  255,  C.  P.  C.,  did 
not  apply  to  partition  decrees,  and  that 
even  if  it  was  applicable,  the  defendant  in  a 
partition  suit  being  himself  in  the  position 
of  a  deoree-holdec  could  oertify  adjustment 
under  Section  255  at  any  time  notwithstand¬ 
ing  Article  143  of  the  Limitation  Regulation. 

Beld,-  fl)  Section -255  applied  to  adjust¬ 
ers  for  money,  and  as  the  adjustment  in 
the  case  had  not  been  certified  to  the  Court 

(2)  The  defendant  in  a  partition  decree 

so  as  to  be  entitled  to  certify  the  adjust¬ 
ment  of  the  decree  to  the  Court  at  any  time 
notwithstanding  the  provisions  of  Article 
143  of  the  Limitation  Regulation,  as  ho  was 
not  legally  competent  to  discharge  -his  lia- 


made  by  the  judgmeat-debtor  himself,  the 
present  respondent  would  not  be  a  recog¬ 
nised  agent  as  defined  in  Section  33  of  the 
Code  [  =  Or.  Ill,  r.  2  ].  He  is  indeed  a 
stranger  having  no  interest  in  making  the 
payment  to  the  decrae-holdcr,  as  the  de- 
cree  would  in  no  event  be  exeouted  either 
against  him  personally  or  against  the  pro- 

16.  A  deoree«hoider-purohaser  is  not  de¬ 
barred  from  certifying  satisfaction  of  bhe 
decree  at  any  time  before  the  sale  is  made 
absolute.  Seotioa  255  does  not  .make  it 
obligatory  on  the  parties  to  abstain  from 
adjusting  the  decree  out  of  Court.  It  pro¬ 
vides,  however,  that  whon  the  deotee  has 
been  so  satisfied,  the  decree-holder  shall 
oertify  satisfaction.  If  the  deoree  holder 
fails  to  oertify  as  enjoined,  the  judgment- 
debtor  is  enabled  bo  apply  to  the  Court 
within  a  specified  period  to  compel  the  do. 
oree-holder  to  oertify  suoh  satisfaction. 
There  is  nothing  in  the  scheme  or  soope  of 
the  Chapter  (XIX)  relating  to  the  execution 
of  decrees  which  deprives  the  parties  of  the 
liberty  to  settle  their  differences  out  of 
Court  at  any  time  before  the  deoree  is  ef¬ 
fectually  satisfied  by  virtue  of  the  termina¬ 
tion  of  tho  several  modes  of  execution  pre- 
scribed  by  the  Legislature.— 


IS.  Whore  a  judgment-debtor  in  a  suit  ,7t  Seotlon  255,  0.  P.  C„  does  not  mon- 
oxecuted  a  mortgage  and  direoted  the  tion  any  certificate  and  there  is,  therefore, 

mortgagee  to  pay  the  deoree  debt .  and  the  nopartionlar  form  in  which  the  deoree. 

mortgagee  mode  payment  out  of  Conrt  to  holdm  bas  t0  c8rlify  paymfmt.  tphe  Soo¬ 
the  decree-holder :  tlon  would  be  satisfied  if  the  deoree-holder 

Reid.— The  mortgagee  cannot,  nnder  See-  were  to  inform  the  Oonrt  orally  of  the  pay- 

tion  265  of  the  Civil  Procedure  Code,  olaim  ment. 
certificate  of  payment. 


The  Section  apparently  contemplates  that  'til8  return  of  the  process-server  with  the 
the  applioation  should  be  by  the  judgment-  signature  of  the  plaintiff,  or  of  an  agent  of 
debtor  himself.  Otherwise  one  would  have  the  plaintiff  authorised  to  oertify  satisfao- 

expeofced  some  suoh  words  as  'the  jndg-  tion  on  his  behalf,  might  be  taken  by  the 

ment-debtor  or  any  other  person  on  his  bs-  Court  as  suffiolent  oertifioation  to  satisfy 

half  may  inform  the  Oonrt,  &c.’  Regard-  Seotioa  255.—  1ST.  L.J..H9S. 
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than  one  jo 

tenure. 


Courts  executing  Decrees. 

Where  immovable  property  forms  one  estate  or  tenure 
situate  within  the  local  limits  of  the  jurisdic- 
Mi'uo”°re  tion  of  two  or  more  Courts,  any  one  of  such 
Courts  may  attach  and  sell  the  entire  estate  or 


The  civil  Procedure  Code 


(6)  a  certificate  setting  forth  that  satisfaction  of 
the  decree  has  not  been  obtained  by  execution 
within  the  jurisdiction  of  the  Court  by  which 
it  was  passed,  or,  where  the  decree  has  been 
executed  in  part,  the  extent  to  which  satisfac¬ 
tion  has  been  obtained  and  what  part  of  the 
decree  remains  unsatisfied ;  and 


(c)  a  copy  of  any  order  for  the  execution  of  the 
decree,  or,  if  no  such  order  has  been  made,  a 
certificate  to  that  effect. 


Indian  Special  Committee  said:- “The  The  above  was  adopted  in  the  original 

Committee  have  inserted  this  Rale  to  pro-  Bill.  Bat  the  Select  Committee  sabstitat- 


REGULATION  VIII  OF  1100.  t  Or.  XXI,  r.  7 


6.  The  Court  to  which  a  decree  is  so  sent  shall  cause  such 
Conrt  receiving  copies  copies  and  certificates  to  be  filed,  without  any 

of  deoree,  eio.,  to  file  further  proof  of  the  decree  or  order  for  execu- 
same  without  proof.  tion,  0r  of  the  copies  thereof,  unless  the  Court, 
for  any  special  reasons  to  be  recorded  under  the  hand  of  the  Judge, 
requires  such  proof. 

7.  Where  such  copies  are  so  filed,  the  decree  or  order  may, 
Execution  of  decree  if  the  Court  to  which  it  is  sent  is  the  District 

or  order  by  Court  to  Court,  be  executed  by  such  Court  or  be  transfer- 
which  it  is  cent,  recj  for  execution  to  any  subordinate  Court  of 
competent  jurisdiction. 


Or.  XXI,  t.  8  ]  THE  CIVIL  PROCEDURE  CODE 


Application  for  execution. 

8.  Where  the  holder  of  a  decree  desires  to  execute  it,  lie 
t  a  for  exe  s^a'^  aPPly  to  the  Court  which  passed  the  decree 
cnUoo!lcat*°Q  °T  eT‘e'  or  to  the  officer  (if  any)  appointed  in  this  be¬ 
half,  or  if  the  decree  lias  been  sent  under  the 
provisions  hereinbefore  contained  to  another  Court  then  to  such 
Court  or  to  the  proper  officer  thereof. 


9.  (1)  Where  a  decree  is  for  the  payment  of  money,  the 
Court  may,  on  the  oral  application  of  the  decree- 
i»  nppica  on.  bolder  at  the  time  of  the  passing  of  the  decree, 
order  immediate  execution  thereof  by  the  arrest  of  the  judgment- 
debtor,  prior  to  the  preparation  of  a  warrant  if  he  is  within  the 
precincts  of  the  Court. 


Or.XXI,r.7[=S.221=Or.XXi,r.S] 

The  words  “or  be  transferred  for  execu¬ 
tion  to  any  subordinate  Court  of  competent 
jurisdiction”  have  been  substituted  for  the 
words  “or  by  any  subordinate  Court  whioh 
it  directs  to  execute  the  same.’’ 

Case  Law, 

See  Seo,  36.-39  T.  L.  R„  211 

(=  14  T.  L,  J.,  207). 

(Note  the  ohange  in  the  Buie.] 


oouslituto  a  single  Court.  The  above  two 
Munsitfs  are  not  Officers  attached  to  the 
same  Court,  but  are  Officers  attached  to 

fore  deorees  passed  by  these  Courts  oan 
only  be  executed  by  the  Court  whioh  pas¬ 
sed  them  unless  a  transfer  has  been  made 
from  one  Court  to  the  ether, 

Seotions  8,  8  and  12  of  the  Civil  Courts 
Regulation  are  not  inconsistent  with  this 


Or.  XXI,  r.  8  [=  S.  223,  Para  1 
m  Or.  XXI,  r.  10] 

I.  The  first  Para  of  Seotion  223  of  the 
old  Regulation  was  as  follows:— 


“233.  Application  for  execution.— When 


under  the  provisions  hereinbefore  contained 
to  another  Court,  then  to  suoh  Court  or  to 

11,  For  the  other  Paragraphs  of  Section 
223,  see  Seotion  41  Supra  and  Buie  19  cf  this 
Order  Infra. 

Hi.  See  Seotion  34  for  “Court  whioh 
passed  the  deoree’’  and  Seotion  85  for 
“Court  by  which  decree  may  be  executed”. 

Case  Law. 

The  Principal  and  Additional  HunslBs' 
Courts  at  a  station  cannot  be  deemed  to 


Meroly  beoauss  Articles  509  and  585  of 
the  Civil  Courts’ Guide  are  apparently  in¬ 
consistent  with  the  provisions  of  the  Civil 
Courts’  Regulation,  those  Articles  cannot  be 
deemed  ultra  vires,  as  long  as  they  do  not 
oontravene  any  provisions  of  the  Civil  Pro¬ 
cedure  Code.  Even  otherwise,  the  Rules 
regulating  prooedute  oannot  amount  to  a 
deprivation  of  the  powers  conferred  under 
the  Civil  Courts’  Regulation,  but  oould  only 
tantamount  to  directions  for  the  mode  in 
whioh  suoh  powers  are  to  be  exercised  con¬ 
sistently  with  the  rights  that  other  Oonrts 
of  oononrrent  jurisdiction  possess  in  the 

A  reading  of  Artioi ,  „  '“q  and  535  of  the 
Oivii  Courts’  Guide  shows  lh,.t  the  intention 
has  beon  to  treat  the  institutions  presided 
over  by  the  Principal  and  Additional  Mnn- 
siffs  as  distinct  and  independent  Courts.— 


Regulation  viii  of  1100.  [  Or.  xxi,  r.  9 


(2)  Save  as  otherwise  provided  by  Sub-rule  (1),  every 
application  for  the  execution  of  a  decree  shall 
en  app  10a  ion.  be  ^  writjng>  sjgne(j  an(j  verified  by  the  ap¬ 
plicant  or  by  some  other  person  proved  to  the  satisfaction  of  the 
Court  to  be  acquainted  with  the  facts  of  the  case,  and  shall  contain 
in  a  tabular  form  the  following  particulars  namely 


(а)  the  number  of  the  suit ; 

(б)  the  names  of  the  parties ; 

(c)  the  date  of  the  decree  ; 

(d)  whether  any  appeal  has  been  preferred  from 

the  decree ; 

(e)  whether  any,  and  (if  any)  what,  payment  or 

other  adjustment  of  the  matter  in  controversy 
has  been  made  between  the  parties  subse¬ 
quently  to  the  decree; 

(/)  whether  any,  and  (if  any)  what  previous  applica¬ 
tions  have  been  made  for  the  execution  of  the 
decree,  the  dates  of  such  applications  and  their 
results ; 

(g)  the  amount  with  interest  (if  any)  due  upon  the 
decree,  or  other  relief  granted  thereby,  together 
with  particulars  of  any  cross-decree,  whether 
passed  before  or  after  the  date  of  the  decree 
sought  to  be  executed ; 


(h)  the  amount  of  the  costs  (if  any)  awarded  ; 

(t)  the  name  of  the  person  against  whom  execu¬ 
tion  of  the  decree  is  sought ;  and 
(j)  the  mode  in  which  the  assistance  of  the  Court  is 
required,  whether— 

(i)  by  the  delivery  of  any  property  specifical¬ 
ly  decreed ; 

(ii)  by  the  attachment  and  sale,  or  by  the  sale 
without  attachment,  of  any  property ; 

(iii)  by  the  arrest  and  detention  in  prison  of 
any  person ; 
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(iv)  by  the  appointment  of  a  receiver  ; 

(v)  otherwise,  as  the  nature  of  the  relief 
granted  may  require. 

(3)  The  Court  to  which  an  application  is  made  under 
Sub-rule  (2)  may  require  the  applicant  to  produce  a  certified  copy 
of  the  decree. 
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Court  is  empowered  to  order  immediate  ar¬ 
rest  of  the  judgment-debtor  prior  to  the 
preparation  of  a  warrant,  if  he  is  within 
the  preoinots  of  the  Court. 

(3)  Eneoution  could  not  issue  against 
the  movable  property  of  the  judgment-debt¬ 
or  on  an  oral  application. 

5.  See  Sub-seotlon  (3)  of  Seotion  100 


plioation,  or  by  the  attachment  of  his 
property,  or  otherwise  as  the  nature 
of  the  relief  sought  may  require. ” 

2.  Foe  date  oi  the  decree  (Clause  (c) 
above),  see  Rule  7  of  Order  XX,  Supra . 

XV.  Foe  Form  of  Application  for  Exe¬ 
cution  of  deoree,  Bee  Appendix  E,  Form 


IH.  Sub- Buie  (2).' — 1.  This  corresponds 
to  Seotion  228  of  Regulation  XI  of  1065, 
which  was  as  follows  : — 

"228.  Contents  of  application  for  eze- 
cution  of  decree,— The  application  for  the 

person  proved  to  the  satisfaction  of  the 
Court  to  be  acquainted  with  the  facts  of  the 
case,  and  shall  contain  In  a  tabular  form 
the  following  particulars  (namely) 

(a)  the  number  of  the  suit  ; 

(b)  the  names  of  the  parties ; 

(c)  the  date  of  the  deoree; 

■(d)  whether  any  appeal  has  been  prefer¬ 
red  from  the  deoree  ;  - 

{*)  whether  any  and  what  adjustment  of 
the  matter  in  dispute  has  been  made 
between  tbe  parties  subsequently  to 

(/)  whether  any  and  what  previous  ap¬ 
plications  have  been  made  for  exe¬ 
cution  of  the  deoree  and  with  what 
result ; 


upon  the  deoree,  or  other  relief 
granted  thereby ; 

(7i)  the  amount  of  oosts,  if  any,  awarded; 

(i)  the  name  of  the  person  against 
whom  the  enforcement  of  the  decree 

(f)  the  mode  in  whioh  the  assistance  of 
the  Court  is  required,  whether  by  the 
delivery  of  property  speoifioally  de¬ 
creed,  by  the  arrest  and  imprisonment 


1.  In  an  application  for  execution,  the 
decree-holder  stated  that  a  portion  of  the 

ed  for  execution  of  tbe  rest  of  the  decree. 
The  District  Judge  held  that  as  no  reoord 
of  part  satisfaction  of  the  deoree  was  made 
by  the  Oooxt  on  the  application,  suoh  part 
satisfaction  could  not  be  taken  notice  of : 

Held.— No  suoh  recording  was  necessary 
either  under  Section  228  or  Seotion  255 
[  —  Or.  XXI,  r.  2  ],  Under  Section  228, 

state  in  his  application  what  adjustment,  if 
any,  of  the  matter  in  dispute  had  been 
made  by  the  parties  after  deoree.  It  is 
only  when  the  decree-holder  falls  to-sabisfy, 
that  the  judgment-debtor  may  inform  the 
Court  and  get  satisfaction  recorded.— 


2.  Though  a  re-abtaohme nt  after  decree 
of  the  properties  whioh  have  been  already 
attached  before  judgment  is  nob  necessary, 
the  deoree-holder  who  has  effected  the 
attachment  before  judgment  is  not  entitled 
to  enforce  his  deoree  without  patting  in  an 
execution  petition  in  the  prescribed  form- 
see  Sections  228  [  new  Section  41  ]  and  228. 


3,  The  non-p  roduotion  of  the  copy  of 
the  deoree  with  an  application  in  execution 
does  not  make  the  application,  one  not  in 
accordance  with  law,  as  suoh  production  is 


ril  Courts’  Guide  (based  on  Civil  < 
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tion  of  1098  aid  not  fall  within  Artiole  162  interim  applications  tor  the  purpose  of  keep- 
of  the  Limitation  Regulation  and  that  a  ae-  ing  tho  machinery  in  notion,  in  the  oase  of 
oreo-holder’e  petition  for  oontinuanoe  of  execution  proceedings  the  law  contemplates 
the  proceedings  on  an  execution  petition  the  filing  cf  successive  applioations  for  exe- 
which  had  not  been  finally  disposed  of  was  cution  one  after  the  other  till  the  fruits  of 
not  Bubjeet  to  any  rule  of  limitation  and  the  decree  are  realised,  the  proceedings 
could  be  made  at  any  time.  1  he  defendant  being  temporarily  brought  to  a  standstill 
appealed.  The  question  raised  was  refer,  when  one  of  suoh  applications  has  been  pro* 
red  to  a  Full  Bench,  perly  disposed  of,  and  being  resqiqed  only 
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io.  Where  an  application  is  made  for  the  attachment  of 
:  any  movable  property ,  belonging  to  a  judg- 

tMhmmTof  movable  ment-debtor  but  not  in  his  possession,  the  de- 
pteDtae3bt°t‘'s  in  0l“efl  cree-holder  shall  annex  to  the  application  an 
don.  “  °r  8  p0SBCE’  inventory  of  the  property  to  be  attached, 
containing  a  reasonably  accurate  description 

of  the  same. 


on  the  Court  being  moved  to  do  so  by.  the 
dearee-hoider  by  means  of  a  fresh  appliea- 
tion  in, the  form  prescribed.^  Owing  to  this 
difference,  the  analogy  of  a  pending  suit 
cannot  be  applied  to  execution  proceedings 
taken  as  a  whole..  Bnt,  the  analogy  of  the 
pending  salt  may  be  taken  .bo  apply  so  far  as 
that  portion  of  the  proceedings  that  is  ini¬ 
tiated  by  one  of  such  applications  is  con¬ 
cerned  so  long  as  it  remains  pending. 
Between  such  portion  of  the  execution  pro¬ 
ceedings  and  a  pending  suit,  there  appears 

On  principle,  therefore*  there  Is  no  reason 
why  the  rule  that  applies  to  applications 
made  in  pending  Wits,  should  not  also  Apply 
to  applications  made  in  furtherance  of  pend¬ 
ing  exeontion  petitions.  On  this  view,  the 
application  in  question,  would  be  entirely 
outside  tho  purview  of  the  statute  of  limHa- 

It  is  a  well  recognised  principle  that  an 

treated  as  in  continuation  or  revival  of  a 
previous  application  similar  in  scope  and 
character,  the  consideration  of  which  has 

be  groundless  or  has  been  suspended  by 

tion.  So  long  as  proceedings  initiated  by 
the  decree-holder  are  pending, his  right,  to 
apply  for  their  continuance  aocrues  from 

Court  does  not  suo  moio  continue  th^m,  and 
the  right  to  apply  would  not  be  barred  till 
three  years  have  elapsed  after  the  proceed¬ 
ings  have  oeased  to  be  pending. 


In  the  case,  the  exeontion  petition  of 
Dbanu  1091  was  pending  on  the  date  on 
which  the  application  of  1098  was  presented 
to  ’prooeedwith  the  exeontion  petition.  It 
was  not  therefore  subject  to  the  law  of  li¬ 
mitation  and  was  not  barred  (F.  B.). — 

42  T.  L.  R.,  m 
(  «  16  T.  L.  J.(  380), 
Ref. -18  T,  L.  J.,  792. 

19  T.  L.J.,  524, 


Oi*.  XXI,  r.  IO  [  =*  S.  229— Or.  XXI,  r.  IS  ] 

1.  This  Rule  is  the  same  as  the  first  para 
of  Seoticn  229  of  the  old  Regulation  and 
Rule  12  of  the  British  Indian  Code. 

It.  Section  229  had  the  following  se¬ 
cond  para  not  found  in  the  corresponding 
Section  236  of. the  Indian  Code  of  1882: — 
“Bab  so  euch  inventory  need  be  annexed  to 
the  application,  where  the  movable  pro¬ 
perty  sought  to  be  attaohediain  the  posses¬ 
sion  of  or  under  the  oontrol  of  the  judg- 


In  insetting  this  Para,  the  Statement  of 
Objeots  and  Reasons  said *‘32.  The  ad¬ 
dition  made  to  Section  236  simply  expresses 
what  is  implied  by  the  Section  as  it  stands 
in  the  British  Code." 

Case  Law. 

1.  Section  239  [*»Or.  XXi,  r.  15].  makes 
it  imperative  on  the  Court  to  ascertain 
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ii.  Where  an  application  is  made  for  the  attachment  of 
Application  for  attach-  any  immovable  property  belonging  to  a  judg 
^“ytorantalnwtato  ment-debtor,  it  shall  contain  at  the  foot— 

particnlars. 

(a)  a  description  of  such  property  sufficient  to 

identify  the  same  and,  in  case  such  property 
can  be  identified  by  boundaries  or  numbers 
in  a  record  of  settlement  or  survey,  a  speci¬ 
fication  of  such  boundaries  or  numbers  ;  and 

( b )  a  specification  of  the  judgment-debtor’s  share 

or  interest  in  such  property  to  the  best  of 
the  belief  of  the  applicant,  and  so  far  as  he 
has  been  able  to  ascertain  the  same. 

whether  the  requirements  of  Sections  228—  was  not  aooompaniod  by  a  list  of  properties 
281  [=0r.  XXX,  rr.  9-12]  as  may  be  applioa-  as  required  by  Section  230,  0.  P.  0.  This 
ble  hays  been  oompliea  with,  and  if  not,  to  defeot  was  sought  to  be  cured  by  patting  in 
rejeot  the  application  oe  return  it  for  am-  a  list  of  properties  to  be  attaohed  more  than 
endment.  Ii  the  application  did  not  contain  fifteen  days  after  the  execution  had  bo- 
a  list  oi  the  properties  to  he  attaohed  and  come  barred.  The  Mnnsifi  then  cancelled 
sold,  it  would  be  defective  and  inoapable  of  the  attachment  of  properties  ordered  by 
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12.  Where  an  application  is  made  for  the  attachment  of 
Power  to  require  eer-  any  lanc^  which  is  registered  in  the  revenue  ac- 

tifiea  extract  trom  re.  counts,  the  Court  may  require  the  applicant 
counts,  r8Tenue  ac_  to  produce  a  certified  extract  from  such  regi¬ 
ster,  specifying  the  persons  registered  as  pro¬ 
prietors  of,  or  as  possessing  any  transferable  interest  in,  the 
land  or  its  revenue,  or  as  liable  to  pay  revenue  for  the  land, 
and  the  shares  of  the  registered  proprietors. 

13.  (1)  Where  a  decree  has  been  passed  jointly  in  favour 
Application  lot  esc-  of  m01'e  Persons  than  one,  any  one  or  more 

ention  by  joint  deoceo-  of  such  persons  may,  unless  the  decree  imposes 
any  condition  to  the  contrary,  apply  for  the 
execution  of  the  whole  decree  for  the  benefit  of  them  all,  or, 
where  any  of  them  has  died,  for  the  benefit  of  the  survivors 
and  the  legal  representatives  of  the  deceased. 

(2)  Where  the  Court  sees  sufficient  cause  for  allowing 
the  decree  to  be  executed  on  an  application  made  under  this 
Rule,  it  shall  make  such  order  as  it  deems  necessary  for  pro¬ 
tecting  the  interests  of  the  persons  who  have  not  joined  in  the 
application. 
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14.  Where  a  decree  or,  if  a  decree  has  been  passed  jointly 

Application  for  exe  in  fav0U1'  °f  t'W0  0r  mor®  PerS011S>  the  interes't 
ontion  by  transferee  ot  of  any  decree-holder  in  the  decree  is  transfer- 
aeoreo'  red  by  assignment  in  writing  or  by  operation 

of  law,  the  transferee  may  apply  for  execution  of  the  decree  to 
the  Court  which  passed  it ;  and  the  decree  may  be  executed  in 
the  same  manner  and  subject  to  the  same  conditions  as  if  the 
application  were  made  by  such  decree-holder  : 

Provided  that,  where  the  decree,  or  such  interest  as  afore¬ 
said,  has  been  transferred  by  assignment,  notice  of  such  applica¬ 
tion  shall  be  given  to  the  transferor  and  the  judgment-debtor, 
and  the  decree  shall  not  be  executed  until  the  Court  has  heard 
their  objections  (if  any)  to  its  execution  : 

Provided  also  that,  where  a  decree  for  the  payment  of 
mfiney  against  two  or  more  persons  has  been  transferred  to  one 
of  them,  it  shall  not  he  executed  against  the  others. 


Op.  XXI,  n.  14  [  -  S.  225 

=  Or.  XXr,  r.  16] 

t.  The  oOEcespaneting  Saotiou  of  the  old 
Regulation  was  as  follows 

“225.  AppUaMm  m  transferee  of  de¬ 
cree,— If  a  decree  be  transferred  by  assign¬ 
ment  in  writing,  or  by  operation  of  law, 
from  the  decree-holder  to  any  other  person, 
the  transferee  may  apply  for  Its  execution 
to  the  Court  whioh  passed  it  ;  and,  if  that 
Court  thinks  lib,  the  deoree  may  be  exeout- 
ed  in  the  same  manner  and  subject  to  the 
same  conditions  as  if  the  application  were 
made  by  such  deoree. holder  : 

Provided  as  follows 

(a)  where  the  deoree  has  been  transfer¬ 
red  by  assignment,  nofcioe  in  writing  of 
stioh  application  shall  be  given  to  the 
transferor  and  the  judgment-debtor, 
and  the  deoree  shall  not  be  executed 
anbll  the  Court  has  heard  their  ob¬ 
jections  (if  any)  to  snoh  ex  edition  : 


to  one  of  them,  it  shall  not  be  exe¬ 
cuted  against  the  others.0 
2.  By  the  omission  of  the  words  **  if 
■at  Court  thinks  fib,"  the  discretion  of  the 
)ort  in  recognising  the  assignment  of  a  de- 
ee,  and  to  grant  or  refuse  the 


reoogaize  an  assignment  of  a  deoree.  No 


tor  who  is  entitled  to  have  his  objections 
reto  heard.  No  order  passed  by  the 
irt  without  giving  him  an  opportunity  to 
’  right  could  bind  him.  The 
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13.  A  and  B,  becoming  entitled  to  a 
mortgage  lien  held  by  T  irora  Z  on  certain 
property,  sub-mortgaged  their  right  to  X 
in  1060,  executed  another  sob -mortgage  to 

first  sob-mortgage  and  assigned  in  1063  the 
whole  of  their  interest  on  the  mortgage  to 
R,  the  nephew  of  X,  without  making  any  re- 
ferenoo  to  either  of  the  two  sub-mortgages 
in  the  deed  of  assignment.  In  1067,  N  pur¬ 
chased  the  equity  of  redemption  from  Z, 
redeemed  the  mortgage  held  by  Rand  ob- 


morfcgages.  Bon  obtai 
amount  discharged  Y’s  debt  but  not  that  of 
X,  who,  therefore,  got  a  deoree  against  A 
and  B  on  his  snb-mortgage  and  transferred 
it  to  R  In  1071.  In  order  to  prevent  the 
property  passing  into  the  hands  of  a  strang¬ 
le  who  knew  nothing  of  these  proceedings 


till  R  brought  tl 
ohased  it  himself 


which  he  paid  into  Court  and  which  was 
subsequently  taken  by  A,  B  and  R  who  are 
sued  by  N  for  the  recovery  of  that  amount ; 


UeZ&— No  appeal  lay  against  the  order. 
But  as  a  Court  of  revision,  the  High  Court 
might  consider  the  propriety  of  the  order 
passed  by  the  Judge  below,  and  pass  suoh 
order  as  might  be  deemed  proper. 

The  fact  of  the  assignee  being  the  Sesha- 
karan  of  the  judgment-debtor  is  not  per  96 
suf&oient  bo  invalidate  the  assignment,  Se- 
shakars  aoquire,  with  their  self-acquisi¬ 
tions,  special  rights  over  their  own  Tarwad 
property.  Suoh  rights  are  reoognised  and 
enforoed  by  the  Courts.  If  the  assignment 
is  taken  for  value  paid  by  the  Seshakaran 
out  of  his  self-acquisition,  there  is  no  objec¬ 
tion  to  its  recognition  by  the  Court ;  hut,  if 
it  Is  taken  in  his  name  benami  foe  the  judg¬ 
ment-debtor  to  defraud  creditors,  it  should 
not  be  recognized. 

The  Zillah  Judge  was  directed  to  dispose 
of  the  appellant’s  applio&tion  for  the  recog¬ 
nition  of  the  assignment  after  hearing  any 
evidenoe  that  might  be  adduced  by  the 
contending  parties,—  f6  T.  L.  R„  15. 

Ref.— 16  T.  L.  J.,  379, 


Held.- {1)  It  was  only  whan  a  snb.mort- 
gagee  wa3  a  party  to  a  mortgage  snitjor  -was 
given  notioa  of  his  rights,  that  he  was,  on 
egnitable  grounds,  entitled  to  olaim  pay. 
ment  of  what  was  due  to  him  out  of  the 
mortgage  amount. 

(2)  As  the  oondnet  of  Bin  executing  the 
deoree  after  giving  N  a  release  deed  has 
rendered  the  execution  proceedings  fraudu¬ 
lent,  H  was  entitled  to  a  deoree  as  prayed 
for. 

(3)  As  the  aotual  loss  aoorued  to  N  , only 

when  he  had  to  pay  B,  the  sub-mortgagee, 
a  portion  of  the  mortgage  amount  already 
paid  to  him  as  mortgagee,  the  cause  of  ac¬ 
tion  arose  only  on  the  date  N  paid  the  sale 
amount  into  Court. —  15  T.  L.  R.,  161. 


15.  No  appeal  lies  against  orders  ad¬ 

mitting  or  refusing  to  admit  applications  by 
assignees  of  deorees  for  execution  and  snoh 
orders  oannot  be  treated  as  orders  under 
Section  238  [new  Seotion  40]  of  the  Code  of 
Civil  Procedure.—  16  T.  L.  R.,  43. 

Fol.—  16  T.  L.  E.  App.,  43. 

Overruled.— 22  T.  Ii,  B.,  172. 

16.  No  appeal  lies  against  an  order  re¬ 
fusing  to  reoognise  an  assignment  of  a  deoree 
under  Seotion  225, 0.  P.  0.  The  assignee’s 
only  remedy  is  to  establish  his  assignment 
by  a  regular  suit  and  he  beoomes  a  repre¬ 
sentative  under  Seotion  238  [new  Seotion  40] 
only  after  his  assignment  is  aooepted  (F.  B.). 

16  T.  L.  R.  App.,  48. 


Fol.-l  T,  L.  J„  69. 

14.  Where  a  Uistriot  Judge  declined  to 
recognise  the  assignment  of  a  deoree  made 
in  favonr  of  the  Seshakaran  of  the  debtor  : 


Fol.—  17  I.  L.  R.  App.,  17. 
Overruled,— 22, T.  L,  B,  172. 

Not  Fob-  4  S.  D„  246. 

Ref .-  19  T.  h.  J„  1118. 
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17.  An  application  by  the  assignee  of  a 
aeoree  to  place  him  on  the  record  as  the  de¬ 
cree-holder  and  to  bake  further  steps  U  a 
step  in  aid  of  exeotxtion  of  the  decree  so 
as  to  give  a  fresh  starting  point  of  limitation 
(F,  B.).—  I7T.L,  R«  App.,  17 , 

Bef. — 22  T.  L.  R.,  172. 

Id.  A  notice  under  Section  225  of  the 

railed  to  an  enquiry  as  to  the  jadwm  of 
assignment  alone*  A  question  of  limitation 
may  be  also  enquired  into  and  deoided  in  an 
application  under  the  said  Seotion. 

to  state  whatever  objections  he  had  to  the 
execution  of  adeoree  on  the  application  of 


Ref.— 23  T.  L.  R.t  214. 
40  T.  L.R..  151. 
15T.L.J.,  431. 
19  T.  L.  J.,  649. 
19  T.  L.  J.,  1113* 
F01.-26  T.L.R.,67. 


19  T.  L.  J.,  602. 

20.  The  plaintiff  assigned  to  the  defend¬ 
ant  a  decree  obtained  by  him  for  a  consi¬ 
deration  of  Rs,  300  oat  of  whioh  the  defend- 
ant  gave  a  pro-note  for  Rs.  150  and  paid  the 
balance  in  oash.  The  defendant’s  applica¬ 
tion  to  reoognise  the  assignment  was  how¬ 
ever,  dismissed.  Plaintiff  broaght  the 
present  snit  for  recovering  the  sum  due  un¬ 
der  the  promote,  Defendant  contended 
that  as  the  assignment  had  failed,  the  pro- 
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preventing  the  assignee  from  acquiring  any 
right  or  title  under  the  assignment.-' 


fief.— 15  T.L.  J.,  379. 

(—16  T.L.  J.,  270). 

19  T.  L.  J.,  1113. 

Dist.— 18  T.  L.  J„  1216. 

22.  The  assignment  of  a  deoree  is  oom* 
plete  without  its  recognition  by  the  Court 
under  Seotion  225,  C,  P.  C. 

A  suit  for  a  declaration  of  right  by  the 
assignee  against  the  deoree-holdar  might  be 
maintained.  The  assignment  confers  a 
complete  title  as  against  the  decree-holder 
inrespeotof  the  latter's  right. 

The  assignment  is  in  faot  not  a  sale  by 
one  who  had  no  authority  to  sell,  bub  by 
one  who  had  limited  authority,  the  com¬ 
pletion  of  the  title  requiring  the  election  of 
some  person  authorised  by  law  to  eleot  to 
complete  the  vendee's  title.  The  contract 
in  suoh  oases  may  be  suspensive  in  its  efieot 
as  in  the  oase  of  sales  by  the  manager  of  a 
Hindu  family,  an  agent  or  a  minor’s  guar¬ 
dian,  but  is  nob  void  under  Seotion  65  of  the 
Contract  Aot.  The  oontraot  not  being  void, 
a  suit  for  refund  of  consideration  is  not 
maintainable  either  under  Article  47  or  79 
of  the  limitation  Regulation  as  the  assignor 
has  not  received  the  deoree  amount. 

Per  MutfMnayagpm  PiUai,  J. -There  is 
no  cause  of  aotion  for  refund  of  considera¬ 
tion,  merely  beoause  there  has  been  failure 

signed  has  failed  in  his  attempts  to  enforoe 
the  title  created  by  the  assignment  and  re¬ 
alise  the  debt  assigned  to  him.— 

4S  .D.,246. 

Ref,— 19  T.  L.  J.,  1113. 

23.  Where  a  decree  was  as  to  a  part 
joint  and  for  the  remainder  several,  so  far 
as  the  defendants  were  concerned,  and  the 
transfer  was  only  of  that  part  of  the  deoree 
that  was  aot  joint  ; 


Meld,— Proviso  (6)  to  Section  225  applies 
to  joint  decrees  against  several  persons, 
and  it  only  prohibits  the  purchase  and  exe¬ 
cution  of  such  a  decree  by  one  of  the  eo« 


In  tha  oase,  so  far  as  the  assignment  went, 
the  purohase  and  execution  related  to  the 
portion  of  the  deoree  that  was  not  joint ; 
and  therefore,  the  Proviso  would  not  apply 

24.  Where  the  assignee  of  a  deoree 
from  the  deoree-holder  applied  to  the  Court 
merely  to  recognise  him  as  entitled  there¬ 
after  to  execute  the  deoree  : 

HelfZ,— He  should  be  so  reoognisea  as 
entitled  bo  execute  the  deoree  >in  place  of 
and  with  the  same  rights  as  the  decree- 
holder—  -  4  S.D..  392, 

Ref.— 19  T.  L,  J„  1113, 

26.  On  an  application  by  the  assignee  of 
a  deoree  obtained  by  the  Karanavaa  of  a 
Maruinakkathayam  Tarwad,  the  assignment 
was  recognised  without  notice  to  the  deoree- 
holdor  or  his  legal  representative.  In  a 
suit  by  the  junior  members  to  set  aside  the 

Held.— The  recognition  of  the  assignment 
was  bad,  and  could  not  be  sustained.  Seo¬ 
tion  225,  Proviso,  Clause  (a),  is  dear  on  the 
point.-  1  T.  L.  J.,  396, 

Ref.— 19  T,  L.  J.,  1113. 

26.  A  deoree  for  future  mesne  profits 
obtained  by  the  Karanavathiof  a  Malabar 
Brahmin  Illom,  was  assigned  to  K,  The 
junior  members  of  the  ,1110m,  brought  an 
aotion  to  set  aside  the  deed  of  assignment 
on  the  ground  of  want  of  consideration.  The 
assignee  In  resisting  the  suit  contended  that 
the  validity  of  the  assignment  oould  not  be 
questioned  in  a  regular  suit.  The  Court  up¬ 
holding  the  contention  dismissed  the  suib. 
Thereupon,  the  validity  of  the  assignment 
was  fought  out  in  execution.  The  execu¬ 
tion  Court  found  that  the  deed  was  unsup¬ 
ported  by  consideration,  bat  it  upheld  the 
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a  deoree  made  by  on* 
authorised  persons  cannot  be  subsequently 
ratified  by  the  deoree-holder,  when  the 
same  has  not 'been  made  £or  and  on  behali 
of  the  latter,  espeoially  when  the  ratifies- 
tion  will  prejudice  creditors  who  have  at¬ 
tached  the  deoree  before  the  ratification.— 
6  T.  L.  J.,  197. 

89.  The  plaintiff  assigned  all  his  pro¬ 
perties  to  another  including  his  interest  in  a 
suit  instituted  by  him.  The  assignee  did 
not  apply  to  be  impleaded  in  the  suit  and 
the  decree  mentioned  only  the  plaintiff’s 
name  as  decree-holder;  bntin  a  petition 
pat  in  by  the  plaintiff  and  the  assignee 
jointly,  the  plaintiff  admitted  that  the  as¬ 
signee  might  be  placed  on  the  reoord  in  his 
plaoe,  since  he  had  parted  with  all  his 
rights  in  the  decree,  The  joint  petition 
also  prayed  that  the  assignee  may  be  allow¬ 
ed  to  execute  the  decree, 

Held.— By  virtue  of  the  admission  of  the 
deoree-holder,  the  assignee  had  become  a 

■  transferee  byi  operation  of  law  within  the 

■  meaning  of  Section  225  of  the  0.  P.  0.,  and 

Per  Palpu  Pillai,  J.— The  words  of  Sec 
tion  225  0,  F.  C.  relating  to  a  transfer  of  a 
deoree  oannot  be  construed  so  as  to  apply 


as  the  representative,  of  the  deceased  de¬ 
oree-holder  and  execute  the  deoree.  P 
thereupon  applied  to  execute  the  deoree. 
The  judgment-debtor  resisted  the  applica¬ 
tion  on  the  ground,  among  others,  that  the 
applloant’s  transferor  had  not  been  recog¬ 
nised  by  the  executing  Court. 

Held. — The  application  for  execution  of 
the  deoree  was  competent.  The  transfer  of 

recognised  by  th 


■  The  words  ‘deoree-holder’  must  be  oonstru- 
:  ed  as  meaning  deoree-holder  in  faot  and 
not  as  Including  a  party  who,  in  equity,  may 
afterwards  beoome  entitled  to  the  rights  of 
'  the  aotnal  -  decree-holder,— 36  T.  L.  R„  1. 

30.  K,  the  holder  of  a  redemption  de¬ 
oree,  died  without  executing  it.  ;  Subse- 
'  quently,  there  was  a  partition  In  the  Tar- 
wad  of  E  under  which  the  property  com¬ 
prised  in  the  deoree  fell  to  the  share  of  N. 
U  then  sold  the  property  to  P  directing  the 
latter  to  get  herself  brought  on  the  reoord 


either  by  assignment  in  writing  or  by  oper¬ 
ation  of  law. 

Per  Raman  Tampi,  J.— The  Code  of 
Oiyil  Procedure  has  no  provision  which  im¬ 
peratively  requires  that  the  transferee  of  a 
deoree  shall,  before  himself  assigning  it, 
apply  to  the  Court  for  recognition  of  his 
status,  Section  225  merely  contains  an  en¬ 
abling  provision  regarding  applications  for 
execution  of  decrees.—  II  T.  L.  J.,  65. 

Ref.— 16  T.  L.  J.,  379. 

Pol.— 16  T.  L.  J.,  264. 

Dist.— 18  T.  L.  J„  1216. 

31.  It  is  well  established  that  the  as¬ 
signee  of  an  appealable  deoree  is  affected 
by  an  adverse  decision  passed  against  the 
assignor  affecting  the  deoree  assigned. 

It  would  not  follow  from  the  above  prin- 
<  ciple  that  a  decision  in  favour  of  the  as¬ 
signor  by  the  appellate  Court  would  have 
the  effeot  of  enlarging  the  rights  of  the  as- 
.  signee,  if  all  that  wasassglnedwasthe  limit¬ 
ed  interest  of  the  assignor  under  the  de¬ 
cree,  that  is  the  subject  of  the  appeal.  The 
assignee’s  rights  under  th 


against  his  assignor  affeofing  the  portion  of 
the  decree  that  is  assigned,  because  the  as¬ 
signment  is  of  a  fluctuating  interest  which 
is  finally  determined  only  by  the  appellate 
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15.  (1)  On  receving  an  application  for  the  execution  of  a 
Procedure  on  reoeiv-  deecree  as  provided  by  Rule  9,  Sub-rule.  (2), 
lng  appiioation  for  exe-  the  Court  shall  ascertain  whether  such  of  the 
option  of  decree.  requirements  of  Rules  9  to  12  as  may  be  ap¬ 
plicable  to  the  case  have  been  complied  with  ;  and,  if  they  have 
not  been  complied  with,  the  Court  may  reject  the  application, 
or  may  allow  the  defect  to  be  remedied  then  and  there  or  within 
a  time  to  be  fixed  by  it. 

.  (2)  Where  an  application  is  amended  under  the  provi¬ 
sions  of ;  Sub-rule  (1),  it  shall  be  deemed  to  have  been  an  ap¬ 
plication  in  accordance  with  law  and  presented  on  the  date  when 
it  was  first  presented. 

(3)  Every  amendment  made  under  this  Rule  shall  be 
signed  or  initialled  Joy  the  Judge. 

(4)  When  the  application  is  admitted,  the  Court  shall 
enter  in  the  proper  register  a  note  of  the  application  and  the 
date  on  which  it  was  made,  and  shall,  subject  to  the  provisions 
hereinafter  contained,  order  execution  of  the  decree  according  to 
the  nature  of  the  application  : 

Provided  that,  in  the  case  of  a  decree  for  the  payment  of 
money,  the  value  of  the  property  attached  shall,  as  nearly  as 
may  be,  correspond  with  the  amount  due  under  the  decree. 

It  is  however  essential  that  there  should  Abaenoeof  oonakleration  for  assignment 


regulation  vin  of  noo.  [o 

Quaere.— Whether  the  seoond  Proviso  condition  that  execution  al 
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16.  (1)  Where  applications  are  made  to  a  Court  for  the 
Execution  in  case  of  execu^on  cross-decrees  in  separate  suits  for 
mosa-dursee.  the  payment  of  two  sums  of  money  passed 

between  the  same  parties  and  capable  of  exe¬ 
cution  at  the  same  time  by  such  Court,  then — 

(a)  if  the  two  sums  are  equal,  satisfaction  shall  be 

entered  upon  both  decrees ;  and 

(b)  if  the  two  sums  are  unequal,  execution  may  be 

taken  out  only  by  the  holder  of  the  decree 
for  the  larger  sum  and  for  so  much  only  as 
remains  after  deducting  the  smaller  sum,  and 
satisfaction  for  the  smaller  sum  shall  be 
entered  on  the  decree  for  the  larger  sum  as 
well  as  satisfaction  on  the  decree  for  the 
smaller  sum. 

(2)  This  Rule  shall  be  deemed  to  apply  where  either 
party  is  an  assignee  of  one  of  the  decrees  and  as  well  in  respect 
of  judgment-debts  due  by  the  original  assignor  as  in  respect  of 
judgment-debts  due  by  the  assignee  himself. 

(3)  This  Rule  shall  not  be  deemed  to  apply  unless— 

(a)  the  decree-holder  in  one  of  the  suits  in  which 

the  decrees  have  been  made  is  the  judgment- 
debtor  in  the  other  and  each  party  fills  the 
same  character  in  both  suits ;  and 
(Z>)  the  sums  due  under  the  decrees  are  definite. 

(4)  The  holder  of  a  decree  passed  against  several 
persons  jointly  and  severally  may  treat  it  as  a  cross-decree  in 
relation  to  a  decree  passed  against  him  singly  in  favour  of  one 
or  more  of  such  persons. 


4,  Omission  to  file  a  copy  of  the  deoree 
sought  to  be  executed  along  with  the  exe- 
ontion  application  is  at  most  only  an  irregu¬ 
larity  and  is  not  fatal  to  the  validity  of  the 
application. —  IO  T.  L.  J.,  186. 

Fol. — 48  T.  L.  R„  161 

(=!8T.  L.  J.,1). 


On.  XXI,  r.  ia  [=  S.  242  =  Or.  XXI,  r.  18} 
I.  The  corresponding  Section  of  the  old 
Regulation  was  as  follows 

“242.  Cross-decrees. —  If  oross-deorees 
between  the  same  parties  for  the  payment 
of  money  be  produoed  to  the  Court,  execu¬ 
tion  shall  he  taken  oat  only  by  the  party 
who  holds  a  dporee  for  the  larger  sum,  an.d 
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Illustrations. 

(а)  A  holds  a  deoree  against  Bfor  Bs.  1,000.  B  holds  a  deoree  against  A 

for  the  payment  of  Rs.  1,000  in  oase  A  fails  to  deliver  oertain  goods 
at  a  futare  day.  B  oannot  treat  his  decree  as  a  otoss.deoree  under 
this  Rule. 

(б)  A  and  B,  os-plaintiffs,  obtain  a  deoree  for  Hs,  1,000  against  O,  and  O 

obtains  a  deoree  for  Rs.  1,000  against  B.  O  cannot  treat  his  deoree  as 
a  cross-deoree  under  this  Rule. 

(c)  A  obtains  a  deoree  against  B  for  Rs.  1,000  O,  who  is  a  trustee  for  B, 

obtains  a  deoree  on  behalf  of  B  against  A  for  Rs.  1,000.  B  oannot 
treat  O’s  deoree  as  a  oross-deoree  under  this  Rule. 

(d)  A,  B,  0,  D  and  E  are  jointly  and  severally  liable  for  Rs.  1,000  under  a 

deoree  obtained  by  IP.  A  obtains  a  deoree  for  Rs.  100  against  F  singly 
and  applies  for  execution  to  the  Court  in  which  the  joint-deoree  is 
being  exeouted.  F  may  treat  his  joint-deoree  as  a  oross-deoree  under 


for  so  muoh  only  as  remains  after  deduct¬ 
ing  the  smaller  sum,  and  satisfaction  for  the 
smaller  sum  shall  be  entered  on  the  decree 
for  the  larger  sum  aa  well  as  satisfaction  on 
the  deoree  for  the  smaller  sum. 

If  the  two  sums  be  equal,  satisfaction 
shall  be  entered  upon  both  deotees. 

Explanation /. — The  deorees  contemplat¬ 
ed  by  this  Seotion  are  deorees  oapable  of 
exeoution  at  the  same  time  and  by  the  same 
Court. 

Explanation  //.—This  Seotion  applies 
where  either  party  is  an  assignee  of  one  of 
the  deorees  and  as  well  in  respect  of  judg¬ 
ment-debts  due  by  the  original  assignor  as 
in  respect  of  judgment-debts  due  by  the 
assignee  himself. 

Explanation  Ill. — This  Section  does  not 
apply  unless  the  deoree-holder  in  one  of  the 
suits  in  which  the  deorees  have  been  made 
is  the  judgment-debtor  in  the  other,  and 
eaoh  party  fills  the  same  character  in  both 
suits ;  and  the  sums  due  under  the  deorees 
are  definite. 

Explanation  IV. — It  is  the  duty  of  the 
Court  to  enter  satisfaction  under  this 
Seotion.” 


[The  three  Illustrations  which  followed 
this  Seotion  are  the  same  as  the  first  three 
Illustrations  in  the  prosent  Rule.] 

II,  In  regard  to  Sub-Role  (4)  and  Illus. 
tration  (d),  the  Indian  Speoial  Committee 
say “This  addendum  has  been  introduoed 
in  accordance  with  the  views  of  the  Cal- 
outta  and  Allahabad  High  Courts  as  ex¬ 
pressed  in  the  oases  of  Hury  Doyal  Coho  7. 
Din  Doyal  Guho  (I.  L  R.,  9  Cal.,  479)  and 
Ram  Sukh  Dssb  7.  Tola  Ram  (I.  L.  R.,  14 
All.,  839).”  - 

Case  Law. 

1.  A  Obtained  a  deoree  against  B.  B  had 
also  obtained  a  deoree  against  A.  The  de¬ 
cree  obtained  by  A  was  for  a  larger  amount. 
O  obtained  a  deoree  against  B  and  attaohed 
the  deoree-debt  due  to  B  from  A.  0  then 
applied  to  get  himself  impleaded  as  the  de- 
oree-holder  in  the  attaohed  deoree  and  to 
exeoute  it.  Notice  was  issued  to  A  to  show 
oause  why  the  deoree  should  not  be  exeont- 
ed  after  impleading  C  as  the  deoree-holder. 
No  objections  having  been  reoeived,  the 

Court  on  7-5-1098  passed  an  order  j _ '‘At- 

taohing  deoree-holder  is  allowed  to  execute 
the  deoree.”  Notice  was  again  issued  to  A 
to  show  cause  why  the  deoree  should  not  be 
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executed  against  him.  A  thereupon  pro- 
duced  the  decree  he  had  obtained  against 
B  in  CouEfc  and  objected  to  the  execution  of 
the  decree  obtained  by  B  against  him  pray¬ 
ing  for  satisfaction  being  entered  for  the 

Held  (aooepting  the  objection  of  A).  -  (1) 
The  order  of  7-5*1098  allowing  execution 
did  not  operate  as  res  judicata,  The  notice 
issued  to  A  before  that  order  was  passed 
could  be  taken  to  have  been  issued  only  for 
the  statement  of  objections,  If  any,  to  the 
impleading  of  the  attaching  oreditor  as  the 
decree-holder.  The  issue  of  a  second  notice 
to  A  calling  upon  him  to  show  oause  why 
the  decree  should  cot  be  executed  against 
him  dearly  supported  that  view. 

(2)  The  oross-decree  could  be  set  ofi 
against  the  atbaohlng  creditor  nnder  Sec¬ 
tion  242,  C.  P.  0. 

(S)  The  pendenoy  of  an  execution  appli¬ 
cation  relating  to  the  decree  obtained  by 
A  against  B  was  not  a  necessary  condition 
foe  allowing  the  set-ofl  provided  for  by  the 
Seotion.  The  Section  contemplated  only 
the  production  of  the  decree  before  the 

Per  Venkilarama  Aiyar ,  J.~ The  ex¬ 
pression  “produce”  ooourring  in  Seotion  242 
h$Hobe  given  a  more  liberal  interpreta¬ 
tion  and  not  restricted  to  production  by 
means  of  an  application  for  execution.  Rule 
15  of  the  Oivil  Courts’  Guide  lays  down  the 
procedure  to  be  adopted  as  regards  the  pre¬ 
sentation  of  documents,  &o„  iu  Court.  Ab 
suoh,  if  the  decree  has  been  produced  or 
presented  in  Court  in  the  manner  prescribed 
by  this  Buie,  the  conditions  laid  down  by 
Seotion  242  for  ^claiming  the  benefit  of  its 
provisions  should  be  taken  to  have  been 
satisfied  fully. 

One  of  the  elementary  canons  of  intepret- 
ation  of  statutes  is  that  “Che  grammatical 
and  ordinary  sense  of  the  words  1b  to  be  ad¬ 
verted  to,  unless  that  would  lead  to  some 
absurdity  or  some  repugnance  or  incon¬ 
sistency  with  the  rest  of  the  statute  in  whiuh 


case  the  grammatical  and  ordinary  sense  of 
the  words  may  be  modified  so  as  to  avoid 
that  absurdity,  repugnanoe  or  inconsistency, 
but  no  farther, 

Prima  facie,  the  same  words  used  in  dif¬ 
ferent  parts  of  a  statute  should  be  given 
the  same  meaning—  17  T.  L,  J.,  276. 

Ref.— 18  T.  Ij.  J.,  880. 

2,  The  essential  pre-requisites  for  the 
applicability  of  Seotion  242  are  (1)  There  S 
must  be  more  than  one  decree.  (2)  The  ' 
decrees  must  be  between  the  same  parties. 

(3)  One  must  be  for  a  larger  sum  and  the 
other  for  a  smaller  sum  (if  both  the  decrees 
are  for  the  same  amount  satisfaction  must 
be  entered  on  them  both).  (4)  The  decrees 
must  be  produced  in  Court. 

The  expression  “produce”  in  this  Section 
has  to  be  construed  in  its  ordinary  sense,  no 
particular  form  of  production  being  liable 
to  be  insisted  upon  for  the  purpose*  If  at 
all,  the  provisions  of  Chapter  X  of  the  Code 
(1065)  relating  to  the  production  of  docu¬ 
ments  and  the  standing  orders  issued  by 
the  High  Court  alone  should  govern  such 
production. 

Where  no  judioial  order  disposing  of  the 
execution  application  for  the  larger  sum 
which  was  subjeot  to  the  injunction  had 
been  passed,  the  decree-holder  thereto  has 
the  right  to  the  benefit  of  Section  242,  0.  P, 

0.-*  18  T.  L.J.,826. 

Pol,— 19  T.  L.  J,,  1071, 

3,  In  order  that  Order  XXI,  Rule  16, 
may  be  applied,  the  following  essentials 
must  be  satisfied ; — (1)  The  parties  to  the 
two  decrees  must  fill  the  same  character. 

(2)  Applications  for  execution  in  both  de¬ 
crees  must  be  pending,  (3)  Decrees  in 
both  the  oeses  must  be  executable  on  the 
date  of  the  application. 

The  expression  “the  same  character,”  In 
this  Rule,  has  the  Bame  import  as  that  in 
Order  VIII,  Rule  8,  relating  to  set-ofl.  It 
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KKGTJL.ATIOH  VIII  OF  1100.  [  Or.  XXI,  r.  17 

17.  Where  application  is  made  to  a  Court  for  the  execu- 
Execution  in  case  oi  ti°n  °f  a  decree  under  which  two  parties  are 
deore0laima  und<“:  Bame  ^^led  to  recover  sums  of  money  from  each 
eote8‘  other,  then,— 

(o)  if  the  two  sums  are  equal,  satisfaction  for  both 
shall  be  entered  upon  the  decree  ;  and 
(6)  if  the  two  sums  are  unequal,  execution  may  be 
taken  out  only  by  the  party  entitled  to  the 
larger  sum  and  for  so  much  only  as  remains 
♦  after  deducting  the  smaller  sum,  and  satisfac¬ 

tion  for  the  smaller  sum  shall  be  entered 
upon  the  decree. 


shoold  be  taken  to  be  synonymous  with  the  words  “and  execution  shall  be  taken 
oapaoity.  out . to  the  larger  sum”  found  in  the 


fill! 


REGULATION  VIII  OF  1100.  [  Or.  XXI,  r. 


Or.  XXI,  r.  19  ]  THE  CIVIL  PROCEDURE  CODE 

19.  The  Court  may,  in  its  discretion,  refuse  execution  at 
simultaneous  oxeoo-  tIle  same  time  aSainst  tile  person  and  property 

tion.mn  D  °B  'of  the  judgment-debtor. 

20.  (1)  Where  an  application  for  execution  is  made— 


(а)  more  than  one  year  after  the  date  of  the  de¬ 

cree,  or 

(б)  against  the  legal  representative  of  a  party  to 

the  decree, 

the  Court  executing  the  decree  shall  issue  a  notice  to  the 
person  against  whom  execution  is  applied  for  requiring  him  to 
show  cause,  on  a  date  to  be  fixed,  why  the  decree  should  not  be 
executed  against  him  : 

Provided  that  no  such  notice  shall  be  necessary  in  conse¬ 
quence  of  more  than  one  year  having  elapsed  between  the  date 
of  the  decree  and  the  application  for  execution  if  the  application 
is  made  within  one  year  from  the  date  of  the  last  order  against 
the  party  against  whom  execution  is  applied  for,  made  on  any 
previous  application  for  execution,  or  in  consequence  of  the  ap¬ 
plication  being  made  against  the  legal  representative  of  the 
judgment-debtor,  if  upon  a  previous  application  for  execution 
against  the  same  person  the  Court  has  ordered  execution  to  issue 
against  him. 

Or.  XXI.  **■  19  [  -  S.  323,  Para  2  application  lor  arrest,  the  decree-holder  re- 

=  Or.  XXI,  r,  21  ]  newed  his  application  for  arrest. 


REGULATION  VIII  OP  1100.  [Or.  XXI, r.  20 


(2)  Nothing  in  the  foregoing  Sub-rule  shall  be  deemed 
to  preclude  the  Court  from  issuing  any  process  in  execution  of  a 
decree  without  issuing  the  notice  thereby  prescribed,  if,  for  reasons 
to  be  recorded,  it  considers  that  the  issue  of  such  notice  would 
cause  unreasonable  delay  or  would  defeat  the  ends  of  justice. 


Op.  XXI,  p.  20  (1)  [  . 

„  p.  20  (2) '[  = 


1(1)] 

M2)] 


I.  1.  Sub-Mule  (2).— In  the  Proviso,  the 
words  “of  any  decree  passed  on  appeal  from 
the  decree  sought  to  be  executed  or” 
which  occurred  after  the  words  “  within 
one  year  from  the  date  ”  in  the  correspond* 
ing  Proviso  of  the  old  Seotion  244  have 


2.  The  Indian  Special  Committee  ob- 


“  The  Committee  have  omitted  the  re¬ 
ference  to  a  decree  passed  on  appeal,  for 
that  is  ordinarily  the  decree  to  be  exeonted. 
[Krieto  Kinknr  Roy  7.  Rajah  Bnrrodaoannt 
Roy  (14  Moo.  I.  A.,  465)  and  Muhammad 

(I.  L.  R„  11  All.,  967)  ].” 

H.  For  Form  of  Notioe  to  show  cause 
why  execution  should  not  issue,  see  Appen¬ 
dix  E,  Form  No.  7. 


legal  representatives  appeared  in  Court  and 
objected  to  the  sale  taking  place  on  the 
allegation  that  no  notioe  in  terms  of  Sec¬ 
tion  244,  danse  (6),  of  the  0.  P-  0.,  had 
been  served  upon  them,  and  that  conse¬ 
quently,  the  order  for  sale  was  null  and 
void.  On  the  12th  Vrisohlgom  1094,  the 
decree-holder  presented  an  application  for 
the  issue  of  notioe  in  the  terms  of  Section 
244 ;  but  the  Munsiff  held  that  an  applica¬ 
tion  for  the  issne  of  such  notioe  should  be 
made  by  the  presentation  of  a  fresh  exeon- 

marily  rejeoted  the  execution  application 
of  the  26th  Dhanu  1093.  On  appeal,  the 
District  Judge  set  aside  the  order  of  the 
Mnnsiff.  On  second  appeal  by  the  legal 
representatives  of  the  judgment-debtor  : 

oessary  in  order  that  the  Court  should  ob¬ 
tain  jurisdiction  to  sell  property  by  way  of 
execution  as  against  the  legal  represent¬ 
ative  of  the  deceased  judgment-debtor.  The 

it  is  the  duty  of  the  Court  to  issne  the  ne- 


1.  If  the  notioe  to  show  oanse  against 
the  exeootion  of  the  deoree  was  not  legally 
served  on  the  defendant,  his  remedy  would 
be  to  get  the  order  of  the  execution  Court 
reviewed  on  that  ground  and  not  to  raise  it 
in  a  fresh  suit  (F.  B  ).-  10  T.  L,  387. 

2.  The  deoree-holder  presented  an  ap¬ 
plication  for  execution  of  the  deoree  against 
the  judgment-debtor’s  legal  representatives 
on  the  26th  Dhanu  1093  and  also  prayed  by 
his :  execution  application  for  the  iBsue  of 
notice  to  them.  Notioe  was  issued,  and 
ultimately,  after  proclamation  of  sale,  the 
6th  Vxisohigom  1094  was  fixed  as  the  date 
for  the  sale  in  Court.  On  that  date  the 


judgment-creditor  has  asked  for  the  execu¬ 
tion  of  the  decree  against  the  legal  repre¬ 
sentatives  of  the  deceased  judgment-debtor. 

In  the  case,  th^nii'udginenfc-oreditor  by 
his  execution  application  of  the  26th  Dhanu 
1093  asked  for  execution  against  the  .  judg¬ 
ment-debtor’s  representatives  and  also 
prayed  for  the  issue  of  notioe  to  them.  There 
was  nothing  farther  that  he  had  to  do  in 
the  matter  of  his  application,  and  if  the 
Coart  did  not  issue  a  notioe  in  the  terms  of 
Seotion  244,  the  judgment-oreditor  was  not 
to  blame.  The  maxim  of  the  law  is  actuo 
curiae  neminem  gravabit.  When  he  was 
apprized  of  the  defeot  in  the  notioe,  he  at 
once  moved  the  Court  for  the  Umue  of  a 


Or.  XXI,  r.  31  ]  THE  CIVIL  PROCEDURE  CODE 

21.  (1)  Where  the  person  to  -whom  notice  is  issued  under 
after  issue  the  last  PrecedinS  ®ule  does  not  appear  or 
of  aotke.  *  does  not  show  cause  to  the  satisfaction  of 

the  Court  why  the  decree  should  not  be  exe¬ 
cuted,  the  Court  shall  order  the  decree  to  be  executed. 

(2)  Where  such  person  offers  any  objection  to  the  exe¬ 
cution  of  the  decree,  the  Court  shall  consider  such  objection  and 
make  such  order  as  it  thinks  fit. 


notioe  in  due  form ;  nevertheless  the  eve- 
cution  Court  would  not  do  what  it  was  al¬ 
ready  bound  to  have  done  under  the  law. 
It  seems  difficult,  in  these  oiroumstanoes, 
to  hold  that  the  judgment-creditor  could  be 
made  to  suffer. 

“Procedure  is  but  the  machinery  of  the 
law  after  all— -the  ohannel  and  means 
whereby  law  is  administered  and  justioe 
reaohed.  It  strangely  departs  from  its  pro¬ 
per  office  when,  in  place  of  facilitating,  it  is 
permitted  to  obstruct  and  even  extinguish 
legal  rights,  and  is  thus  made  bo  govern 
where  it  ought  to  stibaeree.”  Courts  should 
look  to  the  essential  justioe.  of  the  oaBe 
without  considering  whether  matters  of 
form  have  been  striotly  attended  to. 

The  representatives  of  the  deoeased  judg¬ 
ment-debtor  haying  already  appeared  and 
contested  the  decree-holder’s  right  to  exe¬ 
cute  the  deoree,  no  fresh  notioe  need  issue 
to  them.  Execution  should  be  proceeded 
with  in  due  course  of  law  after  hearing  the 
representatives  in  answer,  as  if  notioe  under 
‘Section  244  had  been  served  on  them,— 

37  L.  R.,  274 

12  T.  L.  J„  301), 
Ref— 19  X.  L.  J.t  1113, 

8.  In  the  course  of  execution  of  a  de¬ 
cree  for  money,  two  items  of  property  be¬ 
longing  to  one  of  the  defendants  (who  had 
died  since  the  passing  of  the  deoree)  haying 
been  sold  in  oourt-anotion,  his  widow  ap- 
plied  to  the  Coart  for  the  cancellation  of 
the  sale.  The  Court  set  aside  the  sale  on 
the  ground,  among  others,  that,  before  im¬ 


pleading  the  legal  representative  of  the  de¬ 
ceased  5th  defendant,  judgment-debtor,  a 
notioe  under  Seotion  244  had  not  been  issu¬ 
ed  to  the  persons  sought  to  be  impleaded. 
On  appeal  by  the  heir  of  the  14th  defend- 
ant  (auotion-pur chaser  of  one  of  the  items): 

Held,— The  omission  to  issue  a  notice 
under  Section  244  was  sufficient  to  make  the 
subsequent  proceedings  in  execution  void 
and  of  no  afoot.—  38  T.  L.  R.,  318 

(-«T,  L.  J.,  8M). 

Ref.  -19  T.  L.  1113. 

4.  Olyil  Circular  No.  13  of  1060  read 
with  Civil  Ciroular  No.  10  of  1070,  Para¬ 
graph  (4),  would  Indicate  that  a  specifio 
order  for  the  payment  of  the  process  fee  is 
neoassary  to  enable  the  Court  to  strike  off 
the  exeotion  application  for  default  for  non¬ 
payment  of  the  same  within  eight  days  of 
that  date.  With  respect  to  sales  of  im¬ 
movable  properties,  Civil  Ciroular  No.  *69 
of  1075  requires  affidavits  and  enonmbrance 
certificates  to  be  filed  along  with  the  pro¬ 
clamation  sohedule  to  enable  the  Court  to 
settle  the  same.  In  a  case  where  the  issue 
of  notioe  under  Seotion  244  is  applied  for, 
preliminary  to  other  stepson  execution,  a 
specific  order  requiring  the  party  to  file  the 
proclamation  sohedule  along  with  the  neces¬ 
sary  enclosures  iB  essential  before  proceed- 
ing  to  dispose  of  the  same.  Even  if  the 
application  containing  the  prayer  for  sale  is 
found  defective,  the  same  shonld  he  return¬ 
ed  or  the  additional  statements  or  papers 
required  to  be  produced  within  a  time  fixed 
by  the  Court.  In  the  absenoe  of  each  a 


REGULATION  VIII  OB'  1100.  [Or.  XXI,  r.  2a 

Process  for  execution. 

22.  (1)  When  the  preliminary  measures  (if  any)  required 
Process  for  execution  by  the  foregoing  Rules  have  been  taken,  the 
Court  shall,  unless  it  sees  cause  to  the  contrary, 
issue  its  process  for  the  execution  of  the  decree. 

(2)  Every  such  process  shall  bear  date  the  day  on 
which  it  is  issued,  and  shall  be  signed  by  the  Judge  or  such 
officer  as  the  Court  may  appoint  in  this  behalf,  and  shall  be 
sealed  with  the  seal  of  the  Court  and  delivered  to  the  proper 
officer  to  be  executed. 

(3)  In  every  such  process  a  day  shall  be  specified  on 
or  before  which  it  shall  be  executed. 


judicial  order,  the  dismissal  o£  the  - 
tion  application  cannot  be  held  tc 
judicial  disposal  ol  the  application.— 


Or.  XXI,  r.  21  [-  S.  21 

245  corresponding  to  Sn 

limitation”  alter  the  words  "I 
ed",  at  the  end.  These  hare  b 


e#  (1)  had  the  lt  waa  not  axe, 

is  barred  by  u  with  auoli  endors 
whioh  it  issued.” 


which  it  was  exe- 


irraafc”  in  the  old 


Or.  XXI,  i*.  22(1)  [«S.246 

-Or.  XXX,  r.  24  (1)1 
„  r.  22  (2)  &  (3)  [  =  S.  247 

mOr,XXl,r.  24  (2)  S  (8)1 


I.  The  corresponding  Sections  of  the 
old  Regulation  were  as  follow 
“246.  Warrant  when  to  issue. — When 
the  preliminary  measures  (if  any)  required 
by  the  foregoing  provisions  have  been  taken, 
the  Court,  unless  it  sees  cause  to  the  con¬ 
trary,  shall,  subjeot  to  the  provisions  of 
Seotions  240  and  241  issue  its  warrant  for 
the  execution  of  the  decree.” 

“247.  Date ,  signature,  seal  and  deli- 

on  which  it  iBiasaed,  signed  by  the  Judge, 
or  snob  officer  as  the  Court  appoints  in  this 


t.  No  Court  is  ordinarily  competent  to 
execute  its  prooess  outside  the  limits  of  its 
local  jurisdiction,  and  the  only  way  in 
whioh  it  oonld  invoke  the  assistance  of  the 
Court  competent  to  execute  the  process,  is 
by  transferring  the  execution  of  the  decree 
itself  to  such  latter  Court  (F.  B.).— 

6T.L.R.  App.,2. 
2.  An  application  for  execution  of  a  de¬ 
cree  was  made  more  than  three  years  after 
the  last  application  for  the  same,  but  within 
three  years  from  the  date  of  the  order  for 


Of.  xxi,  r.  23  ]  The  Civil  procedure  Code 

23.  (1)  The  officer  entrusted  with  the  execution  of  the 
ton  to-  Process  shall  endorse  thereon  the  day  on, 
oess!  oraem“  °n  F°"  and  the  manner,  in  which  it  was  executed, 
and,  if  the  latest  day  specified  in  the  process 
for  the  return  thereof  has  been  exceeded,  the  reason  of  the 
delay,  or,  if  it  was  not  executed,  the  reason  why  it  was  not 
executed,  and  shall  return  the  process  with  such  endorsement  to 
the  Court. 

(2)  Where  the  endorsement  is  to  the  effect  that  such 
officer  is  unable  to  execute  the  process,  the  Court  shall  examine 
him  touching  his  alleged  inability,  and  may,  if  it  thinks  ,  fit, 
summon  and  examine  witnesses  as  to  such  inability,  and  shall 
record  the  result. 


warrant  passed  upon  the  last  application. 
Notice  was  issued  to  the  defendant  to  show 
cause  why  the  application  should  not  be 
granted.  No  objeotion  having  been  taken 
by  the  defendant,  his  property  was  attach¬ 
ed,  though  not  sold  in  consequence  of  claims 
preferred  by  third  parties.  More  than  a 
year  after  the  execution  of  the  warrant  of 
attachment,  the  defendant  filed  an  objec¬ 
tion  that  the  decree  was  barred  at  the 
time  of  the  last  application  for  execution. 

Held.-The  plea  of  bar  was  boo  late.  The 
defendant  not  having  appealed  againBt  the 
order  for  attachment,  it  has  become  final 
and  the  said  order  whether  right  or  wrong 
determined  that  the  decree  was  not  barred. 
The  proper  time  for  raising  the  objeotion 
'  was  when  nobioe  of  the  application  was  is¬ 
sued  to  the  defendant. — 

8  T.  L.  R,  App.,  41. 

3.  Where  the  Court  had  ordered  a  pro¬ 
cess  for  execution  of  a  deoree  to  issue  on  an 
application  by  the  deoree-holder,  the  legal 
.presumption  is  that  the  decree  was  nob  bar¬ 
red.  at  the  date  of  the  order,  as  it  is  always 
the  duty  of  the  Courts  to  ascertain  whether 
execution  is  barred,  before  passing  such  an 
order.  The  debtor’s  silence  as  to  limitation 
only  strengthens  this  presumption,— 

ST.  L.  R.  App.,  65. 

4.  The  omission  to  affix  the  Court  seal 
to  a  warrant  for  the  arrest  of  a  judgment- 


debtor  renders  the  warrant  void,  and  the 
arrest  of  the  judgment-debtor  under  an 
unsealed  warrant  being  consequently  ille¬ 
gal,  resistance  to  suoh  arrest  is  justifiable 
on  the  ground  of  self-defence,  and  is  there¬ 
fore  not  punishable,—  4  T,  L,  J.,  71. 

5.  On  an  application  for  execution  of  a 
decree  presented  by  the  asslgnee-deoree- 
holder,  the  Court  on  16-8-1091  ordered 
notice  to  issue  to  the  other  side  to  show 
oansewhy  the  assignment  of  the  deoree 
should  not  be  recognised.  On  the  19th  of 
that  month,  the  Court  took  up  the  appli¬ 
cation  and  passed  the  order  striking  it  off, 

Held. — The  order  aould  not  be  treated 
as  one  dne  to  the  default  of  the  applicant, 
for,  under  Civil  Circular  No.  13  of  1060,  he 
had  eight  days*  time  to  pay  the  process 
fees  and  the  order  was  passed  within  three 
days.  It  oould  not,  therefore,  be  treated 
as  an  order  judicially  and  finally  disposing 
of  the  application.—  17T.  L.  «!.,  926. 

6.  See  also— 

Sea.  4=1.— 17  T.  L.  774. 


Op.  XXI,  r.  23t~  S.  333  -  Or.  XXI,  r.  7S[ 

L  From  the  comparative  Table  B  ap¬ 
pended  to  the  Regulation,  it  is  seen '  that 
Sub-Rule  (1)  corresponds  to  the  2nd  Para  of 


Regulation  viii  of  noo.  [  Or.  XXi,  r.  24 

Stay  of  execution. 

*4.  (1)  The  Court  to  which  a  decree  has  been  sent  for 
When  court  may  execution  shall,  upon  sufficient  cause  being 
stay  execution,  shown,  stay  the  execution  of  such  decree  for 

a  reasonable  time,  to  enable  the  judgment- 
debtor  to  apply  to  the  Court  by  which  the  decree  was  passed, 
or  to  any  Court  having  appellate  jurisdiction  in  respect  of  the 
decree  or  the  execution  thereof,  for  an  order  to  stay  execution, 
or  for  any  other  order  relating  to  the  decree  or  execution  which 
might  have  been  made  by  such  Court  of  first  instance  or  Appel¬ 
late  Court  if  execution  had  been  issued  thereby,  or  if  application 
for  execution  had  been  made  thereto. 

(2)  Where  the  property  or  person  of  the  judgment- 
debtor  has  been  seized  under  an  execution,  the  Court  which 
issued  the  execution  may  order  the  restitution  of  such  property 
or  the  discharge  of  such  person  pending  the  result  of  the  ap¬ 
plication. 


(3)  Before  making  an  order  to  stay  execution  or  for 
Power  to  repairs  se-  the  restitution  of  property  or  the  discharge  of 
tmrity  from,  or  impose  the  judgment-debtor,  the  Court  may  require 
ment-debtorf011’  ^adg"  such  security  from,  or  impose  such  conditions 
upon,  the  judgment-debtor  as  it  thinks  fit. 


Seofdon  247  o t  the  old  Begulation,  while 
Sob-Bale  (2)  is  state  d  as  new. 

A  comparison,  however,  of  the  Bale  with 
Seotlon  333  shows  that  Sob-Bole  (1)  Is  a 
reproduction  of  the  first  Para  of  that  Sec¬ 
tion  and  Sob-Bole  (2)  reproduces  the  second 
Para  omitting  the  words  "on  oath”  which 
oooorred  after  the  words  “examine  him” 
and  adding  the  wordB  "and  may,  if  it 
thinks  fit. _ reoord  the  result.” 

In  the  above  circumstance,  Bole  23  may 
be  taken  as  corresponding  ti  the  old  Section 
333,  and  the  portion  of  the  second  Para  of 
Section  Ml  not  incorporated  in  Sob-Bole 
(3)  of  the  previons  Bole  (22J  may  be  taken 
as  dropped. 

It  maybe  noted  that  in  the  comparative 
Table  A,  the  entry  against  the  old  Section 
38t  is  ‘omitted,' 


has  been  replaced  by  “process”. 


On.  XXI,  p.  24  (1)  *  (2)  [=S.  233 

=  Or.  XXI.  r.  26  (1)  &  (2)] 
„  p.  24  (3)  [  =  S.  234 

=  Or.  XXI,  r.  26  (S)  ] 


1.  A  decree  obtained  from  the  Small 
Oaose  Const  at  Madras  was  transferred,  for 
execution  to  and  was  exeouted  by  the 
Qoilon  Munsifi’s  Ooort.  After  the  money 
was  realised  in  execution,  the  judgment- 
debtor  filed  a  salt  in  that  Munslffs  Ooort 
tor  refund  of  the  same  as  damages  and  for 
oanoellation  of  the  Small  Oaose  decree.  It 
was  contended  for  the  defenoe  that  a 
salt  of  this  nature  was  not  maintainable. 


dr.  XXI,  r.  25  ]  THE  CIVIL  PROCEDURE  CODE 

25.  No  order  of  restitution  or  discharge  under  Rule  24 
LiabUit  Of  nd  -  slm11  Prevent  tile  property  or  person  of  a 

menMob'or  disobarged"  judgment-debtor  from  being  retaken  in  execu¬ 
tion  of  the  decree  sent  for  execution. 

26.  Any  order  of  the  Court  by  which  the  decree  was 

passed,  or  of  such  Court  of  appeal  as  aforesaid, 
pa?Md8de°o£reettor tfAp1!  in  relation  to  the  execution  of  such  decree, 
peiiate  Court  to  ba  bind-  ska]j  be  binding  upon  the  Court  to  which  the 

mg  upon  Court  apphed  ^  ^  ^ 

27.  Where  a  suit  is  pending  in  any  Court  against  the  holder 
sta  of  execution  a  ^ecr6e  su°k  Court,  on  the  part  of  the 

pending  °LitS*  etwee”  person  against  whom  the  decree  was  passed, 
monTdebtOT6' inds"  tlie  Court  may,  on  suoh  terms  as  to  security  or 
6  '  otherwise,  as  it  thinks  fit,  stay  execution  of  the 

decree  until  the  pending  suit  has  been  decided. 


The  first  Court  allowed  the  suit,  but  the 
DUtriot  Judge  on  appeal  eventually  dis¬ 
missed  the  suit  on  the  ground  that  a  suit 
lot  setting  aside  a  decree  should  he  brought 
in  the  Court  that  passed  the  decree. 


Held.— The  District  Judge  was  right. 
The  poiioy  of  the  law  is  to  oompel  parties 
against  whom  a  decree  of  one  Oourt  had 
been,  at  the  instance  of  that  Court,  exe- 
outed  by  another  Court,  to  prefer  their 
objections  to  the  validity  of  the  decree  to 
the  Court  wbioh  passed  it,  and  not  to  allow 
Courts  of  equal  or  Inferior  status  to  sit  in 
judgment  over  one  another.  This  poiioy 


would  be  defeated  if  the  pa 
whom  a  deoree  is  passed  by  on 
he  allowed  to  impeaoh  that 


No  claim  for  damages  would  lie,  as  the 
amount  had  been  recovered  nnder  a  subsist- 
lug  deoree,  which  not  having  been  seb  aside, 
the  debt  created  by  it  should  be  regarded 
as  genuine  debt.—  18  T.  L.  R.,  U. 


Ref.— 32  T.L.  R..  168 

(=  6  T.  L.  J.,  378). 
Overruled.— 40  T.  L.  R.,  194 

(=  14  T.  L.  J.,  508). 

2.  When  a  judgment-debtor  dies  after 
the  passing  of  a  deoree  and  his  legal  re¬ 
presentative  is  brought  on  the  record  in 
execution  proceedings,  an  objection  by  suoh 
representative  that  the  property  ordered 
to  he  recovered  by  the  decree  is  not  held 
by  him  as  representative  of  the  deceased 
jndgment-debtor  but  independently  of  him, 
is  one  that  ought  to  be  disposed  of  under 
Section  238,  Civil  Procedure  Code,  [new 
Section  40].—  28  T.  L.  R.,  Ml 

(-  3  T.  L.  J.,  164). 
Ref.— 18  T.  L.  J.,  349. 

Of.XXl,  i\  25  [  =  S.  235— Or.  XXI,  r.  M] 
See  Sub-seotion  2  oi  Seotion  50. 

Or.  XXI,  p.26  [=  S.  23S=Or.  XXI,  r.  US] 


Rob— 21  T.  L.  R.,  138. 
26T.L.R.,  207 

(=2T.L.J.,  19). 
29  T.  L.  R.,  204 
'■  (=4T.L.J.,38). 


.  XXI,  r.  27  l  =  237  =.Or.  XXI,  r.  29] 
Case  Law. 

.  A  deoree-holder  may  at  any  time  seek 
enforce  his  deoree,  and  it  is  only  in 
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REGULATION  VIII  OF  1100=  [  Or.  XXI,  r.  28 

Mode-.of  execution. 

28.  Every  decree  for  the  payment  of  money,  including  a 
Decree  for  payment  decree  for  payment  of  money  as  the  alter- 
of  money.  native  to  some  other  relief,  may  be  executed 

hy  the  detention  in  the  civil  prison  of  the 
judgment-debtor,  or  by  the  attachment  and  sale  of  his  property, 
or  by  both. 


exceptional  cases  and  under  certain  condi¬ 
tions,  power  is  given  to  the  Appellate  Court 
or  to  the  Court  which  passed  the  decree  to 
stay  execution  thereof  on  the  application  of 


2,  Where  one  of  two  judgment-debtors 


brought  a  suit  against  the  deoree-holder, 
for  money  alleged  to  be  due  by  the  deoree- 


conld  not  apply  unless  the  new  oross  suit 
was  brought  by  all  the  judgment-debtors  of 


Held.- Section  287  was  very  generally 
worded  and  did  not  preclude  one  of  several 
judgment-debtors  from  taking  advantage  of 
its  provision  if  he  had  brought  a  suit  form¬ 
ally  against  the  decree-holder.  In  such  a 
case,  the  Court  ought  to  stay  execution  of 
the  former  deoree  only  as  against  the  judg¬ 
ment-debtor  who  was  the  plaintiff  in  the 
new  suit  and  not  against  all  the  judgment- 


sale  was  in  force,  the  application  for  exeou- 

ed  with  costs.  But  in  finally  disposing  of 
the  application  dated  20-10-1078,  made  un¬ 
der  Section  237,  the  Court  on  80-10-1078  or¬ 
dered  that  the  sale  should  be  stopped  pend¬ 
ing  the  disposal  of  O.  S.  No.  59  of  1078, 
only  in  respect  of  the  shares  of  the  plain¬ 
tiffs  in  that  suit.  The  deoree-holder  iaO. 
S.  No.  9  of  1078  revived  his  application  for 
execution  on  27-5-1085.  The  Zillah  Judge 
threw  out  the  application.  In  appeal,  it  was 
contended  on  behalf  of  the  judgment-debtor 
that  the  second  application,  having  been 
made  more  than  six  years  after  disposal 
of  the  prior  application,  w*b  barred. 

Meld.- The  subsequent  application  was 
only  a  continuation  of  the  previous  applies- 

principle,  that  when  an  illegal  order  was 
set  aside,  the  parties  were  necessarily  res¬ 
tored  to  their  former  position. 


(unless  in  exceptional  oases  where  the  new 
suit  is  almost  bound  to  be  successful)  put 
the  applicant  for  stay  of  execution  on  terms. 

4  S.  D.,  350- 

3.  An  application  for  execution  ofahy. 
potheoation  decree  (0.  S.  No.  9  of  1078)  by 
sale  of  the  hypothecs  was  made  on  23-7- 
1078,  and  the  hypotheoa  was  proclaimed  to 
be  sold  on  26-10-1078.  On  20-10-1078,  an 
application  under  Section  237,  O,  P.  0.,  was 
made  in  6.  S.  No.  59  of  1078  (a  suit  brought 
by  the  co-sharers  of  the  judgment-debtor  in 
O.  S.  No.  3  of  1078,  praying  for  the  stay  of 
the  sale,  and  on  21-10-1078,  the  sale  was  or¬ 
dered  to  be  stayed  pending  the  disposal  of 
the  application  onder  Section  237.  On  29- 
10-1078  when  the  interim  order  staying  the 


An  application  for  execution  of  a  deoree 
may  be  treated  as  in  continuation  or 
revival  of  a  previous  application,  similar  in 
soope  and  character,  the  consideration  of 
which  has  been  interrupted  by  the  inter¬ 
vention  of  objections  and  olaims  subsequent¬ 
ly  proved  to  be  groundless  or  has  been  sus¬ 
pended  by  reason  of  an  injunction  or  like 
obstruction.—  2  T.  L.  «!.,  2, 

Dlst.— 42  T.  L.  R„  862 

(»16  T.  L.  J.,  330), g 


Or.  XXI,  r.  28  OS.  250 

-  Or.  XXI,  r.  30] 

I.  Section  250  of  Regulation  II  of  1065 
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“250.  Decreefor  money.— Every  deoree 
or  order  directing  a  party  to  pay  money, 
as  compensation  or  costs,  or  as  the  alter¬ 
native  to  some  other  relief  granted  by  the 
decree  or  order,  or  otherwise,  may  be  en- 
foroed  by  the  imprisonment  of  the  judg- 
ment-debtor,  or  by  the  attachment  and  sale 
of  his  property  in  manner  hereinafter 
provided,  or  by  both.” 

II.  See  Rule  10  of  Order  XX. 

HI.  For  Form  of  warrant  of  attachment 
of  movable  property  in  exeontion  of  a 
deoree  for  money,  see  Appendix  E,  Form 
No.  8. 

Case  Law. 

1.  (1)  A  decree  of  Court  is  no  doubt 
property  that  oan  be  attached  under  Sec¬ 
tion  263  [  new  Seotion  52  ]  of  the  0.  P.  0., 
and  it  (the  decree)  falls  under  the  descri¬ 
ption  of  “other  property”  in  that  Seotion. 
The  mode  of  attachment  depends  upon  the 
nature  of  the  decree  sought  to  be  attached; 
if  it  is  a  simple  decree  for  money,  the  at- 
tachmen  should  be  made  under  Section  270 
[Or.  XXI,  r.  SI].  The  provisions  therein 
contained  should  be  st-riotly  oompliod  with 
to  make  the  attachment  complete  and 
legally  valid,  if  it  is  a  deoree  for  either  im¬ 
movable  property  or  for  money  oharged  on 
specidc  immovable  property,  the  attach¬ 
ment  should  be  made  according  to  the 
provisions  of  Seotion  271. 

(2)  A  regularly  perfected  attachment  is 
an  essential  preliminary  to  sales  in  exe¬ 
cution  of  simple  deoreeB  for  money,  and 
where  there  has  been  no  suoh  attachment, 
any  sale  that  may  have  taken  place  iB  not 
simply  voidable  but  de  facto  void.— 

6  T.  L.  R,  SI. 
lx  .-20  T.  h.  B„  166. 

20  T.  L.  ft.,  285. 

[In  the  latter  case,  the  2nd 
dictum  mentioned  above 
was  declared  obiter.  ] 

2.1t  is  an  elementary  principle  of  law 
that  the  property  attached  or  distressed, 


should  be  proportionate  to  the  amount  of 
the  demand. —  6  T.  L.  R.,  go. 

3.  The  procedure  to  be  followed  by  a 
judgment-oredltor  to  realise  the  debts  due 
to  his  judgment-debtor  is  quite  different 
from  that  laid  down  for  the  attachment 
and  sale  of  immovable  property. 

As  no  attachment  of  the  debt  due  to  the 
judgment-debtor  (2nd  defendant),  was  made 
in  the  manner  prescribed,  his  debtor  was 
at  liberty  topay,  and  the  2nd  defendant  to 
receive,  it  at  any  time.—  6  T.  L.  R„  119. 

4.  So  fat  as  the  judgment-debtor  is 

concerned  nothing  short  of  the  satisfaction 
of  the  deoree,  in  exeontion  of  which  the 
attachment  waB  made  would  release  the 
property  from  attachment.  The  Civil  Pro¬ 
cedure  Code  contains  no  provision  for  the 
release  of  attaohed  property,  if  not  brought 
to  sale  within  a  prescribed  time _ 

7  T.  L.  R.,  App.,  S7. 

Fol.-ll  T.  L.  R,  18. 

5.  The  attachment  by  Courts  of  pro¬ 

perty,  movable  or  immovable,  in  execution 
of  a  deoree  simply  creates  a  lien,  andidoes 
not  of  itself  vest  the  right  to  the  property 
or  thing  attaohed  in  the  attaching  credit¬ 
or.  Something  more  than  mere  attach¬ 
ment  is  needed  to  vest  the  property  or 
right  in  the  thing  attached  in  the  hxeou- 
tion-oreditor  (F.  B.).—  10  T.  L.  R.,  128. 

Rel. — 36  T.  L.R.,66. 

6.  An  attachment  of  property  made  in 
exeontion  of  a  decree  continued  in  force, 
nnder  the  old  limitation  Regulation,  until 
it  is  removed  or  superseded.  It  operates 
de  die  in  diem  as  process  of  execution  upon 
the  decree,  and  at  any  time  further  process 
for  the  sale  of  the  property  might  be  issued 
upon  the  attachment  (F,  B,). 

Per  Ormsby,  X— The  efiect  of  an  attach¬ 
ment  is  to  render  all  private  alienations 
of  the  property  attaohed,  whether  by  sale, 
gift  or  otherwise  during  the  continuance 
of  the  attachment,  void. 


Regulation  viii  of  1100.  [  Or.  xxi,  r.  28 


An  attachment  of  immovable  property 
onoe  made  can  only  be  removed  by  the 

taobment  or  by  sale  of  the  attached  pro¬ 
perty.—  11  T.  L.  R.,  IS, 

7.  A  mortgage  lien  is  immovable  pro¬ 
perty  and  its  attachment  and  sale  as 
movable  property  would  confer  no  valid 
title  on  the  purchaser  thereof.  [The  Re¬ 
port  states  that  the  ruling  in  A.  S.  No.  194 
of  1063— IX  T.  L.  R„  P.  81  has  been  applied 
to  this  case.  This  is  a  mistake  for  VI  T. 
L.  R„  p.  81.  The  case  published  on  page 
SI  of  IX  T.L.  R„  US.  A.  No.  61  of  1066  and 
refers  to  the  right  of  an  assignee  to  sue 
without  impleading  the  assignor  ].— 

11  T.  L.  R.,  302. 

Ex.— 30  T.L.  R.,  105. 

Ref— 40  T.  L.  R„  353 

(  =14  T.  L.  J„  433). 

8,  Theefteotof  attachment  under  the 

Procedure  Oode  is  seizure,  or  taking  into 
judicial  custody,  of  the  property  by  Court. 
The  property  is,  as  it  were,  held  by  the 
Court  in  its  custody  for  the  benefit  of  the 
creditor  at  whose  instance  the  attachment 
takes  place _  11  T.  L.  R,  313. 

e.  The  attachment  of  property  made  in 
execution  of  a  decree  comes  to  an  end  the 
moment  the  whole  amount  due  under  it  is 
paid  into  Court.  The  object  of  an  attach¬ 
ment  is  to  oompel  the  debtor  to  pay  up  the 
judgment-debt.  After  the  payment  of  the 
debt,  the  continuance  of  the  attachment 
would  be  unjust  and  meaningless.  The  law 
does  not  require  the  formal  withdrawal  of 
attaohment  on  payment  made  into  Court, 
but  leaves  it  to  the  parties  to  determine  in 
each  case  whether  they  should  obtain  an 
order  declaring  that  the  attachment  was  at 
and—  12  T.  L,  R.,  23. 

Appl.-18  T.  L.  R.,  79. 

lO.  An  attaching  oreditor  does  not  “get” 
the  property  attached,  but  only  seeks  to 
realise  the  deoree-debt  by  sale  of  the  pro¬ 
perty.  The  creditor  may  or  may  not  be  the 


right  derived  by  the  deoree-holde^  under  the 
attaohment  is  simply  to  prohibit  private 
alienation  of  the  property  by  the  debtor  un- 
til  the  decree-debt  is  paid  and  discharged. 
No  sooner  the  debt  is  paid  than  the  creditor 
oeases  to  have  anything  to  do  with  the  pro¬ 
perty.—  12  T.  L.  R.,  138. 

Rel— 36  T.  L.  R„  56. 

11.  Where  one  mode  of  attaohment  is 

prescribed  by  law,  and  another  method  is 
followed,  the  improper  mode  of  attachment 
has  to  be  considered  as  a  material  irregu¬ 
larity.  Such  irregularity  alone  will  not  vi¬ 
tiate  a  sale  held  in  pursuance  of  the  attach¬ 
ment.  To  set  aside  a  sale  in  execution  of  a 
deoree,  substantial  injury  in  addition  to 
material  irregularity  must  be  established 
(E.  B.).-  20  T.  L.  R.,  185. 

Appl. — 8  T.  L.  J-,  354. 

Ex.—  18  T.L.  J„  736. 

Ref—  19  T.  L.  J.,  1113. 

12.  An  omission  to  adopt  any  one  of  the 
steps  to  be  taken  in  execution  is  only  a  ma¬ 
terial  irregularity  and  a  sale  so  made  is  not 
invalid  unless  substantial  injury  to  the  judg¬ 
ment-debtor  is  affirmatively  shown  (21  Oal. 
66). 

An  attachment  is  a  measure  resorted  to 
for  the  protection  of  the  decree-holder  and 
purchaser  againBt  intermediate  alienations. 
After  a  Oonrt-sale  had  been  confirmed  and 
a  sale  certificate  granted  to  the  purchaser, 
the  sale  is  not  to  be  considered  a  nullity 
merely  by  reason  of  the  absence  of  attaoh¬ 
ment  (18  Oal.,  188).—  20  T.  L.  R.  235. 

13.  Attachment  has  only  the  efieot  of 
placing  the  property  in  mtlodia  legit.  It 
does  not  confer  title,  but  merely  prevents 
alienation,  It  creates  no  charge  on  the  pro¬ 
perty  (20  Gal,,  179  and  39  Oal,  438).— 

26  T.  L.  R.,  S3. 

14.  An  attaohment  confers  no  lien  or 
interest  in  favour  of  the  oreditor  but  merely 
puts  the  property  in  pusfodia  (spit  available 
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29.  (1)  Where  the  decree  is  for  any  specific  movable,  or 
Deotee  for  apeoiflo  for  any  share  in  a  specific  movable,  it  may  be 
movable  property.  executed  by  the  seizure,  if  practicable,  of  the 
movable  or  share,  and  by  the  delivery  thereof 
to  the  party  to  whom  it  has  been  adjudged,  or  to  such  person  as 
he  appoints  to  receive  delivery  on  his  behalf,  or  by  the  deten¬ 
tion  in  the  civil  prison  of  the  judgment-debtor,  or  by  the  attach¬ 
ment  of  his  property,  or  by  both. 

(2)  Where  any  attachment  under  Sub-rule  (1)  has 
remained  in  force  for  six  months,  if  the  judgment-debtor  has 
not  obeyed  the  decree  and  the  decree-holder  has  applied  to  have 
the  attached  property  sold,  such  property  may  be  sold ;  and  out 
of  the  proceeds  the  Court  may  award  to  the  decree-holder,  in 
cases  where  any  amount  has  been  fixed  by  the  decree  to  be  paid 
as  an  alternative  to  delivery  of  movable  property,  such  amount, 
and,  in  other  cases,  such  compensation  as  it  thinks  fit,  and  shall 
pay  the  balance  (if  any)  to  the  judgment-debtor  on  his  applica¬ 
tion. 


(3)  Where  the  judgment-debtor'  has  obeyed  the  decree 
and  paid  all  costs  of  executing  the  same  which  he  is  bound  to 
pay,  or  where  at  the  end  of  six  months  from  the  date  of  the 
attachment,  no  application  to  have  the  property  sold  has  been 
made,  or,  if  made,  has  been  refused,  the  attachment  shall  cease. 


to  the  deorae-holder  in  execution  proceed¬ 
ings  duly  taken. —  K.  P-,  584. 

19.  Attachment  under  legal  process 
must  be  taken  to  have  no  validity,  if  it  is 
vitiated  by  fraud.—  3  S,  D.,  9, 

16.  See  also— 

See.  41.— 33  T .  L,  R„  19? 

(—7  T,  L,  36?). 


plication  to  the  person  from  whom  it  was 
taken  ”  whioh  ocobcred  after  the  words 
“  shall  oease”  at  the  end  of  the  correspond¬ 
ing  Para  3  of  the  old  Section  have  been 
omitted. 

IX.  In  the  Statement  of  Objects  and 
Reasons  appended  to  the  Bill  whioh  became 
Regulation  II  of  1065,  it  was  observed  as 


Op.  XXI,  r-29  [«S.  256«Or.  XXI,  r.  31} 

1.  1.  In  Sub-Rules  (2)  ana  (3),  “six 
months”  have  been  substituted  for  “  three 

2,  In  Sub-Rule  (8),  the  words  “  to  exist; 
and  the  property  shall  be  returned  on  ap- 


“  Sections  269  and  260  (British)  prescribe 
respectively  6  and  12  months  for  bringing 
attached  property  to  sale,  3  and  6  months 
respectively  seem  to  be  sufficient.  These 
Seotions  by  implication  direct  that  the 
property,  not  sold  be  returned  to  the  par¬ 
ties.  It  is  however  thought  advisable  to 


REGHTlATIOtf  VIII  OF  1100.  [  Or.  XXI,  r.  30 

30.  (1)  Where  the  party  against  whom  a  decree  for  the 
Deoraa  fot  s  eoific  sP®0ifi0  performance  of  a  contract  or  for  resti- 
perfocmance,  'for^esti^  tution  of  conjugal  rights,  or  for  an  injunction, 
rights, oc°toi-  aninjao"-  'ias  been  Passed>  has  had  an  opportunity  of 
tion.  ’  "  obeying  the  decree  and  has  wilfully  failed  to 

obey  it,  the  decree  may  be  enforced  by  his 
detention  in  the  civil  prison,  or  by  the  attachment  of  his  pro¬ 
perty,  or  by  both. 

(2)  Where  the  party  against  whom  a  decree  for  specific 
performance  or  for  an  injunction  has  been  passed  is  a  corpora¬ 
tion,  the  decree  may  be  enforced  by  the  attachment  of  the  pro¬ 
perty  of  the  corporation  or,  with  the  leave  of  the  Court,  by  the 
detention  in  the  civil  prison  of  the  directors  or  other  principal 
officers  thereof,  or  by  both  attachment  and  detention. 

(3)  Where  any  attachment  under  Sub-rule  (1)  or  Sub¬ 
rule  (2)  has  remained  in  force  for  one  year,  if  the  judgment- 
debtor  has  not  obeyed  the  decree  and  the  decree-holder  has  ap¬ 
plied  to  have  the  attached  property  sold,  such  property  may  be 
sold ;  and  out  of  the  proceeds  the  Court  may  award  to  the  decree- 
holder  such  compensation  as  it  thinks  fit,  and  shall  pay  the  ba¬ 
lance  (if  any)  to  the  judgment-debtor  on  his  application. 

(4)  Where  the  judgment-debtor  has  obeyed  the  decree 
and  paid  all  costs  of  executing  the  same  which  he  is  bound  to  pay, 
or  where,  at  the  end  of  one  year  from  the  date  of  the  attachment, 
no  application  to  have  the  property  sold  has  been  made,  or,  if 
made,  has  been  refused,  the  attachment  shall  cease. 


provide  distinctly  for  the  return  oi  such 
property.  Accordingly  these  Sections  are 
amended  by  redaoing  the  bime  for  sale,  by 
one-half,  and  by  providing  for  restoration 
of  the  property  when  it  cannot  be  sold.”— 
Para  4,1. 

TIT,  For  Form  of  Warrant  for  seizure  of 
Specific  movable  property  adjudged  by 
deoree,  see  Appendix  E,  Form  Ho.  9. 

IV.  Section  259  of  the  Indian  Code  of 
1882  (corresponding  to  Section  256  of  Regu¬ 
lation  II  of  1065),  had  a  provision  for 
decrees  for  the  recovery  of  wives.  In  the 


a  deoree  has  been  omitbed.  The  Indian 
Special  Committee  who  omitted  it,  said 
“  There  oan  be  no  sueh  deoree  under  the 
law,  as  a  wife  oannot  be  treated  as  a  chattel 
to  be  delivered  over  to  the  husband.  Where 
any  third  person  prevents  the  wife  from  re¬ 
turning  to  her  husband,  the  latter  may 
obtain  an  injunction  against  him  whioh  may 
be  enforced  in  oase  of  disobedience  by  the 

imprisonment  of  the  defendant,  or  by  the 

attachment  of  his  property  or  by  both,*1 


859 


Of.  xxi,  r.  30  ]  the  civil  procedure  code 

(5)  Where  a  decree  for  the  specific  performance  of 
a  contract  or  for  an  injunction  has  not  been  obeyed,  the  Court 
may,  in  lieu  of  or  in  addition  to  all  or  any  of  the  processes  afore¬ 
said,  direct  that  the  act  required  to  be  done  may  be  done  so  far 
as  practicable  by  the  decree-holder  or  some  other  person  appoint¬ 
ed  by  the  Court,  at  the  cost  of  the  judgment-debtor,  and  upon  the 
act  being  done  the  expenses  incurred  may  be  ascertained  in  such 
manner  as  the  Court  may  direct  and  may  be  recovered  as  if  they 
were  included  in  the  decree. 


Illustration. 

A,  a  person  of  little  substance  erects  a  building  whioh  renders  uninhabitable  a 
family  mansion  belonging  to  B.  A,  inspite  of  his  detention  in  prison  and  the  attachment 
of  his  property,  declines  to  obey  a  deoree  obtained  against  him  by  B  and  direoting  him 
to  remove  the  building.  The  Court  is  oi  opinion  that  no  sum  realisable  by  the  sale  of 
A’s  property  would  adequately  compensate  B  for  the  depreciation  in  the  value  of  his 
mansion.  B  may  apply  to  the  Court  to  remove  the  building  and  may  reoover  the  coat 
of  such  removal  from  A  in  the  execution  proceedings. 


On.  XXI,  n.  30  (1)  [  =  S.  257,  Para  1 

=  Or.  XXI,  r.  32  (1)  ] 
„  n.  30  (2)  [  =  „ 

-Or.  XXI,  r.  32  (2)  ] 
„  n.30(8)  [  =  S.  257,  Para  2 

=  Or.XXl,r,SS{  8)] 

„  n.  30  (4)  [  —  S.  257,  Para  3 

=  Or.  XXI,  r.  32  (i)  ] 
„  r.30<5)  [-  „ 

=  Or.  XXI,  r.  32  (5) 
=  Bn,  Or.  42,  r.  30.  ] 

I.  Sub-Rule  (X).— 1.  The  corresponding 
Para  1  of  Seotion  257  of  the  old  Regulation 
was  as  foUows 

“  When  the  party  against  whom  a  deoree 
for  the  speoifio  performance  of  a  contract, 
or  for  restitution  of  conjugal  rights,  or  for 
the  performance  of,  or  abstention  from,  any 
other  particular  aot,  has  been  made,  has 
.  had  an  opportunity  of  obeying  the  decree 
"■^or  injunction  and  has  wilfully  failed  to 
it,  the  decree  may  be  enforced  by  bis 
lmprik50nmen|lj  or  oy  the  attachment  of  hie 
property,  or  by  both.” 


2.  The  corresponding  Sub-Enle  (i)  of 
the  British  Indian  Code  has  been  amended 
by  Aot  XXIX  of  1928,  which  has  added  the 
following  words  after  the  word  “enforc¬ 
ed  ”  “in  the  oase  of  a  deoree  for  restitu¬ 
tion  of  conjugal  rights  by  the  attachment 
of  his  property  or,  in  the  oase  of  a  deoree 
for  the  speolfio  performance  of  a  oontraot 
or  for  an  injunction." 

n.  Sub- Buie  (3).— 1.  The  words  “one 
year"  have  been  substituted  for  "six 
months."  See  under  previous  Rule. 

2.  "Shall  pay”  has  been  substituted  for 
“may  pay.” 

HI.  1.  Sub-Rule  (4).— 1.  “One  year" 
has  been  substituted  for  “six  months.”  See 
under  previous  Rule . 

2.  The  words  “or,  if  made,  has  been  re¬ 
fused”  have  been  substituted  for  the  words 
“and  granted.” 

3.  The  following  words  which  oocurred 
at  the  end,  after  the  words  “shall  oease" 
have  been  omitted “to  exist  and  the  pro¬ 
perty  shall  be  retnrned  on  application  to 
the  person  from  whom  it  was  taken." 
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IV.  t.  Sub-Rule  (6). — 1.  “This  is  a  new 
provision,  and  provides  a  remedy  in  oases 
snob  remedy  Is  deemed  appUoable.  The 
illustration  makes  it  clear  In  what  oases 
suoh  remedy  may  be  resorted  to.”— 

tfitfes  on  Glauses. 

2.  “The  Sub-Rule  and  the  Illustration 

have  been  added  to  remedy  a  defect  dis¬ 
closed  In  practioe,  (18  W.  R.  5383 :  I.  L.  R., 
8  Oal.,  174),”—  India  Qax&tte 

dated  21-3-1903,  Pt.V. 

3,  Rale  30  of  Order  XU  I  of  the  Rales 
of  the  Supreme  Coart,  1883,  to  whioh  Sab- 
Rale  (5)  corresponds,  is  as  follows  : — 

otherwise,  or  a  mandatory  order,  injunc¬ 
tion,  or  judgment  for  the  speoifio  perform¬ 
ance  of  any  oontraot  be  not  complied  with, 
the  Court  or  a  Judge,  besides  or  instead  of 
proceedings  against  the  disobedient  party 
for  contempt,  may  direot  that  the  aob  re¬ 
paired  to  be  done  may  be  done  so  far  as 
praatioable  by  the  party  by  whom  the  judg¬ 
ment  or  order  has  been  obtained,  or  some 
other  person  appointed  by  the  Court  or 
Judge,  at  the  oost  o!  the  disobedient  party, 
and  upon  the  aat  being  done,  the  expenses 

and  execution  may  issue  for  the  amount  so 
ascertained,  and  costs.”. 

Case  Law. 

1.  Where  in  execution  of  a  decree  for 
restitution  of  conjugal  rights  against  the 
wife,  the  latter  set  up  the  plea  that  she  had 
divoroed  the  plaintiff : 

Held, — The  divorce  was  of  no  avail  if  it 
was  before  the  date  of  the  decree. 

If  the  divoroe  was  after  the  decree,  the 
defendant  could  set  it  np  In  execution  un¬ 
der  Section  238  0.  P.  C.,  [new  Section  4C  3 
as  discharging  the  decree.  The  appeal 
must  fail  as  the  evidence  showed  that  the 
divoroe  was  after  date  of  decree  and  It  was 
»  valid  one.-  K.  P„  296. 

Pol,— 34  T.  L,  R.,  66. 


2 .  The  plaintiff,  a  Makkatbayam  Hindu , 
alleging  that  his  wife,  a  girl  of  13  years  of 
age,  was  being  wrongfully  kept  baok  from 

for  recovery  of  the  wife.  The  Distriot  Judge 
being  of  opinion  thab  without  impleading 
the  wife  as  a  party  defendant,  an  effective 
decree  could  not  be  passed,  directed  amend¬ 
ment  of  the  plaint  on  impleading  her.  It 
was  contended  by  the  defendant  in  appeal 
that  the  addition  of  the  wife  as  a  party  al¬ 
tered  the  nature  of  the  suit  and  that  as  the 
order  for  amendment  was  made  after  the 
examination  of  some  witnesses,  it  was  irre¬ 
gular. 

Held.-{  1)  Under  the  Civil  Procedure  Code 

deoree  for  the  recovery  of  a  wife.  Section 
257  of  the  Code  only  provides  for  decrees 
for  restitution  (whioh  Inoludes  institution)  of 
conjugal  rights.  The  old  British  Indian 
Code  of  1882  contained  a  provision  (Seotion 

der  previous  Rule).  The  plaint  in  effeot 
was  one  asking  for  a  direction  being  made 
for  the  wife's  joining  her  husband,  the  de¬ 
fendant  who  obstructs  suoh  return  being 
enjoined  to  refrain  from  opposing  it.  For 
the  granting  of  that  relief  the  wife  should 
be  a  party  to  the  suit  and  suoh  amendment 
did  not  materially  alter  the  nature  of  the 
suit. 

(2)  Courts  are  to  aot  with  considerable 
liberality  in  the  matter  of  granting  amend¬ 
ments  and  ought  to  oorrect  all  kinds  oi  er¬ 
rors  ox  mistakes  whioh  are  not  fraudulent 
or  intended  to  over-reach  the  Court.— 

28  T.  L.  R„  I. 


3,  A  valid  divoroe  by  the  wife,  made 
subsequent  to  the  date  of  the  deoree  in 
plaintiff's  favour  for  restitution  of  conjugal 
rights,  could  be  successfully  pleaded  in  bar 
to  the  execution  of  the  decree. 
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31.  (1)  Notwithstanding  anything  in  Rule  30,  the  Court, 
Dictation  of  Oouro  in  e^er  time  PassinS  a  decree  for  the 

executing  deoree.5  for  restitution  of  conjugal  rights  or  at  any  time 
rightsf ion  °f  co”iagal  afterwards,  may  order  that  the  decree  shall 
not  be  executed  by  detention  in  prison. 

(2)  Where  the  Court  has  made  an  order  under  Sub¬ 
rule  (1)  and  the  decree-holder  is  the  wife,  it  may  order,  that,  in 
the  event  of  the  decree  not  being  obeyed  within  such  period  as 
may  bs  fixed  in  this  behalf,  the  judgment-debtor  shall  make  to 
the  decree-holder  such  periodical  payments  as  may  be  just,  and, 
if  it  thinks  fit,  require  that  the  judgment-debtor  shall,  to  its 
satisfaction,  secure  to  the  decree-holder  such  periodical  payments. 

(3)  The  Court  may  from  time  to  time  vary  or  modify 
any  order  made  under  Sub-rule  (2)  for  the  periodical  payment  of 
money,  either  by  altering  the  times  of  payment  or  by  increa¬ 
sing  or  diminishing  the  amount,  or  may  temporarily  suspend 
the  same  as  to  the  whole  or  any  part  of  the  money  so  ordered 
to  be  paid,  and  again  revive  the  same,  either  wholly  or  in  part 
as  it  may  think  just. 

(4)  Any  money  ordered  to  be  paid  under  this  Rule 
may  be  recovered  as  though  it  were  payable  under  a  decree  for 
the  payment  of  money. 


of  the  Makkathayea  Eshavas  of  South  Tra- 

of  either  party.  The  oustomary  re¬ 
quisites  for  a  valid  divorce,  among  the  com¬ 
munity,  were  the  meeting  of  the  oaste-men 
and  the  settlement  of  the  marital  claims  in 
their  presenoe  with  the  return  of  the  'Tali’ 
or  ‘Mangalyam’.—  34  T.  L,  R„  SB. 

On.  XXI,  ••.  31[  =  ..  =  Or.  XXI,  r.  SS  J 
I.  i.  “This  Buie  provides  for  new  me¬ 
thods  of  working  out  a  decree  for  restitution 
of  oonjugal  rights.  In  suoh  matters,  the 
Court  should  have  large  powers  of  eontrol 
over  the  parties  and  be  in  a  position  not  to 
sand  an  unwilling  wife,  for  instance,  to  pri- 
eon,  and  to  provide  for  the  support  of  a  wife, 
who  has  obtained  a  deoree  for  restitution.” 

Wofee  on  Olauut. 


2.  This  Buie  was  taken  from  the  Matri¬ 
monial  Olanses  Aoli,  1884  (47  and  48  Viot., 
0.  68,  Secs.  2-41 . 

II,  In  proposing  this  provision,  it  was 
observed  as  follows  in  the  Statement  of 
Objeofs  and  Reasons  appended  to  the 
amending  India  Bill  of  1901:— “Under  the 
Code  as  it  now  stands,  a  Court  cannot  re¬ 
fuse  to  execute  a  deoree  for  the  restitution 
of  oonjugal  rights  by  the  attnohment  of  the 
person  or  property  of  a  recalcitrant  judg¬ 
ment-debtor  ;  bnt  in  England  this  mode  of 
exeoution  has  been  put  an  end  to  by  the 
enactment  of  the  Matrimonial  Clauses  Act 
(47  &46  Viet.,  o.  68).  It  is  thought  that  some 
relaxation  of  the  provision  in  foroe  in  India 
is  desirable,  bnt  it  is  extremely  doubtful 
whether  it  should  go  so  far  as  this.  The 
question  is  of  great  difficulty  and  delioaey, 
and  for  the  present  it  is  proposed  tentatively 


Regulation  Till  of  1100.  [  Of.  XXI,  r.  32 

32-  (1)  Whare  a  decree  is  for  the  execution  of  a  docu- 
Dooree  f0r  creation  ment  or  fan  the  endorsement  of  a  negotiable 
ment°of* Mgotiabfe ' 'in’  ins‘trumen-t  and  the  judgment-debtor  neglects 
atrnment.  or  refuses  to  obey  the  deoree,  the  decree-holder 

may  prepare  a  draft  of  the  document  or  en¬ 
dorsement  in  accordance  with  the  terms  of  the  decree  and  deliver 
the  same  to  the  Court. 

(2)  The  Court  shall  thereupon  cause  the  draft  to  be 
served  on  the  judgment-debtor  together  with  a  notice  requiring 
his  objections  (if  any)  to  be  made  within  such  time  as  the  Court 
fixes  in  this  behalf. 

(3)  Where  the  judgment-debtor  objects  to  the  draft, 
his  objections  shall  be  stated  in  writing  within  such  time,  and 
the  Court  shall  make  such  order  approving  or  altering  the  draft, 
as  it  thinks  fit. 

(4)  The  decree-holder  shall  deliver  to  the  Court  a  copy 
of  the  draft  with  such  alterations  (if  any)  as  the  Court  may 
have  directed  upon  the  proper  stamp  paper  if  a  stamp  is  required 
by  the  law  for  the  time  being  in  force  ;  and  the  Judge  or  such 
officer  as  may  be  appointed  in  this  behalf  shall  execute  the 
document  so  delivered. 
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(5)  The  execution  of  a  document  or  the  endorsement 
of  a  negotiable  instrument  under  this  Rule  may  be  in  the  follow¬ 
ing  form,  namely 

“C.  D.,  Judge  of  the  Court  of 

(or  as  the  case  may  be),  for  A.  B.,  in  a  suit  hy  E.  F.  against 


and  shall  have  the  same  effect  as  the  execution  of  the  document 
or  the  endorsement  of  the  negotiable  instrument  by  the  party 
ordered  to  execute  or  endorse  the  same. 

(6)  The  Court,  or  such  officer  as  it  may  appoint  in  this 
behalf,  shall  cause  the  document  to  be  registered  if  its  registra¬ 
tion  is  required  by  the  law  for  the  time  being  in  force  or  the 
decree-holder  desires  to  have  it  registered,  and  may  make  such 
order  as  it  thinks  fit  as  to  the  payment  of  the  expenses  of  the 
registration. 

33-  (1)  Where  a  decree  is  for  the  delivery  of  any  im- 
peoree  fur  immovable  movabl®  property,  possession  thereof  shall  be 
property.  delivered  to  the  party  to  whom  it  has  been 

adjudged,  or  to  such  person  as  he  may  appoint 
to  receive  delivery  on  his  behalf,  and,  if  necessary,  by  remov¬ 
ing  any  person  bound  by  the  decree  who  refuses  to  vacate  the 
property. 


“  The  daoree-holder  may  also  tender  a 
duplicate  oi  the  draft  to  the  Court  for  exe¬ 
cution,  upon  the  proper  stamp-paper  if  a 
stamp  is  required  by  lavs. 

On  proof  of  suoh  service,  the  Oourt  or 
suoh  officer  as  it  appoints  in  this  behalf 
shall  execrate  the  duplicate  so  tendered,  or 
may,  if  neoessary,  alter  the  same,  so  as  to 

the  decree  and  execute  the  dnplloate  so 
altered  : 

Provided  that,  if  any  party  object  to  the 
draft  so  served'  as  af orosaid,  his  objection 
shall,  within  the. time  so  fixed,  be  stated  in 
writing  and  argued  before  the  Court,  and 


the  Court  shall  thereupon  pass  suoh  order 
as.it  thinks  fit,  and  exeonte,  or  alter  and 
exeeute,  the  duplioate  in  aooordanoe  there* 
with.'' 

II,  The  Indian  Special  Committee 
'  observed  that  “  Seolion  261  has  been  reoast 
so  as  to  bring  it  into  conformity  with  the 
chronological  order  of  events,  and  a  provi¬ 
sion  has  been  added  to  meet  the  reqnire- 
ments  of  the  Indian  Begistration  Aot.” 

HI.  For  Form  qf  Notice  to  state  objec¬ 
tions  to  draft  of  document,  see  Appendix 
E,  Form  No.  10. 
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(2)  Where  a  decree  is  for  the  joint  possession  of  im¬ 
movable  property,  such  possession  shall  be  delivered  by  affix¬ 
ing  a  copy  of  the  warrant  in  some  conspicuous  place  on  the  pro¬ 
perty  and  proclaiming  by  beat  of  drum,  or  other  customary  mode, 
at  some  convenient  place,  the  substance  of  the  decree. 

(3)  Where  possession  of  any  building  or  enclosure  is 
to  be  delivered  and  the  person  in  possession,  being  bound  by  the 
decree,  does  not  afford  free  access,  the  Court  through  its  officers, 
may,  after  giving  reasonable  warning  and  facility  to  any  woman 
not  appearing  in  public  according  to  the  customs  of  the  country 
to  withdraw,  remove  or  open  any  lock  or  bolt  or  break  open  any 
door  or  do  any  other  act  necessary  for  putting  the  decree-holder 


Op.  XXI,  p.  3S(1)[»S.260 

=  Or.  XXI,  r.  35  (1)  ] 
„  p.  33(2)4(8)  t-„ 

—  Or.  XXI,  r.  35  (2}  4(3)  ] 

I.  Sub-Bales  (2)  and  (3)  wbioh  are  new, 
are.  intended  “  to  meet  some  of  the  difficul¬ 
ties  encountered  in  praotiae  with  regard  to 
co-sharership,  the  forcing  of  entry,  not  pro 
videdfor  by  tie  present  Gode.” — 

India  Gazette 
dated  81-12-1901,  Pt,  V. 

II.  For  Form  of  warrant  to  the  Amin 
to  .  give  possession  of  land,  &o„  see  Appendix 
E,  Form  No.  11. 

1.  Where  the  decree  is  against  one  of 
two  undivided  brothers  of  a  Hindu  family, 
possession  should  be  given  under  Section 
248  (Regulation  II  of  1037)  by  a  proclama¬ 
tion  leaving  the  joint  tenants  to  effect  a 
partition  of  the  property  by  metes  and 
bounds,—  7  T.  L.  R.  App.,  60, 

[Section  248  referred  to  was  as  follows 

“248.  If  the  property  sold  shall  consist 
of  land  or  other  immovable  property  ih'tbe 
oooupanoy  of  ryots  or  other  persons  entitled 
to  oooupy  the  same,  the  Gourt  shall  order 
delivery  thereof  to  be  made  by  affixing  a 
copy  of  the  certificate  of  sale  in  some  con- 


able  property,  and  proclaiming  to  the  oo- 
oepantB  of  the  property  by  beat  of  drum,  or 
in  such  other  mode  as  maybe  customary, 
at  some  convenient  place  or  plaoes,  that  the 
right,  title,  and  interest  of  the  defendant 
has  been  transferred  to  the  purchaser,1’] 

2.  Per  jlfenon,  O',  J.— The. effect 

of  delivery  in  execution  of  a  decree  for  im¬ 
movable  property  [see  Seotions  260  and  261] 
in  the  mode  prescribed  by  law  is  to  vest 
legal  possession  in  the  decree-holder,  as 
between  himself  and  the  person  or  persons 
against  whom  the  decree  has  been  passed. 

If  after  the  delivery  the  judgment. debtor 
remains  or  goes  on  the  property  without 
the  permission  of  the  deoree-holder,  he 
commits  trespass.  Whether  it  would  be 
oriminal  tresprass  or  not,  would  depend  on 
the  presence  or  absence  of  the  requisite 

Per  MuttonayagomPiUaiiJ.,—' The  deli¬ 
very  of  possession  of  property  in  execution 
of  deoree  for  the  same  even  if  it  were  only 
formal,  has  the  effect  of  determining  the 
previous  possession  of  the  persons  against 
whom  the  deoree  was  passed.  Therefore, 
if  being  aware  of  the  delivery,  they  enter 
upon  the  property  after  such  delivery,  it 
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34.  Where  a  decree  is  for  the  delivery  of  any  immovable  propcr- 
Deoree  lor  aell  er  ^  ’n  occupancy  of  a  tenant  or  other  person 

ol  immovable  property  entitled  to  occupy  the  same  and  not  bound  by  the 
tenant  ooonpalloy  01  decree  to  relinquish  such  occupancy,  the  Court  shall 
order  delivery  to  be  made  by  affixing  a  copy  of  the 
warrant  in  some  conspicuous  place  on  the  property,  and  proclaiming  to 
the  occupant  by  beat  of  drum  or  other  customary  mode,  at  some  con¬ 
venient  place,  the  substance  of  the  decree  in  regard  to  the  property  : 

Provided  that,  if  the  occupant  can  be  found,  a  notice  in  writing 
containing  such  substance  shall  be  served  upon  him,  and  in  such  case  no 
proclamation  need  be  made. 

Arrest  and  detention  in  the  cimil  prison. 

35.  (1)  Notwithstanding  anything  in  these  Eules,  where  an 
Disoretionary  power  to  application  is  for  the  execution  of  a  decree  for  the 

penali  judgment-debtor  payment  of  money  by  the  arrest  and  detention  in 
detention  in  prison.  the  civil  prison  of  a  judgment-debtor  who  is  liable 
to  be  arrested  in  pursuance  of  the  application,  the 
Court  may,  instead  of  issuing  a  warrant  for  his  arrest,  issue  a  notice 
calling  upon  him  to  appear  before  the  Court  on  a  day  to  be  specified  in 
the  notice  and  show  cause  why  he  should  not  be  committed  to  the  civil 
prison. 

(2)  Where  appearance  is  not  made  in  obedience  to  the  notice, 
the  Court  shall,  if  the  decree-holder  so  requires,  issue  warrant  for  the 
arrest  of  the  judgment-debtor. 


jfience  under  Section  Or.  XXI,  r.  34  [=S.  2fl=Or.  XXI,  r.  36] 
—  The  Proviso  is  omitted  in  the  correspond- 

i  T.  L,  R.,  6?  ing  Buie  0f  the  British  Indian  Oode. 

<=  7  T.  L,  J.,  330).  ^ 

D.  K„  73  See  under  previous  Rule. 


Or,  XXI,  i\  35  [=S.  241  =  0.  XXI,  r.  37] 
For  Form  of  Notice  to  show  oaose  why 
warrant  of  arrest  should  not  issue,  see  Ap* 
pendix  E,  Form  No,  12. 


Regulation  viii  of  1100.  [  Or.  xxi,  r.  37 


36.  Every  warrant  for  the  arrest  of  a  judgment-debtor  shall 
Warrant  for  arrest  bo  ^'re0*  th0  officer  entrusted  with  its  execution  to 
diroot  judgment-debtor  bring  him  before  the  Court  with  all  convenient 
e  roug  up.  speed,  unless  the  amount  which  he  has  been  order¬ 
ed  to  pay,  together  with  the  interest  thereon  and  the  costs  (if  any)  to 
which  he  is  liable,  be  sooner  paid. 


37.  (1)  No  judgment-debtor  shall  be  arrested  in  execution  of  a 
Subsistence  allowance.  A00160  Euless  and  until  the  decree-holder  pays  into 
Court  such  sum  as  the  Judge  thinks  sufficient  for 
the  subsistence  of  the  judgment-debtor  from  the  time  of  his  arrest  until 
he  can  be  brought  before  the  Court. 

(2)  Where  a  judgment-debtor  is  committed  to  the  civil 
prison  in  execution  of  a  decree,  the  Court  shall  fix  for  his  subsisteme 
such  monthly  allowance  as  he  may  be  entitled  to  according  to  the  scales 
fixed  under  Section  40  or  where  no  such  scales  have  been  fixed,  as  it 
considers  sufficient  with  reference  to  the  class  to  which  he  belongs. 

(3)  The  monthly  allowance  fixed  by  the  Court  shall  be 
supplied  by  the  party  on  whoss  application  the  judgmsnt-debtor  has 
been  arrested  by  monthly  payments  in  advance  bsfor3  the  first  day  of 
each  month. 


(4)  The  first  payment  shall  be  made  to  the  proper  officer  of 
the  Court  for  such  portion  of  the  current  month  a3  remains  unexpired 
before  the  judgment-debtor  is  committed  to  the  civil  prison,  and  the 
subsequent  payments  (if  anyj  shall  be  made  to  the  officer  in  charge  of 
the  civil  prison. 

(5)  Sums  disbursed  by  the  decree-holder  for  the  subsistence 
of  the  judgment-d9btor  in  the  civil  prison  shall  be  deem  ed  to  be  costs  in 
the  suit : 


Provided  that  the  judgment-debtor  shall  not  be  detained  in  the 
oivil  prison  or  arrested  on  account  of  any  sum  so  disbursed. 


Or.  XXI,  r.  36  [=S.326=Or.  XXI,  r,  3S] 

ration,  see  Appendix  E,  Form  No.  13. 

2.  Section  326  enacts  what  the  oontents 
of  a  warrant  of  arrest  should  be  and  there¬ 
by  makes  it  dear  that  a  written  warrant 
authorising  the  arreet  is  essential — 

a  s.o„  srs. 


Or.  XXI,  r.  37  (X)  to  (4)  [=S.  329 

=Or.XXI,r.39  (1)  to  (4)  ] 
„  r.  37  (5)  [=  S.  330 

=  Or,  XXI,  r.  39  (5)  ] 
1.  In  Snb-Bnle  (1),  the  words  “  having 
regard  to  the  seales  so  fixed”  whloh  ooonr- 
red  after  the  words  "such  som  ae,”  in 
the  corresponding  old  Seotioa  have  been 


Or.  XXI,  r.  38  ]  THE  CIVIL  PROCEDURE  CORE 

38.  (1)  Whore  a  judgment-debtor  appears  before  the  Court 
Proceedings  on  ap-  obedience  to  a  notice  issued  under  Rule  85,  or  is 
pearanoe  of  judgment  brought  before  the  Court  after  being  arrested  in 
notice  o^aftnfim rt . 43  execution  of  a  decree  for  the  payment  of  money, 
and  it  appears  to  the  Coart  that  the  judgment -debt¬ 
or  is  unable  from  poverty  or  other  sufficient  cause  to  pay  the  amount 
of  the  decree  or,  if  that  amount  is  payable  by  instalments,  the  amount 
of  any  instalment  thereof,  the  Court  may,  upon  such  termB  (if  any)  as  it 
thinks  fit,  make  an  order  disallowing  the  application  for  his  arrest  and 
detention,  or  directing  his  release,  as  the  case  may  be. 

(2)  Before  making  an  order  under  Sub-rule  (1),  the  Court 
may  take  into  consideration  any  allegation  of  the  decree-holder  touching 
any  of  the  following  matters,  namely : — 

(а)  the  decree  being  for  a  sum  for  which  the  judgment- 

debtor  was  bound  in  any  fiduciary  capacity  to 
account ; 

(б)  the  transfer,  concealment  or  removal  by  the  judg¬ 

ment-debtor  of  any  part  of  his  property  after  the 
date  of  the  institution  of  the  suit  in  which  the 
decree  was  passed,  or  the  commission  by  him  after 
that  date  of  any  other  act  of  bad  faith  in  relation 
to  his  property,  with  the  object  or  effect  of  obs¬ 
tructing  or  delaying  the  decree-holder  in  the  exe¬ 
cution  of  the  decree  ; 

(c)  any  undue  preference  given  by  the  judgment-debtor 

to  any  of  his  other  creditors ; 

(d)  refusal  or  neglect  on  the  part  of  the  judgment-debt¬ 

or  to  pay  the  amount  of  the  decree  or  some  part 
thereof  when  he  has,  or  since  the  date  of  the 
decree  has  had,  the  means  of  paying  it ; 


ment-debtor  was  brought  up  In  arrest,  bnt 
the  plaintiff  not  being  present  to  pay  batta, 
the  judgment-debtor  wae  released.  This 
was  irregular,  as  plaintiff  bad  apparently  no 
notloa  of  the  arrest.-  7  T.  L.  R.  App.,  *9. 

Or.  XXI,  r.  38  [-S.827-  Or.  XXI, r. 40] 
I,  1.  Clause  (a)  of  the  seoond  paragraph 
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(e)  the  likelihood  of  the  judgment-debtor  absconding  or 
leaving  the  jurisdiction  of  the  Court  with  the 
object  or  effect  of  obstructing  or  delaying  the 
decree-holder  in  the  execution  of  the  decree. 

(3)  While  any  of  the  matters  mentioned  in  Sub -Rule  (’3)  are 
being  considered,  the  Court  may,  in  its  discretion,  order  the  judgment- 
debtor  to  be  detained  in  the  civil  prison,  or  leave  him  in  the  custody  of 
an  officer  of  the  Court,  or  release  him  on  his  furnishing  security,  to  the 
satisfaction  of  the  Court,  for  his  appearance  when  required  by  the  Court. 

(4)  A  judgment-debtor  released  under  this  RUd  may  be  re¬ 
arrested. 

(5)  Where  the  Court  does  not  make  an  order  under  Sub-Rule 
(1),  it  shall  cause  the  judgment-debtor  to  be  arrested  if  he  has  not  already 
been  arrested  and,  subject  to  the  other  provisions  of  this  Code,  commit 
him  to  the  civil  prison. 

Attachment  of  'property. 

39.  Where  a  decree  is  for  the  payment  of  money,  the  decree- 
bolder  may  apply  to  the  Court  for  an  order  that— 

property. 

(as)  the  judgment-debtor,  or 

(b)  in  the  case  of  a  corporation,  any  officer  thereof,  or 

(c)  any  other  person, 

tag  for  a  rem  for  whioh  the  judgment-debtor  custody  till  his  being  handed  over  to  the 


Or.  XXI,  r  40]  THE  CIVIL  PROCEDURE  CODE 

be  orally  examined  as  to  whether  any  or  what  debts  arc  owing  to  tho 
judgment-debtor  and  whether  the  judgment-debtor  has  any  and  what 
other  property  or  means  of  satisfying  the  decree  ;  and  the  Court  may 
make  an  order  for  the  attendance  and  examination  of  such  judgment- 
debtor,  or  officer  or  other  person,  aad  for  the  production  of  any  books  or 
documents. 

40.  Where  a  decree  directs  an  inquiry  as  to  rent  or  mesne  profits 
Attachment  in  case  of  or  any  other  matter,  the  property  of  the  judgment- 

profits  0°  otter  matter,  debtor  may,  before  the  amount  due  from  him  has 
rote“nentlyhito‘o*niin-  beea  ascertained,  be  attached,  as  in  the  case  of  an 
eel.  ordinary  decree  for  the  payment  of  money. 

4 1 .  Where  the  property  to  be  attached  is  movable  property,  other 
Attachment  of  mov-  than  agricultural  produce,  in  the  possession  of  the 

than  agricultural  °pro-  judgment-debtor,  the  attachment  shall  be  made  by 
dace,  in  possession  o£  actual  seizure,  and  the  attaching  officer  shall  keep 
judgment-debtor.  tll6  property  in  his  own  custody  or  in  the  custody  of 
one  of  his  subordinates,  and  shall  be  responsible  for  the  due  custody 
thereof : 

Provided  that,  when  tho  property  seized  is  subject  to  speedy  and 
natural  decay,  or  whan  the  expense  of  keeping  it  in  custody  is  likely  to 
exceed  its  value,  the  attaching  officer  may  sell  it  at  once. 


REGULATION  VIII  OF  1100.  [  Or.  XXI,  r,  43 

42.  Where  the  property  to  be  attached  is  agricultural  produce,  the 

oniturai^oauoe  agri'  attacliment  made  by  affixing  a  copy  of  the 

warrant  of  attachment, — 

(a)  where  such  produce  is  a  growing  crop,  on  the  land  on 

which  such  crop  has  grown,  or 

( b )  where  such  produce  has  been  cut  or  gathered,  on  the 

threshing-floor  or  place  for  treading  out  grain  or 
the  like  or  fodder-staok  on  or  in  which  it  is  deposi¬ 
ted, 

and  another  copy  on  the  outer  door  or  on  some  other  conspicu¬ 
ous  part  of  the  house  in  which  the  judgment-debtor  ordinarily  resides  or, 
with  the  leave  of  the  Court,  on  the  outer  door  or  on  some  other  conspicu¬ 
ous  part  of  the  house  in  which  he  carries  on  business  or  personally  works 
for  gain  or  in  which  he  is  known  to  have  last  resided  or  carried  on  busi¬ 
ness  or  personally  worked  for  gain  ;  and  the  produce  shall  thereupon  be 
deemed  to  have  passed  into  the  possession  of  the  Court. 

43.  (1)  Where  agricultural  produce  is  attached,  the  Court  shall 
Provisions  as  to  agri-  mal£e  suo11  arrang6ments  for  the  custody  thereof  as 

cultural  produce  nuder  it  may  deem  sufficient  and,  for  the  purpose  of  enabl- 
a  ac  men"-  ing  the  Court  to  make  such  arrangements,  every  ap¬ 

plication  for  the  attachment  of  a  growing  crop  shall  specify  the  time  at 
which  it  is  likely  to  be  fit  to  be  cut  or  gathered. 

(•2)  Subject  to  such  conditions  as  may  be  imposed  by  the 
Court  in  this  behalf  either  in  the  order  of  attachment  or  in  any  subse¬ 
quent  order,  the  jndgment-debtor  may  tend,  out,  gather  and  store  the  pro¬ 
duce  and  do  any  other  act  necessary  for  maturing  or  preserving  it ;  and 
if  the  judgment-debtor  fails  to  do  all  or  any  of  such  acts,  the  decree- 
holder  may,  with  the  permission  of  the  Court  and  subject  to  the  like  con¬ 
ditions,  do  all  or  any  of  them  either  by  himself  or  by  any  person  appoin¬ 
ted  by  him  in  this  behalf,  and  the  costs  incurred  by  the  decree-holder  shall 
be  recoverable  from  the  judgment-debtor  as  if  they  were  inoluded  in,  or 
formed  part  of,  the  decree. 

the  judgment-debtor,  other  than  the  pro¬ 
perty  mentioned  in  the  first  Proviso  to  Sec¬ 
tion  268,  the  attachment  shall  be  made...... 

thereof. 

Provided....^...in  custody  will  exceed  its 
valne,  the  proper  offioer  may  sell  it  at 
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Or.  XXI,  r.  42  [  =„=  Or.  XXI,  r.44) 

Or.  XXI,  r.  43  [=„  =  Or.  XXI,  r.  45  ] 
L  “Eules  42  and  43  are  new,  and  are 
meant  for  regnlating  the  taking  of  produce 
of  land  in  execution  of  a  decree”.— 

Notes  on  Clauses, 


Of.  XXI,  r.  43  ]  The  CIVIL  PROCEDURE  CODE 

(3)  Agricultural  pioduoe  attached  as  a  growing  crop  shall 
not  be  deemed  to  have  ceased  to  be  under  attachment  or  to  require  re- 
attachment  merely  because  it  has  been  severed  from  the  soil. 

(4)  Where  an  order  for  the  attachment  of  a  growing  crop  has 
beam  made  at  a  considerable  time  before  the  crop  is  likely  to  be  fit  to  be 
cut  or  gathered,  the  Court  may  suspend  the  execution  of  the  order  for 
such  time  as  it  thinks  fit,  and  may,  in  its  discretion,  make  a  further  order 
prohibiting  the  removal  of  the  orop  pending  the  execution  of  the  order  of 
attachment. 

(5)  A  growing,  orop  whioh  from  its  nature  does  not  admit  of 
being  stored  shall  not  be  attaohed  under  this  Buie  at  any  time  less,  than 
twenty  days  before  the  time  at  whioh  it  is  likely  to  be  fit  to  be  cut  or 
gathered. 


II.  The  provisions  contained  in  Bates 
42. and  13,  are  among  the  material  altera- 


Seasons  appended  to  the  amending  Indii 
Bill  of  1901  and  the  Select  Committee  B 


port  thereon  explain  the  nature  of  the  pro¬ 
visions  andsthe  . principles  underlying  them. 
It  may  be  stated  that  the  provisions,  were, 
inserted  in  the  Bill  with  the  approval  of 
the..Governm.ent  of  India,.  The  Select  .Com* 
mifitee.  who  reported  on  that  Bill,  modified . 
the.  provisions;  and  the  Indian  Spaoiai 
Committee  reproduced  them  as  amended  by 


1.  “Growing  crops  will  no  longer  be: 
treated  as  immovable  property,-  bufc'will.fall 
within  the., pw view  of  the  simpler  remedies: 
provided  in  the  oase  of  movables.  At  the 
same  time,  a  measure  of  protection  will  be 
extended  to  agriculturist  judgment-debtors 
by  providing  for  the  exemption  by  the 
Ideal  Government  of  a  proportion  of  their 
crops  from  attachment.*’—  &  0  &  R. 


2.  The  Notes  on  Glauses  said  :*— 


*■  The  inolueion  of  growing  orops  In  the 
category  of  movable  property  will  remove 
perhaps  the  most  valuable  assets  of  the  coun¬ 


try  from  the  operation  of  the  oumbrous  pro¬ 
cedure  rendering  their  effective  attachment 
almost  impossible  and  will  subject  them  to 
the  short  and  sharp  prooess  of  seizure.  In 
the  interests,  however,  both  of  oreditor  and 
debtor,  some  special  provisions  are  demand¬ 
ed  by  the  peouliar  character  of  the  subject. 
In  order  to  secure  to  both  parties  the  full¬ 
est  value  from  the  property  attaohed,  the 
crop  must  be.  allowed  bo  mature  in  the  usual 
oourse  of  husbandry,  and  aotnal  seizure 
must,  therefore,  take  the  shape  of  'suoh 
arrangements  for  custody  as  the  Court-may. 
deem  sufficient,  having  regard  to  the  .  vari¬ 
ety  of.  looal.  conditions  of  tillage  and  the 
nature  of  the  products  afieoted.  In  this 
commotion,  however,  the  experience  ga- 
thered-f  rom  the  woclang  of  Snbvseotiofti  (1). 
(g)  ofrSeotion  122  of.  the  Bengal  Tenancy. 
Aot, .1855,  aisoloeea  that  the.  deoree-hOlder 
can  and  should  be  required  to  inform  the 
Court,  in  his  application,  of  the  time  at- 
whioh  the  orop  is  likely  to  be  cot  or  gather¬ 
ed,  On  the  analogy  of  Section  136  of  the 
same  enactment,  which  has  Its  counterpart 
in  the  rent-law  of  other.  Provinces,  it.  is 
proposed  to  empower  the  judgment-debtor 
to  oontinue  to  perform  all  note  of  husbandry 
and,  if  he  endeavours  to  defeat  the  attach¬ 
ment  by  neglecting  the  orop,  the  decree- 
holder  will  be  authorised  to  intervene  and, 


Regulation  viii  of  1100.  [Of.  xxi,  t.  44 

44.  (1)  In  the  case  of — 

Attachment  o£  debt  ^  a  no*  secul-e|l  by  a  negotiable  instrument, 
sham  and  other  proper!  (6)  a  share  in  the  capital  of  a  corporation, 
jndgment-adiTorS10n  01  (°)  other  movable  property  not  in  the  possession 
of  the  judgment-debtor,  except  property  deposit¬ 
ed  in,  or  in  the  custody  of,  any  Court,  the  attach¬ 
ment  shall  be  made  by  a  written  order  pro- 


(i)  in  the  case  of  the  debt,  the  creditor  from  recovering 
the  debt  and  the  debtor  from  making  payment  there¬ 
of  until  the  further  order  of  the  Court ; 


(ii)  in  the  case  of  the  share,  the  person  in  whose  name  the 
share  may  be  standing  from  transferring  the  same  or 
receiving  any  dividend  thereon ; 

(iii)  in  the  case  of  the  other  movable  property  except  as 
aforesaid,  the  person  in  possession  of  the  same  from 
giving  it  over  to  the  judgment-debtor. 


(2)  A  copy  of  such  order  shall  be  affixed  on  some  conspicuous 
part  of  the  Court-house,  and  another  copy  shall  be  sent  in  the  case  of  the 
debt,  to  the  debtor,  in  the  case  of  the  share,  to  the  proper  officer  of  the 
corporation  and,  in  the  case  of  the  other  movable  property  (except  as 
aforesaid),  to  the  person  in  possession  of  the  same. 


(3)  A  debtor  prohibited  under  clause  (i)  or  Sub-Rule  (1)  may 
pay  the  amount  of  his  debt  into  Court,  and  such  payment  shall  discharge 
him  as  effectually  as  payment  to  the  party  entitled  to  receive  the  same. 


to  protect  hie  interests.  The  effect,  how¬ 
ever,  of  permitting  a  growing  orop  to  be 
ent  or  gathered  will  be  to  remove  it  from 
the  definition  in  so  far  as  it  will  have  oeas- 
ed  to  be  ‘attaohed  to  the  soil',  and  it  is  ac¬ 
cordingly  proposed  to  enact  that,  to  avoid 
any  possible  difficulty  analogous  to  that  now 
arising  in  regard  to  the  oontinnanee  of  the 
attachment  of  a  orop  ceasing  to  be  ‘immov¬ 
able  property'  aiter  being  severed,  the  at- 
taohment  should  oontinne  after  ontting  or 
gathering.  A  dlsoretion  to  suspend  attach¬ 
ment  when  the  period  of  maturity  is  distant 
and  a  discretion  to  refuse  applications  pro- 
septed  within  twenty  days  before  the  ma¬ 


turity  of  a  orop  not  lending  itself  to  storage, 
have  been  borrowed  from  Seotions  123  (4) 
and  124  of  the  Bengal  Aot.”— 

India  Qaxetit 
dated  21-12-1901,  Ft.  V, 

3.  The  Seleot  Committee  in  their  Beport 
said  We  have  extended  this ‘provision 
whioh  originally  affected  ‘growing  crops’ 
only  to  all  ‘agricultural  produce.’  We  en¬ 
tirely  oonoor  In  the  principle  adopted  in  the 
Bill  that  the  Court  should  attaoh  snoh  pro- 
duoe,  whioh  will  now  in  all  oases  be  treated 
as  movable  property,  by  taking  it  Into  its 
possession  and  custody.  At  the  same  time, 
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the  procedure  relating  to  the  ‘aotual 
seizure’  of  movables  cannot  be  applied  in 
its  entirety,  to  a  growing  crop  and,  having 
regard  to  the  speoial  provisions  suggested 
by  ns  in  Clause  295-B  [Bee  Rule  71  Infra] 

allowing  snoh  produce  to  be  ordinarily  re¬ 
moved  on  attachment.  In  these  circum¬ 
stances;  we  think  that  to  give  proper  ettect 
to  Clause  295-B,  attachment  should  be 
efieofeed  by  affixing  a  notioe  in  situ  on  the 
field  or  threshing  floor,  and  also  by  way  o£ 
greater  caution,  on  the  judgment-debtor’s 
ordinary  place  of  residence.  To  meet 
speoial  cases  of  porsoru  not  residing  in  the 
actual  neighbourhood,  we  would  allow, 
under  the  speoial  orders  of  the  Court,  af¬ 
fixture  on  the  house  in  whioflthe  judgment- 
debtor  oarries  on  .business  or  personally 
works  for  gain  or  in  whioh  he  is  knows  to 
have  last  resided  or  personally  worked  for 
gain.  We  have  provided  that  the  costs  of 
"  *  U  be  added  to  the  a©- 


dated  21-3-1903,  PL  V. 

Or.  XXI,  i*.  44  [  =  S.  265,  Paras  1  to  3 
=  Or.  XXI,  r.  46  ] 

I.  The  old  Section  265  had  three  Para¬ 
graphs  more,  for  whioh  see  under  Rule  46, 
Infra. 

II.  For  FormB  of  Prohibitory  Orders  re 
Attachment  in  execution,  see  Appendix  E, 
Forms  Nos.  16, 17  and  18. 

1.  A  executed  a  registered  debt-bond  to 
B  for  a  certain  sum  of  money,  pledging,  as 
security,  with  him  (B)  a  debt-bond  execu¬ 
ted  in  A’ s  favour  by  0.  In  execution  of  a 
decree  against  B,  his  right,  title  and  interest 
in  the  Baid  registered  bond  (executed  by  A) 
were  sold  and  purchased  by  D,  the  attach¬ 
ment  by  Court  being  made  by  means  of  pro¬ 
hibitory  notices  under  Seotion  220  (old) 
Ciyil  procedure  Code,  and  not  by  actual 


seizure.  The  Court,  therefore,  which  made 
the  attachment,  did  not  deliver  the  bond  to 
D,  but  simply  furnished  him  with  a  sale 
certificate.  Some  time  after  this,  in  exe¬ 
cution  of  another  decree  passed  against 
B,  the  debt  bond  obtained  by  A  from  0  and 
pledged  as  seourity  to  B  was  also  attached 
by  aotual  seizure  and  sold  to,  andpurohased 
by,  E  who  was  put  in  possession  of  this  bond 
by  Court.  E  subsequently  delivered  the 
bond  to  C  on  his  paying  E  the  amount 
secured  thereby.  D  sought  reoovery  from 
A  of  the  amount  of  the  registered  bond  exe¬ 
cuted  by  A  to  B  in  virtue  of  his  right  as 
purchaser  thereof.  A  pleaded  non-liability 
to  pay  the  amount  sued  for,  unless  D  de¬ 
livered  to  him  not  only  the  bond  sued  on 
(the  one  executed  by  A  to  B)  but  also  the 
bona  executed  to  A  by  0  and  pledged 
with  B. 

Held  {Justice  Ormshy  dissenting). —Tho 
registered  bond  in  question  not  being  a  ne¬ 
gotiable  instrument,  was  not  governed  by 
Seotion  222  of  the  (old)  Civil  Procedure 
Code  which  required  that  the  attachment 
of  negotiable  instruments  should  be  made 
by  aotual  seizure. 

The  legal  mode  of  attaching  debt  bonds 
of  the  kind  (which  are  net  negotiable  instru¬ 
ments)  was  by  prohibiting  the  obligee  from 
receiving  the  payment,  apd  the  obligor 
from  paying  the  debt. 


the  Code. 

A  debt-bond  not  attached  by  actual  sei¬ 
zure  may  be  sold  since  Seotion  249,  old  0. 
P,  0.,  authorizes  the  delivery  of  suoh  bonds 
to  purchasers  being  made  by  service  of 
prohibitory  notices  on  the  obligor  and  ob- 


Actual  delivery  of  bonds  of  this  descrip¬ 
tion  is  not  necessary  to  give  validity  to  its 
attachment  and  sale. 


m 
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A  judgment-debtor,  by  handing  over  a 
bond  already  attached  by  means  of  prohi¬ 
bitory  notions  to  a  subsequent  attaching 
creditor,  oannot  defeat  (the  prior  attach¬ 
ment  and  sale  legally  made.— 6  T.  L.  R„  1. 

[  Section  222  of  Regulation  II  of  1037  pro¬ 
vided  for  attachment  of  negotiable  Instru¬ 
ments  by.  aotnal  seianre  ;  and  Saotion  249 
related  to  delivery  of  debts  not  being  nego¬ 
tiable  instruments,  and  of  shares  in  public 

2.  A  judgment-debtor’s  mortgage  lion 

secured  by  a  dooument  should  be  regarded 
aB  immovable  property,  for  the  purpose  of 
attachment  and  sale  in  execution  of  the 
decree  against  him.  The  provisions  of  the 
Civil  Procedure  Code  relating  to  attach¬ 
ment  and  sale  of  snob  properties  should  be 
striotly  followed  in  bringing  suoh  lien  to 
sale,—  8  T.  L.  R.  App.,  54. 

Ex.— 20  T.  h.  K.,  165. 

3.  Suit  by  a  purchaser  of  hypothecation 
bond  at  a  court-auction,  to  recover  from  the 
obligor  and  from  the  hypothecated  property 
the  amount  due  under  the  bond.  The  coart 
sale  not  having  been  conducted  under  the 
procedure  applicable  to  real  property  and 
the  sale  oertilioate  granted  to  plaintiff  not 
having  been  registered,  it  was  contended 
that  the  sale  was  ab  initio  invalid  : 

Meld.— A  hypothecation  deed  consists  of 
two  obligations, — 

(1)  to  pay  the  debt  as  a  simple  debt  and 

(2)  the  oreation  ot  a  oharge  on  the  real 
property  in  the  way  of  collateral  security. 

The  failure  to  adopt  the  procedure  pre¬ 
scribed  for  sale  of  immovable  property 
and  the  non-registration  of  the  sale -certifi¬ 
cate  deprive  the  purchaser  of  the  right  to 
reeover  the  debt  as  a  speoifio  oharge  on  the 
property  hypothecated ;  but  the  sale  oi  the 
bond  as  movable  property,  does  not  in¬ 
validate  the  transfer  to  the  purchaser  of 
the  right  to  enforce  the  first  obligation,  *, 
4.,  the  right  to  recover  the  debt  from  the 


obligor  (defendant)  and  his  property  a3  a 
simpleaebt.—  It  T.  L.  R.,  177. 

Overruled.— 20  T.  L.R.,  165, 

4.  Suit  for  reoovery  of  money  under  a 
hypothecation  bond  attached  ana  sold  in 
execution  of  a  deorae  obtained  by  plaintiff 
against  the  hypotheoafee.  The  defendants, 
the  hypotheoators,  pleaded  discharge  to 
the  hypotheoatee  on  the  latter's  production 
ot  a  certified  copy  of  a  false  order  purport¬ 
ing  to  have  been  passed  by  the  execution 
Court  to  the  effect  that  the  said  decree  was 
satisfied  out  of  Court : 

H«W.-(1)  The  attachment  notioe  served 
upon  the  defendants  imposed  upon  them  the 
legal  duty  of  the  payment  of  the  debt  due 
into  Oourt  for  payment  to  the  plaintiff  in 
satisfaction  of  his  deoree.  The  alleged  pay¬ 
ment  by  the  defendants  to  the  hypotheoatee, 
even  if  true,  is  no  defence  to  the  plaintiff’s 
notion  as  it  does  not  exonerate  them  from 
the  liability  imposed  by  the  prohibitory 
notice  served  on  them  under  the  express 
provisions  of  law  and  not  dnly  withdrawn. 

(2)  The  fraud  committed  by  the  debtor 
under  the  decree  in  execution  of  which  the 
bond  in  question  was  attached  and  sold, 
does  not  affeot  the  plaintiff  who  was  no 
party  thereto.—  14  T,  L.  R.,  19. 

5,  A,  a  judgment-creditor,  purchased 
in  execution,  the  debt  due  to  his  judgment- 

prohibiting  him  from  paying  the  debt  to 
anybody  except  A.  X  pnt  in  a  petition  un¬ 
der  Seotion  266  of  the  Civil  Procedure  Code 
tendering  the  sum  and  praying  that  the 
same  should  not  be  paid  to  A,  bnt  held  in 
deposit  till  the  dispate  between  the  latter’s 
debtors  and  their  relatives  was  settled,  No 
notice  oi  deposit  was  given  to  A.  Sait  was 
by  A  for  reoovery  of  the  debt  purchased  by 
him  inunction. .  On  the  contention  that  the 

Held,— (1)  The  suit  was  maintainable. 

(2)  X  should  hare  paid  the  money  into 
Oonrt  to  the  credit  oi  A  unconditionally-; 
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the  latter  was  not  bound  to  take  the  money 
subject  to  any  liability  which  might  arise 
as  a  consequenoe  ol  suoh  protest. 

Section  862  *[=  Or.  XXIV,  r.  2]  lays  down 
that  when  money  is  deposited  by  a  deien- 
dant  in  any  suit  to  recover  a  debt  or  dame- 
ges,  notioe  in  writing  of  the  deposit  shall  be 
given  through  the  Const  by  the  defendant 
to  the  plaintiff.  It  is  not  clear  under  what 
provision  of  law  X  (defendants’  father)  paid 
the  money  into  Court  after  the  debt  was 
sold.  His  petition  tendering  the  money 
purported  to  be  under  Seotion  265,  but  that 
Seotion  did  not  apply  as  the  debt  had  been 
told  and  notioe  thereof  given  to  X.  But 
whether  oonsidered  as  money  paid  under 
Seotion  265  or  otherwise  legally  deposited, 
the  prinolple  of  Section  862  will  apply,  and 
X  was  bound  to  send  notioe  of  the  deposit 
to  the  plaintiff.  He  failed  to  do  so,  and  the 
plaintiff  brought  his  suit  for  the  reooveiy 
of  the  debt  purohased  by  him. — 

18  T.L.  R.,  HO, 

6.  A  executed  a  Ohitty  security  bond  to 
X,  the  foreman  of  the  Chitby,  hypothecat¬ 
ing  the  plaint  property  and  afterwards  sold 
the  property  to  B  subject  to  the  hypothe¬ 
cation,  i.  e„  with  direction  to  pay  the  Ohitty 
subscriptions  to  X.  C  another  subscriber  to 
the  same  Ohitty  obtained  a  decree  against 

X  and  assigned  it  to  D  and  the  latter  at¬ 
tached  the  debt  reserved  with  B  and  pur¬ 
chased  in  auction  the  right  to  recover  the 
same.  The  lower  Courts  on  the  authority  of 

XI  T,  L.  B.,  177,  over-ruled  D’s  right  to 
proceed  against  the  security  in  B’s  hands  on 
the  ground  that  the  debt  was  attached 
simply  as  a  debt  under  Seotion  265,  C.  P.  0., 
and  not  ip  the  mode  prescribed  by  Section 
271  j=Or,  XXI,  r.  52}  for  attaching  immov¬ 
able  property. 

Held  (by  the  majority  on  reference  to  the 
Bull  Bbpoh  over-ruling  XI T,  L.  ft.,  177  and 
the  decisions  based  thereon).— 

(1)  The  procedure  to  be  followed  in  the 


or  hypothecation  debt  is  that  laid  down 
under  Seotion  265,  0.  P.  0. 

(2)  The  sale  of  the  debt  in  pursuance  of 
the  attachment  would  necessarily  carry 
with  it  the  right  to  the  eoonrity. 

(3}  A  material  irregularity  osused  by  at¬ 
taching  uudor  a  wrong  Section  unaooom- 
panied  by  substantial  injury  wonld  not 

Appl.— 8  T.  L.  J„  354. 

Ex.— 18  T.L.  J„  726. 

Ref. — 19  T.  L.  J„  1118. 

7,  A  owed  a  debt  to  B  under  a  bond.  In 
exeontion  of  a  deoree  obtained  by  0  against 
B  the  debt  under  the  bond  was  attached  on 
21 — 1—83  by  a  written  order  of  prohibition 
nnder  Seotion  265,  Civil  Procedure  Code. 
On  24-1-88  A  paid  the  amount  of  the  debt 
into  Court  whloh  issued  the  prohibitory  or¬ 
der.  On  19—12—82,  P  had  obtained  an  as¬ 
signment  of  the  bond  from  B  and  he  gave 
notioe  of  the  aesignment  to  A  on  3—2—83 
and  demanded  payment  of  the  debt  which 
was  refused.  P  therefore,  sued  A  for  re- 
oovery  of  the  amount  under  the  bond.  It 
was  contended  on  behalf  of  F  that  the  at¬ 
tachment  of  the  debt  was  not  in  aooordauoa 
with  the  provisions  of  the  law  inasmuoh  as 
a  oopy  of  the  prohibitory  order  was  not 
affixed  in  a  oonspiouous  part  of  the  Court- 
houee  as  required  by  Seotion  265,  and  that 
the  payment  in  pursuance  of  such  attach¬ 
ment  was,  therefore,  ineffectual  to  absolve 
the  debtor  from  his  liability  under  the  bond. 

Held, — The  payment  into  Court  was  an 
effeotnal  disohargs  of  the  debtor’s  liability. 

One  of  the  olausos  of  Seotion  265  dearly 
layB  down  that  a  debtor  prohibited  by  an 
order  from  making  payment  to  Mb  oreditor, 
may  pay  the  amount  of  his  debt  into  Court 
and  thus  obtain  effeotnal  discharge.  The 
debtor  who  receives  the  prohibitory  notice 
is  in  no  way  concerned  with  its  publication 
in  the  Oourt-honse.  The  danse  in  qnestion 
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dependant  on  the  dne  publication  o£  the 
prohibitory  order.  The  receipt  of  the  order 
by  the  debtor  and  his  payment  into  COnrt  in 
pursuance  of  it,  is  all  that  is  essential  un¬ 
der  the  Clause  to  obtain  his  discharge.— 
89  T.  L.  R„  22 

(=3  T.  L.  J.,  26&1. 

Foh— 10  T.  L,  J.,  95. 

8.  The  procedure  laid  down  by  Seotion 
265,  0.  P.  0.,  must  be  followed  when  a  mere 
charge  on  immovable  property  is  sought  to 
be  attached  and  brought  to  sale, 

"Where  an  attachment  which  onght  to 
have  been  made  under  Section  265,  O.  P.  C. 
is  made  under  Section  271, 0.  P.  C.,  [  “Or. 
XXX,  r.  52]  the  oreditor  who  is  thereby  de¬ 
prived  of  the  opportunity  of  having  notioe 
of  the  prohibitory  order  involved  in  a  pro¬ 
per  attachment,  ought  to  be  protected  if 
he  makes  a  tend  fi.de  payment  to  the  judg¬ 
ment-debtor.—  8  T.L.  J.,  SSi. 

Ex.— 18  T.  L.  J„  726. 

9.  The  defendants  in  a  suit  assigned 
their  rights  in  a  Ohitty  security  bond  and 
the  assignee  gave  notice  of  the  assignment 
to  the  subscriber  (debtor).  After  this  a 
prohibitory  order  under  Seotion  265  0.  P. 
0.  was  passed  and  served  on  the  debtor  in 
a  suit  against  the  Ohitty  foreman  and  he 
deposited  the  amount  in  Court  in  pursuance 
to  suoh  order.  In  a  suit  by  the  assignee 
against  the  debtor  : 

Held.— Payment  into  Court  discharged 
the  liability  of  the  debtor  as  effectively  as 
payment  to  the  party  entitled  to  reoelve 
the  same. —  10  T.  L.  J„  9S, 

10.  A  foreman  refused  to  aooept  tender 
of  subscriptions  from  an  unprized  subscri¬ 
ber  for  a  particular  drawing,  and  the  sub¬ 
scriber  sued  to  compel  acceptance  thereof. 
The  suit  was  deoreed  in  terms  of  the  plaint. 
The  subscriptions  for  the  subsequent  draw¬ 
ings  were  refused  when  tendered,  Plaintifi 
Claimed  to  recover  the  paid-up  subscrip¬ 
tions,  with  interest  from  date  of  termina¬ 
tion  of  ohitty. 


Held.— Under  the  oiroumstanoes,  it  was 
not  inoumbent  on  the  plaintiff-subscriber  to 
tender  subscriptions  for  the  subsequent 
instalments  till  disposal  of  that  suit.  The 
oonduob  of  the  foreman  would  in  suoh  a 
case  amount  to  a  waiver  of  tender.  But  the 
plaintiff  was  bound  to  tender  all  the  subs¬ 
criptions  in  arrears,  with  that  for  the  cur¬ 
rent  drawing  immediately  after  the  date  of 
disposal  of  the  suit.  If  this  had  not  been 
done,  he  would  be  a  defaulter  in  the  eye  of 
the  law.  A  readiness  to  pay  would  not  per  se 
amount  to  a  bender. 

In  regard  to  interest,  it  was  contended 
that  the  defendant  was  not  liable  therefor 
by  reason  of  a  prohibitory  notioe  reoeived 
by  him  in  pursuance  of  an  attachment  be¬ 
fore  judgment  effected  in  a  suit  in  another 
Court,  and  he  oould  not  have  paid  the 
amount  really  due  to  the  plaintifi.  This 
contention  oould  not  be  upheld,  as  after  at¬ 
tachment  it  was  open  to  the  defendant  to 
deposit  the  amount  in  his  hands  in  the  at¬ 
taching  Court  and  get  himself  discharged 
from  all  liability.  Or.  XXI,  Rule  44,  enables 
the  person  to  whom  notice  of  attachment 
of  a  debt  is  sent  to  deposit  the  amount  of 
suoh  debt  in  Court  and  get  an  efieotive  dis¬ 
charge  of  his  liability  for  the  same.  The 
fact  that,  in  the  case,  the  attachment  was 
before  judgment  oould  nob  affeot  the  posi¬ 
tion,  for  under  Order  XXXVI,  Buie  7,  at¬ 
tachments  before  judgments  are  required 
to  be  made  in  the  same  manner  as  those 
made  in  execution  of  deorees  and  the  effect 
of  an  attachment  before  judgment  is  the 
same  aB  that  made  in  execution  of  a  deoree. 
The  enabling  provisions  contained  in  Order 
XXI,  Buie  44,  regarding  deposit  of  amounts 
of  debt  attached  has  bo  be  held  applicable 
to  attachments  before  judgments  also.— 

18T.  L.O.,  SSI. 

It.  Though  the  term  “immovable  pro¬ 
perty”  has  not  been  de8ned  in  the  Nair 
Regulation,  the  right  under  a  hypotheca¬ 
tion  bond  is  immovable  property  within  the 
meaning  of  the  term  used  in  Section  25  of 
that  Regulation, 


m 
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45.  Where  the  property  to  be  attached  consists  of  the  share  or 
ot  interest  of  the  judgment-debtor  in  movable  property 
in  movables.  belonging  to  him  and  another  as  co-owners,  the  at¬ 

tachment  shall  be  made  by  a  notice  to  the  judgment- 
debtor  prohibiting  him  from  transferring  the  share  or  interest  or  charg¬ 
ing  it  in  any  way. 


46.  (1)  Where  the  property  to  be  attached  is  the  salary  or 
Attachment  of  salary  aUowances  of  a  public  officer  or  of  a  servant  of  a 
or  allowances  of  pnbiio  local  authority,  the  Court,  whether  the  judgment- 
tocal  antliority.r'fant  °f  debtor  or  the  disbursing  officer  is  or  is  not  within 
the  local  limits  of  the  Court’s  jurisdiction,  may 
order  that  the  amount  shall,  subject  to  the  provisions  of  Section  52,  be 
withheld  from  such  salary  or  allowances  either  in  one  payment  or  by 
monthly  instalments  as  the  Court  may  direct ;  and,  upon  notice  of  the 
order  to  such  officer  as  the  Government  may,  by  Notification  in  the  Go¬ 
vernment  Gazette,  appoint  in  this  behalf,  the  officer  or  other  person 
whose  duty  it  is  to  disburse  such  salary  or  allowances  shall  withhold  and 
remit  to  the  Court  the  amount  due  under  the  order,  or  the  monthly  in¬ 
stalments,  as  the  case  may  be. 


The  rulings  in  20  T.  L.  B„  165  and  S-.T.  L. 
5.,  854  can  be  taken  to  lay  down  only  tha 
prooednre  of  attachment  of  hypothecation 
debts,  qm  debts,  and  not  as  declaring  that 
the  rights  created  thereunder  would  not  be 
a  benefit  arising  ont  of  land  as  contemplat¬ 
ed  in  the  definition  of  immovable  property 
under  the  General  Glauses  Begnlatlon,— 

18  T.  L.  d„  726. 

18.  See  aleo— 

Seo.  52.-8  T.  L.  R„  81, 

Or- XXI,  r.  28. — 11  T.  L.  R„  202. 

Of.  XXI,  p.  45  [«  „  =  Or.  XXI,  p.  iT\ 
It  was  the  Select  Committee  on  the  Indian 
Bill  of  1901  that  proposed  the  new  Section 
which  is  reproduced  as  Bnle  47  in  the  pre¬ 
sent  Indian  Ooda  and  adopted  as  Bale  45  in 
the  Begnlatlon,  In  proposing  the  Section, 
the  Committee  observed  It  frequently 
oooars  that  tha  property  to  be  attaohed  oon- 


perty  belonging  to  the  judgment-debtor  and 
others  in  oo-ownership.  Snoh  a  share  or 
interest  is  obviously  inoapable  of  aotual 
seizure,  We  are  not  prepared  to  aooept  a 
proposal  that  in  snoh  oases  the  entire  pro¬ 
perty  shonld  be  attaohed  and  sold,  and  the 
co-owners  other  than  the  judgment-debtor 
relegated  to  their  rights  either  of  redemp¬ 
tion  or  of  participation  in  the  sale-proceeds. 
No  doubt  the  extreme  frequency  of  oo- 
ownership  presents  a  formidable  obstacle  to 
the  rapid  and  effectual  execution  of  decrees; 
but,  at  the  same  time,  we  do  not  feel  justi¬ 
fied  in  furthering  the  interest  of  the  deeree- 
holder  at  the  expense  of  proprietary  rights 
belonging  to  third  parties.  In  these  clronm- 
stanoes,  we  see  no  other  eolation  open  to  ns 
than  to  provide  for  the  issue  to  the  jndg¬ 
ment-debtor  of  a  notioe  prohibiting  him 
from  transferring  or  charging  the  share  or 
interest,”—  India,  Qaaette 

dated  21-3-1908,  Pt.  V, 


r.  XXI,  r,  43  o  „  =  Or,  XXI,  r.  48  \ 
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(2)  Where  the  attachable  proportion  of  such  salary  or  allow¬ 
ances  is  already  being  withheld  and  remitted  to  a  Conrt  in  pursuance  of 
a  previous  and  unsatisfied  order  of  attachment,  the  officer  appointed  by 
the  Grove  rnment  in  this  behalf  shall  forthwith  return  the  subsequent 
order  to  the  Court  issuing  it  with  a  full  statement  of  all  the  particulars 
of  the  existing  attachment. 

(8)  Every  order  made  under  this  Buie,  unless  it  is  returned 
in  accordance  with  the  provisions  of  Sub-Buie  (2),  shall,  without  further 
notice  or  other  process,  bind  the  Government  or  local  authority,  as  the 
case  may  be,  while  the  judgment-debtor  is  within  Travancore  and  while 
he  is  beyond  Travancore  if  he  is  in  receipt  of  any  salary  or  allowances 
payable  out  of  Government  revenues  or  the  funds  of  a  local  authority  in 
Travancore ;  and  the  Government  or  local  authority,  as  the  case  may  be, 
shall  be  liable  for  any  sum  paid  in  contravention  of  this  Buie. 


I.  The  provisions  contained  herein  do 
not  appear  bo  he  altogether  a  novelty,  as 
may  be  seen  from  the  last  three  Paras  of 
Section  265  of  Begulation  II  of  1065  which 
were  as  follow 

“  In  the  oase  of  the  salary  of  a  pnhlio 
officer,  the  attachment  shall  be  made  by  a 
written  order  requiring  the  offioer  whose 
dnty  it  is  to  disburse  the  salary  to  withhold 
every  month  such  portion  as  the  Court 
may  direot,  until  the  further  orders  of  the 
Court. 

“  A  copy  of  every  such  order  shall  be 
fixed  up  in  a  conspicuous  part  of  the  Court¬ 
house,  and  shall  be  served  on  the  offices  so 
required. 

“  Every  snob  offioer  may,  from  time  to 
time,  pay  into  Court  any  portion  so  with¬ 
held,  and  Buoh  payment  shall  discharge  the 
Government  as  efieotually  as  payment  to 
the  judgment-debtor.” 

Under  the  above  provisions,  the  salary  of 
a  public  offioer  oould  not  be  attached  un¬ 
less  the  disbursing  offioer  was  within  the 


II.  The  present  Buie  reproduces  the  cor¬ 
responding  Buie  of  the  British  Indian  Code. 
The  oiroumstances  which  led  to  the  enact¬ 
ment  of  that  Buie  in  British  India  are  thus 
explained  in  the  Notes  on  Clauses  appended 
bo  the  1901  Bill “  Officers  of  the  army 
serving  in  this  country  whether  they  do  or 

lie  officers  wfthin  the  meaning  of  the  Code 
of  Civil  Procedure.  Under  Section  151  (3) 
of  the  Army  Act  (44  &  45  «oS„  o.  53)  suoh 

of  their  pay  in  execution  of  decrees  and 
suoh  orders  remained  in  foroe  wherever  the 
judgment-debtor  was  in  India.  When  this 
provision  was  repealed  as  a  sequel  to  the 
abolition  of  the  Courts  of  Bequest,  an  addi¬ 
tion  was  made  to  Section  136  by  the  Army 
(Annual)  Act,  1895,  to  legalise  deductions 
authorized  by  any  law  passed  by  the  Gover¬ 
nor-General  of  India  in  Council.  This  pro¬ 
vision,  in  view  of  the  definition  of  ‘publio 
offioer’,  plaoed  military  and  oivil  offioers  on 
the  same  footing  for  the  purposes  of  ataach- 
ment  nnder  the  Code  of  Oivil  Procedure.  Ow¬ 
ing  to  the  comparatively  more  frequent  and 
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47.  Cl)  Save  as  otherwise  provided  by  this  Buie,  property  be- 
Attaohment  of  part-  ^onSing  to  a  partnership  shall  not  be  attached  or 
nership  property.  sold  in  execution  of  a  decree  other  than  a  decree 

passed  against  the  firm  or  against  the  partners  in 

the  firm  as  such. 

(2)  The  Court  may,  on  the  application  of  the  holder  of  a 
decree  against  a  partner,  make  an  order  charging  the  interest  of  such 
partner  in  the  partnership  property  and  profits  with  payment  of  the 
amount  due  under  the  decree,  and  may,  by  the  same  or  subsequent  order, 
appoint  a  receiver  of  the  share  of  such  partner  in  the  profits  (whether 
already  declared  or  accruing)  and  of  any  other  money  which  may  be  com¬ 
ing  to  him  in  respect  of  the  partnership,  and.direct  accounts  and  inquiries 
and  make  an  order  for  the  sale  of  such  interest  or  other  orders  as  might 
have  been  directed  or  made  if  a  charge  had  been  made  in  favour  of  the 
decree-holder  by  such  partner,  or  as  the  circumstances  of  the  case  may 
require. 

the  various  brandies  of  the  pnblio  services  it  is  believed  that  the  order  may  reasonably 
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(3)  The  other  partner  or  partners  shall  be  at  liberty  at  any 
time  to  redeem  the  interest  charged  or,  in  the  case  of  a  sale  being  direct¬ 
ed,  to  purchase  the  same. 

(4)  Every  application  for  an  order  under  Sub-Rule  (2)  shall 
be  served  on  the  judgment-debtor  and  oh  his  partners  or  such  of  them  as 
are  -within  l’ravancore. 

(5)  Every  application  made  by  any  partner  of  the  judgment- 
debtor  under  Sub-rule  (3)  shall  be  served  on  the  decree-holder  and  on 
the  judgment-debtor,  and  on  such  of  the  other  partners  as  do  not  join  in 
the  application  and  as  are  within  Travancore. 

(6)  Service  under  Sub-rule  (4)  or  Sub-rule  (5)  shall  be  deem¬ 
ed  to  be  service  on  all  the  partners,  and  all  orders  made  on  such  applica¬ 
tions  shall  be  similarly  served. 


Or.  XXI,  1-.  47  (1)  to  (3)  [-  „  =  Or.  XXX, 
r.  49  (1)  <o  (8) 

„  r.  47  (4)  to  (6)  [=  „  =Or.  XXI, 
r.  49  <<)  to  (8) 
=  Bn.  Or.  46,  rr.l.A&l-B] 

I.  1.  In  regard  to  the  Bole  in  the 
British  Indian  Code  whioh  is  reproduced 
here,  it  is  observed  “It  has  been  strongly 
represented  that,  for  the  protection  of  com¬ 
mercial  enterprise,  the  rules  relating  to  the 
attachment  of  any  interest  in  partnership 
property  should  he  assimilated  to  the 
English  praotloe.  At  present,  the  Indian 
oase-law  on  the  subject  is  somewhat  conflict¬ 
ing.  It  is  thought  that,  at  any  rate  in  the 
commercial  oentres,  the  time  has  arrived 
for  introducing  the  provisions  of  Section  28 
of  the  Partnership  Aot,  1890  (53  &  54  Viot., 
o.  39) ;  but  how  far  they  are  likely  to  be 
useful  when  applied  to  the  family  business 
forming  portion  of  the  joint  estate  of  Hindus 
is  a  matter  which  will  require  farther  con¬ 
sideration.  The  enactment  in  question  has, 
therefore,  been  tentatively  adopted  as 
Glauses  (1)  to  (3)  to  whioh  the  other  Sub- 
Glauses  embodying  the  simplified  procedure 
directed  by  Or.  XLVI,  rr,  1  a  and  1  6,  of  the 


Bales  of  the  Supreme  Court,  are  merely 
ancillary.”—  India  Gazette 

dated  21-12-1901,  Pt.  7. 

2.  The  words  “or  against  the  partners  in 
the  firm  as  such  ”  at  the  end  of  Sub-seotion 
'  (1)  show  “  that  the  operation  of  the  Section 
is  not  ousted  by  the  mere  oironmstanoe  that 
the  decree  is  passed,  not  against  the  firm, 
bub  against  the  partners  constituting  it, 
where  these  partners  have  been  been  sued 
as  such.”—  India  Gazette 

dated  21-  8-1 903,  JPt  V. 

II.  Section  23  of  the  English  Partnership 
Act,  1890  (53  and  54  Viet,  o.  39)  is  as 

“23.  (1)  After  the  oommenoement  of 
this  Act  (January  1st,  1891)  a  writ  of  exe¬ 
cution  shall  not  issue  against  any  partner¬ 
ship  property  except  on  a  judgment  against 
the  firm. 

(2)  The  High  Court,  or  a  Judge  thereof, 
or  the  Ohanoery  Court  of  the  Oounby  pala¬ 
tine  of  Lancaster,  or  a  County  Court  may, 
on  the  application  by  sommons  of  any  judg¬ 
ment-creditor  of  a  partner,  make  an  order 
charging  that  partner’s  interest  in  the  part¬ 
nership  property  and  profits  with  payment 


r,  48  ]  THE  CIVIL  PROOEDUBE  CODE 
(1)  Where  a  decree  has  been  passed  against  a  firm,  execu- 
i  of  aeotee  tion  may  be  granted — 

(<*)  against  any  property  of  the  partnership  ; 

(b)  a  gainst  any  person  who  has  appeared  in  his  own  name 
under  Bale  6  or  Buie  7  of  Order  XXX  or  who  has 
admitted  on  the  pleadings  that  he  is,  or  who  has 
been  adjudged  to  be,  a  partner  ; 

(0)  against  any  person  who  has  been  individually  served 
as  a  partner  with  a  summons  and  has  failed  to 
appear. 
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(2)  Where  the  decree  holder  claims  to  be  entitled  to  cause 
the  decree  to  be  executed  against  any  person  other  than  such  a  person  as 
is  referred  to  in  Sub-Rule  (L),  clauses  (b)  and  (a),  as  being  a  partner  in 
the  firm,  he  may  apply  to  the  Court  which  passed  the  decree  for  leave, 
and  where  the  liability  is  not  disputed,  such  Court  may  grant  such  leave, 
or,  where  such  liability  is  disputed,  may  order  that  the  liability  of  such 
person  be  tried  and  determined  in  any  manner  in  which  any  issue  in  a 
suit  may  be  tried  and  determined. 

(3)  Where  the  liability  of  any  person  has  been  tried  and  de¬ 
termined  under  Sub-rule  (2),  the  order  made  thereon  shall  have  the  same 
force  and  be  subject  to  the  same  conditions  as  to  appeal  or  otherwise  as 
if  it  were  a  decree. 

(4)  Save  as  against  any  property  of  the  partnership,  a  deoree 
against  a  firm  shall  not  release,  render  liable  or  otherwise  affect  any  part¬ 
ner  therein  unless  he  ha3  been  served  with  a  summons  to  appear  and 


shall  be  deemed  to  limit  or  otherwise  affeot 
the  provisions  of  Seotlon  247  of  the  Indian 
Contract  Aot,  1872." 

II.  Rule  8  of  Order  XLVIII-A  of  the 
Rules  of  the  Supreme  Court,  1883,  is  as  fol- 

“8.  Where  a  judgment  or  order  is  against 
a  firm,  exeontion  may  issue  ; 

(а)  Against  any  property  of  the  partner¬ 

ship  within  the  juried  iotion; 

(б)  Against  any  person  who  has  appear¬ 

ed  in  his  own  name  under  Rule  6  or 
6,  or  who  has  admitted  on  the 
pleadings  that  he  is,  or  who  has 
been  adjndged  to  be  a  partner ; 

(o)  Against  any  person  who  has  been  in¬ 
dividually  served,  as  a  partner, 
with  the  writ  of  summons,  and  has 
failed  to  appear. 

If  the  party  who  has  obtained  judgment 
or  an  order  olaims  to  be  entitled  to  issue 
execution  against  any  other  person  as  being 
a  member  of  the  firm,  he  may  apply  to  the 


Court  or  a  Judge  for  leave  so  to  do  ;  and 
the  Court  or  Judge  may  give  snob  leave  if 
the  liability  be  not  disputed,  or  if  such  lia¬ 
bility  be  disputed  may  order  that  the  lia¬ 
bility  of  suoh  person  be  tried  and  determin¬ 
ed  in  any  manner  in  which  any  issne  or 
question  in  an  action  may  be  tried  and  de¬ 
termined.  Bat  except  as  against  any  pro¬ 
perty  of  the  partnership  a  judgment  against 
a  firm  shall  not  render  liable,  release  or, 
otherwise  affeot  any  member  thereof  who 
was  out  of  the  jurisdiction  when  the  writ 
was  issued,  and  who  has  not  appeared  to 
the  writ,  unless  he  has  been  made  a  party 
to  the  aotlon  under  Order  XI,  or  has  been 
served  within  the  jurisdiction  after  the 
writ  in  the  aotion  was  issued/' 

[Role  5  referred  to  provides  for  appear¬ 
ance  by  persons  sued  in  firm-name ;  and 
Rule  6  requires  no  appearanae  by  person 
served,  as  having  control  or  management 
of  the  partnership  business.  Order  XI  deals 
with  'Service  oat  of  the  jurisdiction.'] 
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49.  Where  the  property  is  a  negotiable  instrument  not  deposited 
Attachment  of  aegofei-  ^  a  Court,  nor  in  the  custody  of  a  public  offioar, 

able  instruments.  the  attachment  shall  be  made  by  actual  seizure,  and 

the  instrument  shall  be  brought  into  Court  and  held 
subject  to  further  orders  of  the  Court. 

50.  Where  the  property  to  be  attached  is  ia  the  custody  of  any 
Attachment  of  proper-  Court  or  public  officer  the  attachment  shall  be  made 

publio  officer  °f  °°art  or  ^  a  no^oe  to  9U0^  Court  or  officer,  requesting  that 
such  property,  and  any  interest  or  dividend  becoming 
payable  thereon,  may  be  held  subject  to  the  further  orders  of  the  Court 
from  which  the  notice  is  issued : 

Provided  that,  where  such  property  is  in  the  custody  of  a  Court, 
any  question  of  title  or  priority  arising  between  the  decree-holder  and 
any  other  person,  not  being  the  judgment-debtor,  claiming  to  be  interest¬ 
ed  in  such  property  by  virtue  of  any  assignment,  attachment  or  other¬ 
wise,  shall  be  determined  by  suoh  Court. 


Or.  XXI,  r,  49  [  =  S.  267  Plaintiff  has  not.  by  mere  at- 

=  Or.  XXI,  r.  51  ]  taohment  and  order  of  the  Mnnsifi,  acquired 

suoh  right  to,  or  property  in  the  deposit  al- 


REGUTATIOiT  VTti  OF  1100.  [  Of.  XXt,  r.  Jo 


Courts  alone,  impliedly  left  the  deposits  in 
the  hands  of  public  offioers,  to  be  governed 
by  the  ordinary  provisions  of  law  applicable 
to  attached  property  generally. 

The  order  of  the  McnBiff’s  Court,  in  the 


3.  A.  District  Judge  rejected  the  Sirkar’s 
application  for  payment  of  Oourfcfees  out  of 
the  funds  deposited  in  Court  as  mainte¬ 
nance  bo  the  oredit  of  a  pauper  plaintiff  on 
the  grounds  that  (1)  the  decree  in  the  pau¬ 
per  suit  awarding  the  plaintiff ’a  claim  for 


Or.  XXI,  r.  si  ]  THE  CIVIL  PBOOKDUBE  CODE 

SI.  (1)  Where  the  property  to-be  attached  iB  a  decree,  either  for 
Attachment  of  *«««,.  th®  paymeat  of  money  or  for  sale  in  enforcement 
of  a  mortgage  or  charge,  the  attachment  shall  be 


(a)  if  the  decrees  were  passed  by  the  same  Court,  then 
by  order  of  such  Coart, 


decree-holder  and  another  claimant,  and 
suoh  Criminal  Court  cannot  by  a  provision¬ 
al  order,  abdicate  the  jurisdiction  in  favour 
of  the  execution  Court. 

od  to  for  the  purpose  of  limiting  its  mean¬ 
ing  unless  there  are  strong  words  in  the 
preamble  indicating  the  intention  of  the 
Legislature  to  control  the  effect  of  the  en- 
aoting  portion  and  if  on  a  review  of  the 
whole  Aot  a  wider  intention  than  that  ex¬ 
pressed  in  the  preamble  appears  to  be  the 
real  one,  effeot  is  to  be  given  to  it  notwith¬ 
standing  the  less  extensive  import  of  the 
preamble,—-  27  T,  L.  R.,  123 

(=2T,L,J.,  232). 

5.  An  order  under  the  proviso  to  Sec¬ 
tion  269  of  the  Code  of  Civil  Procedure  pas¬ 
sed  by  a  Magistrate  after  investigating  a 
claim  to  thondi  articles  attaohed  in  execu¬ 
tion  of  a  decree  of  a  Civil  Court,  is  one  to 
whioh  the  provisions  of  Sections  275  to  280 
[Or.  XXI,  rr.  56-61J  of  the  Code  apply.  No 
revision  lies  ordinarily  against  suoh  order, 
as  bhe  Legislature  has  provided  a  remedy 
by  suit  in  Section  280 . 

The  tact  that  the  order  was  passed  by  a 
Criminal  Court  and  not  by  a  Civil  Oonrt 
does  not  make  any  difference*— 

28  T.  L.  R.,  209 
(  =  3  T.  L,  d.,  169). 

<3.  Where  the  attaching  Court  and  the 
onstody  Oonrt  are  the  same,  the  principle 
of  Section  269,  0.  P.  C.,  most  apply.  Having 
regard  to  the  form  of  attachment  prescrib¬ 


ed  in  that  Seotion,  it  appears  neoessary 
when  bhe  attaching  Court  and  the  custody 
Court  are  the  same,  that  an  order  should 
be  made  by  the  Court  as  attaching  Court 
for  transferring  the  money  from  the  suit 
in  which  it  oame  into  Court  to  the  suit  in 
whioh  the  attachment  took  place. 

“The  order ‘attach’  appears  to  be  suffioi- 
enfc,  thongh  of  oourse  some  record  of  the 
attachment  must  be  plaoed  among  the  re¬ 
cords  of  the  suit  to  the  oradit  of  which  the 
money  is  lying.*'  The  order  of  attach¬ 
ment,  however,  does  not  of  itself  effeot  a 
transfer  to  the  credit  of  the  suit  in  whioh 
the  attachment  is  made.  Unless  the  Court 
as  attaching  Court  has  directed  the  money 
to  be  paid  over  to  itself,  the  money  remains 
in  the  hands  of  the  custody  Court  subject  to 
the  further  orders  of  the  attaching  Court.— 
37T.L.  R.,306 

(=  II  T.  L.  J.,  348). 

7,  The  Code  of  Civil  Procedure  does  not 
reoognise  an  antloipatory  attachment  of 
money  expected  bo  reaoh  the  hands  of  a 
public  officer.  The  attachment  contemplat¬ 
ed  by  law  is  restricted  only  to  money  aotu- 
ally  in  his  hands.  Anticipatory  attachments 
are  oontrary  to  law—  12  T.  L.  d.,  204. 
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(6)  if  the  decree  sought  to  be  attached  was  passed  by 
another  Court,  then  by  the  issue  to  suoh  other 
Court  of  a  notice  by  the  Court  which  passed  the 
decree  sought  to  he  executed,  requesting  such 
other  Court  to  stay  the  execution  of  its  decree 
unless  and  until — 

(i)  the  Court  whioh  passed  the  decree  sought  to 
be  executed  cancels  the  notice,  or 

(ii)  the  holder  of  the  decree  sought  to  be  execut¬ 
ed  or  his  judgment-debtor  applies  to  the  Court 
receiving  suoh  notice  to  execute  its  own  de¬ 
cree,  and, 

(c)  if  the  decree  sought  to  be  attaohed  has  been  sent 
for  execution  to  another  Court,  the  Court  which 
passed  the  deoree  shall  send  a  copy  of  the  said 
notice  to  the  former  Court,  and  thereupon  the 
provisions  of  sub-clause  (b)  shall  apply  in  the 
same  manner  as  if  the  former  Court  has  passed 
the  decree  and  the  said  notice  has  been  sent  to 
it  by  the  Court  which  issued  it. 

(2)  Where  a  Court  makes  an  order  under  clause  (a)  of 
Sub-rule  (1),  or  receives  an  application  under  sub-head  (ii)  of  clause  (6) 
of  the  said  Sub-rule,  it  shall,  on  the  application  of  the  creditor  who 
has  attached  the  decree  or  his  judgment-debtor,  proceed  to  execute 
the  attached  decree  and  apply  the  net  proceeds  in  satisfaction  of  the 
decree  sought  to  be  executed. 

(3)  The  holder  of  a  decree  sought  to  be  executed  by  the 
attachment  of  another  decree  of  the  nature  specified  in  Sub-rule  (1) 
shall  be  deemed  to  be  the  representative  of  the  holder  of  the  attached 
decree  and  to  be  entitled  to  execute  such  attached  decree  in  any  manner 
lawful  for  the  holder  thereof. 
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(4)  Where  the  property  to  be  attached  in  the  execution 
of  a  decree  is  a  decree  other  than  a  decree  of  the  nature  referred  to  in 
Sub -rule  ('),  the  attachment  shall  be  made,  by  a  notice  by  the  Court 
which  passed  the  decree  sought  to  be  executed,  to  the  holder  of  the 
decree  sought  to  be  attaohed,  prohibiting  him  from  transferring  or 
charging  the  same  in  any  way  ;  and  where  such  decree  has  been  passed 
by  any  other  Court,  also  by  sending  to  such  other  Court  a  notice  to 
abstain  from  executing  the  decree  sought  to  be  attached  until  such 
notice  is  cancelled  by  the  Court  from  which  it  was  sent. 

(5)  The  holder  of  a  decree  attaohed  under  this  Eule  shall 
give  the  Court  executing  the  decree  such  information  and  aid  as  may 
reasonably  be  required. 

(t>)  On  the  application  of  the  holder  of  a  decree  sought  to 
be  exeouted  by  the  attachment  of  another  decree,  the  Court  making  an 
order  of  attachment  under  this  Eule  shall  give  notice  of  suoh  order  to 
the  judgment-debtor  bound  by  the  decree  attached ;  and  no  payment  or 
adjustment  of  the  attached  decree  made  by  the  judgment-debtor  in 
contravention  of  such  order  after  receipt  of  notice  thereof,  either  through 
the  Court  or  otherwise,  shall  be  recognized  by  any  Court  so  long  as  the 
attachment  remains  in  force. 
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of  litigants  -who  are  under  a  disqualification 
to  make  a  necessary  application  by  reason  of 
a  prohibitory  order,  and  not  to  extend  the 
time  in  favour  of  persons  -who  have  not  been 
so  prohibited,  but  -who  are  entitled  to  make 
the  application  themselves  as  representing 
the  rights  of  the  prohibited  persons}. 

(4)  Seotion  970  does  not  prohibit  the 
'  first  deoree-holder  from  applying  for  exe¬ 
cution  but  only  directs  the  first  Court  to 
{stay  execution,”  and  it  is  doubtful  whether 
enthe  first  decree-holder  oonld  obtain 
Extension  of  time  for  execution,  simply 
,i3ge  the  first  deoree-holder  failed  to 
*?N.  deoree-debt  due  by  him  to  the  se¬ 
cond  deoree-haldar^  and  owing  to  suoh  ne- 
gligenoe  or  breaoh  of  his  obligation  to  pay 
up  the  second  decree,  the  seoond  decree- 
holder  attaohed  the  first  decree.  The  Le¬ 
gislature  cannot  have  intended  to  extend 
£&«  time  for  execution  of  the  first  deoree, 
slmp4y  because  the  first  deoree-hoder  hap- 
pendf  -Mo  be  himself  a  judgment-debtor  in 
anoth  \se.—  24  T.  L.  R.,  12. 

:  Appr*— 26  T.  L.  E.,  83 

(=1  T.  L.  J.,  284). 

under  Seo  .n270  C.P.C,  stands  Mil  the 
cancelled^—  ?  ?10  T.  L.  J.,  m . 

S,  The  appellant,  a  creditor,  applied  for 

21-5-1095,  llhis  was  ordered  and  made 
conditional  ou  his  producing  a  copy  of  the 

petitioned  to  the  Court  to  strike  the  case 
off  the  file,  the  deoree-debt  having  been 
paid.  Notice  was  ordered  on  this  to  the  ap¬ 
pellant.  This  application  was,  however, 
dismissed  for  non-payment  of  process  fee. 
In  the  meantime,  the  appellant  produced 
a  copy  of  the  decree  on  10-6-1095,  and  the 
notice  of  attachxaeat  was  issued  on  25-6-1095 
and  returned  afte>  substituted  service  on 
29-6-1096.  The  appelant  th~en,&pplied  to  the 
Court  for  execute  the  decree.  The  res¬ 
pondent- judgme  tor,  objected  thereto, 


setting  up  a  discharge  of  the  deoretal  amount 
to  his  decree-holder  on  21-5-1095.  Both  the 
lower  Courts  upheld  the  plea  of  discharge. 
The  appeal  was  against  this  decision. 

jSeJd,— Under  Section  270  [-Or.  XXI, 
x.  51  ],  an  attachment  of  a  deoree  if  made 
in  execution  of  a  deoree  passed  by  the 
same  Court  has  to  be  effeotedby  the  order 
of  that  Court  to  that  effect.  Section  273 
[new  Section  56]  declares  payment  to  the 
judgment-debtor  of  any  debt  or  money 
void  as  against  all  claims  enforceable  under 
the  attachment.  By  the  substitution  in  the 
new  Code  of  the  expression  “contrary  to 
suoh  attachment”  in  plaoe  of  “during  the 
continuance  of  the  attachment”  in  the  old 
Code,  no  substantial  change  has  been  effect¬ 
ed,  the  words  now  ased  being  only  more 
comprehensive  and  effective.  Attachment 
becomes  effectual  as  soon  as  the  order  relat¬ 
ing  thereto  is  passed,  and  non-servioe  of 
the  notice  regarding  the  same  on  the  judg¬ 
ment-debtor  is  perfectly  inmaterial,  as  the 
Code  does  not  lay  down  that  such  notice  is 
necessary  to  effectuate  attachments  of  this 
kind,  Thus,  if  the  order  of  attachment  had 
as  a  matter  of  faot  been  passed,  payments 
out  of  Oonrt  made  thereafter  oould  not 
bind  the  attaching  creditor.  In  the  case, 
the  attachment  should  be  held  to  have 
become  operative  on  21-5-1095  and  not  on 
29-5-1095  as  assumed  by  the  judge  below. 

When  the  transaction  whioh  is  prim  a 
facie  valid  is  sought  to  be  invalidated,  by 
reason  of  an  attachment,  the  burden  of 
showing  that  the  transaction  in  question 
took  plaoe  is  upon  the  attaohing-areditor. 

Of  course,  a  presumption  will  arise  as 
regards  judicial  acts  that  they  should  have 
been  done  at  the  earliest  point  of  time  on 
the  dates  they  purport  to  have  been  per¬ 
formed. 

The  order  of  .attachment  is  a  judicial 
act,  and  therefore  the  above  presumption 
will  arise  with  respect  to  the  same,  though 
it  is  only  a  rebuttable  one. 
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52.  (I)  Where  the  property  is  immovable,  the  attachment 
Attachment  of  im  1,0  m1^0  by  an  order  prohibiting  the  judgment  - 

movable  proper^.  m  debtor  from  transferring  or  charging  the  property 
in  any  way,  and  all  persons  from  taking  any  benefit 
from  such  transfer  or  charge. 

(2)  The  order  shall  be  proclaimed  at  some  place  on  or 
adjacent  to  such  property  by  beat  of  drum  or  other  customary  mode,  and 
a  copy  of  the  order  shall  be  affixed  on  a  conspicuous  part  of  the  pro¬ 
perty  and  then  upon  a  conspicuous  part  of  the  court-house,  and  also, 
where  the  property  iB  land  paying  revenue  to  the  Government,  in  the 
office  of  the  Tahsiidar  of  the  Taluk  in  which  the  land  is  situate. 


The  provisions  in  Seotion  255  [=Or,  XXJ, 

bean  kept  in  view  between  the  “certifying” 
and  “recording”  contemplated  in  the  Sec¬ 
tion.  The  word  “certify”  in  paragraph  S 
of  Section  255  related  to  oases  of  appraisal 
by  the  deoree-holder  with  respeot  to  ad¬ 
justment  or  payment  and  the  word  “record” 
to  the  applications  of  the  judgment-debtor 

A  oertiiioate  by  the  deoree-holder  is  suffi¬ 
cient  to  enable  the  judgment-debtor  to 
plead  that  the  decree  has  been  satisfied,— 

IS  T.  L.  J.,  m, 

6.  See  also— 


“The  order  shall  be  proclaimed  at  some 
place  on  or  adjacent  to  such  property  by 
beat  of  drum,  or  other  customary  mode,  and 
a  oopy  of  the  order  shall  be  fixed  up  in  a 
conspicuous  part  of  the  property  and  of  the 
Court-house. 

When  the  property  is  land  paying  reve¬ 
nue  to  Government,  a  oopy  of  the  order 
shall  also  be  fixed  up  in  the  offioe  of  the 
Tahsiidar  of  the  Taluk  in  whieh  the  land 


II.  For  Form  of  Prohibitory  order  re  at¬ 
tachment  in  execution,  see  Appendix  E, 
Form  No.  2d. 


,,  52. —  6T.L.R.,  81, 

Or.  XXI,  r.  2.-18  T.  L.  R.,  205t 


Or .  XXI,  n.  52  [  =  S.  271  =Or.  XXI,  r.  51] 

1.  1,  In  Sub-Role  (1)  corresponding  to 
the  first  Para  of  Seotion  271,  the  words 
“from  taking  any  benefit  from  such  trans¬ 
fer  or  oharge”  have  been  substituted  for  the 
words  “from  reoeiviug  the  same  from  him 
by  purohase,  gift  or  otherwise.” 

2.  The  remaining  two  Pataa  of  the  old 
Seotion  were  as  follows— 


1.  Seotion  2S6  of  the  Civil  Prooedure  Uode 
[=Or.XXI,r.  65]  does  not  dispense  with 
the  affixing  of  oopy  of  proclamation  of  sale 
of  immovable  property  on  the  spot,  and  the 
omission  thereof  is  a  material  Irregularity 
and  vitiates  the  sale.  The  publication  by 


means  of  affixing  such  oopie 


house  and  the  Tahsildar's  offioe  referred  to 


in  the  Seotion,  should  be  made  only  after 


In  the  ease  of  a  proclamation  oiorder-of 
attachment  under  Seotion  271  of  the  Oivil 
Prooedure  Code,  the  affixing  of  iv'*pi-u  in  the 
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the  amount  decreed  with  coats  and  all  charges 
and  expenses  resulting  from  the  attachment 
of  any  property  are  paid  into  Court,  or 
satisfaction  of  the  decree  is  otherwise  made 
through  theCourt  or  certified  to  the  Court,  or 
the  decree  is  set  aside  or  reversed, 
the  attachment  shall  be  deemed  to  be  withdrawn,  and,  in  the  case 
of  immovable  property,  the  withdrawal  shall,  if  the  judgment-debtor  so 
desires,  be  proclaimed  at  his  expense,  and  a  copy  of  the  proclamation 
shall  be  affixed  in  the  manner  prescribed  by  the  last  preceding  Buie. 


53.  Where — 

(a) 

Bemoval  of  attach¬ 
ment  after  satisfaction 

(b) 
(0) 


Court-house  and  the  Tahsildar's  ofiioe  could  sned  on  the  application  of  any  person  in- 


Regulation  vni  of  1100.  (Or. XXI,  r.  53 


the  decree,  in  execution  of  which  the  at¬ 
tachment  was  made,  would  release  the  pro¬ 
perty  from  attachment.  The  Civil  Proce¬ 
dure  Code  contains  no  provision  lor  the 
release  of  attached  property,  if  not  brought 
to  sale  within  a  prescribed  time,— 

7T,L.  R.App.,  67. 

Fol.-U  T.  L.  R.,  13. 

a.  Plaintiff  is  the  aeoree-holder  in  0 .  S, 
No,  67  of  997  and  the  defendant  the  decree- 
holder  in  No.  869  of  1063— both  decrees  be¬ 
ing  against  the  members  of  the  same  family. 
In  execution  of  the  former  decree,  plaintiff 
attached  in  1022  certain  properties  of  his 
judgment-debtor.  No  sale  followed  this 
attachment.  In  Kanni  1057,  the  defendant, 
in  execution  of  hiB  deovee,  caused  the  at¬ 
tachment  of  the  same  properties  and 
brought  about  the  sale  of  them.  In  the 
meantime,  plaintiff  applied  for  re-attaoh- 
ment  of  the  properties  which  was  granted 
and  attachment  was  made  in  Thulam  1058, 
Plaintiff  applied  to  have  the  assets  realized 
paid  to  him  as  the  first  attaching  creditor. 
An  order  was  accordingly  made,  but  the 
defendant  got  that  set  aside  on  the  ground 
that  plaintifE  was  not  the  first  attaching 
creditor.  The  sale-proceeds  were  then  paid 
to  the  defendant.  The  plaintiff  files  the 

fendant  cancelled  and  the  money  recovered 
from  him. 

The  first  contention  raised  on  behalf  of 

plaintiff’s  decree  (0.  S.  No.  67  of  937)  hav¬ 
ing  beoome  barred  on  the  date  of  the  sale 
of  the  attached  properties,  plaintiff  had  no 
locus  standi  to  apply  for  the  sale  proceeds. 

An  attachment  of  property  made 
in  execution  of  a  decree,  continues  in  force, 
under  the  old  Limitation  Regulation  until 
it  is  removed  or  superseded.  It  operates 
de  die  in  diem  as  process  of  execution  upon 
the  decree,  and  at  any  time  farther  process 
for  the  sale  of  the  property  might  be  issued 
upon  the  attachment.  The  attachment  made 
in  execution  of  plaintiff’s  deioree  in  1022 


continued  in  force  up  to  1057  when  the  pro¬ 
perty,  the  sale  proceeds  of  which  form  the 
subjeot-matter  of  this  suit,  was  sold.  Plain¬ 
tiff’s  claim  is  not  barred.  Being  the  first 
attaching  oreditor,  he  was  under  the  law  in 
force  at  the  date  of  sale,  entitled  to  be  paid 
first  (F.B.).—  11  T.  L.  R.,  13, 

Ref.— 33  T.  L.  R.,  197 

(~7T.L.  J.,  367). 

19  T.L.  J.,  906. 

3.  Section  272,  Para  2,  applies  only  to 
attachments  made  “  in  execution  of  a  de¬ 
cree  **  and  not  to  attachments  made  prior 
to  judgment :  and  hence  an  attachment  of 
the  Utter  kind  cannot  be  withdrawn  under 
the  Seotion  on  the  ground  that  the  decree- 
holder  has  failed  within  three  years  of  the 
attachment  to  bring  .to  sale  the  property 
attached. 

The  expression  11  attached,  in  execution 
of  a  decree  for  money  ”  oannot  apply  to 
attachments  made  before  judgment,  Suoh 

thedeoree-holder,  on  fulfilment  of  certain 
preliminary  conditions,  for  realisation  of 
his  money  in  the  event  of  his  snit  being 
ultimately  deoreed.  But  it  is  essentially 
different  In  obaraoter  from  an  attachment 
made  after  deoree.  “  An  attachment  before 
judgment  does  not,  for  all  purposes,  stand 
on  the  same  footing  as  an  attachment  in 
execution  proceedings.  This,  indeed,  is 
obvious  from  first  principles.  The  attach¬ 
ment  does  not  of  necessity  ensure  the  pro¬ 
perty  to  the  person  who  abtaohes  it.  He 
beoomes  entitled  to  proceed  against  it  only 
if  he  eventually  gets  a  deoree  ;  it  is  not 
competent  to  him  to  prooeed  against  the 
property  attached  unless  he  has  also  taken 
the  preliminary  steps  whioh  the  law  re¬ 
quires  for  its  enforcement ;  in  other  words, 
he  must  apply  for  execution  just  like  any 
other  oreditor.”  (38  Oal„  148).  “An  at- 
taohment  prior  to  a  deoree  is  not  an  attach¬ 
ment  for  the  enforcement  of  the  deoree  ; 
but  It  is  a  step  taken  merely  for  she  purpose 
of  preventing  the  debtor  from  delaying  or 


m 
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54.  Whare  the  property  attached  is  ourrent  com  or  ourr  ency 

notes,  the  Court  may,  at  any  time  daring  the  oonti- 
ooi^or'rarrenoy0  mites  nnance  of  the  attachment,  direct  that  such  coin  or 
deoree7  entitled  under  notes,  or  a  part  thereof  sufficient  to  satisfy  the 
eotee‘  decree,  be  paid  over  to  the  party  entitled  under  the 

decree  to  receive  the  same. 

55.  Where  any  property  has  been  attached  in  execution  of  a  decree 

.  .  but  by  reason  of  the  deoree-holder’s  default  the  Court 

taSSST*4™1  0i  &t"  is  unable  to  prooeed  further  with  the  application  for 
execution,  it  shall  either  dismiss  the  application  or 
for  any  sufficient  reason  adjourn  the  proceedings  to  a  future  date.  Upon 
the  dismissal  of  such  application  the  attachment  shall  cease. 


obstructing  snob,  enforcement  when  the 
deoree  subsequently  passed  shall  be  sought 
to  be  exeoubed.  An  attachment  after  deoree 
is,  on  the  other  hand,  an  attaohment  made 
for  the  immediate  purpose  of  oarrying  the 
deoree  into  execution  and  it  presupposes 
an  application  on  the  part  of  the  deoree- 
holder  to  have  his  deoree  executed/’  (4 
B. I..  B.,  63). —  6T.  L.J.,  262. 

4.  The  question  whether  there  has  been 
an  abandonment  of  the  previous  attaohment 
by  reason  of  the  subsequent  attaohment 
has  to  be  deoided  from  the  intention  of  the 
parties,  as  the  plaoing  of  the  seoond  attaoh¬ 
ment  could  not  ipsojaeto  oonolaaively  make 
out  saoh  an  abandonment. 

No  presumption  in  favour  of  saoh  aban¬ 
donment  could  arise  from  saoh  attaohment 

Though  in  oases  of  attachment  before 
judgment,  a  second  attaohment  after  judg¬ 
ment  is  not  necessary  under  law  for  taking 
farther  steps  in  execution  allowed  under 
the  Code,  the  effecting  of  suoh  seoond  at¬ 
tachment  after  judgment  does  not  appear 
to  be  uncommon  here  as  well  as  in  British 
India,  Under  these  oiroumstanoes,  the 
prior  attaohment  oonld  not  be  deemed  to 
have  been  abandoned  by  the  subsequent 
attachment  after  decree.— 

43  T.  L.R.,  262 

17  T.  L,  J,  626). 


5,  See  also— 

Sao.  41.-  13  T.  L.  R .,29. 


Or.  XXi,  r.  54  [=S.  274-  Or.  XXI ,  r.  $6] 

I.  For  Form  of  Order  for  payment  to 
plaintiff  of  money,  &c,,  in  the  hands  of 
third  party,  see  Appendix  E,  Form  No.  25. 

H.  Seetion  274  applies  to  property  at¬ 
tached  by  actual  seizure  and  as  snoh  at  the 
immediate  disposal  of  the  Court  executing 
the  decree.  Mere  notice  to  a  publio  officer 
is  insufficient  to  constitute  aotual  seizare  of 
property  in  the  onstody  of  a  public  officer. 
The  Section  evidently  contemplates  an  im¬ 
mediate  payment,  and  no  ooins  or  ourrenoy 
notes  in  the  hands  of  parties  over  whom  the 
Oonrts  have  no  control  and  who  dispute  the 
right  and  title  of  the  judgment-creditor  and 
debtor  to  suoh  money  or  ourrenoy  notes,  oan 
be  said  to  be  capable  of  immediate  payment. 
Were  this  Section  to  be  held  applioable  to 
ooins  and  ourrenoy  notes  in  the  hands  of 
third  parties  to  which  the  judgment-debtors 
may  lay  a  olaim,  the  Courts  would  be  made 
the  medium  of  perpetrating  gross  injustioe 
upon  suoh  third  parties  who  may  not  have 
an  opportunity  of  stating  and  proving  their 
claims  and  objections  to  the  attachment, 
for  the  Seotion  enables  the  Court  to  direo  t 
payment  eveift  a  few  minutes  after  the  at- 
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Investigation  of  claims  and  objections. 

56.  (1)  Where  any  claim  is  preferred  to,  or  any  objection  is 
investigation  of  claims  made  to  the  attachment  of ,  any  property  attached 
to,  and  objections  to  at-  in  execution  of  a  decree  on  the  ground  that  such 
property*  °f’  attaohed  property  is  not  liable  to  such  attachment,  the 
Court  shall  proceed  to  investigate  the  claim  or 
objection  with  the  like  power  as  regards  the  examination  of  the  claimant 
or  objector,  and  in  all  other  respects,  as  if  he  was  a  party  to  the  suits 

Provided  that  no  such  investigation  shall  be  made  where  the 
Court  considers  that  the  claim  or  objection  was  designedly  or  un¬ 
necessarily  delayed. 


(2)  Where  the  property  to  which  the  claim  or  objection 
'  applies  has  been  advertised  for  sale,  the  Court 
Postponement  of  sale.  nW,ftring  the  saje  may  postpone  it  pending  the 
investigation  of  the  claim  or  objection. 


Or.  XXI,  r.  55  [=„  =  Or.  XXI,  r.  57] 

I  The  Indian  Speoial  Committee  ob- 
8arve  “The  purpose  of  this  Buie  is  to  pnt 
an  end  to  doubts  whioh  from  time  to  time 
have  arisen  as  to  the  continuance  of  an  at¬ 
tachment  by  reason  of  the  practice  of  'strik¬ 
ing  oB  proceedings’  or  ‘removing  proceed¬ 
ings  from  the  file'  for  which  there  is  no 
justification  in  the  Code.” 

II.  It  has  been  held  that  the  Buie  does 
not  apply  to  attachments  made  before  judg¬ 
ment.  “It  makes  an  attachment  cease  on 
the  dismissal  oi  an  execution  application 
only  if  that  attachment  had  been  made  ‘in 
execution  of  the  decree,’  and  not  when  it 
had  been  made  before  judgment  in  view  to 

might  probably  be  passed  thereafter."  (26 
M.  L.  J.,  215).—  6  T.  L.  J.,  258. 

Case  Law. 

Order  XXI,  Rule  55,  is  not  retrospective 
in  its  operation.  The  right  of  the  decree- 
holder  to  have  the  properties  of  his  judg¬ 
ment-debtor  sold  without  a  fresh  attach¬ 
ment  Is  a  vested  one.  Under  the  old  Code, 
the  decree-holder  was  entitle^  to  move  for 


the  sale  of  the  jndgment-debtor’e  properties 
whioh  had  been  attaohed  already  without  a 
fresh  attachment,  even  in  oases  where  his 
application  for  execution  had  been  dismis¬ 
sed.  Thie  would  dearly  constitute  a  right 
whioh  is  vested  in  tha  deoree-holder  and  a 
later  enactment  oannot  be  allowed  to  de¬ 
prive  him  of  such  right.—  10  T.  L.  J.,  7‘iS. 


Oi*.  XXI,  0.  56  [=S.  275  =  0r.  XXI,  r,  SS\ 
I.  The  corresponding  Seotion  275  of  Re¬ 
gulation  II  of  1065  did  not  eontain  the 
Proviso  now  found  in  Sab-Rule  (1).  Seo- 
tion  275  was  a  reproduction  of  Seotlon  278 
of  the  Indian  Coda  of  1832,  minus  the  Pro¬ 
viso.  The  reason  for  the  omission  was  thus 
explained  in  the  Statement  of  Objects  and 
Reasons’ “Proviso  to  Seotion  278  is  omit- 
ted  as,  in  the  Limitation  BUI,  a  limit  is  pres¬ 
cribed  within  whioh  the  olaim  or  objection 
should  be  preferred.  Where  the  olaim  or 
objection  is  brought  forward  after  the  lapse 
of  the  prescribed  time,  It  shall  be  rejected 
on  the  ground  that  it  Is  barred.  Instead  of 
leaving  it  to  the  discretion  of  the  Court  to 
hear  an  objection  if  it  considers  that  it  was 
brought  within  a  reasonable  time,  and 
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to  be  decided  by  the  Coact:  Was  the  attach¬ 
ed  property  at  the  time  of  the  attachment, 
in  the  possession  of  the  judgment-debtor  ? 
If  so,  was  it  in  his  possession  as  his  own 
property  and  not  on  aooonnt  of  any  other 
person  ?  If  it  was  in  the  possession  of  some 
one  other  than  the  judgment-debtor,  was 
suoh  possession  held  in  trust  ior  the  judg¬ 
ment-debtor  or  under  him  by  one  who, 
either  as  tenant  or  by  virtue  of  some  other 
relation,  paid  rent  to  him  ?  If  the  answer 
to  these  issues  be  in  the  affirmative,  the 
olaim  is  to  be  disallowed.  If,  however,  the 
possession  of  the  jndgment-debtor  be  found 
to  have  been  on  aooouut  of  or  in  trust  for 
another,  or  partly  on  his  own  account  and 
partly  on  account  of  some  other  person,  the 
order  is  to  be  one  releasing  the  property 
from  attachment  either  wholly  or  partially, 
ae  the  Oonrt  thinks  fit.  Section  280  provides 
for  a  suit  by  the  party  against  whom  an  or¬ 
der  is  passed  under  any  of  the  preceding 
Seotions  ‘to  establish  the  right  which  he 
claims  to  the  property  in  dispute’,  the  order 
being  madB  conclusive  subject  to  the  result 
of  snoh  suit. 

The  provision  oontainod  in  Seotlon  276 
did  not  find  a  place  in  the  earlier  Regula¬ 
tion,  II  of  1037.  There  was,  therefore,  room 
for  doubt  whether  a  olaimant  who  had  no 
interest  whatever  in  the  attached  property 
or  possession  thereof  might  not  come  for¬ 
ward  and  prove  that  the  judgment-debtor 
had  no  possession  or  that,  if  he  had,  it  was 
not  on  his  own  aooonnt.  To  remove  the 
doubt,  Act  X  of  1877  introduced  Section 
279  corresponding  to  Section  276.  It,  there- 
fore,  seems  that  the  provision  in  Section 
276  is  meant  only  to  exclude  persens  who 
cannot  show  any  interest  in  the  attached 
property  or  possession  thereof,  from  the  be¬ 
nefit  of  an  enquiry  under  Seotions  275  to 
279,  In  other  words,  the  olaimant,  before 
he  can  ask  the  Court  to  decide  the  questions 
indioatea  in  Seotions  277  and  278,  must 
show,  in  limine  either  a  title  himself  or  /as 
tertii  in  which  he  has  some  interest. 
Shortly  put,  the  olaimant  must  satisfy  the 
Court  that  he  iB  not  an  absolute  stranger  to 


the  attached  property,  but  has  euoh  an  in¬ 
terest  therein  as  would  justify  his  interven¬ 
tion  to  prevent  the  sale  sought  to  be  effect¬ 
ed.” 

“The  creditor  aoquires  by  a  perfected 
attachment  a  right  to  realise  his  debt  ont  of 
the  altaohed  property— a  right  whiob,  in 
case  of  competition,  will  have  priority  to 
all  the  alienations  made  by  the  debtor  sub¬ 
sequently  to  the  date  oi  the  attachment. 

“This  right  is  a  right  in  the  thing,  a  real 
right,  a  right  in  rem,  as  opposed  to  a  mere 
right  against  the  person  of  the  debtor,  a 
personal  right,  a  right  in  personam.  The 
attachment  imposes  no  personal  obligation 
oaths  debtor  over  and  above  what  has  been 
imposed  on  him  by  tbe  decree  :  but  it  res¬ 
tricts  bis  power  oi  free  alienation  of  the  at¬ 
tached  property  to  the  extent  necessary  to 
satisfy  the  decree.  That  is  to  say,  from  the 
moment  of  attachment  the  property  be- 
oomes  bound  by  the  debt  in  the  hands  of 
those  who  take  it  from  the  debtor  ‘by  sale, 
gift,  mortgage  or  otherwise',  and  to  this  ex¬ 
tent,  becomes  a  security  for  the  debt.  In 
other  words,  the  attachment  gives  rise  to  a 
real  obligation  and  a  correspondent  jus  in 

sense  in  whioh  the  term  encnmbraDoe  is 
used  as  equivalent  to  a  jus  in  re  aliena. 

Attachment  only  prevents  alienation,  it 
does  not  oonier  title. 

An  attaching  creditor  has  the  right  to 
redeem  a  prior  mortgage.  He  has  the  right 
to  apply  for  execution  of  the  attached  de¬ 
cree,  The  holder  of  a  decree  against  a 
Hindu  oo-paroener  oan,  by  attaching  the 
latter’s  interest  in  the  oo-paroenary  pro¬ 
perty  daring  his  life-time  prevent  survivor¬ 
ship.  An  attaching  creditor  acquires  a  right 
to  have  the  whole  of  the  attached  property 
applied  iu  satisfaction  of  his  debt,  if  no 
other  creditors  oome  forward;  and,  in  any 
oase,  to  have  a  rateable  proportion  so  ap- 
piled— a  right  whioh,  if  violated  (e.  g„  by 
removal  of  the  attaohed  property  from  tbe 
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aside  an  attachment  cf  property  in  the  pos¬ 
session  of  the  judgment-debtor,  on  the 
ground  that  the  debt  was  not  contracted 
for  purposes  which  would  make  it  a  charge 
mi  such  property ,  and  involving  such  other 
questions  as  the  Court  is  not  competent  to 
try,  and  the  execution  Court  refers  the  ap- 
plication  to  a  regular  suit,  Seotion  280  (Re¬ 
gulation  II  of  1037)  has  no  application  and 
the  period  of  limitation  applicable  to  cases 


7.  Certain  property  was  attached  in 
execution  of  a  decree  against  a  junior  mem¬ 
ber  of  a  Marumakkathayam  Tarwad.  The 
ICaranavan  and  senior  Anandaravan  object¬ 
ed  to  the  attachment  on  the  ground  that 
the  property  belonged  to  the  Tarwad  and 
was  not  liable  to  be  attached  for  a  junior 
member's  personal  debt.  The  Court  exe¬ 
cuting  the  decree  found  that  the  Tarwad 
had  no  right  to  the  property.  The  property 
was  subsequently  sold  in  auction,  and  a  suit 
was  brought  by  a  female  member  of  the 
Tarwad  to  set  aside  the  sale  one  year  after 
the  date  of  the  order  dismissing  the  Kara- 


tion  230  (Regulation  H  of  1037)  and  on  pro¬ 
per  investigation  it  is  disallowed,  the  sale 
of  the  property  claimed  whioh  'may  take 
plaoe  subsequently,  is  subject  to  the  result 
of  any  suit  that  the  unsuccessful  olaimant 
may  bring  within  one  year  from  the  date 
of  the  disallowance  of  the  claim. 

Therefore,  the  suit  is  barred  by  one  year’s 
limitation  under  Artiole  7  of  tbs  Limitation 
Regulation, 

Artiole  3  doeB  not  apply,  as  the  rights  of 
the  Tarwad  whioh  the  Karanavan  repre¬ 
sented  in  the  proceedings  under  this  Sec¬ 
tion  were  unaffeoted  by  the  sale. 


8,  In  execution  of  a  money  decree 
against  some  junior  members  of  a  Tarwad, 
certain  property  belonging  thereto  was  at¬ 
tached,  whereon  the  Karanavan  and  others 
preferred  a  claim  whioh  was  allowed  on  the 
ground  that  Tarwad  property  was  not  liable 
for  the  debt.  The  decree  was  subsequently 
assigned,  and  the  assignee  attaohed  oertain 
other  properties  belonging  to  the  Tarwad, 
which  were— no  claim  having  been  prefer¬ 
red— sold  and  purchased  by  third  parties. 
The  suit  was  brought  to  set  aside  this  sale. 
The  Munsifi  dismissed  the  suit,  but  the 
Zillah  Judge  held  that  the  order  on  the 
olaim  petition  debarred  execution  of  the 
deoree  against  the  Tarwad  properties. 

Beld. — The  order  on  the  olaim  petition 
was  not  authorised  by  law.  It  is  not  within 
the  competence  of  a  Court  executing  a  de¬ 
oree  to  determine  whether  that  decree  is 
binding  on  the  judgment-debtors’  Tarwad, 
or  in  other  words,  whether  the  judgment- 
debtors  were  competent  to  borrow  the  do- 
oree-debt  on  bebelf  of  their  family.  Such 
a  Court  oannot,  under  the  provisions  of  Sec¬ 
tion  230  (Regulation  II  of  1037)  entertain 

was  passed  against  the  debtors  in  their  re¬ 
presentative  or  individual  oapacity.  It  can- 
not,  by  any  order  passed  in  execution,  limit 
or  modify  the  operation  of  the  deoree.  Its 
funotions  in  executing  a  deoree  are  purely 
ministerial.  Under  Seotion  230,  the  Court 
has  simply  to  consider  whether  the  attaohed 
property  was  or  was  not  in  the  possession  of 
the  judgment-debtors  or  of  any  other  per¬ 
son  on  behalf  of  them,  at  the  time  of  the 

cumstances  can  operate  as  res  judicata  or 
as  estoppel  against  the  deoree-holder  in 


699 


5f.  XXI,  f.  56  j  the  Civil  Procedure  Code 


attaching  any  other  property  belonging,  or 
alleged  to  belong,  to  the  debtors, 

An  order  on  a  claim  petition  will  bind 
and  afiect  only  parties  thereto  and  the  sab. 
jeot-matter  thereof ;  the  sole  efieot  of  snoh 
an  order  being  simply  to  preclude  the  jndg. 
ment-oreditor  from  again  attaching  the 
property  released  from  attachment  thereby 
without  establishing  its  liability  to  be  sold 
for  tbe  decree-debt  by  a  regular  suit.— 


F0I.-I8  T.  L.  R„  200. 

9.  A  decree  was  passed  against  two 
junior  members  of  an  undivided  Hindu  fami¬ 
lies.  They  died  soon  after  the  decree  was 
passed,  and  their  respective  fathers  were 
made  parties  to  execution  proceedings.  On 
the  decree-holder  attaohing  the  immovable 
family  properties,  a  stranger,  alleging  him¬ 
self  to  be  the  alienee  of  the  jndgmens- 
debtor’s  fithef  and  brothers  preferred  a 
olaim  which  was  rejected  by  the  Court 


Seld.—N a  appeal  lay  from  the  said  order, 
and  the  olalm  of  one  who  is  not  a  party  to 
the  execution  proceedings  cannot  be  held  to 
fail  under  Section  238,  C.  P.  0.  [new  Seotion 
40],  Suah  a  olain  falls  under  Seotion  275, 
and  therefore,  the  only  oourse  open  to  the 
aggrieved  party  is  to  file  a  separate  suit  to 
establish  his  right  as  directed  by  Seotion 
280  [=  Or.  XXI,  r.  61].-  IS.D.,1. 

IO.  An  objection  by  the  junior  member 
of  a  Marnmakkathayam  Tarwad  to  the  at¬ 
tachment  of  Tarwad  property  in  sxeontion 
oi  a  deoree  against  his  Karanavau,  who  is 
alive  and  on  record  as  judgment-debtor,  on 
the  ground  that  the  debt  is  petitions  and 
therefore  not  binding  on  the  Tarwad,  falls 
under  Section  275  C,  P.  0.,  and  not  under 
Section  238  [new  Section  40], 

It  was  argned  that  if  the  petitions  were 

them  would  be  final,  and  the  appeals  wBre 
therefore  incompetent,  But  the  ease  was 


one  where  the  lower  Court  had  erroneously 
iailed  to  exeroise  a  jurisdiction  vested  in  it 
by  law.  The  High  Court  dealt  with  the 
matter  iu  the  exercise  of  its  revisional 
jurisdiction.—  6  T.  L.  J.,  151, 

Overruled  — 10  T.  L.  R.,  151. 

II.  Objeotiou  to  attachment  by  the  per- 
son  impleaded  in  the  place  of  the  deceased 
Karanavan  judgment-debtor  on  the  ground 
that  the  decree  was  not  binding  on  the  Tar¬ 
wad  falls  within  the  scope  Of  Seotion  238 
C.  P.O.  [new  Seotion  40],  and  not  under 
Section  275.-  14  T.  L.J.,  fid. 

Ref. -IS  T.  D.  J„  627. 

13.  Where  a  judgment-debtor  raises  a 
olalm  or  objeotion  on  behalf  of  third  parties 
who  are  not  represented  before  the  Court, 
theordorthoreon  fills  under  Seotion  275 
and  cot  under  Seotion  233  [new  Seotion 
40],  Therefore,  where  a  decree  is  obtained 
against  the  Tarwad  properties  oi  the  plain- 
tifis  and  oertain  properties  are  attaohed  in 
execution,  an  order  passed  on  the  petition 
of  the  plaintiffs  to  raise  the  attachment  on 
the  ground  that  the  properties  attaohed 
are  the  Makkathayom  properties  of  the- 
plaintifis  falls  under  Seotion  275  and  not 

It  is  open  to  the  Appellate  Court  to  go 
into  the  question  oi  res  judicata  or  any 

for  the  first  time  in  appeal  provided  it  does 
not  require  the  proof  of  any  facts.— 
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57.  The  claimant  or  objector  must  adduce  evidence  to  show 

Eyidenoe  to  be  ad  at  d-a*:a  attachment  he  had  some 

doood  by  claimant.  interest  in,  or  was  possessed  of,  the  property  at¬ 
tached. 

58.  Where  upon  the  said  investigation  the  Court  is  satisfied 

that  for  the  reason  stated  in  the  claim  or  objection 
frran'attaohment'0^1^  such  property  was  not,  when  attached,  in  the  pos¬ 
session  of  the  judgment-debtor  or  of  some  person 
in  trust  for  him,  or  in  the  occupancy  of  a  tenant  or  other  person  pay¬ 
ing  rent  to  him,  or  that,  being  in  the  possession  of  the  judgment-debtor 
at  such  time,  it  was  so  in  his  possession,  not  on  his  own  account  or 
as  his  own  property,  but  on  account  of  or  in  trust  for  some  other 
person,  or  partly  on  his  own  account  and  partly  on  account  of  some 
other  person,  the  Court  shall  make  an  order  releasing  the  property, 
wholly  or  to  such  extent  as  it  thinks  fit,  from  attachment. 


Or.  XXI,  r.  57  [  =  S.  276  =  Or.  XXI,  r.  59] 
Case  Law. 

The  question  was  whether  an  attach¬ 
ing  creditor  under  the  Civil  Procedure 
Code  could  be  deemed  to  have  aoqnited  any 
interest  in  the  property  attached,  and,  if  so, 
whether  such  interest  was  sufficient  to  sus¬ 
tain  a  claim  under  Section  276  of  the  Code, 

Eeli.—  (1)  The  statutory  effect  of  an 
attachment  duly  intimated  and  made  known 
in  the  manner  provided  by  the  Civil  Pro¬ 
cedure  Code,  is  to  render  void,  -as  against 
all  claims  enforceable  under  the  attach¬ 
ment,  any  private  alienation  by  the  debtor 
of  the  attached  property.  This  restriction 
on  the  power  of  free  disposition  has  the 
effect  of  creating  a  real  obligation  whiob  is 
correlative  to  a  right  in  rem  vested  in  the 
attaching  creditor.  This  right  being  in  and 
over  another’s  property  is  a  right  in  re 

sense  ;  and,  being  oreated  for  the  purpose  of 
securing  satisfaction  of  the  decree,  it  may 
be  called  a  lien  or  charge,  though  its  opera¬ 
tion  is  mnoh  less  extensive  than  that  of  a 
oharge  as  ordinarily  understood.  It  is,  how¬ 
ever,  an  interest  in  the  attached  property 
sufficiently  substantial  to  entitle  the  person 
in  whom  it  is  vested  (namely^  the  attaohing 


oreditor)  to  olaim  an  investigation  under 
Sections  276  to  279,  of  the  Code, 

(2)  The  above  observations  hold  equally 
good  in  the  case  of  an  attachment  before 
judgment  as  in  the  oase  of  one  after  judg- 

“  The  most  common  form  of  judioial  liens 
is  an  attachment  of  the  debtor’s  property  in 
exeontion  of  a  decree  against  him.  Bat 
suoh  attachment,  though  it  avoids  ae  aga¬ 
inst  the  attaohimg  creditor  any  alienation 
of  the  property  made  by  the  debtor  daring 
its  aontinnanoe,  does  not  create  any  interest 
in  the  oreditor  whloh  enables  him  to  be 
paid  out  of  the  property  attaohedin  priority 
to  other  creditors  Though  an  attachment 
does  not  oonfer  any  title,  bnt  only  prevents 
alienations,  it  oannot  be  said  that  it  creates 
no  kind  of  oharge  upon  the  property." 

Looking  at  the  various  Sections  (276-280) 
as  a  whole,  there  can  be  little  doubt  that 
the  Legislature  intended  that  the  same 
effect  should  be  given  to  an  attachment 
before  judgment  as  is  expressly  provided  In 
Seation  276  in  respeat  to  an  attachment  in 
exeontion  of  a  decree,— 3S  T.  L.  R„  Si 

(=9T.  L.d.,2M), 
Dist.— 36  T.  L.  It.,  66, 

Ref.— 18  T.  L.  J„  661. 
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59.  Where  the  Court  is  satisfied  that  the  property  was,  at  the 

t'me  it  was  attached,  in  the  possession  cf  the  judg- 
to  propertya»ttachec\?m  ment debtor  as  his  own.  property  and  not  on  ac¬ 
count  of  any  other  person,  or  was  in  the  possession 
of  some  other  person  in  trust  for  him,  or  in  the  occupancy  of  a  tenant 
or  other  person  paying  rent  to  him,  the  Court  shall  disallow  the  claim. 

60.  Where  the  Court  is  satisfied  that  the  proprrty  is  subject  to 

continue  o£  attach-  a  mortgage  or  charge  in  favour  of  some  person  not 
ment  subject  to  claim  of  in  possession,  and  thinks  fit  to  continue  tho  attach - 
incumbrancer.  mant,  it  may  do  so,  subject  to  such  mortgage  or 

charge. 

61.  Where  a  claim  or  an  objection  is  preferred,  the  party  against 

Sa  '  of  snits  to  es  whom  an  order  is  ma<Je  may  instifcute  a  suit  to 
tablielrightTo1  attach-  establish  the  right  which  he  claims  to  the  property 
od  property.  jn  dispute,  but,  subject  to  the  result  of  such  suit, 

if  any,  the  order  shall  be  conclusive. 


Or.  XXI,  r.  58  [=S.  277  =  0.  XXI,  r.  60 ] 

1.  A  property  was  attached,  in  respect 
of  whioh  the  appellant’s  mother  had  a 
maintenance  right.  Her  prayer  was  that 
the  attaohment  placed  on  that  property 
should  be  raised  so  far  as  it  affected  her  in¬ 
terests.  The  order  passed  on  the  claim  pe- 


heid  to  operate  only  on  the  interest  whioh 
the  appellant’s  mother  olalmea  in  respeot 
of  the  property.  In  other  respects,  the  at¬ 
taohment  must  be  considered  to  have  been 
in  foroe,  Therefore,  no  fresh  attachment 


Op.  XXI,  r.  61  [  =  S.  280=0.  XXI,  r.  63  ] 
I.  The  corresponding  Section  of  tho  old 
Eegnlation  was  as  follows 
“230.  Saving  of  suits  to  establish  right 
to  attached  property.— Tho  party  against 
whom  an  order  nnder  Section  277,  278,  or 
270  is  passed  may  institute  a  suit  to  esta¬ 
blish  the  right  whioh  he  olaims  to  the  pro¬ 
perty  in  dispute,  but  subject  to  the  result 
of  suoh  suit,  if  any,  the  order  shall  be  oou- 


—10  T.  L.  R.,  64. 

— 35T.L.  R„  64 
(=9  T.  L,  J.,  266). 


Op.  XXI,  p.  59  C=S.  278=0.  XXI,  r.  61] 
See  Note  under  Bole  66  Supra. 


“  This  is  oonohed  in  terms  wider  than 
the  language  need  in  the  present  Code.  The 
orders  that  may  now  be  inolnded,  but  are 
. 0  language  of  Section  280  0.  P. 


C.,a 
in  prosecuting  0: 


defending  olaims 

misohief  aimed  at  by  providing  a  shorter 
period  oi  limitation  when  olaims  are  allow¬ 
ed  or  disallowed  on  merits  is,  more  or  less, 
present  when  the  disposal  is  by  default." 
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latter's  application  to  raise  the  execution 
attachment  should  he  made  inefEeobnal), 
the  objection  that  an  ordinary  suit  to  de- 

oreditors  should  he  brought  ODly  on  behalf 
of  all  oredibois,  cannot  prevail— 

25  T.  L,  R.,  19, 
Fol— 35  T.  L.  R„  1. 

7,  No  revision  petition  lies  against  or¬ 
ders  on  claim  petitions. 

(1) .  The  oase  in  I.  L.  E.  8  Madras  484  at 
page  493  shows  that  where  the  Legislature 
has  enacted  that  an  order  shall  be  “con¬ 
clusive”  no  revision  petition  lies.  The  Sec¬ 
tion  under  which  the  order  was  passed  in 
this  caso  by  the  lower  Court  used  the  word 
“final,”  but  it  means  the  same  thing  (see  7 
Bombay  341  at  the  end  where  the  words 
“final”  and  “oonolusive”  are  used  as  syno¬ 
nymous). 

(2) .  No  question  of  jurisdiction  or  irre¬ 
gularity  Is  involved  and  petitioner  has  his 
right  by  suit  expressly  granted  by  the  Le¬ 
gislature.  The  petition  is  rejected,— 

K.  P.,  95. 

Ref,— 28  T.  L.  R„  209 

(*  3  T.  L.  J.,  169). 

and  recovery  of  plaint  property  on  the  foot¬ 
ing  of  a  lease,  the  1st  defendant  set  up  in 
respeotof  that  property  his  right  as  as¬ 
signee  of  a  mortgage  of  1C5S  and  his  pur¬ 
chase  of  the  equity  of  redemption  in  1072 
and  both  the  lower  Courts  dismissed  the 
suit  holding  the  defence  allegations  to  be 
true.  In  special  appeal,  two  claim  orders 
in  favour  of  plaintiff  passed  after  1053  in 
oases  in  whloh  the  vendor’s  Tarwad  was 
the  judgment-debtor  were  urged  as  estop¬ 
ping  1st  defendant  from  putting  forth  his 

Held,— (1)  A  judgment-debtor  is  not 
necessarily  a  party  against  whom  an  order 
is  made  within  bho  meaning  of  that  term 
as  used  in  Section  280,  0,  P.  C.,  and 
whether  he  was  such  must  depend  on  the 
faots  of  each  case. 


(2)  The  claim  orders  being  after  1053 
could  not  affect  lsb  defendant’s  mortgage 
rights  and  the  speoial  appeal  must  be 
dismissed  as  the  judgment- debtor  was  not 
proved  to  have  had  notioe  of  the  claim  pro¬ 
ceedings.—  K.  P.,  303. 

9.  Revision  petitions  do  not  lie  against 
orders  in  claim  petitions  which  are  declared 
by  Section  280  to  be  conclusive,  subjeot  to 
the  result  of  the  suit  which  the  parties 
against  whom  such  orders  are  passed  may 
institute  to  establish  the  right  which  they 
claim  to  the  property  in  dispute. — 


Ref— 28  T.  L.  R.f  209 

(=  3  T.  L.  J.,  169), 


fO.  It  was  contended  that  if  the  peti¬ 
tions  were  to  be  really  deemed  as  olaims 
under  Section  275,  orders  rejecting  them 
would  be  final,  and  the  appeals  were  incom¬ 
petent.  As  the  oases  were  those  in  whioh 
the  lower  Court  had  erroneously  failed  to 
exeroise  a  jurisdiction  vested  in  it  by  law, 
the  matter  may  be  dealt  by  the  High  Court 
in  the  exeroise  of  its  revisional  jurisdiction. 

6  T.  L.  d„  151. 

11.  Orders  on  claim  petitions  are  not  or¬ 
dinarily  liable  to  be  interfered  with  in  re¬ 
vision.  No  doubt,  the  reyisionary  jurisdic¬ 
tion  of  the  Trayanoore  High  Court  is  muoh 
wider  in  soope  than  that  of  the  High  Courts 
in  British  India,  but  this  distinction  makes 
it  all  the  more  incumbent  on  the  High  Court 
to  exeroise  the  jurisdiction  sparingly  and 
with  circumspection  and  to  abstain,  exoept 
on  extraordinary  occasions  and  under  pro¬ 
per  safeguards,  from  setting  aside  or  vary- 
ing  orders  whioh  have  not  been  appealed 
from,  where  appeals  are  permissible,  or  are 
expressly  declared  by  law  to  be  non-appeal- 
able  and  final. 

In  the  case,  It  was  neither  alleged  not 
shown  that  irreparable  injury  would  result 
from  the  rejection  of  the  revision  petition 
or  that  the  pourt  below  aoted  manifestly 
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regulation  viii  op  1100.  [  Or.  XXI,  r.  6a 

Sale  generally. 

62.  Any  Court.;1" '■cuting  a  decree  may  order  that  any  property 
Power  to  a  o-  a^a^10^  by  **  and  liable  to  sale,  or  such  portion 
party  ^attaoied^to^be  thereof  as  may  seem  necessary  to  satisfy  the  decree, 
be1paianto  ^rson^e*-  slia'*  be  solc*>  an^ that  the  proceeds  of  snch  sale, 
titled.  peta°n  an  or  a  sufficient  portion  thereof,  shall  be  paid  to 
the  party  entitled  under  the  decree  to  receive  the 


without  jurisdiction  when  it  disallowed  the 
objected  to  by  the  petitioner  had  been  fol- 

the  movable  properties  attached.  The 
petitioner’s  proper  course  therefore  was  to 


On.  XXI,  62  [  =  S.  281 = Or.  XXI,  r.  64] 
The  corresponding  Section  of  the  old  Re¬ 
gulation  was  as  follows 
“  281.  Power  to  order  property  attacked  to 
"be  sold  and  proceeds  to  be  paid  to  person  en¬ 
titled.— &ny  Court  may  order  that  any  pro¬ 
perty  not  being  a  decree  for  money  whioh 
has  been  attached,  or  snch  portion  thereof 

shall  be  sold,  and  that  the  prooeeds  of  snob 
sale,  or  a  sufficient  portion  thereof,  shall  be 
paid  to  the  party  entitled  under  the  decree 
to  reoelvethe  same.” 


i.  A  sale  upon  an  attachment  bofore 
judgment  may  legally  follow  after  decree, 


only  if  there  are  no  conflicting  attachments. 
If  there  are  conflicting  attachments,  the 
creditor  could  not,  without  a  aeoond  attach¬ 
ment,  call  upon  the  Court  to  issue  a  prooess 
for  sale  of  the  property  attached  by  him 
before  decree.—  2  T.  L.  R.  42. 

Dlsfc. — 9  T.  L.  R.,  72. 

2.  A  Court-sale  cannot  change  the 
nature  of  the  tenure  of  the  property  or  the 
particular  enactment  by  whioh  it  wa6  gover¬ 
ned  before  such  sale.  The  purchaser— 
whatever  may  be  his  caste  or  creed— buo- 
oeeds  to  all  the  right,  title  and  interest  of 
the  judgment-debtor. 

The  purchaser  of  a  jenmom  at  a  Court- 
sale  is  treated  in  all  respects  as  the  original 

A  publio  sale  in  execution  of  a  decree 
vests  in  the  purchaser  the  right,  title  and 
interest  possessed  on  the  land  by  the  judg- 
mant-debtor.  STo  portion  of  suoh  rights  can 
be  taken  away  from  the  porohaser  in  . the 
absence  of  a  statute  authorising  the  deprlv- 


While  a  Oourt-purohaser  sueoeeds  to  all 
the  rights  and  privileges  of  the  debtor  in 
relation  to  the  property  purchased,  he 
equally  becomes  liable  to  albthe  obligations 
oreated  by  the  latter  in  favour  of  third 
parties  in  respect  of  that  property 

ST,  L.R.,6, 
Ref—4  T.  L.  J.,  117, 

3.  A  sale  by  Court  of  Tarwad  property 
in  execution  of  a  decree  against  the  Karana- 
van,  being  held  not  merely  on  behalf  of  the 
Karanavan  individually,  but  pin  his  behalf 
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as  representative  of  the  Tarwad,  absence  of 

gale,  as  in  the  case  of  a  private  sale  by  the 
Karanavan.  The  sale  is  made  on  behalf  of 
all  those  whom  the  decree  would  bind  in 
the  afasenoe  of  any  allegation  of  fraud,  &c. 
There  is  no  analogy  between  a  sale  In  exe- 
option  of  a  decree  and  a  private  sale.  In 
the  one,  the  purohaser  derives  his  title 
through  the  vendor,  and,  in  the  other,  he 
enquires  a  title  by  operation  of  law  adverse, 
ly  to  the  judgment-debtor.  — 


4.  The  uniform  practice  of  the  Courts 
has  all  along  been  to  determine  the  interest 
oonveyed  by  a  sale  in  execution  of  a  money 
deoree,  with  referenoe  to  the  powers  of  the 
judgment-debtor  to  bind  the  family  by  the 
contract  whioh  is  the  basis  for  such  decree, 

between  an  ordinary  Hindu  family  in  its 
undivided  condition  and  a  Malabar  Tar  wad. 


5.  Section  2S1  applies  only  to  oases 
where  the  property  has  been  attached 
In  execution  of  the  deoree  ;  and  an  attaoh- 
ment  before  judgment  is  not  such  an  attach- 
ment  without  a  fresh  application  ior  exe¬ 
cution  in  the  prescribed  form,  though  Sec¬ 
tion  m  l~  Or.  XXXVI,  r.  11  ]  dispenses 
with  the  necessity  for  a  re-attachment.— 


6.  A,  in  the  capacity  of  judgment-oredi- 

ohanoe,  certain  properties  of  the  same 
name  as  purchased  by  B  in  the  same  sale. 
B  sued  A,  on  the  mere  identity  of  the  name 
ior  the  declaration  of  his  title  to  the  same. 
The  Courts  below  dismissed  B’s  olaim.  It 
was  contended  in  special  appeal  that  A  was 
estopped  from  saying  that  the  property  pur¬ 
chased  by  him  in  the  Court  sale  was  a  dif¬ 
ferent  property  bearing  a  different  name. 

Held,— (1)  As  there  was  no  intention  on 
the  part  of  A  to  deoeive  B  by  misrepresenta¬ 
tions  and  no  inducement  to  him  to  act  on 
such  deception,  there  was  no  estoppel  in 


the  case  and  that  it  did  not  fall  within  the 
purview  of  Seotion  115  of  the  Evidenoe  Act. 

(2)  An  execution  creditor  gives  no  im¬ 
plied  warranty  of  title  to  a  judgment-debtor 
to  property  sold  at  his  instance. 

8emble.— The  distinction  between  private 
and  Court  sales  or  sales  in  invituin  is  that, 
in  the  former,  the  price  is  fixed  by  the  ven¬ 
dor  and  the  pnrohaser  alone,  while  in  the 
latter,  the  sale  must  be  made  by  publio  auc¬ 
tion  conducted  by  a  publio  officer,  of  whioh 
notice  must  be  given  as  directed  by  the  Act 
and  at  whioh  the  public  are  entitled  ito  bid. 
Under  the  former,  the  purohaser  derives 
title  through  the  vendor  and  cannot  acquire 
a  better  title  than  that  of  the  vendor.  Un¬ 
der  the  latter,  the  purohaser,  notwith¬ 
standing  he  acquires  merely  the  right,  title 
and  interest  of  the  debtor,  acquires  the 
same  by  operation  of  law  adversely  to  the 
debtor—  15  T.  L.  J.,  29, 

7.  A  obtained  a  deoree  against  B  and 
attached  and  brought  to  Court-sale  certain 
properties  in  whioh  B  had  only  a  reversion- 

the  succession  opened,  B  beoame  the  full 
owner  and  he  sold  the  properties  to  C.  C 
brought  a  suit  for  possession  as  against  A, 

field.— The  sale  in  execution  of  B'a  inter¬ 
est  in  the  properties  being  a  transfer  of  an 
expectanoy  was  null  and  void,  as  the  trans¬ 
action  was  opposed  to  publio  policy  and  in- 

8.  A  mortgagor,  judgment-debtor,  died 
after  deoree.  The  decree-holder  brought 
on  reoord  a  wrong  person,  conducted  pro¬ 
ceedings  in  execution  and  the  equity  of  re¬ 
demption  in  the  plaint  properties  was  even¬ 
tually  sold  and  purchased  by  plaintili  in 
1077.  In  a  suit  for  redemption  filed  in  1081, 
the  mortgagees  inter  alia  contended  that 
the  court-sale  under  whioh  plaintiff  claimed 
his  right  of  redemption  was  not  valid  as  the 
proper  representatives  were  not  impleaded. 

field. — (})  Even  though  the  right  person 
was  not  on  reoord  as  legal  representative 
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63.  Save  as  otherwise  presoribed,  every  sale  in  execution  of  a 
Sales  by  whoai  o  decree  shall  be  oouduoted  by  aa  officer  of  the  Oourt 

daotei  and  how  made,  or  by  suoh  other  personas  the  Court  may  appoint 
in  this  behalf:  and  shall  be  made  by  public  auction 
in  manner  prescribed. 

64.  (1)  Where  any  property  is  ordered  to  be  sold  by  public 

auction  in  execution  of  a  decree,  the  Court  shall 
by^hbl^MuSoii^  SalBS  cause  a  proclamation  of  the  intended  sale  to  be 
made  in  the  language  of  such  Court. 


of  the  judgment-debtor  in  execution,  the 
sale  was  only  voidable.  Any  step  to  set  it 
aside  must  be  taken  within  one  year  of  the 
sale  being  confirmed  and  irregularities, 
suoh  as  bringing  in  the  wrong  representa¬ 
tive  in  execution,  did  not  $er  se  vitiate  the 


(2)  The  sale  not  having  been  sought  to 
be  set  aside  within  suoh  time,  the  plaintiff’s 
title  under  the  purohase  had  become  abso¬ 
lute  under  Article  8  (a)  of  the  Limitation 
Regulation .—  26  T.  L.  R.,  70 

(=  1  T.  L,  <K  292). 

Fol.— 26  T.  L.R.,131 

(=1  T.  L.  J.,  195). 

9.  No  member  of  a  judgment-debtor’s 

of  Tarwad  property  on  any  ground  what¬ 
ever  unless  he  brings  his  suit  within  one 
year  from  the  date  of  the  sale. 

The  nature  of  the  amendment  made  in 
Artiole  8  by  Regulation  V  of  1068  makes  it 
clear  that  the  term,  ‘to  set  aside  an  execu¬ 
tion  sale’,  as  applied  to  sales  held  in  exe¬ 
cution  of  decrees  against  the  members  of 
the  family  of  the  parties  who  seek  to  set 
them  aside  should  be  interpreted  as  apply¬ 
ing  to  all  suits  when  the  validity  of  suoh 
sales  comes  into  question.  The  objeot  of 
suoh  an  enaotment  is  probably  to  minimise 
collusive  suits  by  members  of  a  Tarwad. — 
26T.L.R.,  131 

(“IT.LJ.,  196 ). 


10.  A  sale  without  tho  proper  represen¬ 
tatives  being  brought  on  the  record  is  not  a 
nullity.  It  is  operative,  though  liable  to 
be  set  aside  for  due  cause.  “The  Limita- 
lion  Act  protects  bona  fide  purchasers  at 
judioial  sales  by  providing  a  short  limit  of 
time  within  whioh  Baits  may  bo  brought  to 
set  them  aside.  Ii  the  protection  is  to  be 
confined  to  suits  whioh  seek  no  other  relief 
than  a  declaration  that  the  sale  ought  to  be 
set  aside  and  is  to  vanish  directly  some 
other  relief  consequential  on  the  annulment 
of  the  sale  is  sought,  the  protection  is  ex¬ 
ceedingly  small.”  (S'.  B.)  — 

29  T.  L.R.,  133 

(a3T.t.J.,  382), 

11.  See  also— 

See,  S3.—  13  T.  L.  R.,  181. 

15  T.  L.  J„  324,. 

„  55.-  9  T.  U.  R.,  72. 

„  56—  IS  T.  L.  J.,  384. 

„  59.—  8  T.  L.  R.,  119. 

Or.  XXI,  r.  56—7  T.  L.  R.,  134. 

13  T.  L.  R.,  BO. 

„  r.  69. — 40  T,  L.  R.»  246 

(=14  T.  L.  J .,338). 

Or.  XXI,  r.  93  [=S.  383=0.  XXI,  r.  65] 

See  Hole  73  of  this  Order  for  saving, 

In  execution  of  a  decree  for  money  ob¬ 
tained  by  the  plaintiff,  a  pro-note  whioh 
was  negotiable.  In  favonr  of  the  judgment- 
debtor  was  attaohed  and  seized.  The  Dis- 
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(2)  Such  proslacaitioa  shall  ba  drawn  up  after  notice  to 
the  d'33L'33'h.old3i*  and  the  judgment-debtor  and  shall  state  the  time 
and  place  of  sale,  aad  specify  as  fairly  and  accurately  as  possible — 

(a,)  the  property  to  be  sold  ; 

(b)  the  revenue  assessed  upon  the  estate  or  part  of  the 

estate,  'where  the  property  to  be  sold  is  an  interest 
in  an  estate  or  in  part  of  an  estate  paying  revenue 
to  the  Government  ; 

(c)  any  inoumbranoe  to  which  the  property  is  liable  ; 

(d)  the  amount  for  the  recovery  of  which  the  sale  is 

ordered ;  and 

(e)  every  other  thing  which  the  Court  considers  material 

for  a  purchaser  to  know  in  order  to  judge  of  the 
nature  and  value  of  the  property. 

(3)  Every  application  for  an  order  for  sale  under  this  Buie 
shall  be  accompanied  by  a  statement  signed  and  verified  in  the  manner 
hereinbefore  prescribed  for  the  signing  and  verification  of  pleadings 
and  containing,  so  far  as  they  are  known  to  or  can  be  ascertained  by 
the  person  making  the  verification,  the  matters  required  by  Sub-rule 
(2)  to  be  specified  in  the  proclamation. 

(4)  Eor  the  purpose  of  ascertaining  the  matters  to  be  speci¬ 
fied  in  the  proclamation,  the  Court  may  summon  any  person  whom  it 
thinks  necessary  to  summon  and  may  examine  him  in  respect  to  any 
suoh  matters  and  require  him  to  produce  any  document  in  his  possession 
or  power  relating  thereto. 


was  being  executed,  endorsed  the  note  in 
favour  of  the  plaintiff,  decree-holder.  The 
plaintiff  brought  the  suit  to  reoover  money 
under  the  said  pro-note 
Held.— The  mere  endorsement  of  the 
pro-note  by  the  Munsiff  was  ineffectual  to 
Invest  the  plaintiff  with  the  title  to  the  pro- 


In  order  that  the  property  in  a  negotia. 
ble  instrument  may  vest  in  a  purchaser,  it 
is  essential  that  the  instrument  should  be 
sola  either  by  pubiio  auction  or  through  a 
broker  as  provided  in  Sections  283  and  293 


[  —  Or.  XXI,  r.  7a]  of  the  Civil  Procedure 
Code,—  29  T.  L.  R.,  41 

(=  3  T.  L.  d.,  379). 

Or.  XXI,  r.  64  [=  S.  284= Or.  XXI,  r.  66] 

1.  1.  Sub-Rule  (2). — The  words  “be  drawn 

up  after  notioe . and  shall"  are  new. 

2.  Sub-Rule  (3).— This  is  new, 

3.  Sub-Rule  (d).-Ihe  words  “  on  the 
application  of  the  judgment-creditor”  which 
occurred,  in  the  old  ‘  Seotion,  after  the 
words  "the  ponrt  may”  have  been  omitted. 
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The  words  “whom  it  thinks  neoess&ry  to 


4.  The  following  second  Para  of  the 
old  Seotion  and  the  first  sentenoe  of  the 
third  Para  (the  seoond  sentenoe  being  Sub- 
Rule  4)  have  been  omitted 

2nd  Para.— ‘‘The  proclamation  shall  fur- 
ther  deolare  that  the  sale  extends  only  to 
the  right,  title  and  interest  of  the  judg¬ 
ment-debtor  in  the  property  specified  there¬ 
in,  and  that  the  particulars  mentioned  in 
Clauses  (a),  (6),  (c),  (<2)  and  (e)  are  stated  in 
so  far  as  they  are  known.” 

Court  -with  the  particulars  above  mentioned 
as  far  as  he  maybe  able  to  ascertain  them.” 

U.  The  provision  for  notice  made  in 
Snb-Rule  (2)  is  to  “give  eflect  to  a  practice, 
which  is  stated  to  be  followed  with  great 
advantage  In  Calcutta,  of  drawing  up  pro¬ 
clamations  after  notioe  to  the  parties,  who 
are  thus  afforded  an  opportunity  of  settling 
the  contents  correctly,  and,  in  a  great  mea¬ 
sure,  are  restrained  from  subsequently 
raising  obstructive  and  dilatory  objections." 

India  Gasette 
dated  21-S-1903,  Pt.  V, 

III.  For  Form  of  Warrant  at  sale  of 
see  Appendix  E,  Form  No.  27. 

For  Form  of  Notioe  of  the  day  fixed  for 
settling  a  sale  proclamation,  see  Appendix 
E,  Form  No.  28. 

For  Form  of  Proclamation  of  sale,  see 
Appendix  E,  Form  No.  29. 

For  Form  of  Order  on  the  Nazir  for  oaus- 
ing .service  of  proclamation  of  sale,  see 
Appendix  E,  Form  No.  30. 

IV.  After  Seotion  284,  there  was  in  Re¬ 
gulation  II  of  1065,  the  following  Seotion 
taken  from  the  Indian  Code  of  1882,  It  has 
been  omitted  here,  as  in  the  existing  Indian 
Code:— “265.  Indemnity  of  Judges,  do, — 
No  Judge  or  other  phblio  officer  shall  be  an¬ 
swerable  for  any  error,  mis-statement,  or 
omission  in  any  proclamation  under  Section 


284,  unless  the  same^has  bun  committed  or 
made  dishonestly.” 


1.  A  mortgagee  leased  to  the  mortgagor 
the  several  properties  mortgaged  to  him 
and  obtaining  a  deoree  for  arrears  of  rent 
due,  attached  the  equity  of  redemption  in 
some  of  those  properties.  In  the  proclama¬ 
tion  of  sale,  the  r.ortgage  debt  due  to  the 
mortgagee  was  mentioned  in  one  lump.  The 

gagor’s  prayer  that  the  mortgagee  should 
be  ordered  to  apportion  the  mortgage 
amount  in  proportion  to  the  value  of  each 
property  separately : 

Held.— Because,  as  a  rule,  a  mortgage  is 
indivisible,  the  Court  cannot,  without  the 
mortgagee’s  consent,  apportion  the  amount 
on  eaoh  property  according  to  its  value. 


Seotion  284  prescribes  the  mode  in  whioh 
proclamations  of  sale  should  Isbuo  and  what 
particnlars  they  should  contain,  and  one  of 
the  particulars  is  the  mention  of  the  amount 
of  any  enoumbranoe  on  the  property,  if  one 
should  exist.  The  deoree-holder  had  by 
mentioning  the  mortgage  amount  fully 
complied  with  the  requirements  of  the  Seo- 
tion—  17  T.  L.  R,  110. 


Pet.— 27  T.  1.  R.,  18 


2.  The  holding  of  a  sale  on  a  wrong  date 

is  a  mere  irregularity,  and  will  not  make 
the  sale  a  nullity.—  2  S.  D„  269. 

3.  Under  a  deed  of  mortgage,  the  mort¬ 
gagor  beoame  lessee  of  the  property  mort¬ 
gaged,  and  arrears  of  rent  were  deolated  by 
the  deed  to  be  a  charge  on  the  property. 
The  mortgagee-lessor  obtained  a  decree  for 
arrears  of  rent;  and  in  execution  of  the  de¬ 
oree  the  property  was  sold  subjeot  to 
the  mortgage  amount  and  purchased  by  a 
stranger.  The  mortgagee  obtained  a  seoond 

orued  due  after  date  of  first  suit,  lu  execu¬ 
tion  proceeded  against  the  property  in  the 
hand's  of  the  purchaser  under  the  first 
court-sale.  It  was  contended  on  behalf  of 
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the  purchaser  that  the  mortgagee,  haying 
omitted  at  the  time  of  first  sale  fco  mention 
the  existence  of  arrears  of  rent  which  were 
chargeable  on  the  property,  oould  not  pro* 
oeed  against  the  property  which  was  sold 
free  of  all  charges  except  the  one  mentioned 

the  mortgagee  failed  to  mention  the  exis¬ 
tence  of  any  farther  charge  in  Ms  favour, 
the  auction-purchaser  took  the  property 
free  of  all  charges  on  account  of  subsequent 

gagee  to  disclose  the  existence  of  other 
liens  on  the  property  most  be  t&en  to 
amount  to  a  waiver  on  his  part  of  his  right 
to  enforce  such  liens. 

The  omission  of  the  execution  creditor  to 
mention  in  the  sale-proclamation  any  second 
or  subsequent  charge  that  he  may  have  on 
the  property  raises  a  presumption  that  the 
sale  in  execution,  following  on  the  procla¬ 
mation,  was  free  of  the  subsequent  or 


“The  purchaser,  if  he  knew  of  the  mort¬ 
gage,  was  entitled  to  assnme,  unless  notified 
to  the  contrary,  that  the  plaintiff  was  selling 
the  whole  interest  in  the  mortgaged  pro¬ 
perty  ;  and  if  he  did  not  know  of  the  mort¬ 
gage,  that  the  plaintiff,  at  all  events,  had  no 
lien  over  the  property  which  be  was  bring¬ 
ing  to  sale  and  was  not.  under  the  provisions 
of  the  Code,  bound  to  search  the  register 
to  ascertain  whether  the  plaintiff  held 
a  lien  over  the  property  or  not.”  (22  Bom., 
b86).—  20T.L.  R.,  864 

(=2T.LJ„U6). 

4.  When  a  Jenmi  brings  his  Kanom  pro¬ 
perty  to  sale  for  arrears  of  Miohavarom, 
due  up  to  a  oertain  date,  without  declaring 
that  the  holding  was  snbjeot  at  the  time  of 
sale  to  a  further  charge  in  his  favour  for 
arrears  of  a  subsequent  period,  the  anotion- 
pur chase c  takes  the  property  free  of  all  en- 


The  fact  that  the  Jenmi  has  himself  be¬ 


come  the  purchaser  does  not  make  any  dif- 


sonal  decree  against  the  tenant  for  the  sub- 

of  possession  of  the  holding  purchased  in 
execution.—  29  T.  L.  R.,  108 

(*3T.  L.J.,  409). 

5.  The  deoree-holder  in  a  suit  attaohed 
800  bags  of  paddy  belonging  to  the  judg¬ 
ment-debtor  and  in  the  possession  of  a 
stranger  on  behalf  of  the  judgment-debtor. 
In  the  proclamation  of  sale,  the  deoree- 
holder  stated  that  the  bags  contained  each 
150  lbs.  of  paddy.  The  plaintiff  purchased 
them  in  Oourt  auction  and  found  on  mea¬ 
surement  the  quantity  to  be  lees.  It  was 
found  that  there  was  no  fraud  on  the  part 
of  the  deoree-holder  and  that  the  plaintiff 
had  inspeofced  the  paddy  before  purchasing, 

Meld,—  The  deoree-holder  (defendant) 
was  not  liable  for  the  loss.  The  extent  and 
value  set  forth  in  the  sale  proclamation  is 

not  fraudulently  mis-stated.  The  defend¬ 
ant  owed  no  duty  to  the  plaintiff  who  was  a 
stranger  to  him.—  5  T.  L.  J.,  96, 

6.  The  order  of  the  District  Judge  was 
—The  proclamation  may  be  issued  subject 
to  the  determination  by  the  Oourt  on  a 
subsequent  date  of  the  aotual  amount  due. 

Such  an  order  to  issue  proclamation 
should  not  have  been  passed  before  deciding 
the  judgment-debtor’s  objection  as  to  the 
correctness  of  the  amount  payable  under 
the  deoreo—  8T.L.J.,«M. 

7.  A  gross  under-statement  of  the  value 
olthe  property  in  the  proclamation  ie  a 
material  irregularity  in  publishing  and  eon- 
dueling  the  sale,  under  Seotion  308, 0.  P.O., 
[  Or,  XXI,  r.  87],  against  which  the  judg. 
menWebtor  will  be  entitled  to  seek  reliet 
under  that  Seation. 

“Ills  tone  that  the  mis-statement  ia 
something  more  grave  than  an  ordinary 
irregularity  Of  prooednre;  but  the  fact 
that  it  is  so  and  that  it  was  made  gratui¬ 
tously  lty  the  deoree-holder  and  the  Court 


no 
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does  not  prevent  it  from  being  a  material 
irregularity  in  publishing  or  conducting  the 

special  remedy  provided  by  the  above  Sec¬ 
tion.  Whatever  material  fact  is  stated  in 
the  proclamation  (and  the  value  of  the  pro¬ 
perty  is  a  material  faot),  must  be  considered 
as  one  of  those  things  ‘whioh  the  Court  oon- 

and  it  is  enacted  in  terms  express 

enactment  is  hardly  necessary  for  suoh  an 
object)  that  those  things  shall  be  stated  as 
fairly  and  accurately  as  possible.”  (30  All., 
412).—  9  T,  L.  J.,  271. 

8.  Before  the  property  was  sold,  the 
judgment-debtor  complained  to  the  Court 
that  the  schedule  of  proclamation  did  not 
oorreotly  specify  the  value  of  the  property 
sought  to  be  sold  or  the  number  of  trees 
standing  thereon. 

Held.— Section  284,  0.  P.  a,  does  not  re¬ 
quire  the  executing  Court  to  make  an  in¬ 
vestigation  on  the  application  of  the  judg¬ 
ment -debtor  into  the  question  of  the  value 

deuce  and  to  come  to  a  decision  on  the 
point.  The  judgment-debtor  has  his  re¬ 
medy  under  Seotion  308  [a  Or.  2X1,  r.  87] 
if  tbe  property  happens  to  be  undersold  in 
oonseqnence  of  a  material  mie-representa- 
tion  of  its  value  in  the  proclamation  sche¬ 
dule.—  12  T.  L .  J.,  276. 

Bek-19  T.  L.  J„  924. 

9.  The  assignee  of  an  auction-purchaser 
put  in  a  petition  praying  that  item  No.  1  des¬ 
cribed  in  the  sale  certificate  granted  to  him 
as  “Kalla  rkottu  Dtvaswom  Pattom  Palla- 
thupurayidom  Survey  No.  472/1A,  measur¬ 
ing  33  cents”  should  be  oorreoted  as  “Eu- 
diyiruppu,  Second  Kannaru  Survey  No. 
677/25  in  97  measuring  one  aore  and  one 
cent.”  This  petition  was  opposed  by  the 
deoree-holder  and  was  rejected  ,  by  the 
Munsiff.  The  District  Judge,  ou  appeal, 
allowed  the  correction.  The  defendant  and 
his  assignee  appealed. 

Held,— Tbe  question  for  decision  was 
whether  the  prayer  of  the  assignee  of  the 


auction-purohaser  for  correction  of  ne 
description  of  item  No.  1  property  in  the 
sale  certificate  could  be  allowed. 

The  High  Court,  after  finding  upon  evi¬ 
dence  that  it  was  not  possible  to  come  to 
any  oertain  conclusion  as  to  the  identity  of 
the  property  actually  sold,  held 

This  is  not  a  case  where  the  maxim  falsa 
demonstrate  non  noeet  ctm  de  torpors  con¬ 
stat  (mere  false  description  does  not  vitiate 
if  there  be  sufficient  oertainty  as  to  the  ob- 
jeot)  applies.  The  maxim  is  often  stated 
without  the  addition  of  the  words  cwn  de 
corpora  constat.  Bat  these  words  are  of 
importance.  The  maxim  applies  only  to 
cases  in  whioh  tbe  false  demonstration  is 
superadded  to  that  which  was  sufficiently 

Seotion  284  requires  that  the  sale  pro¬ 
clamation  shall  specify,  as  fairly  and 
accurately  as  possible,*(among  other  things), 
the  property  to  be  sold,  any  encumbrance 
to  whioh  tbe  property  is  liable,  and  every 
other  thing  which,  it  is  necessary  for  the 
purchaser  to  know  in  order  to  judge  of  the 
nature  and  value  of  the  property,  and  that 
the  judgment-creditor  shall  furnish  the 
Court  with  the  particulars  above  mentioned. 
The  object  of  the  above  provisions  is  clearly 
to  enable  the  intending  purchasers  to  have 
an  accurate  idea  of  the  nature  of  the  pro¬ 
perty  they  are  going  to  purchase  and  to 
protect  the  judgment-debtor  against  this 
property  being  sold 1  for  an  inadequate 
amount  as  a  result  of  misdescription.  It 
will  open  a  wide  door  to  fraud  if  decree- 
holders  could  sell  properties  through  Court 
with  misleading  descriptions  and  purohase 
the  same  themselves  as  in  the  oase  and 
afterwards  get  the  sale  certificate  oorreoted 
with  material  alterations  in  the  description 
of  the  property  as  stated  in  the  procla¬ 
mation  for  sale.—  38  T.  L.  R.,  17 

(a  12  T,  UJ.,  278). 

Ref.— 12  T,  L.  J.,  283. 

property  sought  to  be  sold  should  be  regard¬ 
ed  as  an  enodmbranoe  whioh  should  be 


m 
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mentioned  in  a  sale  proclamation,  if  the 
right  to  such  arrears  ie  intended  to  be  re¬ 
served.—  15  T,  L.  J .,334. 

11.  The  preponderance  of  authority  is 
in  favour  of  the  view  that  proceedings  un¬ 
der  Section  2S4,  C.  P.  C.,  are  ministerial 
proceedings,  and  that  an  order  made  in  snoh 
proceeding*  is  not  a  decree  appealable  as 
snoh  within  the  meaning  of  Section  23S 
[  new  Section  40  ].— O&tt# r.— 

17  T.  L.  J.,  121. 

Ref. — 43  T.  L.  R.,  429 

(=19  T.  L.  J„  491). 

12.  An  order  passed  under  Rule  64  of 
Order  XXI  is  a  judioial  order  and  not  a 

For  such  an  order  to  become  appealable 
satisfies  the  definition  of  a  decree  under 


can  be  taken  to  have  settled  some  points  re¬ 
lating  to  the  execution  of  the  decree,  snoh 
as  the  settling  of  the  boundaries  and  the 
determination  that  certain  accredited  land 
should  be  included  in  the  property  to  be 
sold,  they  would  fall  within  the  ambit  of 
Section  40  of  the  Code,  as  they  neoassarily 
relate  to  the  execution  of  the  decree  within 
the  meaning  of  that  Seotion. 

When  the  application  is  that  the  sale  of  a 
portion  of  the  property  of  the  judgment- 
debtor  should  be  postponed  till  the  other 
properties  are  sold,  an  order  passed  on  the 
application  falls  under  Seotion  40.  This 
does  not  belong  to  the  class  of  orders  ex¬ 
pressly  declared  appealable  as  such  under 
Order  XLH,  Rule  1.  The  order  appealed 
against  is  a  decree  under  Seotion  2  (2) 
against  whioh  an  appeal  would  clearly  lie 
under  Seotion  76. 


lermmafcion  of  particulars 


under  Rule  64  of  Order  XXI  wi 


e  the  only  objection  is  : 
bs  been  undervalued,  t 
ig  that  point  is  not  s 


peal,— 

13.  An  order  pass 
Order  XXI  settling  tl 


»  available  in 
it-debtor 
1  justify 


a  judgment-debtor  to  claim  the  same,  even 
if  he  had  failed  to  set  up  the  same  in  the 
suit  itself,  the  transaction,  on  the  strength 
of  whioh  he  claims  such  right,  having  taken 
place  before  the  date  of  the  suit.  Suoh  a 
right  could  be  validly  set  up  even  if  the 
same  had  been  olaimed  in  the  suit  itself  and 
refused,  as  the  proper  Btage  at  which  the 
same  could  be  set  up  was  during  the  execu¬ 
tion  proceedings.  What  should  be  looked 
to  in  suoh  oases  is  that  the  mortgagee’s  in¬ 
terests  are  not  in  any  way  jeopard!  " 


takes  of  a  judioial  character,  and  unless 
vacated  would  conclude  the  parties  so  far 
as  suoh  questions  are  oonoerned _ 

14.  Ordinarily,  orders  under  Order  XXI,- 


looutory,  character,  though  they  could  n< 
be  treated  as  being  strictly  ministerial  I 
their  nature.  But  if,  however,  the  qrde 


L.  R.,  42 


J.,  491). 


15.  The  appeal  was  against  an  order  In 
execution  dismissing  the  objection  petition 
of  the  judgment-debtors  to  the  proclama¬ 
tion  and  sale  of  the  properties  covered  by 
the  deoree.  The  objection-petition  stated 
that  the  properties  had  been  misdesoribed 
and  undervalued  and  that  there  was  a  defect 
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65.  (1)  Every  proclamation  shall  be  made  and  published,  as 
nearly  as  may  be,  in  the  manner  prescribed  by  Rule 
olSto.”1*1118  Pr°'  52,  Sub-Rule  (2). 

(2)  Where  the  Court  so  directs,  such  proclamation  shall 
also  be  published  in  the  Government  Gazette  or  in  a  local  newspaper, 
or  in  both,  and  the  costs  of  such  publication  shall  be  deemed  to  be  costs 
of  the  sale. 


(3)  Where  property  is  divided  into  lots  for  the  purpose  of 
being  sold  separately,  it  shall  not  be  neoessary  to  make  a  separate  pro¬ 
clamation  for  each  lot,  unless  proper  notice  of  the  sale  cannot,  in  the 
opinion  of  the  Court,  otherwise  he  given. 


On  behalf  of  the  respondent-deeree-holder 
a  preliminary  objection  was  raised  that 
no  appeal  lay.  It  was  contended  that 
the  order  was  of  a  ministerial  and  adminis¬ 
trative  nature  and  not  a  judicial  one  and 
that,  oven  if  it  was  treated  as  a  judicial  one, 
it  could  not  be  considered  to  be  the  deter¬ 
mination  of  a  question  within  Seotion  40  so 
as  to  constitute  a  deoree  under  Seotion  2  of 
the  Code. 

1)  The  order  in  question  was  a 
judicial  order.  The  insistence  of  issue  of 
notioeto  the  other  side  and  the  enabling 
provision  authorising  the  Court  to  summon 
witnesses  for  examination  or  production  of 
doouments  would  constitute  proceedings 
under  Order  XXI,  Rule  64,  of  the  Code 
judicial  proceedings  in  the  eye  of  law. 

(2)  All  orders  passed  under  Order  XXI, 
Role  64,  oould  not  be  treated  as  falling 
under  Section  40.  If,  however,  they  decid¬ 
ed  some  questions  relating  to  the  execution 
of  the  deoree,  the  orders  would  fall  within 
the  ambit  of  Section  40,  and  be,  therefore, 
appealable  as  deorees  under  Section  2  (2)  of 
the  Code.  In  this  view,  the  order  in  ques¬ 
tion,  so  far  as  it  related  to  misdescription 
and  defect  of  parties,  fell  within  the  pur¬ 
view  of  Seotion  40  of  the  Code  and  was  ap¬ 
pealable.  But  so  far  as  the  question  of 
under-valuation  was  concerned,  the  order 
oould  not  be  treated  as  one  falling  under 
Seotion  40  and  was  not,  therefore,  appeal- 
able—  19  T.|.,d.,  330. 


16,  See  also— 

Or.  XXI,  r.  62.— 15  T.  L.  R.,  99. 

„  r,  87. — 39  T.  L.  R.,  911 

(=14T.L.d  .,207). 


Or.  XXI,  iv  65  t-S.  286 —Or.  XXI,  r.  67} 

1.  The  corresponding  Seotion  of  Regula- 
tiou  II  of  1066  ran  as  follows 

“286.  Mode  of  making  proclamation — 
The  proclamation  shall  be  made  in  man- 
net  prescribed  by  Seotion  271,  and  a  oopy 
thereof  shall  then  be  fixed  up  in  the  Court¬ 
house,  and  in  the  case  of  land  paying  re¬ 
venue  to  Government,  also  in  the  Tahsil- 

“If  the  Court  so  direct,  suoh  proclama¬ 
tion  shall  also  be  published  in  the  Official 
Gasette  and  in  some  local  newspaper,  and 
the  costs  of  such  publication  shall  be  deem- 
ed  to  be  oosts  of  the  Bale.” 

II.  Sub-Rule  (I).-l.  The  words  “as 
nearly  as  may  be  ”  are  Inserted  “because 
the  provision  appllee  generally  to  sales  of 
both  kinds  of  property,  and  in  the  case  of 
movables,  the  provisions  relating  to  im¬ 
movable  property  oannot  be  applied  in  their 
entirety.”—  India  Gazette 

dated  31-3-1903,  Pt.  7. 

2.  It  would  be  noted  that  the  word 
“then”  whioh  ooonrred  in  the  first  Para  of 
Section  286  above  given  did  not  find  a  place 
in  Section  271— see  under  Rule  62  Supra, 


F-  96. 
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As  the  present  Bnle  (65)  requires  that  the 
proclamation  shall  he  made  and  published 
in  the  manner  required  by  Buie  52,  Sub- 
Rule  (2),  the  word  “then"  was  added  in 
that  Rule,  as  “the  sequence  o£  acts  is  im¬ 
portant  with  reference  to  the  starting  point 
of  the  period  of  limitation  prescribed  in 
Rule  66."-  Ibid. 

IH.  Sub-Rule  (2).—' The  Courts  are  given 
“an  option  not  to  publish  in  the  Gazette, 
which  is  not  oommonly  read  by  the  classes 
most  affeoted.”-  Bid. 

Sub-Rule  (3). — This  incorporates  the  sub¬ 
stance  of  a  leading  decision  on  the  Bubjeot 
of  the  division  of  a  joint  property  into  lotB 
—12  Bom.,  368.  It  was  held  in  that  oase 
that  where  property  is  divided  into  a  num¬ 
ber  of  small  lots,  as  a  means  of  obtaining 
a  better  aggregate  price,  the  law  does  not 
require  that  separate  proclamation  should 
be  made  on  each  lot. 

IV.  Section  266  contains  the  neoessary 
directions  as  to  the  publication  of  a  procla¬ 
mation  of  sale.  The  word  “proclamation” 
used  in  the  Section  is  the  advertisement  of 
sale  prepared  in  the  manner  prescribed  in 
section  284  [  =  Buie  64],  The  verb  “made” 
in  the  first  sentenoe  of  the  Seotion  does  not 
obviously  mean  “drawn  up."  Its  meaning 
cannot  but  be  “published."  The  word 
■  “proclaimed"  in  Seotion  271  [  =  Buie  62  ] 
means  “published."  To  contend  that  both 
the  words  “proclaimed”  and  “proclama¬ 
tion"  should  be  understood  in  one  and  the 
same  sense  is  clearly  opposed  to  the  con¬ 
text.  The  Legislature  could  not  have  in¬ 
tended  to  dispense  with  the  affixing  of  the 
copy  of  the  proclamation  of  sale  on  the 
spot,  whioh  would  not  only  be  convenient 
to  many  intending  purchasers,  but  also  tend 
to  eeoure  better  prices  for  the  property 
sold,  by  increasing  the  number  of  bidders 
at  Court  auction,  The  oause  of  the  repeti¬ 
tion  in  Seotion  286  of  the  mode  of  publishing 
copies  of  proclamation  of  sale  in  Court  and 
Tahsildar’s  office  that  suoh  publication 
should  be  made  only  after  the  publication 
on  the  spot.'Whereas  in  the  case  of  attach¬ 


ment  order,  the  affixing  of  oopies  in  the 
Court-house  and  Tahsildar’s  offloe  oould  be 
done  before  the  property  is  actually  attach¬ 
ed.  The  adverb  “then”  used  in  Section 
266  in  oonneotion  with  the  affixing  of  oopies 
in  the  Court  and  Tahsildar’s  offioe  clearly 
supports  this  view.  As  a  difierenoe  in  the 
time  of  the  publication  of  order  of  attach- 
ment  and  proclamation  of  sale  in  the  Court 
and  Tahsildar’s  office  was  Introduced,  the 
repetition  in  Seotion  286  became  neoessary ; 
but  in  the  case  of  affixing  of  copy  of  the 
proclamation  on  the  spot  which  oould  |be 
done  tbnuUaneously  with  the  beat  of 
drum,  no  such  repetition  was  necessary. — 
13  T.  L.  R.  App.,  9. 

Case  Law. 

1.  The  omission  to  affiix  near  the  pro¬ 
perty  the  proclamation  of  sale  held  in  exe¬ 
cution  of  a  deoree  under  Seotion  286  of  the 
Civil  Procedure  Code  is  a  material  irregula¬ 
rity  whioh  vitiates  the  sale. 

The  words— “The  proclamation  shall  be 
made  in  the  manner  described  by  Seotion 
271”  in  Seotion  286  were  meant  to  include 
the  affixing  to  the  property  as  well  as  the 
publication  by  beat  of  tom-tom.  The  word 
“then”  following  the  above  phraseology 
indicates  that  the  affixing  in  the  Court-house 
and  the  Tahsildar’s  Cutoherry  is  to  be  in 
addition  and  not  instead  of  the  affixing  at 
the  spot.  The  Legislature  could  not  have 
meant  to  dispense  with  the  procedure  in 
question  as  it  is  highly  necessary  to  give 
intending  purchasers  full  particulars  of  the 
property  to  be  sold.—  21  T.  L.  R.,  157. 

2,  The  decree  was  against  three  brothers. 
The  sole  surviving  brother  applied,  on  be- 
half  of  himself  and  the  minor  son  of  a  de¬ 
property  alleging  material  irregularity,  bat 
he  withdrew  the  application  subsequently 
and  the  Court  sanctioned  it.  On  the  appli¬ 
cation  of  the  minor's  mother  for  a  review 
Of  the  order  on  the  ground  that  the  guard¬ 
ian  had  aoted  collusivejy,  the  Court  set 
aside  the  sale  to  the  full. 
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Regulation  viri  of  1100.  [  Or.  XXIT  r.  67 

66.  Save  in  the  case  of  property  of  the  kind  desoribed  in  the 

•  ’Time  o{  sale  proviso  to  Buie  41,  no  sale  hereunder  shall,  without 

i  '  the  consent  in  writing  of  the  judgment-debtor,  take 

■.  place  until  after  the  expiration  of  at  least  thirty  days  in  the  case  of  im- 
j  .  movable  property,  and  of  at  least  fifteen  days  in  the  case  of  movable 
property,  calculated  from  the  date  on  which  the  copy  of  the  proclama¬ 
tion  has  been  affixed  on  the  court-house  of  the  Judge  ordering  the  sale. 

67.  (1)  The  Court  may,  in  its  discretion,  adjourn  any  sale 
I  Ad'ooinmenfc  or  sto  hereunder  to  a  specified  day  and  hour,  and  the 
!  pageof^sale  ™  °r  P  officer  conducting  any  such  sale  may  in  his  discre¬ 
tion  adjourn  the  sale,  recording  his  reasons  for  such 

adjournment : 

Provided  that,  where  the  sale  is  made  in,  or  within  the  precincts 
■  of,  the  court-house,  no  such  adjournment  shall  be  made  without  the  leave 
of  the  Court. 


.  Held.— There  was  material  irregularity 
L'y  reason  of  the  inadequacy  of  the  prioe 
and  the  consequent  Iosb,  the  undervalua¬ 
tion  in  the  proclamation  list  and  the  omis¬ 
sion  to  Sffix  the  sale  proclamation  on  the 
spot.  The  lower  Court's  order  oould  be 
upheld  only  to  the  extent  of  the  minor's 
share,—  -  K.  P,  280. 

Fol.-9  271. 

Ref.— 13  T.  L.  J.,  m. 

3.  Held  (by  a  majority).— The  making 
of  a  sale  proclamation  on  the  property  of  a 
judgment-debtor  is  “execution  of  any  pro¬ 
cess  for  enforcing  the  judgment  on  pro¬ 
perty”  within  the  meaning  ol  Article  136  ol 
the  Limitation  Regulation  (old). 

Per  Viraraghava  Iyengar,  J, — Seotlon 
286  says  that  a  proclamation  is  under  the 
the  Code  made  in  the  same  manner  as  a 
warrant  of  attachment,  and  if  time  runs 
against  the  judgment-debtor  under  Artlole 
136  from  the  date  of  attachment,  it  seems 
to  me  that  there  is  no  suffioient  reason  for 
holding  that  time  eonld  not  ran  against 
him  irom  the  date  when  the  proclamation 
was  made  under  Seotlon  286.— 

9  T.  L.  J,  119, 
Fol.— 37  T.  L.  R.,  279 

(=11  T.  L.  J„  318). 


made  on  the  property  on  the  10th  Kanni 
1096,  bat  the  publication  in  the  TabBildar's 
offioe  as  oontemplatod  in  Seotion  286,  0,  p. 
C.,  was  efieoted  only  on  the  12tb  Kanni 
1096,  and  the  application  to  set  aside  the 
ex  parte  decree  was  made  on  the  10th  Thn- 
lam  1096  : 

Held. — The  application  was  not  barred 
under  Seotion  136  of  the  Limitation  Regu¬ 
lation  (old).  It  is  only  after  the  affixing  of  the 
oopy  in  the  Tahsildar’s  offioe  that  the  “pro¬ 
cess”  can  be  said  to  have  been  executed, 
whloh  means  carried  into  effeot.  The  pub¬ 
lication  in  the  Tahsildar’s  offioe  was  ad¬ 
mittedly  on  the  12th  Kanni  1096 ; .  and  the 

37  T.  L.R,  290 
(=13  T.  L.  J.,262), 

5.  See  also— 

Or.  XXI,  r.  52.— 13  T.  L.  R.  App.,  9 , 


Op.  XXi,  P.  60[=  S.  287= Or.  XXI,  r.  «S] 

Op.  XXI,  P.  67  [=S.  288  =  Or.  XXI,  r.  691 
Case 

1.  A  decree  granted  reliefs  separately 
against  each  property.  The  holder  of  one 
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Or.  xxi,  t  67]  the  oivii,  procedure  Code 

(2)  Where  a  sale  is  adjourned  under  Sub-rule  (1)  for  a  longer 
period  than  seven  days,  a  fresh  proclamation  under  Eule  65  shall  b?_ 
made,  unless  the  judgment-debtor  consents  to  waive  it. 

(3)  Every  sale  shall  be  stopped  if,  before  the  lot  is  knocked 
down,  the  debt  and  costs  (including  the  costs  of  the  sale)  are  tendered 
to  the  officer  conducting  the  sale  or  proof  is  given  to  his  satisfaction 
that  the  amount  of  such  debt  and  costs  has  been  paid  into  the  Court 
which  ordered  the  sale. 


ot  the  properties  deposited  in  Court  the  pro¬ 
portionate  debt  charged  upon  that  property. 
The  Court,  in  spite  of  the  deposit,  sold  the 
very  property  along  with  others  for  the 
realisation  of  the  remaining  portion  of  the 
debt.  In  the  appeal  preferred  by  the  depo¬ 
sitor  to  oanoel  the  sale  as  illegal,  it  was 
contended  by  tbe  purchaser  that  the  debt 
alluded  to  in  Seotion  288,  C.  P.  0.,  meant 
the  whole  of  the  deoree  debt  and  not  a  por¬ 
tion  of  it,  that  the  purohaser  not  being  a 
representative  of  any  of  the  parties  to  the 
suit,  Seotion  288  [new  Seotion  10]  would 
not  apply,  and  that,  therefore,  no  appeal 
lay  In  the  oase. 

Held.— (1)  The  said  deposit  oame  within 
the  meaning  of  debt  under  Seotion  238  and 
therefore,  the  sale  was  illegal.  The  Seo¬ 
tion  Imperatively  enjoins  the  stay  of  sale  if 
before  the  lot  is  knocked  down,  the  debt 
and  oosts,  &o,,  are  tendered  to  the  officer 
conducting  the  Bale. 

(2)  The  appeal  was  maintainable. 

Even  assuming  that  no  appeal  lay,  consi¬ 
dering  the  hardship,  if  not  the  injustloe 
done  to  3rd  defendant  (the  depositor  of  the 
proportionate  debt)  by  the  gross  oareleesness 
of  the  Judge  who  had  the  oonduot  of  the  sale 
in  not  obeying  the  striot  directions  contain¬ 
ed  in  Seotion  288,  this  matter  can  be  treated 
as  one  falling  under  the  Hfgh  Court’s  revi- 
sional  powers  granted  by  Section  668,  0.  P. 
0.  [new  Seotion  89]  and  suoh  order  passed 
as  may  seem  fit,--  16  T.  L.  R.  App.,  3. 

Eol.-20  T.  L.  B,,  161. 

26  T.  L.  R ,  246. 

Bef.-2  S.  D,  186. 


2.  In  execution  of  a  decree  a  sale  which 
was  adjourned  only  for  7  days  (the  deoree- 
debtor  applied  for  a  month's  adjournment 
to  enable  him  to  raise  funds),  took  plaoe  on 
the  9th  day  owing  to  the  intervention  oi 
some  holidays.  This  sale  was  impeached 
on  the  ground  of  irregularity  whioh  oaused 
ime-prpperty  to  be  under-sold.  The  lower 
Court  held  that,  as  the  sale  took  plaoe  or  ^ 
the  next  day  after  the  7th  day,  the  sa'ie 
oonld  not  be  set  aside. 

Held  (on  appeal).— (1)  There  was  mate¬ 
rial  irregularity  in  the  publication  of  the 
sale. 

Seotion  288  lays  down  that  an  adjourn¬ 
ment  of  the  sale  may  be  made  by  the  Court 
for  seven  days  without  a  fresh  proclamation,  . 
No  sale  oan  tak„epJaoe  without  a  proclama¬ 
tion  and  the  Code  allows  the  proclamation  to 
be  omitted  only  in  the  oase  of  a  sale  adjourn¬ 
ed  for  seven  days.  The  omission  to  advertise 
a  sale .  1b  an  irregularity  of  a  material 
nature.  The  omission  to  publish  a  sale  by 
beat  of  drum  has  been  held  to  be  a  material 
irregularity.  When  a  sale  fixed  for  20th 
November  was  delayed  until  the  22nd 
without  any  order  of  postponement  or  a 

fresh  proclamation,  it  was  ruled  there  was 

material  Irregularity. 

(2)  The  question  of  substantial  loss  was 
not  tried  and  the  oase  was  therefore 
remitted  under  Seotion  633, 0.  P.  0.  [=0r. 

XL,  r.  22],  for  disposal  de  novo — K.  P.,  663. 

3.  See  also— 

Seo,  40.— 2  S.  D.,  236. 

2»t.  L.R.,m  'r* 
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REGULATION  VIII  OF  IP.  (  Or  XXI,  r.  69 

68.  Any  deficiency  of  price  which  may  happen  on  a  re-sale  by 
Defaulting  purchaser  1033011  of  the  purchaser’s  default,  and  all  expenses 

answerable  for  loss  on  attending  such  re-sale,  shall  be  certified  to  the 
re’8a  e‘  Court,  by  the  officer  or  other  person  holding  the  sale, 

and  shall,  at  the  instance  of  either  the  decree-holder  or  the  judgment" 
j  debtor,  be  recoverable  from  the  defaulting  purchaser  under  the  provi- 
.  sions  relating  to  the  execution  of  a  decree  for  the  payment  of  money. 

69.  (1)  No  holder  of  a  decree  in  execution  of  which  property  is 
peoree-hoider  not  to  gold  shall,  without  the  express  permission  of  the 

bid  for  or  buy  property  ,  , .  ,  .  ,  „  c 

I  without  permission.  Court,  bid  for  or  purchase  the  property. 

j  (2)  "Where  a  decree-holder  purchases  with  such  permission, 

Where  decree-holder  the  purchase-money  and  the  amount  due  on  the 
pnrohases,  amount  of  decree  may,  subject  to  the  provisions  of  Section  59, 
paymen?.ay  be  takm  ““  be  set  off  against  one  another,  and  the  Court  exe- 
i  cuting  the  decree^  shall  enter  up  satisfaction  of  the 

decree  in  whole  or  in  part  accordingly.* 

(3)  Where  a  decree-holder  purchases,  by  himself  or  through 
another  person,  without  such  permission,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  the  judgment-debtor  or  any  other  person  whose 
interests  are  affected  by  the  sale,  by  order  set  aside  the  sale ;  and  the 
costs  of  Buch  application  and  order,  and  any  deficiency  of  price  which 
may  happen  on  the  re-sale  and  all  expenses  attending  it,  shall  be  paid  by 
the  decree-holder. 


Or.  XXI,  r.  68  [=  S.  290= Or.  XXI,  r,  71] 
For  Form  of  certificate  by  Officer  hold¬ 
ing  sale,  of  deficiency  of  price,  see  Appendix 
E,  Form  No.  81. 

Or.  XXI,  r.  69  [=S.  291=Or.  XXI,  r.  TO] 
1.  Sub-Rule  (1).— The  following  words, 
which  occurred  as  the  seoond  sentence  in 
the  corresponding  first  Para  of  Seotion  291 
of  the  old  Begnlation,  have  been  omitted 
“  The  Court  may,  in  granting  suoh  per¬ 
mission,  add  suoh  conditions  as  it  deems 
necessary." 

In  regard  to  the  sentenoe  thus  omitted,  it 
may  be  noted  that  Section  291  of  the  Indian 
Code  of  1882  did  not  oontain  it.  In  adopting 


that  Section,  the  above  sentenae  was  also 
added.  The  Statement  of  Objects  and 
Seasons  said 

“  18,  The  objeot  of  Seotion  291  is  to  pre¬ 
vent  the  purchase  of  property  by  the  jndg- 
ment-oreditor  at  a  nominal  price.  Permis¬ 
sion  is  to  be  granted,  before  the  property  is 
brought  to  sale.  If  it  is  unconditional,  the 
mischief  Bought  to  be  removed  may  be  com¬ 
mitted  under  the  direot  sanation  of  the 
Court,  It  is,  therefore,  expedient  that 
the  Court  must  have  the  power  of  setting 
aside  the  sale  when  it  finds,  that  the  pro¬ 
perty  was  grossly  undersold.  This  oan  be 
secured  only  by  empowering  the  Court  to 
attach  suoh  conditions  as  it  may  consider 
necessary,  to  the  permission  it  may  grant.” 


IB 
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2.  Sub-Rule  (3).— The  words  “subject  to 
the  provisions  of  Seotion  69”  have  been 
substituted  for  the  words  “if  be  so  desires.” 

3.  Sub-Rule  (S).-The  words  “whose 
interests  are  affeoted  by  ”  have  been  sub¬ 
stituted  for  the  words  “  interested  in.” 

Case  Law. 

t.  The  object  of  Section  291,  G.  V.  C.,  is 
to  prevent  judgment  oreditors  from  baying 
properties  at  nominal  prices  in  execution 

ting  fraud  upon  the  debtors.  This  will  not 
be  completely  secured  if  any  member  of  his 
family  is  allowed  to  purohase  the  property. 
The  benefit  which  the  Legislature  Intended 
to  oonfer  on  the  judgment-debtors  would  be 
lost  by  holding  that  the  restriction  laid 
down  by  Section  291  does  not  apply  to  the. 
undivided  members  of  the  creditor's  family. 
The  law  must  be  so  Interpreted  as  to  secure 
the  benevolent  object  of  the  Legislature 
and  to  prevent  the  mischief  which  the  law 
intended  to  remove. 

Where  the  undivided  Stshakaran  of  the 
judgment-creditor  purchased  the  property 
of  the  judgment-debtor  at  the  ooort  auotion: 

Held.— The  purchase  comes  within  the 
prohibition  under  Section  291  of  the  Civil 
Procedure  Code,-  17  T.  L.  R.  App.,  6- 

2.  No  appeal  lies  from  an  order  passed 
nnder  Section  291  granting  permission  to  a 
deoree-holder  to  bid  at  a  sale  in  execution 
of  his  deoree.  It  is  not  every  order  under 
Section  291  that  is  made  appealable  nnder 
Section  667,  danse  (16),  [  =  aew  Section  82 
and  Or.  XLII,  r.  1  ];  bnt  only  orders  refer¬ 
red  to  in  Clause  (3)  of  Section  291.  Seotton 
288  [new  Seotion  10]  is  not  wide  enough  to 
inolude  orders  under  Seotion  291.— 

26  T.  L.  R.,  147. 

8.  The  plalntifi,  who  was  a  decree-hold¬ 
er,  advanced  money  to  the  defendant  for 
his  purohase  in  his  name  Unami  for  the 
plalntifi,  of  property  acid  in  execution  of 
tha  deoree  held  by  the  plaintiff.  The  plain¬ 
tiff  sued  to  recover  the  money  he  had  so 


advanced  to  the  defendant  as  the  suit  to 
recover  the  property  purchased  bentmi  was 
barred  by  Seotion  314,  0 .  P.  0,  [new  Seotion 
58].  The  District  Judge  held  that  Seotion 
314  was  wide  enough  to  bar  the  plaintiff's 
suit  for  reoovery  of  money. 

3dd. — The  suit  was  not  maintainable  as 
the  plaintiff,  as  deoree-holder,  had  also  not 
obtained  the  sanotion  of  the  Oonrt  to  bid  at 
the  sale,  thus  violating  the  express  provi¬ 
sions  of  Seotion  291,  C.  P.  0.  He  was  not 
entitled  to  a  return  of  the  money  from  the 
certified  purchaser  who  had  purchased  with 
such  funds. 

“  It  is  not  neoessary  to  deoide  in  this  oase 
whether  Section  314  alone  forbids  a  suit  for 
the  purohase  money  by  a  person  not  a  party 
to  the  decree  who  advanees  money  for  a 
bo^ami  jmrohaj-.o  in  the  name  of  another  in¬ 
tended  to  benefit  the  person  paying  the,- 
money.  If  this  snlt  were  by  suoh  a  person, 
we  would  have  felt  considerable  jiuribt  in 
aomlng  to  the  oonolusion  that  this  Section 
forbade  his  suit  for  the  mojiffy.1’ — 

SO-TT  L.R.,  254 
/'"[=  8  T,  L.  d.,  90). 

4.  Seotion  291,  G,  P.  0.,  occurs  among 
■general  rules’ aerating  to  the  sale  of  pro¬ 
perty  both  movable  and  Immovable.  Seo¬ 
tion  295  e.  P.  0.  [  =  Or.  XXI,  r.  75]  ap¬ 
pears  among  the  rules  as  to  movable  pro¬ 
perty.  The  oonfiiot  between  the  two  Sec¬ 
tions  can  be  reoonoilea  only  by  treating 
Seotion  295  as  an  exception  to  Seotion  291. 

The  rule  of  eonstrnetion  is  that  ‘whenever 
there  is  a  particular  enactment  and  a  gene¬ 
ral  enactment  in  the  same  statute  and  the 
latter  taken  in  its  most  comprehensive 
sense,  would  overrule  the  iormer,  the  par- 
tieular  eaaotment  must  bs  operative  and 
the  general  enaotment  must  be  taken  to 
affect  only  the  other  part  of  the  statute  to 
which  it  may  properly  apply’. 

Another  rule  of  oonstruolion  whioh  leads 
to  the  same  result  is  that  the  later  provision 
overrides  the  earlier.  “Where  two  co¬ 
ordinate  Sections  are  apparently  inconsis¬ 
tent,  an  effort  must  be  made  to  reoonoUs 
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them.  If  this  is  impossible,  the  later  will 
generally  override  the  earlier.  Bub  a  par¬ 
ticular  enaotment,  whenever  found,  must 
be  construed  strictly  as  against  a  general 
provision." 

The  omission  of  a  deoree-holder  to  obtain 
the  previous  permission  of  the  Oourb  to  bid 
at  an  auotlon  sale  of  immovable  property 
being  only  an  irregularity.  It  would  be  de- 
oidedly  so  in  the  oase  of  movable  property. 

40  T.  L.  R.,  1 

(~14T,  L.d.,  J t97)< 
JTol*— 19  T.  It.  J„  363, 

Ref—17  T.  L.  J.,  823. 

5.  The  respondent,  who  was  the  plain¬ 
tiff  in  0.  S.  38  of  1095,  QuUon  District 
Court,  obtained  a  hypothecation  deoree 
against  the  appellants,  defendants.  1  and  3, 
Eight  items  of  properties  were  proclaimed 
for  sale  and  items  8  to  6  wereput  up  for  sale 
and  pnrohased  by  the  plaintiff's  Vakil  for 
the  deoree  amount.  The  plaintiff  had  pre¬ 
viously  died  an  application  for  permission 
to  bid,  whioh  also  prayed  that  the  purchase- 
money  might  be  set  off  against  the  deoree- 
amount  and  this  had  been  sanctioned  by  the 
Court.  Boon  after  the  sale  on  the  same 
day,  the  plaintiff’s  Vakil  put  in  an  applica¬ 
tion  stating  that  he  had  bid  for  itemB  3  to 
6  for  the  deoree-amoanfc,  but  he  now  under¬ 
stood  that  the  bid  was  the  result  of  a  mis¬ 
understanding  of  his  client’s  instructions 

prayed  that  the  sale  may  be  set  aside.  The 

On  appeal  it  was  contended  by  the  appel- 
lants,  judgment-debtors,  that  there  was  no 
Seobion  of  the  Civil  ‘Procedure  Code  to  jus¬ 
tify  the  setting  adds  of  the  sale  and  that 
the  plaintiff  oan  have  no  relief  either  on  the 
ground  of  mistake  as  it  was  only  an  unilate¬ 
ral  one  or  on  the  ground  of  agent  exceeding 
hia  authority,  as  this  was  utmost  a  case 
where  an  agent  has  done  aots  or  Inourred 
obligations  to  third  persona  on  behalf  of  his 
principal  oontrary  to  the  aeoret  instructions 
of  the  latter,  but  within  his  apparent  autho¬ 
rity,  so  that  it  might  ^  Bald  that  the  princi¬ 


pal  has  by  his  eonduot  induced  suoh  third 
persona  to  believe  that  such  acts  and  obli¬ 
gations  were  within  the  scope  of  the  agent's 
authority  [Beotion  237,  Indian  Conbraot  Aot, 
Ill:  (a)].  The  respondent  contended  that, 
no  deposit  under  Beotion  803  0,  P.  C.  [~ 
Or.  XXI,  r.  81]  having  been  made,  the  sale 
to  the  plaintiff  was  not  complete  and  that 
the  petition  put  in  by  the  plaintiff’s  Vakil 
should  be  regarded  not  as  an  application  to 
set  aside  the  sale  but  as  a  refusal  on  the 
part  of  the  purchaser  to  complete  a  sale. 
It  was  also  contended  that,  the  position  of  a 
Vakil  towards  his  client  is  not  the  same  as 
the  position  of  an  agent. 

Beld  (Overruling  the  respondent's  con¬ 
tentions).— (1)  The  sale  was  a  completed 
sale.  Apart  from  any  express  provision  of 
the  Civil  Procedure  Code,  there  would  be  a 
v»Udvoontrf*ct  of  sale  ou  the  property  being 
knocked  down  at  the  auotion  to  the  pur¬ 
chaser.  Section  291 0.  P.  0.,  is  one  of 
those  general  rules  relating  to  the  sale  and 
delivery  of  property  in  execution  whioh 
govern  the  operation  both  of  the  rules  re¬ 
lating  to  the  sale  and  delivery  of  movable 
properties  and  the  rules  relating  to  the 

perty.  Section  303  0.  P.  0.,  is  there¬ 
fore  controlled  in  its  operation  by  Seotlon 
291.  When  a  deoree-holder  applies  for 
permission  to  bid  the  property,  the  Court 
may,  in  granting  such  permission,  impose 
any  conditions  it  chooses,  such  as  that  the 
purohase  money  be  set-off  against  the  de¬ 
cree-debt,  and  the  deoree-holder  in  order 
to  obtain  the  consent  of  the  Court  may  sug¬ 
gest  certain  conditions  on  whioh  he  may  be 
allowed  to  purohase  the  property, 

As  it  is  admitted  that  the  property  was 
knocked  down  to  the  deoree-holder  and  as 
he  has  desired  that  the  purchase-money  be 
set-off  against  the  decree-debt,  there  is  a 
completed  transaction.  There  is  nothing  in 
theO,  P.  G.,  to  show  that  the  deoree-hol.d- 
er’s  desire  to  have  the  purohase  money  ^nd 
the  amount  due  on  the  deoree  set-off 
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70.  No  officer  or  other  person  having  any  duty  to  perform  in 

_  .  .  ..  . ....  connection  with  any  sale  shall,  either  directly  orf 

Restriction  on  bidding  .....  ,  . ,  ,  *  .  ..  .  .  .  / 

or  purchase  by  officers,  mdirectly,  bid  for,  acquire  or  attempt  to  acqmife 
any  interest  in  the  property  sold. 


Sale  of  movable  property. 


71.  (1)  Where  the  property  to  be  sold  is  agricultursi  produce, 
Sale  ol  agricultural  the  sale  shall  be  held, — 
produce.  r 

(a)  if  such  produce  is  a  growing  crop/on  or  near  the 
land  on  which  such  crop  has  grcywn,  or, 


(b)  if  such  produce  has  been  cut  or  fathered,  at  or  near 
the  threshing-floor  or  place^or  treading  out  grain 
or  the  like  or  fodder-staeg  on  or  in  which  it  is 
deposited :  ~ 


Provided  that  the  Court  may  direct  the  Bale  to  be  held 
at  the  nearest  place  of  public  resort,  if  it  is  of  opinion 
that  the  produce  is  thereby  likely  to  sell  to  greater 


against  each  other  must  be  expressed  only 
alter  the  purchase. 

The  aot  to  be  done  under  para  2  of  Sec- 
Mon  291  !e  only  a  ministerial  and  not  a  ju¬ 
dicial  one. 

(2)  The  case  of  a  Vakil  is  no  real  excep. 
tion  to  the  general  law  of  principal  and 

The  question  in  each  oase  Is  what  is  the 
extent  of  the  agent’s  Implied  authority. 

Though  a  Vakil  is  engaged  to  oonduot  or 
defend  a  suit  for  his  ollent  along  oertain 
lines  indicated  in  the  pleadings  and  has  no 
apparent  authority  to  give  up  any  part  of 
bis  client's  oase  or  to  make  any  admission 
inconsistent  with  that  case,  in  the  case  of 
the  purchase  of  property,  there  does  not 
seem  any  valid  reason  foe  ^distinguishing  a 
Vakil  from  any  other  agent  authorised  to 
purohase  property  for  his  ollent.  There  is 
no  reason  why  the  principle  underlying 


Seotion  237  of  the  Indian  Contract  Act 
should  not  be  applied  to  the  oase  of  a  Valdl. 

40  T.  L.  R„  348 
(“'4T.  L.  J,  333). 

Kef.— 17  T.  h.  3.,  146. 

6.  When  the  Appellate  Court  sets  aside 
the  original  deoree  and  passes  a  new  deore'e 
in  Hen  thereof,  an  auction-purchase  made 
by  the  decree-holder  In  execution  of  the 
original  deoree  whioh  has  been  set  aside. 


Or.  XXI,  r.  86.— 38  T,  L.  R„  311 

(=13  T.  L.  J.,  479). 

38  T.  L.  R.,  341 
(=13  T.  L.  d.,  183). 

Or.  XXI,  ft  70  (=S.  289=  Or.  XXI,  r,  73}  * 

1.  The  words  “or  other  person"  are  ,  an 
addition. 
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(2)  Where,  on  the  produce  being  put  up  for  sale,— 

(a)  a  fair  price,  in  the  estimation  of  the  person  holding 

the  sale,  is  not  offered  for  it,  and 

(b)  the  owner  of  the  produce  or  a  person  authorised  to 

act  iD  his  behalf  applies  to  have  the  sale  postponed 
till  the  next  day  or,  if  a  market  is  held  at  the 
place  of  sale,  the  next  market-day, 
the  sale  shall  be  postponed  accordingly  and  shall  be  then  complet¬ 
ed,  whatever  price  may  be  offered  for  the  produce. 

72.  (1)  Where  the  property  to  be  sold  is  a  growing  crop  and  the 
crop  from  its  nature  admits  of>,being  stored  hut  has 
iatSmg°to1grovring°crops"  not  yet  been  stored,  the  day  of  the  sale  shall  be  so 
fixed  as  to  admit  of  its  being  made  ready  for  stor¬ 
ing  before  the  arrival  of  such  day,  and  the  3ale  shall  not  be  held  until  the 
crop  has  been  cut  or  gathered  and  is  ready  for  storing. 

(2)  Where  the  crop  from  its  nature  does  not  admit  of  being 
stored,  it  may  be  sold  before  it  is  cut  and  gathered,  and  the  purchaser 
shall  be  entitled  to  enter  on  the  land,  and  to  do  all  that  is  necessary 
for  the  purpose  of  tending  and  cutting  or  gathering  it. 


2.  The  conolading  words  of  the  old  Seo- 
tlonare  : — ‘‘any  interest  in  any  property 
sold  at  each  sale. ” 


Or. XXI,  r.  71  [  =  „  =Or.  XXI,  r.  74] 

Or.  XXI,  r.  72  [  =  „  =Or.  XXI,  r.  76} 

I.  ‘‘These  Rales  71  and  73  are  neoessital- 

ed  by  the  introduction  of  Rnlos  42  and  48  in 
regard  to  the  attachment  of  prodnoe  from 
land.”—  Notes  cm  Clauses. 

II.  1.  The  provisions  contained  in  theee 

129  and  181  of  the  Bengal  Tenancy  Aot, 
YIII  of  1885. 


2.  Under  Sub-Rnle  (1)  of  Rule  71,  agri¬ 
cultural  prodnoe  should,  on  the  analogy  of 
the  Bengal  Tenanoy  Aot,  Seotion  129,  ordi¬ 
narily  be  sold  at  the  place  where  they  are 
attaohed,  unless  a  better  price  is  likely  to 
be  realized  by  sale  at  the  nearest  plaoe  of 
publio  resort. 

Under  Sub-Rule  (2),  on  the  analogy  of 
Seotion  181  of  the  samt  -  enaotment,  a  dis- 

agricultural  prodnoe  whe:  e  suoh  a  course 
is  neoessary  or  desirable  to  prevent  the  pro¬ 
perty  from  being  purohaned  at  an  inade¬ 
quate  figure.—  India  Gaiette 

dated  20-3-1603,  Ft,  V. 
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73.  Where  the  property  to  be  sold  is  a  negotiable  instrument  or  a 
Negotiable  brim-  sbare  m  a  corporation,  the  Court  may,  instead  of 

xnenta  and  shares  in  directing  the  sale  to  be  made  by  public  auction, 
corporations.  authorise  the  sale  of  such  instrument  or  share 

through  a  broker. 

74.  (1)  Where  movable  property  is  sold  by  public  auction  the 

Sale  hr  pnbllo  ano-  °*  68011  l0t  8ba^  k®  Pab*  at  the  time  of  sale  or 

Hfm.  as  soon  after  as  the  officer  or  other  person  holding 

the  sale  directs,  and  in  default  of  payment  the  pro¬ 
perty  shall  forthwith  be  re-sold. 

(2)  On  payment  of  the  purchase-money,  the  offioer  or  other 
person  holding  the  sale  shall  grant  a  receipt  for  the  same,  and  the  sale 
shall  become  absolute. 

(3)  Where  the  movable  property  to  be  sold  is  a  share  in 
goods  belonging  to  the  judgment-debtor  and  a  co-owner,  and  two  or 
more  persons,  of  whom  one  is  such  oo-cwner,  respectively  bid  the  same 
earn  for  such  property  or  for  any  lot,  the  bidding  shall  be  deemed  to  be 
the  bidding  of  the  co-owner. 


IL  The  Indian  Special  Committee  ob¬ 
serve In  this  Role  ana  in  Buie  81,  “ex¬ 
press  reference  has  been  made  to  a  re-sale 
bo  as  to  make  it  olear  that  the  default  men- 

quenoes  indicated  in  Buie  68.  In  this  con¬ 
nection  reference  may  be  made  to  I.  L.  B., 
7  Cal,  387." 

in.  Sub-Rule  (3).— This  ie  new.  “An 
attempt  has  been  made  to  oheok  the  litiga¬ 
tion  attendant  npon  the  sale  of  movables 
belonging  to  the  judgment-debtor  and  a  00. 
owner.  Where  property  is  not  of  the  na¬ 
ture  referred  to  in  Clause  296  (=Bule  78), 

owner  a  right  of  pre-emption  analogous  to 
that  conferred  by  the  present  Seotlon  810 
(=Bnle  85).”—  India  Gazette 

dated  n-m-im,  pt.  v. 


See  Seo.  67.—  3  8.0 .,  187. 

Or.  mo,  r.  86.-38  T.  L.  R.,  ill 

(-  13  T.  L.  J,  m\. 


Or.  XXI,  r.  73  [  =S.  298=Or.  XXI,  r.  76  ] 
1.  The  words  “any  pnbllo  company  or’, 
whioh  ocourred  after  the  words  “a  sbare 


Or.  XXI,  r.  74  [=3.  294  =0r.  XXI,  r.  77] 
I.  Sub-Rule  (1).— 1.  The  words  “Where 
movable  property  is  sold  by  public  auction” 


d  “re-sold”  has  bean  si 


its  (*).— The  words  “or  other  per- 
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75.  No  irregularity  in  publishing  or  ooniuoting  tha  sale  of  mov- 
'  Xrra  niaritr  not  to  a^e  prop9rty  shall  vitiate  tha  sale  ;  but  any  parson 
Titute^saie/b^0  an?  sustaining  any  injury  by  reason  of  suoh  irregularity 
person  injured  may  sue.  at  jjan(j  0f  aay  0ther  person  may  institute  a  suit 
against  him  for  compensation  or  (i£  suoh  other  person  is  the  purchaser) 
for  the  recovery  of  the  speoiSc  property  and  for  compensation  in  default 
of  suoh  recovery. 

76.  (1)  Where  the  property  sold  is  movable  property  of  which 
Delivery  of  movable  actual  seizure  has  been  'made,  it  shall  be  delivered 

property,  debts  and  , ,  , 

shares  to  the  purchaser. 

(•2)  Where  the  property  sold  is  movable  property  in  the 
possession  of  some  person  other  thau  the  judgment-debtor,  the  delivery 
thereof  to  the  purchaser  shall  be  made  by  giving  notice  to  the  person  in 
possession  prohibiting  him  from  delivering  possession  of  the  property  to 
any  person  except  the  purchaser. 


Or.  XXI,  r.  75  [=S,  393 -Or.  XXI,  r.  78  j 
Case  Law. 

t,  The  dearee-holder  in  a  suit  attached 
800  bags  of  paddy  belonging  to  the  judg¬ 
ment-debtor  and  in  the  possession  of  a 
stranger  on  behalf  of  the  judgment-debtor. 
In  the  proclamation  of  sale,  the  deoree- 
holder  stated  that  the  bags  contained  eaoh 
160  lbs,  of  paddy.  The  plaintiff  purohased 
them  in  Oourt  auction  and  found  on  mea¬ 
surement  the  quantity  to  be  less.  It  was 
found  that  there  was  no  fraud  on  the  part 
of  the  decree. holder  and  that  the  plaintiff 
had  inspected  the  paddy  before  purchasing. 

Held.—  The  deoree-holder  (defendant) 
was  not  liable  for  the  loss.— 5  T.  L.  J .,96. 

2,  Seotlon  296  refers  to  speoifio  property 
whioh  can  be  reooveted  in  speoie  and  is 
capable  oi  seizure  and  delivery,  A  hypothe¬ 
cation  right  over  Immovable  property  oan- 
not  be  speoifio  within  Seotion  296. 

No  irregularity  in  publishing  or  conduct¬ 
ing  the  sale  of  movable  property  oan  vitiate 
»  sale  under  Section  296— la  T.  L.  J.,  383. 


3.  See  also— 

Or.  XXI,  r.  44.— 11  T.  L.  R.,  177. 

„  1.63.-40  T.L.R.,1 

(=14T.L.J.,ij2f>?). 


Or.  XXI,  v.  76(1)  [=  S.  296 

=  Or,  XXI,  r.  79  (1) ) 
„  r.  76  (2)  [=  S.  297 

~  Or.  XXI,  r.  »(3)] 
„  r.  76  (3)  [  =  S.  298 

=  Or,  XXI,  r.  79  (3)  ] 
I.  The  corresponding  Seotions  of  Regu¬ 
lation  II  of  1066  ran  as  follow 
“296.  Delivery  of  movable  property 
actually  sewed—  Whan  the  propety  sold  is 
a  negotiable  instrument  or  other  movable 
property  oi  whioh  aotual  seizure  has  been 
made,  the  property  shall  be  delivered  to 

“297.  Delivery  of  movable  property  to 
which  judgment-debtor  entitled  subject  to 
Hen.— When  the  property  sold  is  any  mova¬ 
ble  property  to  whioh  the  judgment-debior 
is  entitled  subject  to  the  possession  of  some 
other  person,  the  delivery  thereof  to  the 
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(3)  Where  the  property  sold  is  a  debt  not  secured  by  a 
negotiable  instrument,  or  is  a  share  in  a  corporation,  the  delivery  thereof, 
shall  be  made  by  a  written  order  of  the  Court  prohibiting  the  creditor 
from  receiving  the  debt  or  any  interest  thereon,  and  the  debtor  from 
making  payment  thereof  to  any  person  except  the  purchaser,  or  rrobibit 
ing  the  person  in  whose  name  the  share  may  be  standing  from  making 
any  transfer  of  the  share  to  any  person  except  the  purchaser,  or  receiv¬ 
ing  payment  of  any  dividend  or  interest  thereon,  and  the  manager, 
secretary  or  other  proper  officer  of  the  corporation  from  permitting  any 
such  transfer  or  making  any  such  paymont  to  any  person  except  the 
purchaser. 

77.  (1)  Where  the  execution  of  a  document  or  the  endorsement 
Transfer  ol  negotiable  °* Party  in  whose  name  a  negotiable  instrument 
instruments  and  shares,  or  a  share  in  a  corporation  is  standing  is  required  to 
transfer  such  negotiable  instrument  or  share,  the 
Judge  or  such  officer  as  he  may  appoint  in  this  behalf  may  execute  such 
document  or  make  such  endorsement  as  may  be  necessary,  and  such 
execution  or  endorsement  shall  have  the  same  effect  as  an  execution  or 
endorsement  by  the  party. 

(2)  Such  execution  or  endorsement  may  be  in  the  following 
form,  namely : 

A.  B.  by  C.  D„  Judge  of  the  Court  of  ;or  as  the  case  may  be),  in 
a  suit  by  E.  E.  against  A  B. 


purchaser  shall  be  made  by  giving  notice  to 
the  person  in  possession  prohibiting  him 
Irom  delivering  possession  of  the  property 
to  any  person  except  the  purohaser.” 

“298,  Delivery  of  debts  and  of  shares  in 
public  compatws.—Wbon  the  property  sold 
is  a  debt  not  secured  by  a  negotiable  Instru¬ 
ment,  or  is  a  share  in  any  public  company, 
the  delivery  thereof  shall  bs  made  by  a 
written  order  of  the  Court  prohibiting  the 
creditor  from  receiving  the  debt  or  any 
interest  thereon,  and  the  debtor  from 
making  payment  thereof  to  any  person 
exoept  the  purchaser,  or  prohibiting  the 


tary  or  other  proper  officer  of  the  company 
from  permitting  any  such  transfer  or 
mating  any  snoh  payment  to  any  person 
exoept  the  purohaser." 

II.  For  Form  of  Notice  to  person  in  pos¬ 
session  of  movable  property  sold  in  execu¬ 
tion,  see  Appendix  B.  Forrn  No.  82. 

For  Form  of  Prohibitory  Order  against 
payment  of  debts  to  any  person  other  than 
purohaser,  see  Appendix  E,  Form  No.  38. 

For  Form  of  Prohibitory  Order  against 
transfer  of  shares  sold  in  execution,  see 
Appendix  E,  Form  No.  Si. 


REGULATION  VIII  OF  1100.  t  Or.  XXI,  r.  80 

(.3)  Until  the  transfer  of  such  negotiable  instrument  or 
share,  the  Court  may,  by  order,  appoint  some  person  to  receive  any 
interest  or  dividend  due  thereon  and  to  sign  a  receipt  for  the  same  ;  and 
any  receipt  so  signed  shall  ba  as  valid  and  effectual  for  all  purposes  as 
if  the  same  had  been  signed  by  the  party  himself. 

78.  In  the  case  of  any  movable  property  not  hereinbefore  provid- 
Vestin  order  in  as  e<^  *-or’  ^  Court  may  make  an  order  vesting  such 

oi  other  property.  0  e  property  in  the  purchaser  or  as  he  may  direct ;  and 
such  property  shall  vest  accordingly. 

Sale  of  immovable  'property. 

79.  Sales  of  immovable  property  in  execution  of  decrees  may  be 
^What  Courts  may  ordered  by  any  Court. 

80.  (1)  Where  an  order  for  the  sale  of  immovable  property  has 
Postponement  of  sale  been  1Bado>  if  the  judgment-debtor  can  satisfy  the 

to  enable  judgment-  Court  that  there  is  reason  to  believe  that  the  amount 
ofeae°oree. laIse  amOTmt  of  the  decree  may  be  raised  by  the  mortgage  or  lease 
or  private  sale  of  such  property,  or  some  part  there¬ 
of,  or  of  any  other  immovable  property  of  the  judgment-debtor,  the  Court 
may,  on  his  application,  postpone  the  sale  of  the  property  comprised  in 
the  order  for  sale  on  such  terms  and  for  such  period  as  it  thinks  proper. 


”299.  Transfer  of  negotiable  instruments 
and  shares,— If  the  endorsement  or  convey¬ 
ance  of  the  party  in  whose  name  a  negoti¬ 
able  instrument  or  a  share  in  any  pnblio 
Company  is  standing  is  required  to  transfer 
such  instrument  or  share,  the  Judge  may 
endorse  the  instrument  or  the  certificate  of 
the  share,  or  may  execute  such  other  doou- 
ment  as  may  be  necessary. 

The  endorsement  or  execution  shall  be 
in  the  following  form  or  to  the  like  efieot:— 
“  A.  B.,  by  0.  D.,  Judge  of  the  Court  of  (or 
as  the  case  may  be),  in  a  suit  by  E.  E*.  aga- 

Until  the  transfer  of  such  instrument  or 
share,  the  Court  may,  by  order,  appoint 
some  person  to  reoeiye  any  interest  or 
dividend  due  thereon,  and  to  sign  a  receipt 
for  the  same  ;  and  any  endorsement  made, 


or  dooument  executed,  or  receipt  signed,  as 
aforesaid,  shall  be  as  valid  and  effectual 
for  all  purposes  as  if  the  same  had  been 
made  or  exeouted  or  signed  by  the  party 


Op.  XXI,  r.  78  [=  8.  300  =Or.  XXI,  r.  81  ] 


Op.  XXI,  p.  79  [=S.  301 =Or.  XXI,  r.  S3] 


Op.  XXI,  p.  80  [=S.  302=0.  XXI,  r.88 ] 
I.  1.  Sub-Buie  (Z).— The  words  “on 
snoh  terms  and”  have 'been  added  after 
the  words  “order  for  sale.” 

The  Court  is  thus  Invested  with  a  dis¬ 
cretion  to  impose  terms  with  regard  to  a 
postponement. 
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Cr.  XXI,  r.  81  ]  TttB  OlVIL  PBOOBD0BB  CODE 

(2)  In  such  oa3a  the  Court  shall  grant  a  certificate  to  the 
judgmeut-debtor  authorising  him  within  a  period  to  be  mentioned  therein, 
and  notwithstanding  anything  contained  in  Section  56,  to  make  the  pro¬ 
posed  mortgage,  lease  or  sale  : 

Provided  that  all  monies  payable  under  such  mortgage,  lease  or 
sale  shall  be  paid,  not  to  the  judgment-debtor,  but,  save  in  so  far  as  a 
decree-holder  is  entitled  to  set-off  suoh  money  under  the  provisions  of 
Buie  69,  into  Oourt  : 

Provided  also  that  no  mortgage,  lease  or  sale  under  this  Buie 
shall  become  absolute  until  it  has  been  confirmed  by  the  Court. 

(3)  Nothing  in  this  Buie  shall  be  deemed  to  apply  to  a  sale 
of  property  direoted  to  be  sold  in  execution  of  a  decree  for  sale  in  en¬ 
forcement  of  a  mortgage  of,  or  oharge  on,  suoh  property. 

8i.  (1)  On  every  sale  of  immovable  property  the  person  declared 
Deporit  by  purchaser  t0  be  the  Purchaser  shall  pay  immediately  after  such 
and  re-saie  on  default,  declaration  a  deposit  of  twenty-five  per  cent,  on  the 
amount  of  his  purchase-money  to  the  officer  or  other 
person  conducting  the  sale,  and  in  default  of  such  deposit,  the  property 
shall  forthwith  be  re-sold. 

(2)  Where  the  deoree-holder  is  the  purchaser  and  is  entitled 
to  set-off  the  purchase  money  under  Buie  69,  the  Oourt  may  dispense 
with  the  requirements  of  this  Buie. 


execution,  end  it  is  aooordlagly  proposed  to  17  T.  L.  R.  App.,  23. 

declare  snob  oases  to  be  an  exoepfcloa.”-  _ 


MiaOatrtU 

dat'd  n-in-im.  Pi.  v.  Of.  xxt  r.  31  [-S.  sea  =-cv.  txi,  r.  a*  j 
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Regulation  viii  of  1100.  I  Or,  xxi,  r.  82 

82.  The  full  amount  of  purohase-money  payable  shall  be  paid  by 
Time  for  a  ent  m  Pttr0^a,ser  *nto  Court  before  the  Court  closes  on 
inn  of  ptuclaSmoney!  the  fifteenth  day  from  the  sale  of  the  property  : 

Provided  that,  in  calculating  the  amount  to  be  so  paid  into 
Court,  the  purchaser  shall  have  the  advantage  of  any  set-off  to  which  he 
may  be  entitled  under  Rule  69. 


1,  Sub-Bule  (I). — The  words  “or  other 
person”  have  been  added  after  the  word 
“officer,”  and  the  word  “re-sold”  substitut¬ 
ed  foe  the  words  “put  up  again  and  sold,” 

2.  Sub- Buie  (5).— This  is  new.  See 
Note  under  previous  Rule  (80). 

See  Or.  XXI,  r.  f>9.— 40  T.  L,  R„  245 

(-14  T.  L.  d.,  33$), 


Of.  XXI,  r.  82  [=*S.  304 -Or.  XXI ,  r.Stf] 

I.  Section  304  of  Regulation  II  of  1065 
was  as  follows 

“304.  Time  for  payment  in  full.— The 
full  amount  of  purchaae-money  shall  be 
paid  by  the  purchaser  before  the  Court 
closes  on  the  fifteenth  day  after  the  sale  of 
the  property,  exclusive  of  suoh  day,  or,  if 
the  fifteenth  day  be  a  Sunday  or  other 
holiday,  then  on  the  first  offioe-day  after 
the  fifteenth  day,” 

II.  The  Rule  reproduces  the  correspond¬ 
ing  Rule  in  the  British  Indian  Code,  and 
the  ohanges  made  in  that  Role  were  thus 
explained: — “We  propose  to  supersede  a 
decision  [Motiram  7.  Bhivraj  (1895),  I.  L. 
R.,  20  Bom.  745]  drawing  a  distinction, 
whioh  the  majority  of  litigants  are  nnable 
to  understand,  between  days  on  whioh  the 
Court  and  those  on  whioh  the  Court’s  office, 
respectively,  is  closed  or  open.  In  order 
to  prevent  further  misoonoeption,  we  pro- 


offioe  day  on  whioh  the  Court  is  not  open. 
We  have  omitted  the  provision  relative  to 
the  oeourrenoe  of  a  Sunday,  because  the 
matter  is  sufficiently  covered  by  the  Gene¬ 
ral  Clauses  Aot,  1897,  Seotion  10.”— 

India  0a*ett e 
dated  21-3-1903,  Pt,  7. 

III.  In  re  the  Proviso,  see  note  nnder 
Rule  80. 

Case  Law, 

1,  In  aOourt  auotion  held  on  17th  Chin- 
gom  1087,  immovable  property  was  pur¬ 
chased  by  A.  V.,  and  25  per  cent  of  the  pur¬ 
chase  money  was  paid.  On  31st  Ohingom, 
A.  V.  tendered  the  balanoe  of  the  pur¬ 
chase  money  due  to  the  Treasury  Officer, 
in  pursuance  to  a  ohcllan  issued  by  the 
Court.  The  tender  having  been  made  after 
8  p.  m.,  though  during  office  hours,  the 

eventually  paid  three  days  after  the  fif¬ 
teenth  day  from  the  date  of  auotion.  The 
judgment-debtor  having  applied  bo  set  aside 
the  sale,  on  the  ground  of  its  being  void : 

Heta— There  having  been  a  valid  tender 
of  the  amount  due  within  fifteen  days  from 
the  date  of  sale,  to  the  Treasury  Offioer, 
who  wrongly  refused  to  aooept  the  amount, 
the  omission  to  pay  within  15  days  was  no 
fault  of  the  auotion  purchaser.  The  sale 
was  valid. —  4  T,  L.  d.,  901. 

2.  See  also— 

Or.  XXI,  r.  88.-6  T.  L.  R.,  82. 


Of.  XXI,  r.  83  ]  THE  CIVIL  PROCEDURE  CODE 


83.  In  default  of  payment  within  the  period  mentioned  in  the  last 
Procedure  in  default  Pr0C6ding  Buie,  the  deposit  may,  if  the  Court  thinks 
of  payment.  fit,  after  defraying  the  expenses  of  the  sale,  be  for¬ 

feited  to  the  Government,  and  the  property  shall  be 
re-sold,  and  the  defaulting  purchaser  shall  forfeit  all  claim  to  the  proper¬ 
ty  or  to  any  part  of  the  sum  for  which  it  may  subsequently  be  sold. 


pis'! 


REGULATION  VIII  OF  1100.  [  Of.  XXI,  r.  85 

84.  Every  re-sale  of  immovable  property,  in  default  of  payment 

„  .  of  tbe  purchase-money  within  the  period  allowed 

for  such  payment,  shall  be  made  after  the  issue  of 
a  fresh  proclamation  in  the  manner  and  for  the  period  hereinbefore 
prescribed  for  the  sale. 

85.  Where  the  property,  sold  is  a  share  of  undivided  immovable 

property  and  two  or  more  persons,  of  whom  one  is 
have  preference”*  40  a  oo-sharer,  respectively  bid  the  same  sum  for  such 
property  or  for  any  lot,  the  bid  shall  be  deemed  to 
be  the  bid  of  the  co-sharer. 


deposited  to  the  Slrhar  in  aooordiraoe  with 
the  provisions  of  the  Section.— 

32  T.  L.  R„  139. 

[See  Note  under  the  previous  case,] 

3.  Where  a  purohaser  at  a  Oourt  sale 
held  by  the  Additional  Dlstrlot  MnnsiS  of 
Tirnvella  deposited  25  per  oent.  of  the  pur¬ 
chase  money  at  the  date  of  the  sale  and 
applied  for  ohellan  permitting  him  to  de¬ 
posit  the  balanoe  to  the  Tiruvella  Mnnsifi’s 
Court  on  the  doe  date,  which  was  the  day 
on  which  the  Monslfis’  Courts  reopened 
after  the  midsummer  reces3  of  1091  and 
from  which  date  the  Additional  Mnnsifi 
Court  of  Tirnvella  was  abolished  and  a  new 
Mnnsifi’s  Court  opened  at  Changanaoherry 
with  jurisdiction  ovor  the  locality  in  whieh 
the  property  Which  formed  the  subject  of 
sale  was  sitnate,  the  application  was  re¬ 
turned  for  presentation  to  the  proper  Oourt. 
The  application  was  presented  to  the  latter 
Court  the  neat  day  and  the  balanoe  75  per 
cent,  of  the  purchase  money  was  duly  de¬ 
posited.  The  District  Mnnsifi  held  that  the 
purchaser  forfeited  the  25  per  cent,  of  the 
pnrohase  money  for  failure  to  deposit  the 
balanoe  on  the  due  date.  On  revision  : 

Held.— Notwithstanding  the  faot  of  the 
territorial  readjustment,  the  Tirnvella 
Court  continued  to  be  a  proper  Oonrt, 
though  perhaps  not  the  only  proper  Court 
in  which  the  application  relating  to  the 
exeoution  of  the  decree  in  question  was  to 
be  presented,  at  least  till  the  execution 
proceedings  were  formally  transferred  to 


the  Ohahgafiaeherry  Mnnsifi’s  Court.  The 
plaintiff’s  failure,  therefore,  to  deposit  the 
balanoe  oi  the  purchase  money  on  the  due 
date  not  having  been  due  id  any  fault  or 
negligenoeon  his  part,  the  order  of  the 
lower  Court  declaring  that  the  petitioner 
forfeited  the  amount  of  25  per  oent.  of  the 
pnrohase  money  deposited  by  him  on  the 
date  of  the  Oonrt  sale  could  not  be  upheld, 
t.  L.  R.,  I«. 

4.  Section  805  is  imperative  in  its  terms, 
and  no  Court  has  jurisdiction  to  deprive  the 
Government  of  the  benefit  whioh  ii  gets  Un¬ 
der  the  Section.  The  f set  that,  finder  Ol¬ 
der  XXL  Bnla  83,  a  discretion  is  given  to 
the  Court  in  the  matter,  oannot  afieot  the 
interpretation  of  Seotion  305,— 

19  T.  L.  d,  681. 

5.  See  also— 

Or.  XXI, r.  86.-30  T.  L.  R.,  192 

(=4T.  L.  J.,«Sd). 


Or.  XXI,  r.  84  [=*  8.  306 =Or.  XXI,  r.  «7] 
In  this  Bole,  the ‘word  “  proclamation  ” 
has  been  substituted  for  “  notification." 


Or.  XXJ,  r.  86  [=S.  307 =Or.  XXI,  r.  ddj 
The  corresponding  Section  of  the  old  Se- 
ghlatloh  was  as  follows 
“  307.  Oo-sharer  of  shore  of  undivided 
estate  sold  in  execution  to  have  preference 
in  bidding.— When  the  property  sold  ip 
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Or,  XXI,  r.  86  ]  THE  OlYIL  FHOCEDUBE  CODE 


86.  (1)  Where  immovable  property  has  been  sold  in  execution 
of  a  decree,  any  person,  either  owning  such  pro- 
“  6  party  or  holding  an  interest  therein  by  virtue  of  a 
title  acquired  before  or  after  such  sale,  may  apply 
to  have  the  sale  set  aside  on  his  depositing  in  Court,— 


(a)  for  payment  to  tho  purchaser,  a  sum  equal  to  five 
percent,  of  the  purchase  money,  and 
(5)  for  payment  to  the  decree-holder,  the  amount  speci¬ 
fied  in  the  proclamation  of  sale  as  that  for  the 
recovery  of  which  the  sale  was  ordered,  less  any 
amount  which  may,  since  tho  date  of  such  pro  ¬ 
clamation  of  sale,  have  been  received  by  the  decree- 
holder  : 


Provided  that  no  sale  of  immovable  property  shall  be  confirmed 
until  the  final  result  of  any  appeal  preferred  against  the  deoree  in 
execution  of  which  the  sale  was  made  is  known.  If  such  decree  be 
finally  not  confirmed  on  appeal,  the  sale  shall  be  set  aside  : 

Provided  also  that,  when  several  items  of  properties  are  sold 
separately,  the  sale  of  one  or  more  of  such  items  may  be  set  aside  on 
depositing  in  Court  the  amount  of  the  purohase-money  for  the  items 
the  sale  of  which  is  sought  to  be  set  aside  and  a  sum  equal  to  five  per 
cent,  of  that  amount,  and  the  balance,  if  any,  of  the  amount  specified 
in  the  proclamation  of  sale  as  that  for  the  recovery  of  which  the  sale 
was  ordered,  still  remaining  unrealised. 

(2)  Where  a  person  applies  under  Buie  87  to  set  aside  the 
sale  of  his  immovable  property,  he  shall  not,  unless  he  withdraws  his 
application,  bo  entitled  to  make  or  prosecute  an  application  under 
this  Buie. 

(3)  Nothing  in  this  Buie  shall  relieve  the  judgment-debtor 
from  any  liability  he  may  be  under  in  respect  of  costs  and  interest  not 
covered  by  the  proclamation  of  sale. 


ed  immovable  property,  and  two  or  more 

tively  advance  the  same  sum  at  any  bidding 
at  euoh  sale,  snob  bidding  shall  be  deemed 
to  be  the  bidding  of  the  oo- sharer,” 


Or.  XXI,  p.  86  [  =  S.  307-A 

=  Or,  XXI,  r.  5.9] 

I.  1.  The  Section  in  Regulation  II  of  1065 
corresponding  to  Rule  86  ia  S07-A.  The 
Section  was  taken  from  the  British  Indian 
Amending  Act  V  of  1894  and  was  added  by 
the  amending  Regulation  II  of  1070.  The 
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Regulation  viii  of  1100.  [  Or.  XXI,  r.  86 


reason  for  this  addition  was  thus  explained 
in  the  Statement  of  Objects  and  Eeasons 

“  It  supplies  a  want  now  sorely  felt  by 
the  Courts  in  conneotion  with  the  sale  of 
immovable  property.  As  the  law  now  stands, 

flrmation  of  a  sale  made  in  execution  of  a 
deouee,  even  on  payment  by  the  judgment- 
debtor  of  the  whole  amount  dne,  together 
with  interest.  This  Section  gives  the  re¬ 
quisite  power  to  cancel  Court-sales  on  pay¬ 
ment  to  the  decree-holder,  of  the  amount 
dne,  and  to  the  purchaser,  of  5  per  cent,  of 

the  loss  he  sustained  by  the  purohase.” 

The  Seotion  thus  added  ran  as  follows  : — 

‘‘  307-A.  Application  of  judgment-debtor 
to  set  aside  sale  on  deposit  ofdebt.-Any  per¬ 
son  whose  immovable  property  has  been 
sold  under  this  Chapter  may,  at  any  time 
within  thirty  days  from  the  date  of  sale, 
apply  to  have  the  sale  set  aside  on  his  de¬ 
positing  in  Court— 

(a)  for  payment  to  the  purohaser,  a  sum 
equal  to  five  per  centum  of  the  pur- 
ohaee-money,  and 

(»)  for  payment  to  the  decree-holder,  the 
amount  specified  in  the  proclamation 
of  sale  as  that  for  the  teoovery  of 
whioh  the  sale  was  ordered,  less  any 
amount  which  may,  since  the  date  of 
snob  proclamation  of  sale,  have  been 
reoeived  by  the  decree-holder. 

If  snoh  deposit  is  made  within  the  thirty 
days,  the  Court  shall  pass  an  order  setting 
aside  the  sale  : 

Provided  that  if  a  person  applies  under 
the  next  following  Section  to  set  aside  the 
sale  of  his  immovable  property,  he  shall  not 
he  entitled  to  make  an  application  under 
this  Section. 

Nothing  in  this  Section  shall  bs  construed 

liability  he  may  be  under,  in  rospeot  of 
costs  and  interest  not  covered  by  the  pro¬ 
clamation  of  sale.” 


S.  (1).  “The  object  of  the  Section  was 
to  extend  the  period  daring  whioh  the  judg- 
ment-aebtor  may  discharge  bis  liability  by 
thirty  days  beyond  the  date  of  sale  and  is 
only  a  modification  of  the  way  in  which  the 
decree-holder  may  obtain  the  fruits  of  his 
decree.  The  privilege,  whether  regarded 
as  a  substantive  right  or  a  matter  of  proce¬ 
dure,  is  one  exclusively  belonging  to  any 
person  whose  immovable  property  has  been 
sold.'1—  13  T.  l_  R.,  126. 

(2)  The  Legislature  evidently  intended 
to  give  the  judgmeut-debtor  a  last  oppor¬ 
tunity  to  ward  ofi  the  sale  of  his  property 
by  somo  arrangement,  including  a  private 
sale  if  possible,  and  such  arrangements  are 
usually  more  beneficial  to  the  owner  than  a 

II.  In  the  original  Bill,  Bnle  89  of  the 
British  Indian  Code  was  adopted  itt  toto. 
That  Rule  does  not  contain  the  two  Provisos 
now  found  in  Snb-Rule  (1),  and  alBo  the 
words  “  or  after  ”  now  occurring  before 

Rule.  The  Notes  on  Clauses  said:—  - 

“  There  is  a  change  in  the  language  pro¬ 
posed  to  be  made  in  lien  of  Seotion  307-A  of 
the  existing  Code.  Judicial;  decisions  have 
laid  down  that  no  alienee  subsequent  to  the 
sale  should  be  permitted  to  avail  himself  of 
the  grace  allowed  by  this  Section.  The 
judgment-debtor  himself,  or  any  one  whose 
interest  has  been  jeopardised  by  the  sale, 
may  be  allowed  to  oome  within  the  period 
of  grace  and  avoid  ths  sale.  There  is  no 
reason,  however,  why  the  judgment-debtor 
should  be  given  the  right  to  ohoose  a  pur¬ 
chaser  in  defeasance  of  the  rights  of  the 
auction  purchaser.  There  being  some  diverg¬ 
ence  of  views  on  this  matter,  however,  the 
proposal  is  to  accept  the  view  restricting  the 
right  to  the  judgment-debtor  to  reap  some 
benefit  for  himself  only.” 

III.  The  words  “  or  after  >•  in  anb-Rnls 
(1)  were  inserted  by  the  Seieot  Committee 
“  to  give  express  efieot  to  the  interpretation 
of  the  present  Section  807-A  by  the  High 
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IV.  For  tjae  omission  o i  the  words  “at 
any  time  within  thirty  days  from  the  date 
of  sale  M  whioh  occurred  between  the 
words  “may”  and  “apply”  in  the  first  Para 
of  the  old  Section  [Sub-Rule  (1)],  see 
Article  151  of  the  Limitation  Regulation 
whioh  provides  the  same  period  of  limita- 

V.  The  Select  Committee  also  added  the 
first  Proviso  to  Sub-Rule  (1).  This  corres¬ 
ponds  to  the  seooud  Para  of  Section  311 


“No  sale  of  immovable  property  shall  be 
confirmed  until  the  final  result  of  any  ap¬ 
peal  preferred  against  the  decree  in  execu¬ 
tion  of  whioh  the  sale  was  made  is  known. 
If  such  decree  be  finally  reversed  on  appeal, 
the  sale  shall  be  set  aside.'’ 

See  Note  under  Rule  89,  Infra. 

VI.  The  Becond  Proviso  to  Sub-Rule  (1) 
was  added  by  the  Council  on  the  motion  of 
a  Non-offiQial  Member  who  said 

“  The  Section  is  all  right  if  the  properties 
or  several  items  of  properties  are  sold  in 
one  lot.  Sub  if  properties  or  several  items 
of  properties  are  sold  separately,  that  1b,  in 
two  or  moro  lots,  the  Seotion  does  not  pro¬ 
vide  for  setting  aside  the  sale  of  one  or 

The  object  of  my  amendment  is  to  allow 

for  the  recovery  of  arrears  of  rent  etc.,  due 
on  a  Kanom  dooument  whioh  covers  several 
items  of  property  some  of  whioh  maybe 
outstanding  on  mortgage,  while  others  have 
been  purchased  by  others  on  the  date  of  the 
suit ;  the..  Jewni  while  he  sues  makes  such 
mottgageea  and  also  subsequent  purchasers 
as  partes  and  obtains  a  depree.  The  pro¬ 
perties  ace.  sold  separately,  i.  e„  in  two  or 
more  lots.  If  any  of  the  defendants,  say, 
the  mortgagee  or  the  subsequent  purohaBer 
or  the  electee  debtor  himself  wants  to  set 
aside  the  sale  in  xeBpeot  of  one  or  more 
items  of  properties  sold,  he  is  not  allowed 
under  this  Role  to  do  so.  On  the  other 


hand,  considerable  difficulty  is  experienc¬ 
ed  by  the  deoree-debtors  and  other  persons 
to  whom  the  property  belongs  on  account  of 

difficulties  experienced  by  people.  Suppose 
10  items  of  property  are  sold  for  the  decree 
debt  due  by  a  particular  defendant.  He  is 
unable  to  raise  the  whole  of  the  money 
mentioned  in  the  proclamation  and  deposit 
it  in  Court  so  that,  he  may  be  in  a  position 
to  set  aside  the  sale  of  one  lot  of  the  pro¬ 
perty  sold.  Of  course,  he  may  lose  the  other 
lots  of  property.  At  least  one  lot  he  may 
he  able  to  save  which  he  will  not  be  able  to 
do  now.  Apart  from  these  difficulties,  the 
High  Court  is  inolined  to  support  my  posi¬ 
tion.  There  is  a  ruling  in  10  T.  L.  R.,  page 
SI,  whioh  allowB  the  relief  that  I  plead  for 
in  my  amendment.  That  was  a  case  to  set 
aside  the  sale  of  one  of  the  several  proper¬ 
ties  that  were  sold  in  auction.  The  learned 
Judge  in  reversing  the  order  on  appeal  said 
that  where  properties  had  been  sold -in 
separate  lots,  an  application  to  Set  aside  the 
sale  on  depositing  the  amount  of  purohase 
money  of  such  lots  would  lie.  That  was  a 
decision  of  the  District  Judge  which  was 
confirmed  by  the  High  Court  who  observed 
that,  in  consideration  of  the  facts  of  the 
oase,  they  were  inolined  to  the  conclusion 
of  the  District  Judge  rather  than  to  that  of 
the  MunsifE.  This  ruling  has  also  been 
followed  in  19  T.  L.  J.  paga  84  and  18  T.  L. 
J.  page  307.  In  13  T.  L.  J„  what  is  said  is 
thiB.  *  In  Madhavan  Pillai  o.  SaBtayu  (10 
T.  L.  J.  81)  this  Court  in  a  oase  on  all  fours 
with  the  present  held  that  when,  in  execu¬ 
tion  of  one  deoree,  property  was  sold  in  two 
or  more  lots,  judgment-debtor  or  other  per¬ 
son  whose  property  had  been  sold  could 
apply  to  have  the  sale  set  aside  as  regards 
one  or  mote  lots  without  having  the  sale 
set  aside  as  a  whole.’  ’* 

The  Offioial  Member  in  charge  consider¬ 
ed  the  provision  unnecessary,  ‘“because,  the 
High  Oouxt  has  been  consistently  ruling  all 
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along  that,  in  the  case  of  a  decree-holder, 
it  is  open  to  the  jadgm  ent-debfcor  to  deposit 
the  amount  due  after  giving  credit  to  the 

turn  sale.  When  a  deorae-holder  purchases 
property  in  auction,  they  say  it  must  be 
taken  that,  as  soon  as  each  auction  sale  is 
knocked  down,  the  decree  debt  is  reduced 
to  that  extent ;  on  the  basis  of  thab  princi¬ 
ple  they  say  that  it  is  open  bo  the  judgment- 
debtor  to  deposit  the  amount  of  any  item  of 
property  that  he  may  seek  to  set  aside,  i. 
if  five  items  of  properties  are  sold,  the 

may  be  reduoed  and  bhe  amount  that  he 
pnrohased  for  should  be  taken  to  have  been 
paid  towards  the  decree  amount  and  there¬ 
fore  the  decree  amount  is  reduoed  to  that 
extent.  It  may  or  may  not  be  that  the 
amount  is  realised  only  the  last  day.  That 
being  the  case,  it  may  not  be  possible  to 
apply  it. 

We  all  know  that,  when  an  auction  comes 
to  an  end,  a  Judge  insists  that  the  whole  of 
the  amount  should  be  realised  and  so  it  is 

to  the  judgment  debtor  to  pick,  and  ohoose 
what  particular  item  he  should  choose  and 
what  particular  amount  he  should  reject. 
So  in  the  oase  of  the  decree-holder,  the  rul¬ 
ings  of  the  High  Court  have  been  consistent. 
The.  existing  section  has  been  consistent  and 
there  has  been  no  oonfiiot  of  rulings.  If 
Bale  86  (1),  Order  31,  Is  to  be  amended,  it 
ean  be  done  at  any-  time  as  the  Vakils  practi¬ 
sing  inthe  High  Coart  are  to  be  members 
of  the  Buie  Committee  and  it  is  open  to 
them  to  revise  it  in  any  way  they  like. 
Therefore,  instead  of  putting  in  a  Buie 
which  is  unworkable,  and  whioh  is  not  ne¬ 
cessary,  I  think  ib  may  be  lefb  to  the  Rule 
Committee  to  amend  ib  if  neoessary.” 

After  some  discussion,  the  Proviso,  which 
was  amended  by  the  addition  of  some  words, 
was  adopted  by  the  House.— 

L.  G,  P.  dated  13-2*1935, 


1.  In  computing  bhe  period  of  limitation 
prescribed  under  Seotion  307- A  of  the  Civil 
Procedure  Code,  for  an  application  to  set 
aside  a  sale,  the  period  during  whioh,  the 
Court  was  dosed  must  he  exoluded. — 

14  T.  L.  R.  App.,  56, 

2.  When  the  owner  of  immovable  pro¬ 
perty  applies  under  Section  307-A  to  have 
a  sale  of  the  property  set  aside  he  is. under 
a  liability  bo  deposit  a  sum  equal  bo  five  per 
oent.  on  the  purohase  money  for  payment 
to  the  purchaser,  even  when  the  land  has 
been  pnrohased  by  bhe  deorae-holder. 

The  judgment-debtor’s  right  to  get  the 
sale  oanoelled  on  his  depositing  the  five  per 
oent.  is  not  afieoted  by  a  mistake  commit¬ 
ted  by  the  Oonrt  Itself  (bhe  mistake  in  bhe 
oase  being  the  non-reoeipt  of  the  five  per 
oent.  on  the  ground  that  it  was  not  usual 

holder  himself).—  IS  T.  R.  App.,  52. 

3.  An  appeal  lay  under  Clause  16,  Sec¬ 
tion  557,  0.  P.  0.,  [Seotion  82  and  Or.  XLH, 
r.  1  ]  from  orders  passed  under  Seotion 
307-A  refusing  to  set  aside  the  sale  of 
immovable  property  In  execution. 

The  intention  of  the  Legislature  was  bo 
confer  the  right  of  appeal  from  orders 
refusing  to  set  aside  or  tvwfivmiTig  a  sale, 
is  dear  from  tho  terms  of  Seotion  557,  anfl 
there  is  no  reaspn  why  this  intention  should 
not  be  carried  out  by  the  Courts.  Tho 
effect  of  bhe  amended  Seotion  307-A  3s  to 
create  a  fresh  ground  for  setting  aside  a 
court  sale,  at  the  instance  of  the  party 
whose  immovable  property  is  sold  In  exe- 
oution  under  orders  of  Court  and  orders 
passed  under  Seotion  307-A  are  as  much 
appealable  as  orders  passed  unde;  other 
Seobions  for  setting  aside  or  refusing  to  sab 
aside  a  sale.  It  is  the  substanoe  rather 
than  the  letter  of  the  law  which  has  to  be 
looked  to  In  such  oases,  and  when  the 
decision  or  order  of  a  Court  of  a  particular 
import  is  made  expressly  appealable,  the 
grounds  on  whioh  the  deoision  or  order  is 
m*la  do  aot  afieot-  the  tight  at  appeal. 
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What  the  Appellate  Courts  have  to  tee  is 
whether  a  deoision  on  a  particular  subject- 
matter  is  made  appealable  bp  law,  and  if 
so,  the  Court  is  bound  to  entertain  the 
appeal  irrespective  of  the  ground  on  whioh 
the  order  is  purported  to  be  made.— 

16  T.  L.  R.  App.,  1. 

Pol— 21  T.  L.  R„  196. 

Ref.— 2  S.  D„  368. 

4.  An  application  by  a  purohaser  from  a 
judgment-debtor  prior  to  attachment  for 
setting  aside  a  court  sale  on  the  terms  of  his 
paying  the  judgment-debt  under  protest  and 
not  unconditionally  is  not  an  application 
under  Seotion  307-A.  A  deposit  to  be  effectual 
under  the  Seotion  must  be  made  in  such 
a  manner  as  to  enable  the  deoree-holder 
to  unconditionally  apply  the  deposit  in 
satisfaction  of  the  deoree-debt.  The  fact 
that  the  purchaser  happened  to  be  the  de¬ 
oree-holder  does  not  deprive  the  latter  of 
his  full  rights  as  purchaser.— 

18  T.  L.  R.  App.  21. 

Ref. — 29  T.  L.  R.,  14 

(=  3  T.  L.J.,  223). 

19  T.  L.  J.,  360. 

Ref. — 24  T.  L.  R„  11. 

111.  D.J.,  136. 

5.  The  words  “whose  property  is  sold” 
in  Seotion  807-A  do  not  apply  to  a  mort- 
gagee  of  the  property.  a 

Where  a  Distriot  Judge  granted  the  ap¬ 
plication  of  a  mortgagee  under  the  said 
Section  for  permission  to  deposit  the  pur¬ 
chase  money  lor  payment  to  the  purohaser: 

Reid.— The  Judge  was  wrong  in  granting 
the  prayer.—  17  T,  L.  R.  App.,  3. 

Overruled.— 25  T.  L.  R„  240. 

Ref—  24  T.  L.  R.,  41. 

18  T.  L.  J.,  1162. 


attaching  oreditor  who  has  no  suoh  owner¬ 
ship—  18  T.  L.  R.,  12$, 

Ref— 24  T.L.  R„  41. 

7.  After  the  Oourt-anotion  and  before 
the  confirmation  of  the  sale  of  an  immov¬ 
able  property,  the  judgment-debtor  con¬ 
veyed  it  by  private  sale  to  a  third  party  who 
made  the  deposit  in  Court  under  Seotion 
307-A  as  the  agent  of  the  judgment-debtor. 
The  purchaser  oonteuded  that  the  sale 
should  not  be  cancelled,  bnt  the  Distriot 
Judge  disallowed  the  contention. 

Reid.— The  District  Judge  was  right,  as 
the  deposit  was  snoh  as  to  entitle  the  judg¬ 
ment-debtor  to  make  an  application  under 
Seotion  307-A—  19  T.  L.  R,  11$. 

Ref— 24  T.  L.  R.,  41, 

25  T.  L.  R„  240. 

8.  A  deoree-debtor  first  applied  to  set 
aside  an  attachment  under  Section  308  on 
the  ground  of  irregularity,  eto.  When  the 
application  was  pending,  he  pnt  in  another 
applioation  for  setting  aside  the  sale  under 
Seotion  307-A  and  deposited  the  deoree 
amount.  He  also  subsequently  withdrew 
his  first  application  under  Seotion  308.  On 
the  contention  of  the  deoree-holder  that 
the  proviso  to  Seotion  807-A  precludes  the 
deoree-debtor  from  making  the  second  ap¬ 
plication,  as  he  had  already  applied  under 
Seotion  308.; 

deld. — The  word  “applies"  in  the  pro¬ 
viso  means  not  merely  presenting  an  appli¬ 
oation  bnt  also  the  prosooution  of  it  and  the 
withdrawal  of  the  first  applioation  before 
the  disposal  o£  the  second  removed  the  bar 
under  the  proviso—  20  T.  L.  R.,  IBS. 

Ref— 24  T.  L.  R„  41. 

Dist— 29  T.  L.  R„  14 

(=  3  T.  h.  J.,  228). 

11  T.  L,  J.,  136. 


8.  Seotion  307-A  of  the  Civil  Pro¬ 
cedure  Code  ref  ers  only  to  applications  made 
by  the  judgment-debtors  and  others  who 
oan  be  said  to  have  ownership  of  the  pro¬ 
perty  sold  and  does  not  apply  to  a  mere 


9.  An  aot  ol  limitation  being  restrictive 
oi  the  ordinary  rights  to  taka  legal  proceed¬ 
ings  must,  when  the  language  is  ambiguous, 
be  construed  striotly,  i.  e„  in  favour  of 
the  right  to  proceed. 
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Bale  and  before  the  expiration  of  the  thirty 

[There  is  nothing  to  prevent  the  judgment* 
debtor  from  creating  an  Interest  in  the  pro* 
party  in  another  till  the  sale  Ib  confirmed. 
Until  confirmation,  it  is  open  to  the  judg¬ 
ment-debtor  to  transfer  his  interest  so  as 
to  entitle  the  party  to  whom  the  interest  is 
transferred  to  apply  under  the  Seotion,— 
2ST.  &.'R„  240. 

[Note  the  effect  of  the  new  Bole.] 

13.  In  a  suit  upon  a  hypothecation  bond 
executed  by  defendants  2  to  4  in  favour  of 
the  1st  defendant,  the  hypothecs  was  sold 
in  Oourt  auction.  At  the  time  of  the  auc¬ 
tion,  the  property  fell  to  the  share  of  the 
plaintiff  who  deposited  the  deoree  amount 
under  Section  807-A. 

Beld.— The  payment  by  the  plaintiff  was 
not  a  voluntary  payment  and  the  plaintiff  is 
entitled  to  reoover  the  amount  from  the 
defendants,—  2S.D.,  218. 

Overruled.— 19  T.  L.  J.,  285. 

14.  In  all  oases,  the  purchaser  at  Oourt 

sale  is  entitled  to  notice  when  applications 
are  presented  for  setting  aside  the  sale,  as 
he  is  always  highly  interested  in  opposing 
the  application, —  2S.D .,240. 

15.  The  deposit  of  the  sale  proceeds  in 
Oourt  does  not  constitute  “  reoeipt  ”  by  the 
deoree-holder  within  the  meaning  of  the 
words  less  any  amount  whioh  may,  since 
the  date  of.  such  proclamation  of  sale,  have 
been  received  by  the  decree-holder  "  in 
Clause  (6),  Seotion307-A.  The  reoeipt  there¬ 
in  contemplated  is  aobual  receipt.— 

27  T.  L.  R.,  118 

{-  2T.  L.J.,  862). 

Kef.— 10  T.  Xi.  J.,  31. 

12  T.  L.  84. 

13  T.  L.  J.,  438. 

16.  Where  a  person  put  in  a  petition  for 
cancelling  a  Court-sale  and  the  major  por¬ 
tion  of  the  petition  related  to  reliefs  con¬ 
templated  under  Sections  808  and  310,  [  « 


Or.  XXI,  rr.  87  &  88],  but  towards  the  end 
thereof  it  was  stated  that  the  petitioner  was 
willing  to  make  the  deposit  as  provided  lor 
under  Seotion  S07-A  and  to  get  the  sale 
cancelled : 

Held.— The  petitioner  haying  once  elected 
to  pursue  the  remedies  provided  under  Sec¬ 
tions  308  and  310  oonld  not  be  allowed  to 
fall  back  upon  Seotion  307- A.  There  was 
also  the  faot  that  the  offer  to  deposit  the 

unconditional.—  29  T.  L.  R,,  14 

(=3  T.  L.J .,225). 

Bef,— 11  T.  L.  J.,  186. 

Fol,— 19  T.  L.  J„  360. 

17.  In  execution  of  a  deoree  eertain  im¬ 
movable  properties  of  the  judgment-debtor 
were  sold  in  anotion  and  purchased  by  the 
petitioner  who  at  onoe  deposited  25  per  oent. 
of  the  pnrohase  money.  Before  the  expiry 
of  15  days  from  the  date  of  sale,  the  judg¬ 
ment-debtor  deposited  the  deoree-amount 
and  5  per  oent.  of  the  pnrohase  money  under 
Seotion  307-A,  and  the  sale  was,  therefore, 
set  aside.  The  purchaser  in  Court  anotion 
then  put  in  a  petition  for  refund  of  the 
money  deposited  by  him  and  for  payment  to 
hirq  of  5  per  cent,  of  the  pnrohase  money 
paid  into  Oourt  by  the  judgment-debtor. 
The  District  Judge  rejected  the  purchaser’s 
olaim  for  refund  on  the  ground  that  be¬ 
cause  he  did  not  deposit  the  balanoe  of  the 
pnrohase  money  before  the  expiry  of  15 
days  from  the  date  of  sale,  the  25  pec  oent. 
that  he  had  deposited  was  forfeited  to  Go¬ 
vernment  under  Seotion  305.  The  prayer 

disallowed. 

Held.— The  omission  on  the  part  of  the 
purchaser  bo  deposit  the  balanoe  of  the 
purohaBO  money  before  the  expiry  of  the 
prescribed  period  dia  nob  entail  forfeiture 
of  his  right  to  refund  of  the  sum  deposited 
by  him.  As  Section  807-A  rendered  it 
obligatory  on  the  Court  to  set  aside  the  sale 
on  the  deposit  of  the  judgment-debt  and 
the  five  per  oent.  of  the  purchase-money, 
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there  was  absolutely  no  nse  in  the  auotion- 
purohaser  depositing  the  balanoe  oi  the 
purohase-money  before  the  expiry  of  16 
days  from  date  of  sale. 

When  the  eontest  in  regard  to  the  6  per 
cent,  of  the  purohase-money  was  between 
the  purchaser  and  judgment-debtor,  the 
equities  were  in  favour  of  the  purohaser 
as  that  amount  was  expressly  stated  to  be 
“for  payment  to  the  purohaser”  under 
Seotlon  307-A  of  the  Code  and  meant  as 
compensation  to  him  for  being  deprived  of 
the  property  purohased  by  him  in  Court 
auction.—  80  T.  L.  R„  192 

(=4  T.  L.  J.,  293), 
Dist.— 32  T.  L.  E.,  129. 

18.  A  judgment-debtor  who  deposits  the 
deoree  amount  and  5  per  oent.  of  the  pur- 
ohase-money  during  the  pendency  of  an  ap¬ 
peal  preferred  by  him  against  the  order 
rejecting  his  petition  and  allowing  execu¬ 
tion  to  prooeed  must  be  deemed  to  have 
made  the  deposit  under  protest  and  to  suoh 
a  case  Section  307-A,  C.  P.  0.,  has  no  ap. 
plication.—  31  T.  L.  R.,  S3. 

Ref,— 39  T,  L.  B„  211  • 

(=  14  T.  Ii.  J.,  207). 

18.  Where  a  judgment-debtor  has  not, 
within  thirty  days  from  the  date  of  sale, 
deposited  in  Court  the  amounts  specified 
in  Section  307-A,  but  has  deposited  within 
the  prescribed  period  a  sum  calculated  by 
some  officer  of  the  Court  as  the  sum  to  be 
deposited  in  respect  of  such  amounts,  whioh 
was  leas  than  the  amount  that  should  have 
been  deposited  and  there  is  nothing  to 
show  there  was  any  mistake  of  the  Court 
by  which  the  judgment-debtor  was  induced 
to  deposit  an  insufficient  amount : 

Held.— The  sale  ought  not  to  be  set 
aside. 

The  mistake  in  calculation  was  one  com¬ 
mitted  by  the  execution  deck  and  not  the 
mistake  of  the  Court.  It  is  no  part  of  the 
duties  of  the  execution  clerk,  either  under 
the  Code  or  under  the  Circulars  of  the 
High  Court,  to  make  a  calculation  of  the 


amount  to  be  deposited  under  Section 
307-A.  It  was  irregular  on  his  part  to  have 
made  any  calculation  at  all,  and  if  he 
makes  a  wrong  calculation  and  the  judg¬ 
ment-debtor  ohooses  to  rely  and  act  npon  it, 
the  latter  does  so  at  his  peril. — 

35  T.  L.  R.,  168. 

Bef.— 18  T.  L.  J.,  1162. 

20.  The  1st  defendant  and  one  D  hy- 
potheoated  Whlteaore  and  Blackacre  to 
X  ;  and  afterwards,  D  alone  without  men¬ 
tioning  the  first  charge  hypothecated 
Whiteaore  to  Y.  X  then  obtained  a  deoree 
on  his  bond  against  the.  1st  defendant  and 
D  and  the  hypothecs.  To  this,  Y  was  not 
a  party.  Y,  then,  obtained  a  decree  on  his 
bond  against  Whitheaore  and  Lin  execution 
purchased  it  -himself  without  mentioning 
the  first  charge.  To  this  X  was  not  a  party. 
While  X  sought  to  sell  Whiteaore  and 
Blaokaore  in  execution  of  his  decree,  Y 
applied  for  Whiteaore  being  excluded  from 
the  sale,  inasmuch  as  he  had  in  execution 
of  his  deoree  beoome  its  purohaser.  The 
application  was  rejected;  and  both  the 
properties  were  sold  in  oxeoution  of  X’s 
deoree.  Before  the  confirmation  of  the 
sale,  the  plaintiff  (Y’s  son)  deposited  the 
decree  amount  and  had  the  sale  set  aside, 

from  the  1st  defendant  personally  and 
from  Blackacre  and  the  assets  of  the  de. 
ceased  D.  The  primary  Conrt  dismissed 
the  suit,  holding  that  Seotion  69  of  the 
Contraot  Act  governed  the  ease  : 

Beli  (on  speoial  appeal),— (1)  The  deposit 
(and  the  consequent  cancellation  of  the 
sale)  restored  Blaokacre  to  the  original 
owners,  namely,  the  1st  defendant  and '  D 
and  rendered  the  right  of  Y  over  Whiteaore 
Indefeasible,  and  consequently  the  right  of 
Y  after  making  the  deposit  was  only  to 
olaim  contribution  from  Blaokaore  which 
his  deposit  had  saved  for  the  original 
.  owners,  according  to  the  respective  value 
of  the  two  estates. 

(2)  Inasmuch  aa  the  judgment  debtor’s 
personal  liability  under  the  decree  obtain- 
edbyXhad  been  wiped  out  by  the  Court 
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'  sale,  It  could  not  be  said  that  X  paid  the 
money  whioh  1st  defendant  and  D  were 
bound  by  law  to  pay ;  and  henoe  the  princi¬ 
ple  of  Seotion  69  of  the  Conkaot  Aot  could 
not  apply. 

(3)  On  the  principle  of  Section  TO  of  the 
Contcaot  Aot,  the  lab  defendant  and  D 
would  only  be  bound  to  make  compensation 
to  the  extent  to  whioh  the  deposit  had 
benefited  them,  i.  s„  in  eo  far  as  Blaokacre 
had  been  restored  to  them. 

(4)  Xu  any  view,  the  plaintiS  was  only 
entitled  to  claim  a  share  of  the  money 
deposited  by  him  in  Court— 

36  T.  L.R.,  13. 

21.  (1)  Provided  the  strict  terms  of 
Seotion  807-A  are  complied  with,  it  Is  not 
necessary  for  one  who  is  interested  in  set- 
ting  aside  the  sale  of  one  or  more  of  several 
lots  sold  under  one  proclamation,  to  ask  to 
have  the  whole  sale  set  aside, 

(9)  Amounts  which  the  decree-holder  is 
in  a  position  to  set  oS  immediately  against 
the  decree  amount  should  be  treated  as 
money  received  by  him  under  the  terms  of 
Section  307-A.—  10  T.  L.J.,  31. 

Ref^— 38  T.  L.  R.,  148 

(=  13  I.  L.  J.,  307). 

12  T.  L.  J„  34. 

18  T.  L.  J„  1162. 

Appr.— 13  T.  L.  J.,  438. 

22.  A  person,  in  whose  favour  a  sale 

deed  has  been  exeouted  but  not  registered 
before  a  Court  sale  of  the  property  covered 
by  suoh  deed  of  sale,  is  one  whose  Immova¬ 
ble  property  has  been  sold  under  Seotion 
307-A,  if  the  deed  is  duly  registered  subse¬ 
quent  to  the  Court  sale,  The  operation  of 
a  sale  deed  is  from  the  date  of  its  execu¬ 
tion.  Even  before  registration,  the  pur. 
chaser  has  an  equitable  interest  in  the  pro- 
pertyas  would  give  him  a  right  to  save  it 
under  Seotion  307-A.—  10  T.  L ,  d„  133. 

23.  Deposit,  which  was  conditional  when 
originally  made  cannot,  by  the  subsequent 


withdrawal  of  the  oondition,  become  valid 
as  from  the  date  the  money  was  originally 
paid  into  Court.  The  subsequent  withdrawal 
of  the  oondition  makes  the  deposit  available 
to  the  purchaser  and  deoree-holder  only 
from  the  date  of  sneh  withdrawal  and  the 
deposit  beoomes,  in  this  respeot,  a  doposit 
in  conformity  with  the  Seotion  only  from 
snoh  date.  Snoh  date  alone  can  be  regard¬ 
ed  as  the  date  of  a  valid  deposit  under  the 
Section. 

[A  deposit  under  Seotion  307-A,  in  order 
that  it  may  be  a  valid  deposit,  must  be  un¬ 
conditional,  because  the  deposit  is  to  be 
made  for  payment  to  the  purchaser  and 
the  decree-holder.  When,  therefore,  a  de¬ 
posit  is  made  with  a  oondition  that  the 

shall  be  retained  in  Oonrt  until  a  certain 
event  happens,  it  is  not  a  good  deposit  un¬ 
der  the  Seotion],—  ,11  T.  L.  d„  136. 

Fol,— 19  T.  It.  J.,  360. 

24,  On  the  30th  Kanni  1096,  items  1,  3, 
4,  6,6  and  7  in  the  proclamation  sohedule 
were  sold  in  execution  of  a  decree  against 
the  counter-petitioner.  Items  3,  6,  6  and  7 
were  pnrohased  by  the  petitioner  and  item 
4  by  the  deoree-holder  who  had  obtained 
permission  to  have  the  pnrohase-money  for 
that  item  set  off  pro  tanto  against  the 
judgment-debt  due  to  him.  There  still  re¬ 
mained  a  small  balanoe  of  the  judgment- 
debt  due  to  him  to  be  realised  and  there¬ 
fore  item  1  was  next  anotioned  and  the 
petitioner  pnrohased  that  also  for  7000, 
Eanams.  On  the  23rd  Thulnm  1096,  (be¬ 
fore  the  sales  had  been  confirmed),  the 
oounter-petitioner  applied  for  the  cancella¬ 
tion  of  the  sale  of  item  No.  1  on  depositing 
the  balance  of  the  judgment-debt,  after  de- 
ducting  therefrom  the  amount  realised  by 
the  sale  of  Items  8  to  7,  together  with  the 
usual  commission  on  the  purehase-money 
paid  for  item  No,  1.  This  application  of  the 
judgment-debtor  was  resisted  by  the  anotion 
pnrohaser  on  the  ground  that  the  judg¬ 
ment-debtor  would  be  entitled  to  the  relief 


338 


REGULATION  VIII  OF  1100.  [Of.  XXIt  f.  86 


daimed  only  if  he  deposits  the  ontire  judg¬ 
ment-debt  ot  at  least  that  amount  less  the 
sum  for  which  the  decree-holder  himself 
purchased  item  No.  4  together  with  the 
usual  commission  on  the  whole  of  the  pur¬ 
chase-money  advanced  by  the  an  ction-pur- 

Beld, — The  purchase-money  realised  by 
the  sale  of  item  No.  4  may  be  treated  as 
having  been  received  by  the  deoree-holder. 
but  the  amount  realised  by  the  sale  of  the 
other  items  stands  on  a  diderent  footing. 
This  money  did  not  beoome  money  at  the 
disposal  of  the  deoree-holder  till  the  sales 
were  confirmed,  and  henoe  oannot  be  treat¬ 
ed  as  having  been  reoeived  by  the  deoree- 
holder  under  Section  307-A. 

Therefore  the  deoree-debtor  was,  in  order 
to  obtain  the  benefit  of  the  Seotion,  bound 
to  deposit  the  entire  judgment-debt  less  the 
price  paid  by  the  deoree-holder  for  Item 
No.  4.-  12  T.  L.  J„  34. 

Bof.— 38  T,  It.  E„  US 

(=13  T.  L.  J.,  307). 

25.  .  When  the  sale  of  one  or  more  of 

Is  songht  to  be  set  aside  under  Section  307- 
A,  the  amount  that  need  be  deposited  under 
Clause  (a)  of  that  Section  is  only  5  per  cent, 
of  the  purohase  money  for  tha  items,  the 
sale  of  which  is  sought  to  be  set  aside,  and 
not  5  per  oent.  of  the  purohase  money  for 
all  the  items.—  38  T.  L.  R„  US 

(=  13  T.  L.  J.,  307), 

26.  In  execution  of  a  decree,  properties 
movable  and  immovable  of  the  judgment- 
debtor  were  sold  in  Court  auction  and  pur¬ 
chased  by  the  decree-holder.  The  judg¬ 
ment-debtor  put  in  a  petition  praying  to 
have  the  auotion  sale  set  aside  on  deposit  of 
the'  decree  amount  and  commission. 

Held.— Tha  petition  is  one  under  Section 
807- A,  and  the  auction  sale  of  the  immov¬ 
able  property  oould  be  set  aside.  But  the 
sale  in  respect  oi  the  movable  property 
oonld  not  he  set  aside,  as  it  had  become 
absolute  under  Seotion  234,  O.  P.  0.  £=  Or. 


XXI,  r,  74],  as  soon  as  the  purohase  money 
had  been  paid. —  38  T.  L.  R.,  311 

(=1ST.  L.J.,  470). 

27.  Where  in  execution  of  a  deoree,  the 
deoree-holder  having  brought  certain  pro¬ 
perty  to  sale  and  purohased  it  himself,  certi¬ 
fied  subsequent  satisfaction  of  his  deoree 
otherwise  and  applied  that  the  sale  he  set 
aside : 

Meld, — Sale  is  cancelled  on  the  ground 
that  the  satisfaction  of  the  deoree  certified 
by  the  decree-holder  resulted  automatically 
In  the  annulment  of  the  execution  sale.  A 
deoree-holder  by  becoming  an  execution 

of  the  property  purohased  nor  ceases  to  be 
the  deoree-holder  altogether.  In  spite  of 
the  Court  sale,  the  judgment-debtor  has 
sufficient  interest  in  the  property  to  apply 
under  Seotion  307-A  and  Seotion  303  [=Or. 
XXI,  r.  87],  while  the  deoree-holder-pur- 
ohaser  is  not’debarred  from  taking  steps  to 
set  aside  the  sale  under  Seotion  810  [=Or. 
XXI,  r.  88]  or  from  certifying  satisfaction 
of  the  deoree  at  any  time  before  the  sale  is 
made  absolute. 

The  direotion  to  the  Court  contained  iu 
Seotion  231  [=Or.  XXI,  r.69]  is  not  perem¬ 
ptory  as  regards  the  point  of  time  when  it 
should  be  oarried  out,  inasmnoh  as  it  does 
not  use  the  word  ‘forthwith’  or  ‘immediate¬ 
ly’,  and  is  dependant  on  the  eventuality  of 
the  sale  being  confirmed  and  made  absolute. 

38  T.  L.  R„  241 
(=12  T,  L.J.,  162), 

28,  Three  items  of  property  belonging 
to  defendants  1  and  2  were  charged  by  the 
deoree  in  the  oase.  The  3rd  defendant 
having  obtained  a  mortgage  of  item  2  from 
the  2nd  defendant,  the  3rd  defendant  was 
made  a  party  to  the  oase.  Subsequently,  in 
execution  of  the  deoree,  item  No.  8  was 
sold  in  Court  auotion  on  8— 4— 1093.  The 
3rd  defendant  deposited  the  deoree  amount 
into  Court  and  applied  under  Seotion  307-A, 
to  set  aBide  the  auotion  sale.  The  auotion- 
purchaser  objected  on  the  ground  that  the 
3rd  defendant  had  no  focus  itandi  to  make 


739 


Or.  XXI,  r.  86]  THE  CIVH.  PKOCEDOBE  CODE 


regulation  viii  of  1100.  [  Or.  XXI,  r. 


Or.  XXI,  r.  87  ]  THE  CIVIL  PROCEDURE  CODE 

87.  (1)  Where  any  immovable  property  has  been  sold  in  exe- 
A  lication  to  set  ou^on  of  a  decree,  the  decree-holder,  or  any  person 
Middle  on  ground  of  entitled  to  share  in  a  rateable  distribution  of  as- 
lrregnianty  or  frana.  setS)  or  w]j0se  interests  are  affected  by  the  sale,  may 
apply  to  the  Court  to  set  aside  the  sale  on  the  ground  of  a  material 
irregularity  or  fraud  in  publishing  or  conducting  it : 

Provided  that  no  sale  shall  be  set  aside  on  the  ground  of 
irregularity  or  fraud  unless  upon  the  facts  proved  the  Court  is  satisfied 
that  the  applicant  has  sustained  substantial  injury  by  reason  of  such 
irregularity  or  fraud. 


(8)  Where  the  whole  of  the  amount  that 
could  be  olaimed  by  the  attaching  creditor 
has  already  been  deposited,  the  balance  of 
the  amount  being  payable  to  the  applicant 
himself,  suoh  deposit  mast  be  held  to  be  a 
sufficient  oomplianoe  with  the  requirements 
of  the  Buie.—  44  T.  L.  R.,  367 

(  =  18  T.  L.  J„  1162). 

33.  A  person  who,  not  being  himself  a 
party  to  the  deoree,  protests  against  the 
court-sale  of  property  in  exeoutlon  of  the 
deoree  against  the  judgment-debtor  and 
gets  the  sale  set  aside  tinder  Buie  86  of  Or¬ 
der  XXI,  by  an  application  made  therefor, 
free  of  any  protest  aooompanied  by  pay- 
ment  of  the  deoretal  amount  and  five  per 
cent,  cannot  be  allowed  to  claim  refund  of 
the  amount  as  haying  been  involuntarily 
paid. 

The  provisions  of  Sub-rule  (2)  oontain  in 
themselves  olear  indication  of  the  intention 
of  the  Legislature  that  the  deposit  under 
the  Buie  must  he  unconditional  and  volun¬ 
tary,  in  acquiescence  of  the  liability  of  the 
property  sold  for  the  deoree  amount,  A 
person  whose  properly  is  wrongly  sold  for  a 
deoree  against  another  has  other  remedies 
open  to  him  and  there  is  no  obligation  on 
bim  to  make  any  application  under  Buie  86. 
Bnt  if,  with  a  view  to  avoid  the  trouble  and 
inconvenience  of  a  litigation  against  the 
purchaser,  he  eleots  to  make  the  applica¬ 
tion  under  the  Buie  and  deposit  the  money, 
he  cannot  bo  allowed  to  go  baok  upon  his 
own  aot,  after  vseourlng  the  benefit  of  hav¬ 


ing  the  sale  set  aside  by  reason  of  the  de¬ 
posit  of  the  money  (F.  B.).— 

19  T.  L.  J.,  285. 

34.  Where  a  sale  is  set  aside  by  a  depo¬ 
sit  made  under  Section  80T-A,  the  deposit 
should  be  deemed  an  unconditional  one,  as 
otherwise  the  Oourt  has  no  jurisdiction  to 
set  aside  the  sale. 

Having  made  an  unconditional  deposit  a 
judgment-debtor  is  estopped  from  contend¬ 
ing  that  he  paid  an  excess  amount  and  he 
is  entitled  to  be  recouped  in  respeot  of  the 
same.  There  is  no  provision  in  the  Civil 
Prooedure  Code  for  the  restitution  of  any 
amount  deposited  under  Seotion  307-A.— 

35.  See  also— 

Seo.  57.-2  T.  L.  R.,  95. 

Or. XXVI,  r.  14,-16  T.  L,  3. ,267, 

Or.  XXI,  p.  87  [=  S.  308 =0r.  XXt,r.  SO] 
I.  The  corresponding  Section  of  Begu* 
lalion  II  of  1065  was  as  follows 
" S08-  Application  to  set  aside  sale  of 
land  on  ground  of  irregularity.—' The  de¬ 
cree-holder,  or  any  person  whose  immova¬ 
ble  property  has  been  sold  under  this  Chap, 
ter,  may  apply  to  the  Oonrt  to  set  aside  the 
sale  on  the  ground  of  a  material  irregularity 
in  publishing  or  conducting  it ; 

hut  no  sale  shall  be  set  aside  on  the  ground 
of  irregularity  unless  the  appiioant  proves 
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to  the  satisfaction  of  the  Court  that  he  has 
sustained  substantial  injury  by  reason  of 
such  irregularity.” 

IL  “  The  language  now  proposed  to  be 
employed  is  different  from  the  language  of 
Seotion  308  0.  P.  0.,  but  does  not  e2eot  any 
radical  change.  It  is,  extended  by  enact- 
ment,  in  lien  of  judicial  decisions  now,  to 
inolnde  every  person  who  reaps  the  advant¬ 
age,  in  whole  or  in  part,  flowing  from  the 
sale  of  property.  It  is  also  made  dear  that 
persons  having  any  interest  in  the  property 
and  which  interest  is  prejudicially  affected 
by  the  sale,  may  apply  under  the  Seotion, 
thus  avoiding  the  doubt  entertained  as  to 
the  meaning  of  the  clause  ‘  whose  immova¬ 
ble  property  has  been  sold.’  ”— 

Notes  on  Clauses. 

III.  In  the  Statement  of  Objects  and 

Reasons  for  the  1901  amending  Bill,  it  was 
stated  "  It  is  proposed  to  enact  the 
principle  of  a  series  of  rulings  to  the  effeot 
that  a  person  entitled  to  share  in  a  rateable 
distribution  of  assets  is  authorised  to  apply 
under  this  provision.  Here  again,  much 
discussion  has  arisen  on  the  precise  mean¬ 
ing  of  the  expression  “  any  person  whose 
immovable  property  has  been  sold,”  and  it 
is  proposed  to  make  it  clear  that  all  persons 
who  would,  to  the  extent  of  their  interests, 
be  entitled  to  sue  for  cancellation  of  the 
sale  and  recovery  of  the  property,  are  in¬ 
cluded.”—  India  Gaseile 

dated  21-12-1901,  PI.  7. 

IV.  In  regard  to  the  Proviso,  the  Indian 
Speoial  Committee  said  : — “The  Committee 
have  altered  the  language  of  tha  Proviso  in 
order  to  meet  the  doubts  which  have  been 
raised  as  to  the  evidenoe  upon  whioh  the 
Court  oan  act.  [  Xasadduk  Rasul  Khan  ». 
Ahmaa  Husain  (I.  L.  R.,  21  Cal.,  66) 

V.  In  regard  to  the  words  “or  fraud” 
whioh  ooonr  in  the  new  Rule  in  two  places, 
the  Indian  Select  Committee  of  1908 

been  added  after  the  word  “  irregularity.” 
We  think  that  tha  existing  law  as  contained 


in  Section  311  of  the  present  Code  is  defec¬ 
tive,  the  omission  in  the  Seotion  to  refer  to 
fraud  as  a  ground  for  setting  aside  a  sale 
having  led  some  Courts  to  hold  that  an 
order  on  an  application  setting  up  fraud  as 
a  ground  for  relief  is,  unlike  an  order  made 
on  an  application  under  Seotion  311,  a 
deoree  and  open  to  seoond  appeal.  This 
result,  whioh  often  involves  a  considerable 
prolongation  of  these  proceedings,  is  in  our 
opinion  undesirable.  We  think  that  ap¬ 
plications  for  the  setting  aside  of  sales 
should,  so  far  as  the  procedure  applicable 
to  them  is  concerned,  stand  on  the  same 
footing  whether  they  are  based  on  the 
ground  of  irregularity  or  on  the  ground  of 
fraud." —  India  Gazette 

dated  15-2-1908,  Pt.V. 

VI.  For  Form  of  Notioe  to  show  cause 
why  sale  should  not  be  set  aside,  see  Ap¬ 
pendix  E,  Form  No.  86. 

1,  If  the  judgment-creditor  buys  the 
property  sold  in  execution  of  his  own  de¬ 
cree,  without  the  permission  of  the  Court, 
there  will  be  material  irregularity  in  the 
oonduot  of  the  sale.—  1?  T.  L.  R.  App,,  6. 

2.  in  exeoution  of  a  money  deoree 
against  X,  F  the  decree-holder  attached 
the  eastern  half  of  a  purayidom,  but  for 
some  unaocountable  reason,  got  the  whole 
purayidom  including  the  western  half  and 
a  chita  proclaimed  for  sale,  himself  became 
the  purchaser  in  1062  and  obtained  deli¬ 
very  in  1068.  Y  another  oreditor  of  X  ob¬ 
tained  a  decree  in  1073  more  than  12  years 
after  P’s  deoree  and  in  exeoution  thereof 
attaohed  the  plaint  properties.  The  suit 
brought  by  P  to  set  aside  the  attachment 
was  at  firBt  dismissed  by  the  Mnnsiff  on  the 
ground  of  limitation  bar  and  subsequently, 
after  remand,  on  the  ground  that  a  sale 
without  a  prior  attachment  was  void. 

Beld.—k  sale  without  attachment  though 
irregnlar  is  not  invalid  without  proof  of 
substantial  injury  under  Seotion  808,  Civil 
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Procedure  Code.  The  limitation  applicable 
In  the  oase  is  one  year*  under  Artlole  8  of 
the  Limitation  Schedule  (old). 

[  Omission  to  attach  amounted  to  no  more 
than  a  material  irregularity  -which  was  not 
sufficient  to  vitiate  the  sale  unless  suhstan* 
tial  Injury  resulted  from  it.  The  publica¬ 
tion  of  the  attachment  is  a  step  leading  up 
to  the  publication  of  the  sale,  the  actual 
proclamation  of  sale  being  a  notioe  to  the 
public  that  the  sale  is  to  take  place  on  a 
particular'  date.  (21  All.,  311). 

An  omission  to  adopt  any  one  of  the  vari¬ 
ous  steps  to  be  taken  in  execution  is  only  a 
material  irregularity  and  a  sale  so  made  is 
not  invalid  unless  substantial  injury  to  the 
judgment-debtor  is  affirmatively  shown  (21 
Cal.,  G6). 

An  attachment  is  a  measure  resorted  to 
for  the  protection  of  the  decree-holder  and 


and  after  a  Court-sale  had  been  confirmed 
and  a  sale  certificate  granted  to  the  pur¬ 
chaser,  the  sale  is  not  to  be  considered  a 
nullity  merely  by  reason  of  the  absence  of 
attachment.  (18  Cal.,  188). 

A  sale  in  execution  without  due  notioe  to 
the  legal  representative  of  the  deoeased 
mortgagor  is  not  a  nullity,  though  the  irre¬ 
gularity  is  material.  Strangers  to  a  suit 
are  justified  in  believing  that  the  Court  had 
done  that  which  by  the  direction  of  the 
Code  it  ought  to  do.  (25  Born,,  387).] 

20  T.  L.  R.,  335. 

Disfc.-6  T.  L.J.,  220. 

Ref.— 33  T.  L.  R.,  197 

(=7  T.  L.  J„  867). 

8.  Where  an  auction  sale  is  sought  to 
be  set  aside  on  the  ground  of  material  Irre¬ 
gularity,  the  burden  of  proving  such  Irre¬ 
gularity  lies  on'the  party  pleading  irregu¬ 
larity.  Mere  irregularity  with  no  proof  of 
material  injury  is  not  sufficient  to  vitiate 
sale. 

The  Court  ought  to'  have  presumed  that 
the  proclamation  copies  were  affixed  to  the 


Court-house,  Taluk  Outoherry  and  to  the 
land,  instead  of  throwing  the  onus  of  proof 
on  the  purchaser.  There  was  no  evidenoe 
in  the  oase  connecting  the  alleged  irregu¬ 
larities  with  the  substantial  injury.— 

i  S.  D.,  356 . 

4.  All  applications  under  Section  808 
are  also  applications,  under  Seotion  288 
[new  Seotion  40];  and  similarly  all  appli-  • 
cations  in  execution  where  fraud  is  alleged 
oome  under  Seotion  288. 

A  Court  sale  impeaohod  on  the  ground  of 
fraud  cannot  be  set  aside  In  the  absenoe  of 
proof  that  the  auotion-pucohaser  was  a 
party  to  the  fraud  either  primarily  or  as 
having  purohaaed  with  notice  of  the  deoree- 
holder’s  fraud. —  i  T.  L.  J.,  55, 

Fol.— 10  T.  L.  J„  292. 

Ref.— 40  T.  L.  R.,  151, 

18  T.  L.  J.,  952. 

5.  A  material  irregularity  in  the  sale 
proclamation  regarding  the  number  of  trees 
in  the  property  is  not  necessarily  a  fraud  on 
the  judgment-debtor,  unless  it  can  be  shown 
that  the  aaotion-purohaser  or  decree-holder 
was  instrumental  in  making  the  misrepre¬ 
sentation. 

Material  irregulariby  and  fraud  are  not 
synonymous  terms.  The  question  of  fraud 
is  a  mixed  question  of  law  and  fact ;  the 
faots  being  found,  the  inference  whether 
they  constitute  fraud  is  a  question  of  law. 

Article  152  of  the  Limitation  Regulation 
(old)  will  apply  to  an  application  for  setting 
aside  a  Court  sale,  only  if  fraud  is  establish¬ 
ed.  Applications  to  set  aside  a  Court  sale 
on  the  ground  of  material  irregularity 
which  falls  short  of  fraud  are  oovered  by 
Seotion  808,  C.  3?.  O.,  and  the  period  of 
limitation  for  suoh  applications  is  that  pre¬ 
scribed  by  Artlole  188,—  3  T.  L.  d.,  74, 

6.  A  judgment-debtor  seeking  to  set 
aside  an  execution  sale  of  immovables  on 
the  ground  of  undervaluation  In  the  sale 
proclamation  is  estopped  from  setting  up 
that  plea,  if  he  allows  the  sale  to  be  com¬ 
pleted,  having  been  aware  throughout  of 
the  alleged  Irregularity, 
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The  properties  probably  fetched  less  than 

alight  have  erred  on  the  side  of  exaggera¬ 
tion  ;  bnt  the  appellant  was  estopped  by  his 
conduct  in  setting  up  the  plea  of  under- 
statement  in  the  sale  proclamation.  He 
obtained  three  successive  adjournments  to 
pay  up  the  decretal  amount.  He  failed  to 
do  so,  and  not  once  during  this  time  did  he 
impeach  the  value  stated  in  the  proolama- 

that  he  consented  to  have  the  property 
sold  on  the  original  proclamation,  if  he  de¬ 
faulted  to  pay  off  the  deoree-debt,— 


Ref.—48  T.  h,  R.,  439 

{-  19T.L.  J,  491). 

7,  In  execution  of  a  decree  on  a  hypo¬ 
thecation  bond  exooated  by  oneC.V.  de¬ 
ceased,  obtained  against  her  sons,  as  her 
representatives,  immovable  properties  were 
sold  in  Conrt  auction.  V.  P,  the  daughter 
of  0.  V.,  alleging  that  she  was  the  exclusive 
owner  of  the  properties  sold ,  having  Inherit¬ 
ed  it  on  the  death  of  her  mother  to  ithe 
exclusion  of  her  brother,  and  also  alleging 
that  the  sale  *  was  brought  about  as  the 
result  of  oollnsion  between  the  decree- 
holder  and  the  judgment*debtor,  applied  to 
set  aside  the  sale  under  Section  308,  O.P. 

O. ,  on  the  ground  that  there  was  material 
irregularity  in  publishing  and  conducting 
the  sale.  The  application  was  opposed  on 
the  ground,  inter  alia,  that  the  applicant 
could  not  have  recourse  to  Section  308,  0, 

P.  C. 

Meld.— The  Application  was  not  sustaln- 

to  protect  her  rights.—  '  5  T.  L.  J.,  44, 

8.  The  mortgagee  of  certain  properties 
sold  in  Court  auction  applied  to  set  aside 
the  sale  on  the  ground  that  he  had  a  mort¬ 
gage  tight  which  was  not  shown  in  the  sale 
proclamation.  The  Court  ordered  that  to 

sale  would  not  be  confirmed.  On  appeal: 


Meld.— The  order  of  the  Oourt  below  was 
wrong.  The  applicant  having  obtained  the 
mortgage  before  the  properties  were  placed 

whose  Immovable  properties  had  been  sold 
and  the  application  was  nob  maintainable. 

It  is  not  every  person  having  an  interest 
In  the  properties  sold  in  Oourt  auotion  that 
has  the  right  of  applying  under  Section  306, 
0.  P.  G\,  to  set  aside  the  sale.  It  Is  only  a 
person  whose  immovable  property  has  been 
sold  under  Chapter  SIX  of  the  0.  P.  0. 
that  has  the  right  of  applying  under  Seotioa 
808.  One  who  claims,  not  through,  but 
adversely  to  the  judgment-debtor,  does  not 
come  under  Section  308.  A  person  claim¬ 
ing  by  title  paramount  to  the  judgment- 
debtor  is  not  within  the  meaning  of  the 
words  u  any  person  ”  in  the  Seotion,  Inas- 
muoh  as  his  title  to  the  property  la  not 
affected  by  the  sale,  whether  it  were  regular 
or  irregular,  and  therefore  oannot  apply  to 
the  Oourt  to  set  aside  the  sale. 

The  mortgagee  of  the  property  sold  In 
execution  who  takes  a  mortgage  prior  to 
the  attachment  in  execution  does  not  come 
within  the  meaning  of  the  words  ‘‘  person 
whose  immovable  property  has  been  sold 
under  this  Chapter.” — 

SOT.  L.  R.,  248 
{-ST.  U.,  M). 

9.  A  deozee  made  the  interest  of  each 
of  the  defendants  in  the  hypothecated  pro¬ 
perty  liable  only  for  hie  share  of  thedeoree- 
debt.  The  Court,  however,  put  up  the  in¬ 
terests  of  all  the  defendants  solidly  without 
any  discrimination  and  withoat  any  seve¬ 
rance,  charging  thereby  the  interests  of  de¬ 
fendants  1  and  2  with  a  great  deal  more 
than  what  under  the  terms  of  the  decree 
they  were  bound  to  pay. 

Held.— The  procedure  was  illegal  ana  ob¬ 
viously  led  to  injustice  inasmuch  as  it  pro- 
vented  defendants  1  and  2  from  freeing 
their  interests  from  liability  to  sale  by  pay¬ 
ment  of  their  share  of  the  deoree-amount, 
Further,  after  the  sale,  they  could  not  get 
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the  sale  set  aside  exoept  by  paying  up  the 
whole  amount  due  nnder  the  decree.— 


10.  'Where  a  material  Irregularity  is 
proved  to  have  occurred  in  the  conduct  of  a 
Court  sale,  and  it  ie  shown  that  the  .  price 
realised  is  grossly  inadequate,  it  may  be  In¬ 
ferred  that  the  low  price  was  occasioned  by 
the  irregularity. 

Misdescription  as  regards  the  bounda¬ 
ries,  mnri  and  survey  number  is  material 
irregularity.  The  auotion-prioe  was  also 
much  below  the  real  value. 

“Theremust  be  evidenoe  showing  that 
substantial  injury  was  a  necessary  result 
of  the  irregularity  complained  of.  No  doubt 
there  is  no  direct  evidence  in  the  strict 
sense  of  the  term  that  the  inadeqnate  prioe 
was  oaused  by  the  irregularity,  still  there 
is  evidence  from  which  the  inference  ne¬ 
cessarily  arises  that  the  irregularity  was 
the  cause  of  the  injury.”  (24  Qal.,  291).— 

9  T.L.J.,  SOS. 


12.  An  application  by  the  judgment- 
debtor  to  set  aside  the  execution  sale  on  the 

ground  of  the  fraud  of  the  decree-holder, 

auction-purchaser,  comes  within  the  scope 
of  Section  238  C.  P.C.  [new  Seotion  40].— 
38T.L.R.,  S2 
(=11  T.  L.J .,438). 

Ref— 18  T.  L,  J.,  952.° 

[Note  the  introduction  of  the  words  “or 
fraud”  in  the  new  Rule.] 

18.  Certain  properties  wore  proclaimed 
for  sale  in  pursuance  of  a  decree.  The 
judgment- debtor  applied  for  two  months' 
time  to  pay  up  the  decree  amount  and  con¬ 
sented  to  have  the  properties  sold  without 
afresh  proclamation  in  the  event  of  his  not 
making  the  payment  within  that  period. 
The  application  was  granted  and  the  sale 
was  adjourned  accordingly.  On  the  ad¬ 
journed  date  the  judgment-dobtor  applied 
for  further  time.  This  application  was  re¬ 
fused,  and  the  sale  was  held  on  the  original 
application.  The  judgment-debtor  there¬ 


in  The  deoree  provided  that,  for  a  cer¬ 
tain  amount,  the  properties  of  one  of  the 
judgment-debtors  should  be  proceeded 
against,  and  for  another  amount  another 
judgment-debtor  and  certain  other  proper¬ 
ties  should  be  liable.  The  sale  in  execution 
was:  conducted  as  if  all  the  properties  sold 
were  jointly  and  severally  liable  for  the 
whole  deoree  amount. 

Held. — Such  a  oourse  is  not  only  a  most 
material  irregularity  in  the  conduct  of  the 
sale,  but  vitiates  the  sale  altogether. 

The  word  “conducting”  appearing  in 
Seotion  808  0.  P.  0.  is  wide  enough  to  oover 
a  oase  where  a  sale  has  taken  plaoe  or  has 
been  conducted  in  opposition  to  the  terms 
of  the  deoree. 

Even  assuming  that  the  petition  object- 
ing  to  the  sale  should  have  been  •  filed  un¬ 
der  Seotion  238  [new  Seotion  40],  there  is 
authority  that  an  application  made  under 
Seotion  308  may  be  treated  as  one  under 
Seotion  238—  10  T.  L.  J.,  292. 


upon  applied  to  have  the  Eale  set  nBide  on 
the  ground  of  .irregularities  in  the  procla¬ 
mation  of  sale.  In  neither  of  his  petitions 
was  any  reference  made  to  either  misde¬ 
scription  of  the  property  or  under-statement 
of  its  value  in  the  proclamation. 

Held.— The  sale  could  not  be  set  aside. 
Granting  that  the  alleged  irregularities  ex¬ 
isted,  the  judgment-debtor,  who  should  be 
presumed  to  have  known  them,  ought  to 
have  taken  objection  to  the  Bale  on  that 
ground  before  it  was  held.  Not  having  done 
so,  he  Bhonld  be  held  to  have  waived  his 
objections, 

“It  would  be  very  difficult  indeed  to  con¬ 
duct  proceedings  in  execution  of  doorees  by 
attachment  and  sale  of  property  if  the 
judgment-debtor  oouia  lie  by  and  after- 
wards  take  advantage  of  any  misdescrip¬ 
tion  of  the  property  attaohed  and  about 
to  be  sold,  whioh  be  knew  well,  hut  of 

holder  might  be  perfectly  ignorant -that 
they  should  take  no  notioe  of  that,  allovy 
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Cite  alar  No.  4  of  1088  foe  bolding  auction- 
sales  would  amount  to  a  material  irregula¬ 
rity.-.  39T.L,  F.,  211 

(*14  T.  L.  J.,  207). 

Ref. — 43  T,  L.  R.,429 

{«  19  T.  L.  J.,  491), 

18.  The  right  conferred  under  Order 
XXI,  Rule  87,  is  exeroisabla  by  a  person 
whose  interests  are  prejudicially  affected  by 
the  sale,  even  though  such  interests  do  not 
relate  to  the  property  covered  by  the  sale. 

The  oreafeion  of  aright  to  apply  for  the 
cancellation  of  a  Bale  under  the  Rule  in 
favour  of  persons  whoso  interests  are  affect, 
ed  by  the  sale  does  not  by  itself  make  out 
that  such  interests  should  relate  to  the  sub¬ 
ject-matter  of  the  sale.  There  is  no  warrant 
to  make  the  same  inapplicable  to  cases 
where  the  interests,  though  not  relating  to 
the  property,  have  been  vitally  affeoted  by 
the  sale. 

The  firBt  two  classes  of  cases  provided  for 
in  Bnle  87  have  reference  to  those  who  are 
entitled  to  enforce  their  rights  against  the 
judgment-debtors  in  the  suit,  while  the 
third  category  of  persons  enumerated  in  the 
Rule  covers  those  who,  though  not  entitled 
to  the  enforcement  of  such  rights,  are  pre¬ 
judicially  affected  by  the  sale.  The  preju¬ 
dice  need  sot  necessarily  be  by  reason  of 
any  right  in  relation  to  the  property.— 

44  T,  L.  R.,  299 

(—  18  T,  L.  J  .,709), 
17.  The  owner  of  some  of  the  properties 
hypothecated  is  not  competent  under  Sec* 
tion  808  to  objeot  to  the  sale  of  property 
whloh  is  not  his.  The  expression  “person 
whose  immovable  property  has  been  sold” 
ocourring  in  the  Section  does  not  inolnde 
such  a  person.—  18  T.  L.  d.,  891, 

18a  Section  808  does  not  apply  to  cases 
where  fraud  is  set  up,  although  under  Bnle 
87  of  Or,  XXI,  oases  of  fraud  in  the  publi¬ 
cation  and  oonduot  of  the  sale  have  been 
brought  within  the  ambit  of  this  provision, 
Under  the  old  Gode,  oases  where  fraud  has 


been  alleged  would  have  to  be  dealt  with 
under  Section  288  [new  Section  40],  Even 
under  the  new  Code,  applications  for  the 
cancellation  of  the  sale  on  the  gronnd  of 
fraud  in  matters  other  than  the  publication 
and  oonduot  of  the  sale  have  to  be  daalt 
with  under  Section  40, 

The  period  of  limitation  allowable  in  ap¬ 
plications  where  fraud  is  alleged  is  three 
years  under  Article  162  of  the  Limitation 
Regulation  [»Artiole  165  new].  The  word¬ 
ing  of  Article  188  of  the  Limitation  Regula¬ 
tion  (old)  was  different  from  the  correspond¬ 
ing  Artiole  in  the  British  Indian  Aot  in  bbat 
in  the  lattor  provision  the  expression  “  Ir¬ 
regularity  in  publishing  or  conducting  the 
sale”  did  nob  find  a  plaoe.  When  the  period 
of  limitation  prescribed  under  Article  188  of 
the  Limitation  Regulation  (old)  had  already 
expired  and  no  reasons  are  shown  for  the 
delay,  interference  could  be  had  only  if  the 
plea  of  fraud  is  made  out. 

Though  inadequacy  of  the  prioe  and  un¬ 
dervaluation  in  the  proclamation  cannot  by 
themselves  constitute  fraud,  the  same  taken 
along  with  the  omission  to  have  a  proper 
notioe  of  proclamation  served  on  the  de¬ 
fendant  and  to  have  the  sale  duly  proclaim¬ 
ed  and  conducted  ou  the  property,  would 
clearly  constitute  fraud. 

Under  the  Civil  Procedure  Code  of  1065, 
the  party  has  a  right  to  challenge  the  cor¬ 
rectness  of  a  remand  order  passed  under 
Section  538  thereof  [=Or.  XL,  r.  29]  in  the 
appeal  filed  against  the  fresh  decree,  even 
though  he  had  not  exercised  the  right  to 
appeal  against  suoh  order  of  reraahd  pro¬ 
vided  under  Saotion  557,  Clause  (28)  of  the 
Code  [*Seobion  82,  Or.  XLII,  r.  1],  This 
right  has  been  speotfioally  negatived  by 
Section  83,  Clause  (2)  of  the  Code  of  HQO; 
hut  the  refusal  of  this  right  has  been  ex¬ 
pressly  made  applicable  only  in  cases  of 
remand  orders  passed  after  the  Code  of 
1100  oame  into  force.—  18  T,  L.  J.,  952t 

19.  To  constitute  a  waiver  of  the  right  to 
attack  the  sale  on  the  ground  of  a  defective 
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88.  The  purchaser  at  any  such  sale  in  execution  of  a  decree  may 
apply  to  the  Court  to  set  aside  the  sale,  on  the 
chaser  to  set-aside  sale  ground  that  the  judgment-debtor  had  no  saleable 
data hwhig^'no'sale"  intere3t  ia  tlle  ProP6rty  30ld. 

able  interest. 


proclamation,  two  conditions  have  to 
be  satisfied.  The  Oder  to  submit  to  a  Fale 
without  a  fresh  proclamation  should  have 


Where  the  judgment-debtor  asks  for  sir 
months’  time  to  pay  up  the  deoreo  amount 
and  agrees  in  that  event  to  the  sale  being 
held  without  a  fresh  proclamation,  the 
second  condition  above  mentioned  is  not 
satisfied  when  only  sir  weeks’  time  i6 
granted.—  1ST.  L.  d  .,  963. 

20.  The  defendant  applied  to  have  the 
tale  of  his  properties  in  eraontion  set  aside 
on  the  ground  oi  material  irregularity.  The 
question  for  decision  was  whether  the  mat. 
ter  was  res  judicata  by  a  previous  order  of 
the  exeouting  Court  rejecting  a  petition 
presented  by  the  defendant  on  the  date  of 
the  sale  objeotlng  to  the  sale  on  the  very 
same  grounds  as  were  nrged  in  his  present 
application. 


Held.— The  matter  was  not  res  judicata 
by  the  previous  order.  It  was  impossible 
to  read  into  that  order,  whioh  consisted  of 


the  one  word  “re  jested”,  a  jndioial  adjudica¬ 
tion  finally  determining  any  matter  in  dis¬ 
pute  between  the  parties,  it  had  to  be  treat¬ 
ed  merely  as  an  interlooutory  order.  It 
wae  passed  without  any  enquiry.  The  Court 
evidently  did  not  want  to  stop  the  sale  on 
aooount  of  the  belated  application  of  the 
judgment- debtor  and  was  inclined  to  leave 
the  parties  take  their  ohanees  on  the  sale. 
The  right  of  the  judgment-debtor  to  pursue 
his  remedies  under  Seotton  SOS  was  not  af¬ 


fected  by  that  order.—  19  T. 


21.  See  also— 

Sec.  II  —  33  T.  L.  R.,  107 

(  -  7T.  L.  J.,  36?). 
„  59,-  14  T.  L.  R.App.,3?. 

23  T.  L.  R.,  143 
(=3  T.  L.J.,  110). 
Or.  XXI,  r.  44.— 20  T.  L.  R.,  165, 


„  rr,  52&65.— 

13  T,  L.  R.App,  9. 


„  r.  86—29  T.  L.  R.,  14 

(  =  3T.L.  d.,  283). 

38  T,  L.  R.,  341 
(=12  T.  L.  J.,  163). 
„  r.  89.— 7T.  U.R.,16?. 

2  S.  D.,  369. 

6  T.  U.  J.,  330. 

3ST.L.  R .,  ?5.- 

„  r.  90.— 

14T,L.R.App.,3«. 

Or.  XL,  r.19. — 19  T.  L.  d.,  393. 

Or.  XXI,  r.  88  t=s.  310=0.  XXI,  r.  91) 
I,  "  This  Kale  Introduces  no  ohange  in 
the  wording  as  it  is  in  Seotion  310  0.  P.  0. 
Bat,  owing  to  Its  finding  a  plaoe  before 
Rule  89,  it  has  been  held  in  British  India 
that  a  fresh  suit  for  the  same  relief  Is  al¬ 
together  barred.  The  language  used  does 
not  support  the  decisions  referred  to  ;  and 
there  has  been  no  deolsiou  of  the  Supreme 
Court  whioh  has  a  binding  efieot  on  all 
British  India.  Saving  regard  to  the  his¬ 
tory  of  legislation  in  regard  to  this  matter, 
there  is  no  reason  to  believe  that  the  British 
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89.  (1)  Where  no  application  is  made  under  Buie  86,  Buie  87 
or  Buie  88,  or  where  such  application  is  made  and 
»taMeWor  disallowed,  the  Court  shall  make  an  order  confirm- 

ing  the  sale,  and  thereupon  the  sale  shall  become 

absolute. 

(2)  Where  such  application  is  made  and  allowed,  and 
where,  in  the  case  of  an  application  under  Bul9  8(5  the  deposit  required 
by  that  Buie  is  made  within  thirty  days  from  the  date  of  sale,  the 
Court  shall  make  an  order  setting  aside  the  sale  : 

Provided  that  no  order  shall  be  made  unless  notice  of  the  applica¬ 
tion  has  been  given  to  all  persons  affected  thereby. 

\3)  No  suit  to  set  aside  an  order  made  under  this  Buie  shall 
be  brought  by  any  person  against  whom  such  order  is  made. 


Indian  Legislature  intended  to  take  away 
the  rights  bo  institute  a  separate  suit.  If, 
however,  there  is  any  apprehension  that 
Courts  in  Travancore  are  likely  to  take  the 
same  view  as  Courts  In  British  India,  a 
Proviso  may  be  added  retaining  the  right  of 
salt.”—  Notts  on  Clauses, 

II.  1.  The  corresponding  Seotion  of  the 
old  Regulation  was  as  follows 

“310.  Application  to  set  aside  sale  on 
ground  oj  judgment-debtor  having  no  sale¬ 
able  interest, — The  pnrohaser  at  any  such 
sale  may  apply  to  the  Court  to  set  aside  the 

property  purported  to  be  sold  had  no  sale¬ 
able  interest  therein,  and  the  Court  may 
make  such  order  as  it  thinks  fit :  Provided 
that  no  order  to  set  aside  a  sale  shall  be 
made,  unless  the  judgment-debtor  and  the 
decree-holder  have  had  opportunity  of 
being  heard  against  such  order.*’ 

2.  The  Proviso  will  be  found  embodied 
in  the  next  Bole  89. 

III.  For  Form  of  Notioe  to  show  cause 
pendix  E,  Form  No.  87. 

1.  The  summary  enquiry  under  Sections 
310  and  312  j>Or,  XXI,  r,  90],  0.  P,  C„  is 


or  not.  No  such  restriction  exi 
enquiry  in  a  regular  suit  -where 
grounds  that  justice  and  equity  oai 
can  be  urged.-  IS 

2.  See  also— 


11  the 
„  190. 


Or.  XXI,  r.  86. 


**«). 


Or.  XXI,  n.  89[=  Ss.  309,  310  Proviso, 
311,  Para  l=Or.  XX/,  r.  92] 
I,  Section  309  and  the  first  Para  of  Sec¬ 
tion  311  of  the  oia  Regulation  were  as  fol¬ 
low 

1.  “309.  Effect  of  objection  being  disal¬ 
lowed  and  of  its  being  allowed. — If  no  suoh 

ceding  Seotion  be  made,  or  if  suoh  applica¬ 
tion  be  made  and  the  objection  be  disallow¬ 
ed,  the  Court  shall  pass  an  order  confirm¬ 
ing  the  sale  as  regards  the  parties  to  the 
suit  and  the  purchaser . 
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If  such  application  be  made,  and  if  the 
objection  be  allowed,  the  Court  shall  pass 

No  suit  to  set  aside,  on  the  ground  of 
snoh  irregularity,  an  order  passed  under 
this  Section  shall  be  brought  by  the  party 
against  whom  such  order  has  been  made. 

—No  sale  of  immovable  property  in  execu¬ 
tion  of  a  decree  shall  become  absolute  until 
it  has  been  confirmed  by  the  Court.” 

3.  For  Proviso  bo  Section  310,  see  last 
Buie. 

II.  For  the  second  Para  of  Section  311, 
see  under  Rule  86  Supra,  The  Indian  Code 
of  1882,  Section  3 H,  had  no  seoond  Para.  It 
was  an  addition  made  in  the  Regulation, 
“the  object  being  to  prevent  the  hardship 
felt  by  the  jndgment-dobtors  whose  pro¬ 
perty  is  sold  pending  an  appeal.  Accord¬ 
ing  to  the  law  now  [administered  the  re¬ 
versal  of  the  deorce  does  not  affeot  the 
sale.  The  Importance  attached  to  immov¬ 
able  property  by  the  people  of  this  country 
and  the  absence  of  any  valid  ground 
for  holding  a  sale  good,  even  after  the  re¬ 
versal  of  the  decree  In  execution  of  which 

amendment  which  simply  postpones  the 
confirmation  of  the  Bale,  pending  the  dis¬ 
posal  of  the  appeal  and  declares  the  sale 
inv  did  on  the  reversal  of  the  deoree.  It, 
in  no  way,  interferes  with  the  right  of  the 
creditor  to  carry  on  the  execution  of  the 
decree  in  any  manner  he  thinks  proper.”— 
S.  0  d  R ,  Para  4 9. 

III.  The  words  in  Section  309— “as  re¬ 
gards  the  parties  to  the  suit  and  the  pur¬ 
chaser”  have  heen  omitted,  following  the 
Indian  Code  “probably  beoause  they  were 
thought  to  be  unnecessary.  Il  bo,  the  meaning 
of  the  Section  would  be  that  the  order  of 
confirmation  operates  against  all  those 
whose  interests  are  bound  by  the  Bale  ;  and 
such  persons  are  therefore  barred  by  Sec- 
tion  809  from  instituting  a  separate  suit  to 
set  aside  the  sale  on  the  ground  of  irregu¬ 
larity.'—  6  T.  L.  j.,m 


IV.  For  Forms  of  Notice  to  show  cause  why 
sale  should  not  be  set  aside,  see  Appendix 
E,  Forms  Nos.  36  and  37. 


1 .  Under  the  povisions  of  Section  241 
(Regulation  II  of  1037),  the  Courts  should 
pass  an  order  confirming  the  sale. 

When  the  Court  thinks  there  are  suffi¬ 
cient  grounds  for  granting  an  application 
for  a  review,  notice  of  suoh  application 
should  be  given  under  Seotion  862  (Regula¬ 
tion  II  of  H 037)  to  the  opposite  party.  If 
the  Court  decides  to  grant  the  review,  an 
order  granting  the  application  with  the  rea¬ 
sons  for  granting  the  same  should  be  re¬ 
corded. 

[  Section  241  referred  to  says  that  the 
salo,  if  nob  objected  to  for  irregularity  or 
if  the  objection  is  disallowed,  shall  become 

made  to  set  aside  the  sale  shall  be  final,  if 
the  objection  be  allowed.  If  the  objection 
be  disallowed,  the  order  confirming  the  sale 
shall  be  open  bo  appeal.  Section  362  says 
that  the  order  of  the  Court  for  granting  or 
refnsing  review  is  final.  ]. —  i  T.  L.  R.,  49, 

2.  A  mortgaged  oertain  property  consist¬ 
ing  of  four  items  to  B,  B  sued  and  obtained 
a  decree  for  money  against  A  and  the  pro¬ 
perty.  C  (plaintiff)  purchased  the  same. 
A  then  applied  under  Section  240  of  the 
Civil  Procedure  Code  (old)  to  have  the  sale 
of  the  two  items  of  the  property  set  aside, 
on  the  ground  that  thoy  did  not  belong  to 
him.  The  original  Court  dismissed  the  ap¬ 
plication  as  one  not  falling  under  Section 
240  of  the  Code,  but  the  Zillah  Judge, 
in  appeal,  allowed  it.  D  (defendant)  who 
held  a  deoree  against  A,  thereon  attached 
the  two  items  of  property,  brought  them  to 
sale  and  puL-obased  them  himself.  C  oon- 

the  second  sale  was  invalid  as  against  him. 
The  lower  Courts  upheld  the  plea  of  the 
defence  based  on  the  cancellation  of  the 
first  sale  to  the  extent  of  the  two  items 
forming  the  property  in  dispute. 


M 
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property  was  undersold,  tins  result  eould 
not,  in  the  ciroumstanoes,  be  reasonably 

undervaluation  in  the  proclamation.  An 
irregularity  which  was  so  trivial  as  to  have 
escaped  the  notice  of  the  plaintiff  until  the 
time  of  argnment  in  the  Court  of  Appeal, 
oonld  not  be  regarded  as  the  one  which  pre¬ 
vented  the  bidders  from  going  beyond  the 
price  for  whioh  the  property  was  ultimately 
knocked  down  to  first  defendant. 

(2)  The  order  of  confirmation  under 
Section  309  C.  P.  0.  operates  against  all 
those  whose  interests  are  bound  by  the  sale. 

(3)  The  junior  members  of  a  Marumak- 
k&thayam  Tarwad  though  not  aotually  par¬ 
ties  on  record  in  a  suit  against  the  Katana- 
van  are  nevertheless  ‘parties  to  the  suit’ 
within  the  meaning  of  Section  309  0.  P.  C. 

6  T.  L.  J„  220. 

Ref,— 39  T.  L,  R.,  165 

(=  12  T.  L.  J.,  408). 

40  T.  L.  R„  151. 

6.  An  application  presented  under  Sec¬ 
tion  308  0.  P.  0.,  [  =  Or.  XXr,  r.  87]  was 
dismissed  for  default  by  the  lower  Court. 
In  appeal  against  the  order  of  dismissal, 
it  was  contended  for  the  respondents,  auo- 
tion-purohasers,  that  no  appeal  lay  against 
the  order  in  question  as  it  was  really  one 
passed  under  Seotion  97  [  =  Or.  IX,  r.  8  ], 
and  not  under  Seotion  809  C,  P.  0.  and  as 
Seotion  557,  Cl.  (16),  [  =*  new  Section  82  & 
Or,  XLII,  r,  1  ],  whioh  permitted  appeals 
under  Section  309  did  not  apply  where  the 
lower  Court  dismissed  for  default  an  ap¬ 
plication  under  Seotion  308. 

Eeld,— An  order  dismissing  a  petition  pre¬ 
sented  under  Seotion  308,  would  fall  under 
Seotion  309,  of  the  C.  P.  C.,  even  though 
the  order  was  not  passed  on  the  merits  and 
the  order  of  the  lower  Court  was  therefore 
appealable.—  35  T.  L.  R.  75. 

Fol.-19  T.  L.  J.,  368. 

Ref.— 19  T.  L.  J.,  920. 


7.  “  The  purchaser  takes  the  property 
subjeot  to  the  burden  attaohed  to  it.  If 
the  enoambranoes  turn  out  to  be  invalid, 
the  vendor  has  nothing  bo  oomplain  of ;  he 
has  got  what  he  bargained  for  ;  his  indemni- 
ty  is  complete.  He  cannot  pick  up  the 
burden  of  whioh  the  land  is  relieved  and 
seize  it  as  his  own  property.  The  notion 
that,  after  the  completion  of  the  purchase, 
the  purchaser  is  in  some  way  a  trustee  for 
the  vendor  of  the  amount  by  whioh  the 
existence  of  enoumbranoes  or  supposed  en¬ 
cumbrances  has  led  to  a  diminution  of  the 
prioe,  and  liable  therefore  to  aooount  to  the 
vendor  for  anything  that  remains  of  that 
amount  after  the  enoambranoes  are  satis¬ 
fied  or  disposed  of,  is  without  foundation. 
After  the  purohase  is  completed,  the  vendor 
has  no  olaim  to  participate  in  any  benefit 
whioh  the  putohaser  may  derive  from  his 
purohase  (F.  B.).—  39  T,  L,  R.,  155 

(=»  12 t.  l.  j.,  my 

8.  When  a  sale  of  immovable  property 
is  set  aside  under  Seotion  309,  the  pur¬ 
chaser  shall  he  entitled  to  receive  baok  his 
purchase-money  (with  or  without  interest 
as  the  Court  may  direob)  from  the  person  to 
whom  it  has  been  paid,  as  per  provision  of 
Seotion  312  [  ~  Or.  XXI,  r.  90  The  fact 
that  the  sale  was  set  aside  by  an  Appellate 
Court  cannot  make  any  material  difference, 
as  the  appeal  is  only  a  continuation  of  the 
proceedings  of  the  execution  Court. 

The  same  principle  should  ha  applied  in  ■ 
awarding  interest  under  this  Seotion,  as  in 
awarding  interest  in  a  decree,  as  the  re¬ 
payment  may  he  enforced  in  the  same  man¬ 
ner  as  is  provided  for  the  execution  of  de¬ 
crees.  The  normal  rate  of  interest  after 
date  of  suit  in  decrees  for  money  is  six  per 
cent—  17T.L.J.,  853. 

9.  A  sale  becomes  absolute  on  confirma¬ 
tion  of  it  under  Rule  89  of  Order  XXI,  and 
*an  application  for  delivery  of  possession 

made  more  than  three  years  after  that  date 
is  barred  under  Article  164  of  the  limita¬ 
tion  Regulation.  The  granting  of  a  sale 


F— 95 
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90.  Where  a  sale  of  immovable  property  is  set  aside  under  Buie 
89,  the  purchaser  shall  be  entitled  to  an  order  for 
irtain  ™“et  repayment  of  his  purchase-money,  with  or  without 
interest  as  the  Court  may  direct,  against  any  person 
to  whom  it  has  been  paid. 
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9r-  Where  a  sale  of  immovable  property  has  become  absolute, 
Certificate  to  puroli-  <-'otlrt  sha^  grant  a  certificate  specifying  the 
assr.  property  sold  and  the  name  of  the  person  who  at 

the  time  of  sale  is  declared  to  be  the  purchaser. 
Such  certificate  shall  bear  date  the  day  on  which  the  sale  became  absolute. 

92.  Where  the  immovable  property  sold  is  in  the  oooupanoy  of 
Delivery  of  property  tlie  judgment-debtor  or  of  some  person  on.  his  behalf 
in  oooupanoy  of  jndg-  or  of  some  person  claiming  under  a  title  oreated  by 
ment-debtor,  the  judgment-debtor  subsequently  to  the  attach¬ 

ment  of  such  property  and  a  certificate  in  respeot  thereof  has  been 
granted  under  Rule  91,  the  Court  shall,  on  the  application  of  the  pur¬ 
chaser,  order  delivery  to  be  made  by  putting  such  purchaser  or  any 
person  whom  he  may  appoint  to  receive  delivery  on  bis  behalf  in  pos¬ 
session  of  the  property,  and,  if  need  be,  by  removing  any  person  who 
refuses  to  vacate  the  same. 


ground  of  the  poison  whose  property  pur¬ 
ported  to  be  sold  having  no  saleable  interest 
therein)  or  Seobion  311  (where  the  deoree  in 
execution  of  whloh  the  auction-sale  has 
taken  plaoe  is  subsequently  reversed  on 
appeal),  “  the  purchaser  shall  be  entitled 
to  receive  baok  his  purohase-money  with  or 
without  Interest  as  the  Court  may  direct 
from  any  person  to  whom  the  purohase- 
money  had  been  paid.” 

“Although  there  is  no  express  provision 
in  the  Code  laying  down  that  a  decree- 
holder  may  taka  out  of  Court  the  prooeeds 
of  an  execution  sale  before  the  date  on 
whloh  the  sale  is  confirmed,  yet  Section 
312  implies  that  this  may  be  done-  -Still, 
we  do  not  mean  to  hold  that  the  Court  hold¬ 
ing  the  sale  has  no  discretion  in  refusing  to 
pay  to  the  decree-holder  the  purchase- 
money  of  the  property  sold  before  the  date 
of  confirmation  of  the  Bale.  There  may 
be  oases  in  which  it  would  be  neoessary 
for  the  protection  of  the  interest  of  the. 
purchaser  to  detain  the  purohase-money 
until  the  confirmation  of  sale,  and  the 
Court  may,  under  speoial  circumstances, 
refuse  to  pay  over  to  the  deoree-holder 
the  purohase-money  until  the  sale  is  con¬ 
firmed  ;  but  in  such  cases  the  Qourt  should 


provide  for  the  due  payment  of  the  Interest 
of  the  money  so  detained”  (12  0*1.,  252).— 
13  T.L.d.,  438. 
Ref. -18  T.  L,  J.,  1162, 

4.  See  also— 

Seo.  B7. —  2  T.  L.  R„  OS. 

Or.  XXI,  r.  88.— IS,  D„  190. 

„  r.  80. — 17  T.  L.J.,  853. 


Or.XXl.i-.  91  t=S,S13=.0r.XXI,  r.Si} 
I.  Eor  the  corresponding  Section  of  the 
old  Regulation,  see  under  Seotion  57  Supra, 
It,  For  Form  of  Certificate  of  Bale  of 
land,  see  Appendix  E,  Form  No.  38. 

Case  Law. 

1.  A  Court  has  inherent  jurisdiction  to 

amend  a  sale  certificate  whioh  inoorrectly 
describes  the  property  aotuaUy  sold.  This 
jurisdiction  is  not  limited  to  the  correction 
of  mistakes  made  by  the  Court  itself _ 

12  T.  L.  J.,  283, 

2.  Under  Seotion  313,  it  was  the  duty  of 
the  Court  whloh  had  confirmed  a  Bale '  to 
grant  a  sale  certificate  stating  the  property 
sold  and  the  name  of  the  person  declared 
to  be  the  purchaser,  and  an  application  by 
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the  purchaser  waB  not  a  condition  prece¬ 
dent  lor  the  issue  of  a  sale  certificate.  It 
followB  from  this  view  that  there  could  be 
no  period  of  limitation  for  an  appplioation 
by  the  purchaser,  as  this  would .  merely 
amount  to  a  reminder  to  the  Court 
that  there  was  something  which  the  Court 
should  do.  In  a  sense,  the  application  may 
be  regarded  as  a  step  in  aid  of  the  execution 
as  without  a  sale  certificate,  the  purchaser 
oould  not  obtain  possession.  The  decree- 
holder,  therefore,  was  entitled  to  apply  for 
the  delivery  of  property  sold  In  court-auo- 
tlon,  within  three  years  from  the  date  of 
application  to  grant  a  sale  oertifioate.— 

IB  T.  L.  J.,  632. 

3.  See  cases  under  Section  57. 

Or.  XXI,  r.  92  [=  S.  815=Or.  XXI,  r.  95] 

L  For  Form  of  order  for  delivery  to 
certified  purchaser  of  land,  see  Appendix 
E,  Form  No,  89. 

U,  Seotion  315  is  an  instance  of  cumu¬ 
lative  remedies  furnished  by  the  Code  of 
Civil  Procedure,  A  person  who  purchases 
immovable  properties  in  Court  auotion  has 
the  right  of  enforcing  his  sale  oertifioate 
and  obtaining  possession  of  the  properties 
by  means  of  a  petition  under  Seotion  815. 
This  summary  remedy  is  a  statutory  one 
given  to  him  under  the  Oode.  The  exis¬ 
tence  of  such  a  prompt  and  speedy  remedy 
does  not  deprive  him  of  the  right  which 
he  has  in  law  of  instituting  a  suit  on  the  sale 
certificate  for  getting  possession  of  the  sale 
property.  If  the  purchaser  of  Immovable 
properties  in  Court  auotion  puts  in  a  peti¬ 
tion  under  Seotion  815  for  getting  posses¬ 
sion  of  the  properties  and  fails  in  his  at¬ 
tempt  to  obtain  possession,  he  is  not  pre- 
oluded  from  bringing  a  suit  on  the  sale  cer¬ 
tificate  (F. B.),-  29  T.  L.  R.,  63, 

Case  Law. 

1.  The  right  of  an  auotion-purchaser  to 
apply  for  possession  does  not  accrue  till  the 
oertifioate  is  granted.—  3  T,  L.R.,  65, 
Fol.— 36  T,  L.  R„  22. 


2.  The  heir  of  the  deceased  auction- 
purohaser,  deoree-holder,  applied  to  bt 
brought  on  the  reoord  as  the  legal  repre- 
sentative  of  the  deceased  and  to  be  put  in 
possession  of  the  property  purchased.  The 
Munsifi  dismissed  the  application  on  the 
ground  that  the  applicant  should  seek  his 
remedy  by  a  separate  suit.  On  appeal,  the 
District  Judge  in  confirming  the  Munsiff’s 
order  also  held  that  the  application  was 
barred  as  it  was  presented  more  than  three 
years  after  the  issue  of  the  sale  oertifioate. 

Held.— The  application  fell  within  Section 
238  [new  aeotion  40]  and  the  question  was 
none  the  less  a  question  under  Seotion  288 

Sections  815  and  316,  0.  P.  C.,  specially 
provide  for  the  delivery  of  possession  to 
the  auotlon.purchaser,  on  his  application, 
of  the  property  purchased  by  him,  after  the 
issne  of  a  sale  oertifioate.  The  view  of  the 
lower  Court  that  the  auction-purchaser 
should  seek  possession  by  a  regular  suit 
was  clearly  wrong.-  20  T.  L.  R.,  151. 

Fol. — 26  T.  L.  R.,  246. 

Ref.— 27  T.  L.  R„  13S 

(=  2  T,  L.  J,,  825). 

3,  Delivery  of  symbolical  possession  of 
property,  purchased  in  execution  sale,  ope¬ 
rates  to  give  the  person  so  put  in  possession 
a  fresh  oause  of  action.  Consequently,  a 
suit  by  a  deoree-holder,  auotion-purohasor, 
who  has  obtained  through  Court  symboli¬ 
cal  delivery  of  possession  of  the  property 
purchased  by  him,  for  reoovery  of  posses- 

possession  of  it  under  a  title  derived  from 
the  judgment-debtor  subsequent  to  the  at¬ 
tachment  but  before  the  auotion-sale  in  exe¬ 
cution  of  the  decree  is  not  barred  under 
Seotion  288  [new  Seotion  40]  0.  P.  0,,  even 
though  he  oould  have  obtained  actual  pos¬ 
session  under  Seotion  315,  inasmuch  as  the 
proceedings  in  execution  ended  with  the 
delivery  of  formal  possession,  and  there 
was  nothing  for  the  execution  Court  to  do 
in  thematter,—  29  T.  L.  R.,  166, 
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93.  Where  the  property  sold  is  in  the  occupancy  of  a  tenant  or 
Delivery  of  ro  erty  °^er  Pers011  SD-titled  to  oooupy  the  same  and  a 
in  ooonpanoy  of  tenant,  certificate  in  respect  thereof  has  been  granted 
under  Rule  91,  the  Court  shall,  on  the  application 
of  the  purchaser,  order  delivery  to  be  made  by  affixing  a  copy  of  the 
certificate  of  sale  in  some  conspicuous  place  on  the  property,  and  pro¬ 
claiming  to  the  occupant  by  beat  of  drum  or  other  customary  mode,  at 
some  convenient  place,  that  the  interest  of  the  judgment-debtor  has 
been  transferred  to  the  purchaser. 


4.  The  right  of  an  auction-purchaser  to 
apply  for  possession  does  not  arise  till  the 
certificate  is  granted. 

Since  under  Seotion  315,  it  is  necessary 
for  the  decree-holder  to  provide  himself 
with  the  sale  certificate  before  he  applies 
for  delivery  of  possession,  it  cannot  bnt  be 
held  that,  in  applying  for  the  issue  of  the 
sale  oertifioate,  the  plaintiff  was  taking  a 
step  in  aid  of  his  applioation  for  obtaining 
possession;  and  since  the  application  for 
delivery  by  a  deoree-hoiaer-auction-pnr- 
chaser— is  itself  to  be  regarded  as  an  appli- 
cation  for  execution,  the  application  for 
the  sale  oertifioate  mnst  be  held  to  be  a 
sftp  in  aid  of  execution.—  36  T,  L.  R,,  22, 
Ref. — 42  T.  L.  R„  362 
•  (=16  T.L.J..SS0). 


Op.  XXI.  p.  93 1  =S.8l6=Op.  XXI,  r.96] 
|.‘  The  words  “on  the  applioation  of  the 

^n.  t.  The  usual  way  in  w  hioh  the  “Jea- 
«om  right”  of  disputed  property  (which 
means  either  a  mortgagor’s  or  land-lord’s 
right)  is  delivered  to  the  judgment-creditor 
is  by  symbolical  and  not  aotual  delivery 
under  Seotion  316,  C.  E.  0.— 

10  T.  L.  R.App-S, 


3.  As  between  the  judgment-oreditor  or 
his  assigns  on  the  one  side  and  the  judg¬ 
ment-debtor  or  his  heirs  on  the  other,  sym¬ 
bolical  possession  is  os  good  as  aotual  posses¬ 
sion  to  give  the  (judgment-creditor's)  pur¬ 
chaser  or  his  assigns  the  right  to  bring  a  enit 
for  possossion  within  twelve  years  from  the 
date  of  such  symbolical  possession. 

“Symbolical  delivery  of  possession  was 
good  against  the  defendant  and  if  he  still 
continued  in  actual  possession,  he  might  be 
turned  oat  by  separate  suit  within  twelve 
years  from  dispossession.  As  against  third 
persons,  formal  possession  was  of  oonrse  of 
no  avail"  (25  Bom.,  275).— 


4.  Delivery  of  symbolical  possession 
even  though  erroneously  made,  i.  e.,  made 

Seotion  316  applicable,  operates  to  give  the 
person  so  put  in  possession  a  fresh  oanse  of 
aetion  and  to  place  the  judgment-debtor  in 
the  position  of  a  trespasser.  Consequent¬ 
ly  a  suit  by  the  asslgnee-deoree-holder 
purchaser  for  aotnal  possession  of  the  pro¬ 
perties  purchased  is  not  barred  under  Seo¬ 
tion  238  [new  Seotion  40],  and  symbolical 
possession  delivered  in  oiroumstanoes  to 
which  Seotion  816  is  not  applicable,  is  not  a 
nullity  (17  M.  L.  J„  599).— 

29  T.  L.  R.,  166. 


2.  Delivery  under  Section  316  conld 
properly  be  made  only  in  the  ease  of  their 
being  tenants  or  other  persons  entitled  to 
oooupy  the  land  in  oooupation  (10  Mad.,  53), 

29  T.  U.R.,  156. 


1.  A  hypolheoator,  who  does  not  trans¬ 
fer  possession  to  the  hypotheoatee  is  not 
precluded  by  the  hypothecation  from  leas¬ 
ing  out  the  property  hypothecated,  and  a 
purehase  by  the  hypotheoatee  in 


757 
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Resistance  to  delivery  of  possession  to  decree-holder  or  purchaser. 

94.  (1)  "Where  the  holder  of  a  decree  for  the  possession  of  im- 
Eesirtanceorobstnio-  movable  property  or  the  purchaser  of  any  such 
tlon  to  possession  of  im-  property  sold  in  execution  of  a  decree  is  resisted 
movable  property.  Qr  0batructed  by  any  person  in  obtaining  possession 
of  the  property,  he  may  make  an  application  to  the  Court  complain¬ 
ing  of  such  resistance  or  obstruction. 

(2)  The  Court  shall  fix  a  day  for  investigating  the  matter 
and  shall  summon  the  party  against  whom  the  application  is  made  to 
appear  and  answer  the  same. 
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question  of  title  should,  as  a  rule,  not  be 
gone. into  as  against  snohnew  parties.  The 
introduction  of  now  parties  not  only  changes 
the  nature  of  the  litigation,  but  also  afiecta 
the  pecuniary  jurisdiction  of  Courts,  es¬ 
pecially  in  a  ease  like  this  where  the  value 
of  title  exoeeds  the  Munsifl's  jurisdiction. 

If  after  a  deoree  on  the  ioase  alone,  plain¬ 
tiff  finds  that  the  property  is  not  in  defend¬ 
ant’s  hands,  his  remedy  is  by  following  the 
procedure  laid  down  in  Sections  317,  320 
and  321  [=Bules  9 4.  96,  97  and  98].— 

14  T.  L.  R„  U. 

Dist,— 25  T.  L.  B.,  256. 

Ref. — 18  T.  L.  J„  671. 

2,  A  sale  was  confirmed  under  Section 
309,  C.  P.  C„  [=Or.  XXI,  r.  89]  after  disal¬ 
lowing  the  objections  raised  under  Section 
308  [—Or.  XXI,  r.  87].  Three  months  after 
this,  the  judgment-debtor  put  in  a  petition 
under  Seotlons  323  and  321  that  the  pro¬ 
perty  could  not  be  sold  as  it  was  Kandu- 


qns^tion  of  evidence  as  to  whether  the  pro¬ 
perty  sold  fell  within  the  purview  of  Seo- 
tion  7-A  [new  Seotion  8], 

Per  Chief  Justice — If  the  lands  sold  are 
really  Crown  lands,  the  proceedings  taken 
will  not  bind  the  Crown,  though  as  between 
the  parties  to  the  deoree,  the  decree  must 
be  enforced, —  18  T.  L.  R„  157. 

Ref. -23  T,  Ii,  R„  61, 


3.  An  appeal  does  not  lie  against  an 
order  under  Section  323,  Civil  Procedure 
Code,  rejecting  the  application  of  an  auc¬ 
tion-purchaser  who  is  not  the  decree-holder, 
to  remevo  the  obstruction  caused  by  the 
judgment-debtor  to  the  delivery  of  posses¬ 
sion  of  the  property  purchased  by  him  at  an 
auotion-sale. 

Per  Saiasiva  Myer,  C.  J.— Section  323, 
0.  P.  O.,  says  that  “ihe  provisions  of  the 
Chapter"  (Chapter  XIX)  relating  to  resis¬ 
tance  or  obstruction  to  a  decree-holder  in 
obtaining  possession  shall  ;be  applicable.” 
Those  provisions  are  contained  in  Seotion 
318  [  see  new  Seotion  60  ],  and  that  merely 
says  “  the  Court  shall  inquire  ”  and  pass 
such  orders  as  it  thinks  fit.  An  order  under 
Section  323  is  not  made  appealable  by  Seo¬ 
tion  557  [  =Seotion  82  and  Or.  XLII,  r.  1  ] 
of  the  O.  P.  C.  If  it  is  appealable  at  all,  It 
must  be  under  Seotion  288  [new  Seotion  40], 
But  it  has  never  been  held  that  orders  in 
possession  proceedings  taken  by  a  purchaser 
who  was  not  the  deoree-holder  fall  under 
Section  238. 

The  Courts  have  extended  Seotion  238 
to  its  farthest  limit  when  they  said  that  the 
application  of  the  conrt  auction-purchaser, 
if  he  was  also  the  decree-holder,  to  eject  the 
judgment-debtor  or  bis  representative  or  a 
purchaser  pendete  life  or  after  deoree  from 
the  judgment-debtor,  oame  under  Seotion 
238,  and  it  is  impossible  to  stretch  it  as  to 
include  proceedings  for  possession  taken  by 
a  Conrt  auotlon-pnrohaser  who  is  not  the 
deoree-holder  and  who  has  his  remedy  by 
suit  for  possession,  the  question  whothor 
possession  should  or  shonld  nob  be  given  to 
the  purchaser  who  is  not  the  deoroo-holder 
having  no  conoeivable  effeot  on  the  “  exe- 
cutiou,  satisfaction  or  discharge  of  the 

If  the  purchaser  is  a  representative  in 
interest  of  the  judgment  debtor,  the  ques¬ 
tion  of  possession  has  arisen  in  the  oase  be¬ 
tween  the  judgment-debtor's  representative 
and  the  judgment-debtor,  and  such  a  ques¬ 
tion  is  olearly  not  within  Seotion  238,  but 
ought  to  be  tried  in  a  separate  suit,  if  the 
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95.  Where  the  Court  is  satisfied  that  the  resistance  or  obstruc¬ 
tion  was  occasioned  without  any  just  cause  by  the 
tio^byind^enWebtor'  judgment-debtor  or  by  some  other  person  at  his 
instigation,  it  shall  direct  that  the  applicant  be  put 
into  possession  of  the  property,  and  where  the  applicant  is  still  resisted 
or  obstructed  in  obtaining  possession,  the  Court  may  also,  at  the 
instance  of  the  applicant,  order  the  judgment-debtor,  or  any  person 
acting  at  his  instigation  to  be  detained  in  the  civil  prison  for  a  term 
which  may  extend  to  thirty  days. 


representative  is  ansnooessfal  in  getting 
possession  by  an  application  under  Chapter 

Per  Gminda  Piliai,  3  —The  right  of  ap¬ 
peal  olaimed  is  expressly  taken  away  by  the 
lest  Clanse  of  Seotion  324  of  the  Civil  Pro¬ 
cedure  (Me,  which  says  that,  subject  to 
the  result  of  a  suit  which  the  defeated 
party  may  bring  to  set  aside  the  possession 
order,  that  order  shall  be  final. — 

as  T.  L.  R.,  248. 

Ref.— 37  T.  h.  R„  52 

(=10T,I,.J.,  469). 

19  T.  L.  3.,  649. 

4.  The  holders  of  a  deoree  for  surrender 
of  certain  properties  applied  for  exeoution 
of  the  deoree  and  got  an  order  for  delivery 
of  possession.  The  Amin  deputed  to  exe¬ 
cute  the  warrant  reported  on  4-10-1090 
stating  that  there  was  resistance  to  the 
delivery.  Thereupon,  the  deoree-holders 
applied  to  the  Court  to  have  the  obstruction 
removed  on  5-1O-10S0,  but  the  application 
was  dismissed  on  the  ground  that  the  Seo¬ 
tion  ol  the  Code  under  whioh  it  was  pur¬ 
ported  to  be  made  was  not  stated  therein. 
Subsequently,  another  application  for  exe¬ 
oution  was  made  on  whioh  delivery  of  pos¬ 
session  was  again  ordered.  The  Amin  re¬ 
porting  ^.abstraction  a'  seoond  time  on 
11-12-1090,  the  deoree-holders  repeated 
their  application  to  remove  it  on  12-12-1090. 


obstruction  by  the  same  party  more  than 


and  previous  Rule. 

XI.  For  Form  of  warrant  of  committal, 
see  Appendix  E,  Form  No.  41. 


It  was  contended  that  this  seoond  appli-  0a®«  X™* 

oation  for  removal  of  the  obstruction  was  See  under  Seotion  60. 
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96.  Where  the  Courtis  satisfied  that  the  resistance  or  obstruc¬ 
tion  was  occasioned  by  any  person  (other  than  the 
tionby  bam  /fdaciaml  judgment-debtor)  olaiming  in  good  faith  to  be  in 
ant.  possession  of  the  property  on  his  own  account  or 

on  account  of  some  person  other  than  the  judgment-debtor,  the  Court 
shall  make  an  order  dismissing  the  application. 


Or.  XXI,  r.96[=  Ss.  820  &  324 

=  Or.XM,r.09] 

I.  Section  320  ot  Kegnlation  II  of  1065 
1  was  as  follows 

j  «<  320.  Procedure  in  case  of  obstruction 

by  claimant  in  good  faith,  other  than  judg¬ 
ment-debtor.— It  the  resistance  or  obstruc¬ 
tion  lias  been  occasioned  by  any  person 
other  than  the  judgment-debtor  olaiming 
in  good  faith  to  be  in  possession  of  the  pro¬ 
perty  on  his  own  aooount  or  on  account  of 
some  person  other  than  the  judgment-debt¬ 
or,  the  claim  shall  be  numbered  and  regis¬ 
tered  aB  a  suit  between  the  decree-holder  as 
»'■  plaintiff  and  the  claimant  as  defendant ; 


IL  For  Section  324,  see  under  Rule  98 


1.  The  direction  of  law  to  treat  a  claim 
petition  as  a  plaint  Is  applicable  only  where 


dearee-holder  complains  bo  the  Oourt,  and 
the  Court  is  satisfied  that  the  exeoution  of 
the  decree  is  obstructed  by  a  olaimanfc  other 
than  the  judgment-debtor  or  any  one  olaim¬ 
ing  through  him.  A  petition  put  in  by  a  party 
resisting  execution  oannot  be  treated  as  his 
opponent’s  plaint.—  3  T.  L.  R.,  57* 

2.  (1)  The  application  contemplated  by 
Sections  320  and  321  (Sections  213  and  214, 
old  Code)  when  ordered  bo  be  registered  as 
a  suit  by  the  Court  to  whloh  it  is  made, 
should  be  registered  in  the  Court  which 
has  jurisdiction  to  try  the  suit, 

(2)  The  faot  that  an  application  under 
either  of  these  Sections  has  to  go  to  a  su¬ 
perior  Court  on  acoount  of  the  value  of  the 
property  embraoed  by  it  being  higher  than 
the  pecuniary  jurisdiction  of  the  Oourt  to 
which  the  application  was  made,  does  not 
make  any  difference  in  the  liability  to  pay 
oourt-fees. 

The  words  “the  Court”  used  in  these  Sec¬ 
tions  dearly  mean  the  Oourt  the  execution 
of  whose  warrant  of  delivery  is  resisted,  or 
by  the  exeoution  of  whose  warrant  a  third 
party  is  dispossessed,—  7T.L.  R.#  129. 

3.  In  execution  of  a  decree,  the  Oourt 
commissioner  proceeded  to  value  the  im¬ 
provements  effeoted  on  the  plaint  property, 
Plalatifi  who  was  no  party  to  the  previous 
suit,  thereupon,  presented  a  petition  under 
Section  213  of  the  O.  P.  C.,  (old)  requiring 
the  property  to  be  exoiudedirom  exeoution 
and  his  possession  to  be  confirmed,  as  it 
was  not  liable  to  attachment  under  the  de¬ 
cree  whiohwas  being  executed. 

The  Munalff  thereon  passed  on  order 
directing  plaintiff’s  claim  to  be  filed  as  a 
regular  suit. 


F— 96. 


Or.  XXI,  r.  96]  THE  CIVIL  PROCEDURE  CODE 
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97.  (1)  Where  any  person  other  than  the  judgment-debtor  is 
Dispossession  by  de-  dispossessed  of  immovable  property  by  the  holder 

oree-hoider  or  pnr-  of  a  decree  for  the  possession  of  suoh  property,  or 
ohasar'  where  suoh  property  has  been  sold  in  execution  of 

a  decree,  by  the  purchaser  thereof,  he  may  make  an  application  to  the 
Court  complaining  of  such  dispossession. 

(2)  The  Court  shall  fix  a  day  for  investigating  the  matter 
and  shall  summon  the  party  against  whom  the  application  is  made  to 
appear  and  answer  the  same. 

98.  Where  the  Court  is  satisfied  that  the  applicant  was  in  pos- 

a  a  {  1 1  session  of  the  property  on  his  own  account  or  on 

ba  ra’toredto  possassicm.  account  of  some  person  other  than  the  judgment- 
debtor,  it  shall  direct  that  the  applicant  be  put  into 
possession  of  the  property. 


(=3  T.  L.  J.,  128).  =Or.  XXI,  r.  101) 


10.  Priwus  jfacie  if  it  be  proved  or  ad-  The  corresponding  Sections  of  tlie  old 
minted  that  a  person  resisting  execution  is  Regulation  were  ag  follow;— 
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“881.  Procedure  in  case  of  person  dis¬ 
possessed  of  property  iispnUns  rigU  of  do- 
aree-lmlier  to  be  put  into  possession.— If 
any  poison  other  than  the  judgment-debtor 
is  dispossessed  of  any  property  in  exeontion 
of  a  decree,  and  snoh  person  dispntes  the 
right  of  the  deoree-holder  to  dispossess  him 


764 


regulation  viii  of  1100.  [  Or.  xxi,  r.  98 


has  a  right  to  recovar  it  on  the  more  proof  oi 


regular  salt.  In  the  former,  the  Oonrt  has 
simply  to  ascertain  whether  the  claimant 
was  Iona  fide  in  possession  of  his  own  aooonnt 
or  on  aoeonnt  of  some  person  other  than  the 
judgment-debtor  and  restore  him  to  pos¬ 
session  if  he  was  ;  while  in  the  latter,  al¬ 
though  the  plaintiff  may  rest  his  case  on 
his  possession,  the  defendant  is  not  debar¬ 
red  from  proving  his  title  which  if  he  can 
establish  as  against  the  plaintiff’s  posses¬ 
sion,  he  is  entitled  to  succeed  — 

14 T.  L.  R.,  225. 

6.  Where  a  suit  for  the  cancellation  of 
a  claim  order  under  Seotion  334,  was 
admittedly  brought  more  than  one  year 
after  the  date  of  the  order  and  it  was  con¬ 
tended  that  the  five  days’  delay  was  due  to 
the  wrong  entry  of  the  date  in  the  oopy  of 
the  order  by  the  Court’s  officer. 

Held.— The  delay  excusable  under  Seo¬ 
tion  5  of  the  Limitation  Regulation  related 
only  to  appeals  and  applications  and  not  to 
suits,  and  none  of  the  other  exceptions  re¬ 
lating  to  suits  was  applicable  to  the  ease 
and  therefore  the  suit  was  barred. — 

16  T.L.  R.,  SI. 

7,  While  a  property  was  under  attach¬ 
ment  in  execution  of  1st  defendant’s  deoree 
of  the  AUeppey  Zillah  Court,  it  was  pur¬ 
chased  in  auction  by  plaintiff  in  execution 
of  a  deoree  of  the  Thiruvalla  Munsiff’s 
Oonrt.  Subsequently  let  defendant  also 
purchased  in  auotion  the  same  property, 
and,  when  he  applied  for  delivery  of  posses¬ 
sion  under  his  sale  certificate,  plaintiff  re¬ 
sisted  that  application  by  a  petition  and, 
before  the  disposal  of  the  petition,  he  filed 
the  present  suit  for  a  declaration  of  his 
title  and  of  the  invalidity  of  1st  defendant’s 
purohase  as  also  for  recovery  of  possession, 
should  he  be  deprived  of  it  by  1st  defend¬ 
ant.  The  Munsiff,  holding  that  plaintiff’s 
sale  beoame  indefeasible  as  it  was  not  set 
aside  within  one  year,  albwed  the  suit; 
while  the  Distriot  dodge  dismissed  it  on 


the  ground  that  1st  defendant’s  possession 
under  the  sale  could  not  be  disturbed,  as 
plaintiff  had  not  sought  to  set  aside  the 
order  dismissing  his  objections  under  Seo¬ 
tion  324,  and  that  order  had  become  final  by 
efflux  of  time. 

Held,— (1)  The  sale  by  the  inferior  Court 
not  boiug  ipso  facto  nail  and  void  but  only 
voidable  and  as  it  has  not  been  sought  to 
be  canoelled  within  one  year  under  Artiole 
8  of  the  Limitation  Begulation,  it  has  be- 
come  indefeasible  by  lapse  of  time. 

(2)  Sinoe  it  is  open  to  the  person  dispos¬ 
sessed  to  file  a  suit  for  relief  without  resort¬ 
ing  to  the  summary  procedure  provided 
for  in  Seotion  324-,  the  fact  that  he  put  in  a 
petition  in  answer  to  the  auotion  purchaser’s 
complaint  about  obstruction  does  not  prevent 
him  from  filing  his  suit  at  onoe . 

(3)  Where  the  Court  expressed  no  opi¬ 
nion  as  to  a  question  of  title  raised  by  a 
claimant  under  Seotion  324,  a  regular  suit 
by  the  olaimant  to  establish  title  is  not  go¬ 
verned  by  Artiole  7  of  the  Limitation  Re¬ 
gulation  and  Is  not  barred  if  not  brought 
within  one  year  from  the  dale  of  the  order. 
The  contention  therefore  that  the  plaintiff’s 
suit  is  uot  sustainable  as  he  has  not  brought 
a  suit  to  set  aside  the  order  under  Seotion 
824  and  that  the  defendant's  title  has  be¬ 
come  perfeoted  on  account  of  the  lapse  of 
more  than  a  year  from  the  date  of  the  order 
in  plaintiff’s  petition  is  not  tenable. — 

22  T.  L.  R.,  147. 

Bef.— 29  T.  L.  B.,  203. 

Diss.— 10  T,  L.  J„  347. 

8.  No  appeal  lies  against  orders  under 
Sections  321  and  324  of  the  Code  .— 

1  S.  D.,  344. 

9.  Seotion  320  of  the  C.  P.  C„  applies 
only  to  proceedings  in  exeoutlon  of  a  de¬ 
oree  for  the  possession  of  property .  Where 
there  is  no  such  decree  and  a  stranger  to 
the  deoree  obstructs  to  possession  being 
given  to  the  auction-porehaser,  Section  824 
is  the  one  that  applies. 


Or.  XXI,  r.  98  ]  THE  CIVIL  PROCEDURE  CODE 


the  requirements  of  the  Section  whioh 
lie  against  theal  the  character  of  a  conditional 

relating  to  ot  temporary  finality. 


ing  upon  or  referring  to  the  evidence  in  the 
oat e  and  without  oonaidering  the  several  oir- 
onmstanees  of  the  oase  as  also  the  question 
of  good  faith  whioh  is  an  important  matter 
to  be  considered  under  Seotlon  324  came  to 
the  conclusion  that  the  petitioner  was  in 
occupation  of  the  disputed  buildings  and 

BeU.— As  the  order  of  the  lower  Court 
did  not  satisfy  the  requirements  of  Seetion 
324  and  as  the  lower  Court  failed  to  exer¬ 
cise  in  a  proper  manner  the  power  vested 
in  it  by  Section  324,  the  eharaoter  of  finality 
oonld  not  attach  to  the  order  whioh  could 
therefore  be  interfered  wloh in  revision.— 


Section  324  is  governed  by  Artiole  121  of 
the  Limitation  Regulation,  whioh  allows  a 
period  of  twelve  years  from  the  date  of  the  ■ 
order  and  not  by  Section  7  of  that  Regula¬ 
tion,—  29  T.  L.  R.,  203. 

13.  Plaintiff-respondent  obtained  a  de¬ 
cree  for  recovery  of  possession  of  certain 
property  whioh  belonged  to  Government 
but  was  in  the  enjoymen  b  of  the  contesting 
defendant-appellant  and  others.  After  date 
of  decree  but  before  delivery  of  possession 
to  plaintiff,  defendant  got  a  lease  of  the 
property  from  Government.  Plaintiff  subse¬ 
quently  obtained  delivery  through  Court, 
Defendant  applied,  on  the  strength  of  his 
lease,  for  redelivery  in  execution,  bat  his 
application  was  dismissed  by  the  execution 
Court.  On  appeals 


Regulation  viii  of  1100.  [  Cr.  xxi,  r.  98 
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99.  Nothing  in  Bnles  96  and  98  shall  apply  to  resistance  or 
lioabla  obstrnction  in  execution  of  a  decree  for  the  josses- 
to  transferee °iif  sion  of  immovable  property  by  a  person  to  whom 

dente-  the  judgment-debtor  has  transferred  the  property 

after  the  institution  of  the  suit  in  -which  the  decree  was  passed  or  to 


100.  Any  party  not  being  a  judgment-debtor  against  whom  an 
order  is  made  under  Buie  96,  Buie  96  or  Buie  38 
jert  “t’  may  institute  a  suit  to  establish  the  right  which 

he  claims  to  the  present  possession  of  the  property; 
but,  subject  to  the  result  of  such  suit  (if  any),  the  order  shall  be  con¬ 
clusive. 


ike  meaning  of  Seotion  -233,  bo  as  to  make 
the  order  passed  by  the  lower  Court  appeal- 
able  (F.  B.).—  37  T.  L-  R.,  52 

(=  lO  T.  L,  J.,  459), 
Bef.-S8  T.  L.  B„  291 

(=  13  T.  L.  J„  79). 

19  T.  L.  J.,  649. 

16.  See  also— 


“  The  party  agafost  whom  an  order  is 
passed  under  this  Section  may  institnte  a 
suit  to  establish  the  right  which  he  olaims 
to  the  present  possession  of  the  property  ; 
bat  subject  to  the  result  of  snoh  suit,  if  any, 
the  order  shall  be  final.” 

II.  For  the  other  Paragraphs  of  the  old 
Seotion  321,  see  under  iEnles  97  and  98  of 
this  Order.  For  Seotion  324,  see  under 
Buie  98. 


Or.  XXI.  r.  99  [  =  S.  322 

=  Or.  2X2,  r .102] 
The  corresponding  Section  of  the  old  Re¬ 
gulation  was  as  follows  : — 

“  322,  Transfer  of  property  ly  judgment- 
debtor  after  institution  of  suit. — Nothing  in 
Seotion  320  or  321  applies  to  a  person  to 
whom  the  judgment-debtor  has  transferred 
the  property  after  the  institution  of  the 
suit  in  whloh  the  decree  is  made." 


1 ,  The  last  Para  of  Seotion  821  says  that 
the  suit  mast  be  “to  establish  tho  right  to 
present  possession,"  and  not  the  right  olaim- 
ed  to  the  property  in  dispute  as  in  the 
case  of  a  claim  dismissed  under  Seotion  280 
[—Or.  XXI,  r.  61],  The  suit  in  the  former 
case  is  in  faot  a  purely  possessory  suit, 
while  that  in  the  latter  oase  would  be  one 
on  title.  A  suit  on  title  is  not  affected  by 
the  Bale—  21  T.  L,  R.,  18S, 


Or.  XXI.  r.  100  [  =  S.  821,  last  Para  and 

B.  324  =  Or.  XXI,  r.  103  ]  2-  Se 

I,  The  last  Para  of  Seaiion  321  of  the 
old  Regulation  corresponding  to  this  Rale 


96.-7  T,  L.  R.,  129. 


REGULATION  VIII  OF  1100.  [  Or.  XXII,  r.  r 

ORDER  XXII. 

Death,  Marriage  and  Insolvency  of  Parties, 
r.  The  death  of  a  plaintiff  or  defendant  shall  not  cause  the  suit 
Ho  abatement  by  to  abate  if  the  right  to  sue  survives, 
party’s  death,  if  right 


Or.  XXII:  Case  Law, 

The  provisions  of  Order  XXII  and  the 
time  prescribed  nndet  Artiole  161  of  the 
Limitation  Regulation  relating  to  the  im¬ 
pleading  of  the  legal  representatives  of  a  de. 
ceased  plaintiff  oan  have  no  application  to 
oases  where  a  oorporalion  either  aggregate 
or  sole,  is  the  plaintiff.  On  a  oarefnl  reading 
of  Roles  1,  S  and  4  of  this  Order,  the  only 
provisions  in  the  Code  relating  to  abate¬ 
ment,  it  is  donbtfnl  whether  the  civil  death 
of  any  party  has  been  in  the  contemplation 
of  the  Legislature.  A  corporation  is  a  fioti- 
tions  body  invested  by  law  with  the  attri¬ 
butes  of  a  person  having  a  corporate  name 
by  whioh  be  oan  sue  or  be  ened  and  hold 
properties,  but  enjoy  immortal  existence 
by  reason  of  the  perpetnal  succession  of  its 
members.  This  would  indicate  that  the 
ohange  in  its  members  or  officers  would 
not  affect  its  rights  to  sue  or  be  sued,  such 
rights  having  to  bo  regarded  by  the  general 
law  In  foroe  relating  to  Companies  and  the 
special  rules  embodied  in  its  Articles,  dee. 

If  there  has  been  any  ohange  in  the  per¬ 
sonnel  the  party  alleging  the  competency  of 
the  person  on  reoord  to  represent  -the  Com¬ 
pany  should  appraise  the  Court  of  the  same 
whereupon  a  notice  will  have  to  be  issued 
to  the  person  concerned.  On  the  Court 
being  satisfied  as  to  the  oompetency  of  the 
plea,  the  Court  should  fix  a  time  for  the 
competent  person  coming  in,  requiring  the 
person  already  on  reoord  to  arrange  for 
the  same.  If  default  is  made  to  comply 
with  this  dlreotion,  the  Oonrt  ought  to  pro¬ 
ceed  under  Order  XVII,  Rule  8. 

The  subscription  and  verification  of  a 
plaint  under  Order  XXIX,  Rule  1,5  oannot 
constitute  the  person  signing,  the  {plaintiff 


in  the  case.  It  is  the  corporation  whioh  is 
the  plaintiff.—  45  T.  L.  R.,  47 

(=10  T.  L.  J.,  264). 


On.  XXII,  r.  1  (=S.  346= Or.  XXII,  r.  1\ 

I.  Section  346  of  Regalation  II  of  1065, 
whioh  is  reproduced  here,  had  the  follow¬ 
ing  four  Illustrations  appended  to  it.  The 
Section  with  the  Illustrations  was  the  same 
as  Section  361  of  the  Indian  Code  of  1888 

Illustrations. 

“  (a)  A  covenants  with  B  and  C  to  pay  an 
annuity  to  B  during  C's  life.  Band 
0  sue  A  to  oompel  payment.  B  dies 
before  the  deoree.  The  right  to  nse 
survives  to  C,  and  the  suit  does  not 
abate. 

(6)  In  the  same  case,  all  the  parties  die 
before  deoree.  The  right  to  sue  sur¬ 
vives  to  the  representative  of  the 
survivor  of  B  and  0,  and  he  may 
continue  the  suit  against  A ’s  repre¬ 
sentative. 

(c)  A  sues  B  for  libel,  A  dies.  The  right 
to  sue  does  not  survive,  and  the  salt 

(d)  A,  a  member  of  a  Hindu  joint  family 
under  the  Mitakshara  law,  institutes 
a  suit  for  parlition  of  the  family  pro¬ 
perty.  A  dies  leaving  B,  a  minor  son, 
his  heir,  The  right  to  sue  survives 
to  B,  and  the  snit  does  .cot  abate," 

II.  The  Indian  Seleot  Committee  of  1908 
ommtted  Illustrations  (a)  and  (6)  "as  found¬ 
ed  upon  an  antiquated  decision  (Anderson 
V.  Martindale  (1801),  1  East  497)  which  Is 
not  very  intelligible  to  practitioners  in  this 
country. 


P—97 
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“Illustration  (<2)  is  correct  only  under  the 
Dayaihaga  system  and  the  word  ‘minor’ 
has  been  omitted  as  not  of  the  essence  of 
the  example.” —  India  Gazette 

doled  21-3-1903,  PI.  7. 
IH.  The  two  Illustrations  thus  retained 

were  omitted  by  the  Indian  Special  Com¬ 

mittee  who  said  “The  Seleot  Committee 
struck  out  two  of  the  four  Illustrations  to 
Seotion  361  and  the  Committee  think  the 
remaining  Illustrations  may  also  be  deleted 
as  they  are  too  obvious  to  serve  any  useful 
purpose, ” 

Case  Law. 

1.  The  principle  of  abatement  embodied 
in  Section  816  does  apply  to  proceedings 
up  to  the  decree  of  the  Appellate  Court.— 

14  T.L.  R„  156. 

2.  When  ia  the  oourse  of  a  suit  by  the 
plaintiff  (aMahomedan  woman)  against  the 
defendant,  her  brother,  for  recovery  of 
certain  properties,  the  plaintiff  died  leaving 
her  husband,  three  sisters  and  two  brothers 
besides  the  defendant  as  heirs  and  the  two 
brothers  (other  than  the  defendant)  and 
two  sisters  alone  applied  to  be  impleaded  as 
heirs  of  the  plaintiff: 

Beld.-{  1)  The  right  to  sue  did  not 
survive  to  the  petitioners  as  their  oause  of 
action  against  the  defendant  was  substanti¬ 
ally  different  from  that  of  the  deceased 
plaintiff.  The  “right  to  sue”  means  tho 
right  to  bring  a  snit  asserting  a  right  to  the 
same  relief  which  tho  deoeased  plaintiff 
asserted  at  the  timo  of  the  said  plaintiff's 


■  (3)  The  petitioners,  not  having  brought 
on  reoord  all  tho  representatives  of  the 
deceased  plaintiff,  could  not  prooood  with 
the  suit.-  11  T.  L.J.,  ill. 

3,  The  abatement  of  the  appeal  by  the 
death  of  one  of  the  respondents  oannot 
affect  the  prosecution  of  the  appeal  against 
the  other  respondents  when  the  right  of 
appeal  survives  against  them,— 

14 T.L.  J.,  167, 


4.  The  maternal  grandfather  of  a  minor 
applied  for  she  appointment  oi  himself  or 
his  elder  son  as  guardian  of  the  minor, 

the  parties  being  Hindus  governed  by  the 

Mithakshara  Law.  The  lower  Court  reject¬ 
ed  the  application  as  it  was  not  shown  that 
the  minor  had  any  separate  property,  and 

as  no  guardian  could  be  appointed  for  his 

undivided  share  in  tho  joint  family  proper¬ 
ties.  The  grand-father  appealed  to  the 
High  Court.  Pending  the  appeal,  he  died. 
The  petitioner,  his  eldest  son,  applied  for 
being  brought  on  the  record,  so  that  he 
might  proseoute  the  appeal.  The  counter- 
petitioner  who  was  the  manager  of  the 
family  to  which  the  minor  belonged  object¬ 
ed  on  tho  ground  that  the  application  of 
tho  grand-father  was  a  purely  personal  one 
which  had  abated  with  his  death. 

Held  —As  the  application  of  the  grand¬ 
father  was  based  on  a  oharaoter  common 
to  himself  and  the  petitioner,  the  right  to 
prosecute  tho  appeal  survived  to  the  peti¬ 
tioner,  and  the  appeal  did  not,  therefore, 
abate—  40T.L.B.,  161 

(=15T.  L.J.,«), 

5.  An  elephant  was  attached  for  a  deoree 
against  the  second  defendant.  The  plaintiff 
put  in  a  claim  petition  on  the  ground  that, 
long  before  the  date  of  the  attaohment,  the 
elephant  had  ceased  to  be  the  property  of 
the  second  defendant  and  had  beoome  tho 
plaintiff’s  property.  The  execution  Court 
dismissed  his  claim.  The  present  suit  was 
for  a  declaration  that  the  elephant  was  the 
property  of  the  plaintiff  on  the  date  of  the 
attachment  and  was  hence  not  liable  to  be 
attached  for  the  second  defendant’s  debt 
and  for  a  cancellation  of  the  order  of  the 
exeoution  Court  dismissing  the  plaintiff’s 
claim.  Pending  the  snit,  it  was  represent¬ 
ed  to  the  Court  that  tho  elephant  was  dead, 
and  the  Court,  without  more,  dismissed  the 
suit. 

Held— It  was  diffioult  to  understand  the 
rationale  of  the  lower  Oonrt’s  judgment. 
It  looked  almost  as  if  the  lower  Court 
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2.  Where  there  are  more  plaintiffs  or  defendants  than  one,  and 
Procedure  where  one  any  of  them  dies,  and  where  the  right  to  sue  survives 

of  several 'plaintiffs  or  to  the  surviving  plaintiff  or  plaintiffs  alone,  or 
tome  survives113  aga’ins*’ the  surviving  defendant  or  defendants  alone, 
r  sae  survives.  ^  Qourf.  siian  oaUse  an  entry  to  that  effect  to 

be  made  on  the  record,  and  the  suit  shall  proceed  at  the  instance  of  the 
surviving  plaintiff  or  plaintiffs  or  against  the  surviving  defendant  or 
defendants. 

3.  (1)  Where  one  of  two  or  more  plaintiffs  dies  and  the  right 

to  sue  does  not  survive  to  the  surviving  plaintiff 
deathofone  of  several  or  plaintiffs  alone,  or  a  sole  plaintiff  or  3ole  surviv- 
piaintiHs  or  of  sole  jng  plaintiff  dies  and  the  right  to  sue  survives,  the 
plaintiff.  Court,  on  an  application  made  in  that  behalf,  shall 

cause  the  legal  representative  of  the  deceased  plaintiff  to  be  made  a 
party  and  shall  proceed  with  the  suit, 

(2)  Where  within  the  time  limited  by  law  no  application  is 
made  under  Sub-rule  (1),  the  suit  shall  abate  so  far  as  the  deceased 
plaintiff  is  concerned,  and,  on  the  application  of  the  defendant,  the 
Court  may  award  to  him  the  costs  which  ho  may  have  incurred  in 
defending  the  suit,  to  be  recovered  from  the  estate  of  the  deceased 
plaintiff. 


thought  that,  with  the  death  of  the  ele- 
phant,  the  suit  abated.  But  the  resalt  was 
impossible  beeause  the  elephant  was  not  a 
party  to  the  suit  either  as  plaintiff  or  as 
defendant.  The  death  of  the  elephant  did 
not  make  the  question  of  the  ownership  of 
the  elephant  while  it  was  alive  “antriabie”. 
Nor  did  it  make  the  trial  quite  infructuous. 
The  decree  of  the  lower  Court  was  reversed 
and  the  suit  remanded  for  trial  on  the 
merits.—  10  T.  L.O.,  320. 

0.  See  also— 

Seo.  30.—  17  T.  L.  R„  182 . 

Or. XXII,  r. 3.-11  T.  L.J.,42. 


Or.  XXII,  r.  2  [=S.  347  =  Or.  XXII,  r.  S] 
Case  Law, 

1.  The  only  result  of  bringing  a  suit 
against  a  dead  man  iB  that  there  is  no  suit 


cognisable  as  against  that  dead  pirn  or  hi s 
property,  and  not  to  put  an  end  to  the  suit 
as  against  the  living  defendants  also. 

If  he  was  the  solo  defendant,  the  snit 
onght  to  have  been  dismissed  as  brought 
against  a  dead  man,  no  longer  existent  in 
the  eye  of  the  law  as  a  legal  Individual,  the 
provisions  about  bringing  ia  legal  represent¬ 
atives  applying  only  to  oases  where  the  de¬ 
fendant  died  after  the  suit  was  brought  (31 

Mad.,  86) _  25  T.  L.  R.,  188, 

Fol.— 80  T.  L.  R„  171 

(=  4  T.  L.  J.,  408). 

2.  See  also— 

Or.  XXII,  r.  3.— 1  S.D.,  887. 


Or.  XXU,  ft  3  [=8.348,  349,  350 
=Or.XXll,  r.  3] 
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I.  The  three  Sections  oi  Regulation  XI  oi 
1066,  whose  provisions  have  been  amalga. 
mated,  amended  and  enacted  in  this  Rale, 
were  as  follow:— 

“348.  Procedure  where  one  of  several 
plaintiffs  dies  and  right  to  sue  does  not  sur¬ 
vive  to  surviving  plaintiffs  alone-— It  there 
are  more  plaintiffs  than  one,  and  any  of 
them  dies,  and  if  the  right  to  sue  does  not 
snrvive  to  the  surviving  plaintlfi  or  plain- 
tifis  alone,  bnt  survives  to  him  or  them  and 
the  legal  representative  of  the  deceased 
plaintiff  jointly,  the  Court  may  oause  the 
legal  representative,  if  any,  of  the  deoeas- 
ed  plaintiff  to  be  made  a  party,  and  shall 
thereupon  oauee  an  entry  to  that  effect  to 
be  made  on  the  record  and  proceed  with 
the  suit.” 

“349.  Procedure  in  case  of  death  of  sole 
or  sole  surviving  plaintiff. —In  case  of  the 
death  of  a  sole  plalntifi  or  sole  surviving 
plaintiff,  the  legal  representative  of  the  de- 
oenaed  may,  where  the  right  to  sue  survives, 
apply  to  the  Court  to  have  his  name  enter¬ 
ed  on  the  record  in  place  of  the  deceased 
plalntifi,  and  the  Court  shall  thereupon 
enter  his  name  and  prooeed  with  the  suit." 

“350.  Abatement  where  no  application 
by  representative  of  deceased  plaittfijj— If, 
within  the  time  limited  by  law,  no  such  ap¬ 
plication  be  made  to  the  Court  by  any  per¬ 
son  claiming  to  be  the  legal  representative 
of  the  deceased  plaintiff,  the  Court  may 
pass  an  order  that  the  suit  shall  abate,  and 
shall,  on  the  application  of  the  defendant, 
award  to  the  defendant  the  costs  whieh  he 
may  have  inourred  in  defending  the  suit, 
to  be  recovered  from  the  estate  of  the  da- 

or  the  Court  may,  if  it  think  proper,  on 
the  application  of  the  defendant,  and  upon 
such  terms  as  to  oosts  or  otherwise  as  it 
thinks  fit,  pass  suoh  other  order  as  it  thinks 
fit  for  bringing  in  the  legal  representative 
of  the  deoeased  plaintlfi,  or  for  proceeding 
with  the  suit  in  order  to  a  final  determina¬ 
tion  of  thejpatter  in  dispute,  or  for  both 
those  purpr  >6. 


or  a  certificate  to  collect  debts,  does  not  of 
itself  constitute  the  person  holding  it  the 
legal  representative  of  the  deoeased.  But 
when  the  person  holding  any  suoh  oertifi- 
oate  obtains  thereby  property  belonging  to 
the  deceased,  he  may  be  treated  as  a  legal 
representative  liable  in  respeotof  such  pro¬ 
perly.” 

IX.  See  Rule  12  Infra, 

Case  Law. 

1.  During  the  pendency  of  an  appeal 
against  a  deolsion  whioh  was  against  the 
Interest  of  his  Tarwad,  the  appellant  died 
and  a  junior  member  of  the  same  Tarwad 
applied  within  the  statutory  period  for 
sanotion  to  proseoute  the  appeal  and  make 
the  Karanavan  a  respondent  if  he  was  un¬ 
willing  to  be  made  an  appellant.  The  Ka- 
ranavan  appeared  before  the  Oonrt  and  re¬ 
fused  to  proseoute  the  appeal.  Tim  Distriot 
Judge  held  that  the  appeal  had  abated  as 
the  Karanavan  failed  to  apply  in  time. 

Held.— As  the  Mnnsifi’s  deoree  was 
against  the  interests  of  the  Tarwad  whioh 
the  law  enables  every  member  to  proteot, 
the  Judge’s  order  was  wrong.  The  said 
junior  member  should  be  allowed  to  prose- 
cate  the  appeal  after  making  the  Karanavan 
a  respondent  if  he  is  unwilling  to  be  made 
a  oo-appellant.—  IT  T,  L.  R,,  15. 

Ref.— 24  T,  Ii.  R„  196. 

40T.L,  R.,  151. 

2.  Where  in  a  suit  the  seoond  plaintiff 
died  and  the  eighth  defendant,  after  nine 
months  had  elapsed,  put  in  a  petition  ap¬ 
parently  under  Clause  1  of  Section  350,  0. 
T>,  0.  before  the  lower  Court  praying  that 
an  Order  be  passed  deolaring  the  suit  to 
have  abated  and  the  defendant  be  awarded 
his  oosts  and  the  Court  passed  an  order  to 
the  effeot  that  the  petition  was  to  be  re¬ 
corded  and  would  be  considered  at  the  dis¬ 
posal  of  the  suit : 

Held.— The  lower  Court  had  not  expres¬ 
sed  any  opinion  upon  the  question  whether 
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the  tight  to  sue  survived,  and.  as  the  matter 
was  still  open,  it  was  not  for  the  Appellate 
Court  to  discuss  it,  Tho  appeal  preferred 
against  the  said  order  of  the  lower  Court 
was  premature.-  1S.D,  $37, 

3,  A  person  who  claims  as  the  senior 
member  of  his  family  to  continue  a  suit 
for  damages  instituted  by  a  deceased  plain¬ 
tiff  on  behalf  of  his  family,  need  not  pro¬ 
duce  a  succession  oertifioate  before  he  can 
claim  a  decree  in  his  favour. 

The  legal  representative  whose  presence 
on  the  record  is  contemplated  by  Sections 
349  and  350,  0.  P.  C„  is  not  neoessarily  the 
holder  of  a  oertifioate  under  the  Succes¬ 
sion  Certificate  Eegulation  IX  of  1090  (See 
Explanation  to  Seotlon  350,  0.  P.  C.).  The 
question,  therefore,  as  to  who  the  logal  re¬ 
presentative  of  a  deceased  plaintiff  is,  for 
the  purpose  of  Chapter  XXI,  O.  P.  0.  [Old 
—The  Death,  Marriage  and  Insolvency  of 
Parties],  must  be  decided  by  the  Court  in 
which  the  suit  is  pending,  unless  action  is 
taken  under  Seotion  351,  C.  P.C.  [  =  Or. 
XXII,  r.  5]  (F.  B.),— 33  T.  L-  R.,  59 

(=7  T.  L.J.,  205). 

4.  One  L  sued  for  recovery  of  her 
father’s  one-fifth  share  of  the  plaint  proper¬ 
ties,  alleging  she  was  the  heir  of  her  deceas¬ 
ed  father.  During  the  pendency  of  the  suit, 
she  died,  and  the  primary  Court,  in  ignor- 
anoe  of  her  death,  dismissed  the  suit  on 
the  ground  that  neither  the  plaintiff  nor  the 
defendants  were  present.  Plaintiff,  as  heir 
of  his  deceased  wife  L,  brought  the  present 
suit  for  reoovery  of  one-fifth  share  of  the 
plaint  properties  on  foot  of  a  gift-deed  exe¬ 
cuted  in  favour  of  his  wife  by  her  father. 
The  defendants  contended,  inter  alia,  that 
the  order  dismissing  L’s  suit  was  an 
order  of  abatement  under  Seotion  350 
and  operated  as  a  bar  to  the  present 
snit.  The  primary  Court  deoreed  for 
plaintiff.  The  lower  appellate  Court, 
however,  reversed  the  deoree  of  the  original 
Court  holding  that  the  decision  in  the 
former  suit  was  an  order  of  abatement  un¬ 
der  Seotion  350  and  that,  under  Seotion  355 


of  the  Code  [=0t.  XXII,  r.  0],  tho  present 
suit  was  not  maintainable,  as  in  its  view, 
tho  cause  of  action  in  the  present  snit  was 
idenlioal  with  the  oanse  of  action  in  the 
former  snit,  the  cause  of  action  in  either 
suit  being  the  defendant's  refusal  to  sur¬ 
render  L’s  share  of  the  properties.  In 
special  appeal,  it  was  contended  for  plaintiff- 
special  appellant— that  the  order  dismis¬ 
sing  the  former  snit  should  have  been  re¬ 
garded  as  one  passed  under  Section  92. 
O.  P.C.  [=Or.IX,r.  3], 

Reid. — The  order  dismissing  L’s  suit 
should  be  regarded  as  an  order  of  abate¬ 
ment  under  Seotion  350,  0  -  P.  C. 

The  two  .suits  were  based  on  different 
causes  of  aotion  and  the  former  suit  was  not 
a  bar  to  the  present  suit. 

Seotion  39  [=  Or.  II,  r.  2]  does  not  say 

aotion,  or  every  olaim  which  the  party  has, 
but  every  snit  shall  include  the  whole  of 
the  olaim  arising  out  of  the  same  cause  of 
aotion— meaning  the  oanse  of  aotion  for 
which  the  suit  is  brought. 

The  Seotion  is  direoted  to  securing  the 
exhaustion  of  relief  in  respeot  of  a  oanse  of 
action,  and  not  to  the  inclusion  in  one  and 
the  same  aotion  of  different  causes  of  ac¬ 
tion,  even  though  they  arise  from  the  same 
transactions. 

Cause  of  aotion  has  no  relation  whatever 
to  the  defence  which  may  be  set  up  by  a 
defendant,  nor  does  it  depend  upon  the 
character  of  the  relief  prayed  fo:  by  the 
plaintiff.  It  refers  entirely  to  the  groundB 

tion,  or,  in  other  words,  to  the  media  upon 
which  the  plaintiff  asks  the  Court  to  arrive 
at  a  oonolusion  in  his  favour.— 

35  T,  L.  R.,  SO. 

Ref—  38  T.  L.  R„  27 

(=  12  T.  L.  J.,  248). 

19  T.  L.  J.,  649. 

5.  On  the  death  of  P.  who  originally 
instituted  the  suit,  the  appellant  applied  to 
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4.  (1)  Where  one  of  two  or  more  defendants  dies  and  the  right 
Procedure  in  case  oi  su0  ^oes  not  8ur'7w0  against  the  surviving 
death  of  one  of  several  defendant  or  defendants  alone,  or  a  sole  defendant 
defendant?  °r  °£  5016  or  sole  surviving  defendant  dies  and  the  right  to 
sue  survives,  the  Court,  on  an  application  made 
in  that  behalf,  shall  cause  the  legal  representative  of  the  deceased 
defendant  to  be  made  a  party  and  shall  proceed  with  the  suit. 

(2)  Any  person  so  made  a  party  may  make  any  defence  ap¬ 
propriate  to  his  character  as  legal  representative  of  the  deceased 
defendant. 

(3)  Where  within  the  time  limited  by  law  no  application 
is  made  under  Sub-rule  (1),  the  suit  shall  abate  as  against  the  de¬ 
ceased  defendant. 


Or.XXll.r.  4t=s.  352 

=  Or.XXll,r,4] 

I.  The  corresponding  Section  of  Begn- 
lotion  II  of  1065  was  as  follows 
“  352.  Procedure  in  case  of  death  of  one 
of  several  defendants,  or  of  sole  or  sole  sur¬ 
viving  defendant,- —If  there  be  more  de¬ 
fendants  than  one,  and  any  of  them  die 
before  decree  and  the  right  to  sue  does  not 
survive  against  the  surviving  defendant 
or  defendants  alone, 

nnd  also  in  oase  of  the  death  of  a  sole 
defendant,  or  sole  surviving  defendant 
where  the  right  to  sue  survives, 
the  plaintiff  may  make  an  application  to 
the  Court,  specifying  the  name,  description 
and  place  of  abode  of  any  person  whom  ho 
alleges  to  be  the  legal  representative  of  the 
deceased  defendant,  and  whom  he  desires 
to  be  made  the  defendant  in  his  stead. 

The  Court  shall  thereupon  enter  the  name 
of  suoh  representative  on  the  reoord  in  the 
plaoe  of  such  defendant, 
and  shall  issue  a  summons  to  suoh  repre¬ 
sentative  to  appear  on  a  day  to  be  therein 
mentioned  to  defend  the  suit ; 

and  the  case  shall  thereupon  proceed  in 
the  same  manner  as  if  such  representative 


had  originally  been  made  a  defendant  and 
had  been  a  party  to  the  former  proceedings 
in  the  suit : 

Provided  that  the  person  so  made  defend¬ 
ant  may  object  that  he  is  not  the  legal  re¬ 
presentative  of  the  deoeased  defendant,  or 
may  make  any  defence  appropriate  to  his 
character  as  suoh  representative. 

When  the  plaintiff  fails  to  make  such  ap- 
plication  within  the  period  prescribed  there¬ 
for,  the  suit  shall  abate,  unless  he  satisfies 
the  Court  that  he  had  sufficient  cause  for 
not  making  the  application  within  such 

The  legal  representative  of  a  deoeased 
defendant  may  apply  to  have  himself  made 
a  defendant  in  plaoe  of  the  deoeased  defend¬ 
ant,  and  the  provisions  of  this  Seotion,  so 
far  as  thoy  are  applicable,  shall  apply  to 
the  application  and  to  the  proceedings  and 
consequences  ensuing  thereon.” 

II.  See  Rule  12  Infra, 

III,  For  Form  of  Summons  to  legal  re- 
presentative  of  a  deceased  defendant,  see 
Appendix  B,  Form  No.  5. 

f.  An  application  to  bring  in  the  legal  , 
representative  of  a  deoeased  person  »s  party 
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may  be  made  within  sixty  days  from  tie 
data  of  the  death  of  the  deceased  parson  ; 
and  a  suit  cannot  be  dismissed  before  tba 
lapse  of  these  sixty  days  for  failure  to  bring 
in  the  deceased’s  representative  as  a  party 
on  the  reoord,-  13  T.  L,  1?.,  12 6. 

2.  As  soon  as  it  ie  proved  that  a  defend¬ 
ant  was  dead  at  the  time  the  plaint  was 
filed,  the  Oonrt  ought  to  refuse  to  proceed 
further  in  the  suit  and  should  leave  it  to 
the  plaintiff  to  begin  de  nemo  against  the 
person  against  whom  alone  he  can  legally 

A  purchaser  of  properties  had  agreed  to 
pay  a  portion  of  the  purohase-moaey  to  a 
oreditor  of  the  vendor  ;  but  the  oreditor 
having  deolined  to  aooept  payment  from  the 
purchaser,  the  vendor  paid  the  money  dne 
to  the  creditor.  In  a  suit  brought  for  re¬ 
covery  of  the  unpaid  portion  of  the  pur- 
ohaBe-money  from  the  purchaser  who  was 
dead  at  the  time  the  plaint  was  filed  : 

Held,— The  enit  shonldhave  been  thrown 
out.  The  lower  Court  was  wrong  in  having 
allowed  the  plaintiff  to  substitute  another 
in  the  place  of  the  defendant  and  oontinuo 
bio  action. 

The  Seotions  of  the  Civil  Procedure  Code 
relating  to  the  bringing  in  of  legal  represent, 
atives  of  deceased  parties  are  applicable 
only  where  tho  death  takes  place  pending 
the  suit  and  not  where,  even  before  suit,  the 
party  supposed  to  be  impleaded  had  died  — 
2  ?T.  L.  R.,  200, 
Affirmed,— 17  T.  L.  J.,  158. 

3.  An  application  by  the  plaintiff  to  bring 
in  the  legal  representative  of  a  deceased 
defendant  who  died  pending  the  suit  is  oue 
falling  under  Section  352,  and  should  be 
made  within  Bixty  days  ,us  provided  by  Art. 
147  of  the  Limitation  Regulation,  unless 
Sufficient  causo  was  shown  for  the  delay — 

22  T.  L.  R„  26S. 

a.  Section  352,  C.  P.  0.,  whioh  applies 
to  the  oase  of  the  death  of  a  respondent, 

*  seems  to  leave  the  seleotion’of  deceased's 


legal  representative  to  the  oboioe  of  plain¬ 
tiff  or  appellant.  The  Section  may  bo  con¬ 
strued  as  giving  no  right  to  the  appellant 
that  any  partioular  person  shall  not  be  a 
respondent,  though  it  gives  him  the  right 
to  determine  his  own  respondent— 

1  S.  D.,  20i, 

5.  Where  in  a  suit  the  plaintiff’s  appli¬ 
cation  to  bring  in  the  representatives  of  his 
brother  the  fifth  defendant  was  made  4J 
months  after  the  death  of  the  latter  ana 
the  lower  Court  allowed  the  application 
holding  that  Section  355  or  356  [=r.  9  or 
10]  applied  and  the  limitation  was  three 
years: 

Sold, — The  limitation  was  only  60  days. 

On  the  evidence,  there  waB  no  sufficient 
cause  for  the  delay.-  K.  P.,  273. 

6.  In  a  suit  for  redemption  the  defend¬ 
ant,  mortgagee,  died.  His  son  who  was  al¬ 
ready  a  defendant  in  the  oaBe  falsely  repre¬ 
sented  to  the  plaintiff  that  he  was  ths  de- 
vises  under  his  father’s  will,  and  the 
plaintiff  therofora  did  not  apply  to  implead 
the  legal  representatives  till  long  after  the 
period  prescribed  for  making  the  applica¬ 
tion  had  expired. 

Held.— These  oirenmstanoes  amounted  to 
"sufficient  cause"  for  not  making  the  appli- 
oation  in  time. 

It  is  difficult  anS  undesirable  to  attempt 
to  define  precisely  the  meaning  of  the  words 
“sufficient  oanse’’  or  “sufficient  reason.” 

To  do  so  would  be  to  orystallise  into  a 
rigid  definition  that  judicial  power  and  dis¬ 
cretion  whioh  the  Legislature  has  for  the 
best  of  all  reasons  left  undetermined  ana 
unfettered. 

The  words  “sufficient  oanse”  in  Seotion  5 
of  the  Limitation  Aot  should  receive  a 
liberal  construction  so  as  to  advance  sub- 
stantlal  justice  when  no  negligenoe  or  in¬ 
action  nor  want  of  hona  fides  is  imputable 
to  the  appellant  or  applicant  for  review.— 
1T.L.J.,  397, 
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7,  Where  the  liability  of  the  defendants 
is  joint  and  several,  the  death  of  one  of 
the  defendants  without  his  representatives 
being  bronght  on  record  oannot  exonerate 
the  other  defendants  from  liability— 

1ST.  L.J-,  43. 

8.  Where  the  Mnnsifi  made  an  order  to 
the  effeot  that  the  snit  abated  owing  to  the 
failure  of  the  plaintiff  to  implead  the  legal 
representative  of  the  deceased  defendant  in 

Beta.— The  Mnnsifi  had  jurisdiction  un¬ 
der  the  penultimate  paragraph  of  Seotion 
5B2  to  vacate  the  order  of  abatement  made 
in  consequence  of  the  plaintiff’s  apparent 
laches—  13  T.  L.  d.,  391. 

O.  Where  after  the  filing  of  an  appeal, 
the  legal  representative  of  a  deoeased  res. 
pondent  is  impleaded  during  the  course  of 
one  proceeding  in  the  appeal,  this  implead¬ 
ing  Is  valid  and  sufficient  for  all  the  subse¬ 
quent  proceedings  therein. — 14  T,  L,  J.,  381. 

10.  During  the  progress  of  a  partition 
suit  in  the  District  Court,  a  defendant  died. 
The  plaintifi  made  an  application  under 
Seotion  352  of  the  C.  P.  C.,  to  implead  the 
legal  representatives  of  the  deceased  de¬ 
fendant,  but  the  application  was  dismissed 
as  time-barred.  The  plaintifi  thereupon 
made  a  seoond  application  under  Seotion  28 
[=Or.  I,  rr.  8  (2),  10  (2)  &  (3)  and  11].  The 
District  Court  without  proceeding  under 
either  of  the  two  above-mentioned  Sections 
impleaded  the  legal  representatives  of  the 
deceased  defendant  in  the  exercise  of  its 
inherent  powers,  stating  that  in  a  particular 
suit  all  the  parties  should  be  before  the 
Court. 

Held— The  order  of  the  District  Court 
was  wrong.  Though  the  Court  has  inherent 
powers  to  correct  its  own  mistakes,  it  had 
no  powers  to  correot  the  mistakes  of  the , 
parties.  Inherent  powers  of  the  Court 
were  not  to  be  invoked  in  order  to  relieve  a 
party  from  the  consequences  of  his  own 
mistake  or  to  enable  him  to  evade  the  law 
pf  limitation.  As  the  time  allowed  by  law 


for  impleading  the  legal  representatives  of 
the  deceased  defendant  had  expired  before 
the  application  to  implead  was  put  in,  the 
lower  Court  should  not  have  gone  to  the 
resoue  of  the  plaintiff  by  invoking  its  in¬ 
herent  powers—  IS T.  L.  J., 371. 

11.  Ord  er  XXII,  Kule  4,  relates  only  to 
applications  to  bring  in  legal  representatives 
on  record  of  defendants  who  were  alive  at 
the  date  of  the  suit  but  died  subsequently. 
It  does  nob  apply  to  cases  where  a  defend¬ 
ant  had  died  before  the  date  of  the  snit; 
and  the  Court  will  have  no  jurisdiction 
under  such  circumstances  to  allow  the 
plaintifi  to  substitute  another  in  the  place 
of  the  defendant  and  continue  his  aotion. 
The  provisions  of  Buie  10  of  Order  I  ex¬ 
pressly  conferring  powers  of  substitution 
only  in  cases  of  the  institution  of  suits  Iona 
fide  in  the  name  of  the  wrong  plaintifi,  ap¬ 
pear  to  warrant  this  view.-17  T.  L.  d.,  1S8. 

12.  Ignorance  of  the  factum  of  the  death 
of  a  defendant,  if  pleaded  bona  fide,  would 
per  ae  constitute  "sufficient  cause’  within 
the  meaning  of  Seotion  352,  and  be  a  valid 
exouse  for  delays  in  such  applications. 
What  Courts  have  to  do  in  suoh  oases  is  to 
oonsider  this  plea  along  with  the  attendant 
circumstances,  and  to  refuse  such  applica¬ 
tion  if  it  is  made  out  that  the  applicant  has 
been  guilty  of  negligence  or  laches,  or  if 
the  delay  has  been  made  mala  fide.  Where 
no  negligence  in  aotion  or  want  of  bona 
fides,  is  impntabla  to  the  applicant,  the 
delay  should  always  be  condoned. 

The  old  Code  did  not  make  abatement  of 
suits,  on  the  expiry  of  the  prescribed  time 
imperative  in  the  case  of  death  of  defend¬ 
ant.  Under  the  new  Code  abatements  have 
been  made  imperative  upon  the  expiry  of 
the  prescribed  time,  in  the  oase  of  the 
death  of  plaintiffs  and  defendants  and  the 
provisions  relating  to  cancellation  of  orders 
of  abatements  made  applicable  in  both  the 
above  cases—  18  T.  L.  d.,  1088. 

13.  A  suit  was  instituted  against  a  person 
as  Karanavan  of  a  Tarwad.  He  died  during 
the  progress  of  the  suit.  Persons  who  ware 
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5.  Where  a  question  arises  as  to  whether  any  person  is  or  is 
_  .  .  not  the  legal  representative  of  a  deceased  plaintiff 

Determination  ol  ,  °  ,  ,  ,  ,  ,  ,  , 

question  as  to  legal  re-  or  a  deceased  defendant,  such  question  shall  be 
piesentative.  determined  by  the  Court : 

Provided  that  an  Appellate  Court  before  determining  it  may 
direct  any  subordinate  Court  to  try  the  question  and  to  return  the 
evidence,  if  any,  fallen  together  with  its  finding  and  reasons  therefor 
and  may  take  the  same  into  consideration  in  determining  the  question. 


not  really  representatives  oi  the  Tnrwad,  the  option,  now  in  force,  to  stay  the  snlt 
though  Iona  fide  thought  to  he  so,  were  till  such  question  is  decided  in  a  fresh  soit. 


.  Hi  the  Proviso  to  tl 
bytha 'Select  Committee 
in. -She  Motes'  on  0 
Bule,ptopoaes  to  enaot  t 
•who  is  legal  represents 
oided  In  the  suit  itself, 
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the  true  legal  representative.  A  person 
prosecuting  or  defending  a  salt  as  the  legal 
representative  of  a  deceased  party  will  of 
course  be  accountable  to  others  who  like 
himself  are  also  the  legal  representatives 
of  the  deceased  or  to  be  the  true  legal  re¬ 
presentatives  as  the  case  may  be.  It  all 

whether  to  leave  the  rival  claimants  to  de¬ 
termine  their  priority  by  a  separate  suit,  or 
to  appoint  one  of  them  as  representative. 

(3)  The  language  of  Section  861  does 
not  mean  that  the  Court  is  bound  to  seleot 
one  set  only  of  the  tival  claimants  as  the 
person  or  persons  who  shall  be  admitted  to 
be  snoh  legal  representalivas  for  the  par- 
pose  of  prosecuting  the  suit.  In  order  to 
prevent  the  defendant  from  objecting  that 
the  trne  representative  has  not  been 
brought  in,  both  the  claimants  oan  be  made 
legal  representatives  for  the  purpose  only 
of  continuing  the  suit  if  that  conrse  is  not 
inconvenient. 

(3)  As  for  the  matter  of  guardianship, 
although  no  appeal  lies  against  an  order 
appointing  next  irlends  or  gnardlans  ad 
litem,  yet  the  High  Court  as  a  Court  of 
Bevision  could  interfere. 

Id)  As  both  the  brother  and  the  widow 
olaim  each  a  share  as  heir  of  the  deoeased, 
their  interests  are  opposed  to  those  of  the 
minor  sons  and  hence  they  could  not  be 
appointed  guardians  of  the  minors. — 

84  T.  L.  R„  131. 

Fol.-2S  T.  L.B.,  141 

(=1  T.  L.  J.,  224). 

16  T.  L,  J.,  232. 

Bef.— 28  T.  L.  B.,  229 

(  =  3T.  L.  J.,191). 

Diet.— 19  T.  L.  J„  1. 

[Bote  the  efieot  of  the  new  Buie). 

2.  In  a  suit  between  A  and  B,  A  died 
after  filing  a  speelal  appeal  and  □  applied  to 
the  High  (lours  to  be  made  the  legal  re¬ 
presentative  of  the  deoeased.  B  denied  0’s 
right  to  represent  A,  and  on  a  speolal 
issue  remitted  by  the  High  Court,  the 


lower  Courts  oononrtently  ionnd  in  iavonr 
of  O  and  the  High  Ocnrt,  on  She  strength 
of  this  finding,  brought  C  on  record  and 
allowed  him  to  proseonte  the  special 
appeal. 

HrH.-Bncb  an  order  did  not  Operate  as 
res  judicata  in  a  subsequent  salt  where  the 
question  as  to  who  was  the  heir  of  A  arose 
for  decision. 

When  theConrt  before  whioh  a  particular 
suit  is  pending  takes  upon  itself  the  duty  of 
deoiding  at  or  before  the  hearing,' the  dis¬ 
pute  as  to  who  is  the  legal  representative, 
snch  decision  is,  under  Seotion  361,  Civil 
Prooednre  Code,  for  the  purpose  of  finding 
out  merely  “  who  shall  be  admitted  to  be 

of  prosecuting  the  suit.”  The  Legislature 
advisedly  thus  restricted  the  operative 
foroe  of  decisions  of  the  kind  above  stated 
apparently  on  the  ground  that  the  proceed¬ 
ings  which  culminate  in  them  -are  more  or 

fore,  the  weight  ordinarily  attaching  to 
decisions  on  questions  of  faot  whioh  are 
brought  in  issue  between  the  parties  and 
whioh  are  fought  oat  by  them  in  suits  and 
in  proceedings  whioh  are  not  merely  of  an 
inferloontory  or  summary  nature,  bnt  in 
whioh  the  orders  passed  are  appealable  and 
are  given  the  foroe  of  decrees,  should  not 
be  given  to  snoh  summary  decisions.— 

28  T.  L.  R.,229 

(-3  T.L.  J.,191). 

[Bote  the  efieot  of  the  new  Bole]. 

3,  When  the  1st  Mansifi  allowed  the 
oonnter-petitioner’s  prayer  to  represent 
the  deceased  plaintiff  in  the  salt,  the 
petitioner  appeaied  against  that  order  and 
his  claim  to  represent  the  deoeased  was 
recognised  by  the  2nd  on  remand.  In  the 
Interval,  the  oonnter-petitlaner  apparently 
colluded  with  the  defendant  and  got  the 
suit  Btraok  off  by  the  1st  Mansifi.  There¬ 
upon,  the  petitioner  appealed  against  the 
latter  order  whioh  was  dismissed  while  his 
tight  of  appeal  was  admitted. 


m 


Or.  XXII,  r.  6  ]  TSE  Cfiflt,  PttD3E0ffSE  CODE 

6.  Notwithstanding  anything  contained  in  the  foregoing  Buies, 
No  abatement  b  tea-  w^et^er  *b®  oause  of  action  survives  Or  not, 

ion  ofdeath  afte/hear^  there  shall  be  no  abatement  by  reason  of  the  death 
*"*•  of  either  party  between  the  conclusion  of  the  hear¬ 

ing  and  the  pronouncing  of  the  judgment,  but  judgment  may  in  snoh 
oase  be  pronounced  notwithstanding  the  death  and  shall  have  the  same 
force  and  effect  as  if  it  had  been  pronounced  before  the  death  took  place. 

7.  (1)  The  marriage  of  a  female  plaintiff  or  defendant  shall  not 
Sofl  not  abated  b  cause  the  suit  to  abate,  but  the  suit  may  notwith- 

maniage  of  female  standing  be  proceeded  with  to  judgment,  and, 
Par47-  where  the  decree  is  against  a  female  defendant,  it 

may  be  executed  against  her  alone. 

(2)  Where  the  husband  is  by  law  liable  for  the  debts  of 
his  wife,  the  decree  may,  with  the  permission  of  the  Court,  be  exe¬ 
cuted  against  th.9  husband  also ;  and  in  ease  of  judgment  for  the  wife, 
execution  of  the  decree  may,  with  such  permission,  be  issued  upon  the 
application  of  the  husband,  where  the  husband  is  by  law  entitled  to 
the  subject-matter  of  the  decree. 


Me  Id  (remanding  the  oase  to  the  lower  Or,  XXII,  r.  1.—14  T.  L.  J.,  267. 


See,  2  (2),  —1  T.  L.  J.,  I <59.  If  the  oase  is  one  in  whloh  the  husband  is 

1#  10.  —25  T.  L,  R.,  S4t  by  law  liable  for  the  debts  of  his  wife,  the 
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REGtrLATIOff  VIII  O*  1103.  f  Or.  XXII,  r.  8 


8.  (1) 

Whan,  plaiafciff  a 
solvency  bars  suit. 


The  insolvency  o£  a  plaintiff  in  any  suit  wiioli  felie  as- 
sigaae  or  receiver  might  maintain,  for  tho  benefit 
m"  of  his  eraditors,  shall  not  oan33  the  suit  to  abate, 
unless  sueh  assignee  or  receiver  deolines  to  continue 


the  suit  or  (unless  for  any  special  reason  the  Court  otherwise  directs) 
to  give  security  for  the  costs  thereof  within  such  time  as  the  Court  may 


(•2)  Where  the  assignee  or  receiver  neglects  or  refuses  to 
Procedure  where  as-  con^Elu0  tlls  sait  an<i  *°  givS  suc^  Security  within 
aignee  faiia  .to  oontinue  the  time  so  ordered,  the  defendant  may  apply  for 
Sait  or  give  security.  ^jsaaiagal  of  the  suit  on  the  ground  of  the 

plaintiff’s  insolvency,  and  the  Court  may  make  an  order  dismissing 
the  suit  and  awarding  to  the  defendant  the  costs  which  he  has  incurred 
in  defending  the  same  to  be  proved  as  a  debt  against  the  plaintiff’s 


decree  may,  with  the  permission  of  the 
Court,  be  executed  against  the  husband 
also;  and,  in  ease  of  judgment  for  the  wife, 
execution  of  the  deoree  may  with  such  per¬ 
mission  be  issued  upon  the  application  of 
the  husband,  where  the  husband  is  by  law 
entitled  to  the  subject-matter  of  the  de- 

Or.  XXI 1,  r,  8  [=S.  354=0.  XXII,  r.  8] 
X.  The  corresponding  Seotion  of  Begu- 
lation  II  of  1065  was  as  follows 
“854.  When  plaintifs  bankruptcy  or  in- 
solvency  bars  suit.— The  bankruptcy  or  in¬ 
solvency  oi  a  plalntifl  in  any  suit  shall  not 
bar  the  suit,  but  the  Court  in  which  the  Buit 
is  pending  may,  in  its  disoretion,  oall  upon 
the  plaintiff  to  give  seourlty  for  oosts  of  the 
defendant  and,  If  the  seourity  be  not  given 
within  the  time  fixed,  shall  dismiss  the  suit 
with  oosts.” 

II.  “Bute  8.  This  provides  for  an  offi¬ 
cial  assignee  or  Beoeivet  continuing  a  snit 
instituted  by  a  person  subsequently  deolared 
insolvent.”—  Note t  on  Clauses, 

m.  Bee  Bale  13  Infra. 


1.  A  Distriot  Judge  dismissed  a  pauper 
suit  on  the  ground  that  the  plaintiff  who  is 
a  resident  of  Travanoore  failed  to  furnish 
security  ior  the  costs  of  the  defendants  as 
directed  by  the  Court. 

Held.— The  order  of  the  Judge  was  illegal 
as  there  is  no  law  ior  authorising  an  origl* 
nal  Court  to  direot  the  furnishing  oi  seou* 
rity  ior  defendant's  oosts  a3  a  condition 
precedent  to  the  trial  oi  the  suit,  exoept  it 
be  Section  365  which,  however,  applies  only 
to  cases  where  the  plaintiff  resides  onto! 
Travanoore  and  is  not  possessed  of  snffiolent 
immovable  property  in  Travanoore.  The 
objeot  of  the  provisions  contained  in  Chap¬ 
ter  XXL  [Of  the  death,  marriage  and  in¬ 
solvency  of  parties]  was  to  prevent  the 
abatement  oi  suits  by  any  oaourrenees  of  the 
sort  therein  alluded  to  after  the  institution 
of  a  suit,  and  to  lay  down  the  conditions  on 
which  a  suit  may  be  proceeded  with  to  trial 
after  suoh  occurrences  pendente  lite  and 
Section  354  which  ocours  in  that  Chapter 
was  not  intended  to  be  applied  to  a  panper 
plaintiff  who  was  permitted  by  the-Oourl  in 
the  first  instance  to  oondnot  his  salt  as  a 
proper. 
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Or  XXII,  t.  9 1  Thb  Civil  Pbooedube  Cod® 

9.  (1)  Where  a  suit  abates  or  is  dismissed  under  this  Order, 
no  fresh  suit  shall  be  brought  on  the  same  cause 
Effect  'oi  abatement  ... 
ox  dkmiasal.  OX  aotion. 

(2)  The  plaintiff  or  the  person  claiming  to  be  the  legal 
representative  of  a  deceased  plaintiff  or  the  assignee  or  the  receiver  in 
the  case  of  an  insolvent  plaintiff  may  apply  for  an  order  to  set  aside 
the  abatement  or  dismissal ;  and  if  it  is  proved  that  he  was  prevented 
by  any  sufficient  cause  from  continuing  the  suit,  the  Court  shall  set 
aside  the  abatement  or  .dismissal  upon  such  terms  as  to  oosts  or  other¬ 
wise  as  it  thinks  fit. 

(3)  The  provisions  of  Section  5  of  the  Limitation  Regula¬ 

tion,  1062,  shall  apply  to  applications  under  Sub- 
Do1  1063-  rule  (2). 


A.  suitor  would  not  be  permitted  by  a 
Court  to  file  Us  plaint  in  forma  pauperis 
unless  it  is  satisfied  that  Us  allegations 
disclose  a  good  cause  ot  aotion  fit  to  be  tried 
and  that  he  has  not  the  means  of  paying 
the  requisite  Court  fees,  and  it  would  ordi¬ 
narily  defeat  the  intention  of  the  law  if  a 
pauper  were  called  to  find  seonrity  for  the 
defendant's  oosts. —  IB  T.  L.  R.,  178, 

Fol.-44  T.  L.  R.,  455 

(=  19  T.  L.  J.,  160). 

2.  Where  a  District  Jndge  granted  a 
review  of  the  order  passed  by  him  to  the 
effeot  that,  the  plaintiff  who  sued  as  a  pauper 
ehonld  furnish  seonrity  for  the  costs  of 
defendants  and  it  was  argued  that  the 
Judge  was  wrong  in  granting  the  review  : 

fldi.-The  District  Jndge  was  right  in 
granting  the  review. 

The  Judgo  vras  right  in  cancelling  his 
former  order  as  there  was  no  evidence  to 
show  that  the  plaintiff  was  not  a  resident  of 
Travanoore  and  as  the  poverty  of  a  plaintiff 
was  no  reason  for  ealliog  upon  him  to  fnr- 
uish  seonrity  for  the  oosts  of  the  opposite 
party. 

If  pauper  plaintiffs  were,  .simply  beoapee 
they  are  paupers,  required  to  furnish  secu¬ 
rity,  it  would  nullify  the  good  intentions  oi 


provision  to  assist  snoh  persons  in  recover¬ 
ing  their  just  claims.— 

17  T.  L.R.App.,30. 

Or.  XX 11,  r.  9  [=S.  855  =Or.  XXII,  r,  9] 
The  corresponding  Seolion  of  Regnlation 
II  of  1066  was  as  follows  :  — 

"355.  Effeot  of  abatement  or  dismissal. 
— When  a  suit  abates  or  is  dismissed  nnder 
this  Chapter,  no  fresh  suit  shall  be  brought 
on  the  same  cause  of  aotion. 

Application  to  set  aside  abatement  or  dis¬ 
missal.— Bab  the  person  olalming  to  be  the 
legal  representative  of  the  deceased  or 
.bankrupt  or  insolvent  plaintiff,  may  apply 
for  an  order  to  set  aside  the  order  for 
abatement  or  dismissal  j  and,  if  it  be  prov¬ 
ed  that  he  was  prevented  by  any  sufficient 
cause  from  continuing  the  snit  or  furnish¬ 
ing  seonrity,  the  Court  shall  Bet  aside  the 
abatement  or  dismissal  upon  snoh  termB  .as 
to  costs  or  otherwise  as  it  thinks  fit." 

[“This  Chapter,”  referred  to,  is  Chapter 
XXI  whioh  deals  with  the  Death,  Marriage 
and  Insolvency  of  Parties.  J 

t.  The  abatement  of  a  snit  does  not  ex¬ 
tinguish  the  rights,  of  the  plaintiff,  but  only 


REGULATION  VIII  OF  1100.  [  Or.  XXII,  r.  10 

io.  (1)  In  other  eases  of  an  assignment,  creation  Or  devolution 
Prooednro  in  case  of  any  interest  during  the  pendency  of  a  suit,  the 
assignment  before  final  suit  may,  by  leave  of  the  Court,  be  continued  by  or 
order  m  suit.  against  the  person  to  or  upon  whom  such  interest 

has  come  or  devolved. 

(2)  The  attachment  of  a  decreepending  an  appeal  there¬ 
from  shall  he  deemed  to  be  an  interest  entitling  the  person  who  procured 
such  attachment  to  the  benefit  of  Sub-rule  (1). 


A  right  itself  oannot  constitute  a  oanse 
of  action.  To  succeed,  every  plaintifi  must 
show  not  only  a  right  hub  also  some  other 
faof  rendering  the  interference  of  the  Oonrt 
neoessary,  «.  g„  some  interforenoe  with  that 
right  by  the  defendant. 

To  ascertain  the  cause  of  action  in  a  suit, 
one  must  look  only  to  the  plaint  and  shoold 
not  consider  the  contentions  in  the  written 
statement  at  all.  The  canse  of  aotionoon- 
slats  in  the  whole  bundle  of  facts  whloh 
ths  plaintifi  has  to  prove  in  order  to  sno- 
oeed.  One  of  these  f  aots  by  itself  does  not 
constitute  the  oause  of  action. 

Neither  the  faot  that  the  acts  ootn plained 
of  are  similar  nor  the  fact  that  the  reliefs 
olaimed  are  similar  will  make  the  oanses  of 
action  in  two  suits  the  same. 

“The  cause  of  action  has  no  relation 
whatever  to  the  defenoe  which  may  be  set 
np  by  the  defendant,  nor  does  it  depend  up¬ 
on  the  eharaoter  of  therelief  prayed  for  by 
the'  plaintifi.  It  refers  entirely  to  the 
grounds  set  forth  in  the  plaint  as  the  canse 
of  action,  or,  in  other  words,  to  the  media 
upon  whioh  the  plaintifi  asks  the  Conrt  to 
arrive  at  a  oonoluslon  fn  his  favour.”— 


45. — 31  T.  L.R.,  250. 


Or.  XXII,  r.  10  t  =  S.35S 

=  Or.  XXU,  r.  10] 

The  corresponding  Section  of  Regulation 
II  of  1065  was  as  follows 

“856.  Procedure  in  note  oj  assignment 
pending  suit.— In  other  oases  of  assignment, 
creation  or  devolution  of  any  Interest  pend¬ 
ing  the  suit,  the  suit  may,  with  the  leave 
of  the  Court,  given  either  with  the  consent 
of  all  parties  or  alter  servloe  of  notice  In 
writing  upon  them,  and  haaring  their  ob¬ 


jections,  if  any,  be  coniinned  by  or  against 

either  in  addition  to,  or  in  snbstitntlon  for, 
the  person  from  whom  it  has  passed,  as  the' 
case  may  require," 


1.  There  is  no  provision  of  law  which 
forbids  the  original  parties  to  a  litigation 
from  oondnoting  their  part  of  the  litigation. 
That  the  transfer  of  the  rights  of  the  parties 
pending  a  litigation  does  not  entitle  the 
transferees  to  take  the  place  of  the  trans¬ 
ferors  on  the  record  is  olear  f bom  the  langu¬ 
age  of  Seotion  856  whioh  reqnires  that  the 

the  Conrt  to  carry  on  the  proceedings, :  A 
transfer  of  property  whioh  is  the  anbjeot  of 
a  pending  litigation  is  not,  strictly  speaking, 
an  absolute  alienation,  as  its  validity  de¬ 
pends  on  the  result  of  the  litigation.  The 
transferor  oannot,  therefore,  be  said  to  have 
lost  all  his  interest  in  the  litigation.  If  he 
appeals,  the  Judge  is  competent  to  consider 
the  whole  case—  10  T,  t.  R,  46, 


Or.  XXII,  r.  ri  ]  THE  CIVIL  PROCEDURE  CODE 

11.  Intbe  application  of  this  Order  to  appeals,  so  far  as  may  be, 

the  word  “plaintiff”  shall  be  held  to  include  an  ap- 
to  appeals!100  °f  '  ®*  pellant,  the  word  “defendant”  a  respondent,  and 
the  word  “suit"  an  appeal. 

12.  Nothing  in  Rules  3,  4  and  8  shall  apply  to  proceedings  in 
Application  of  Older  execution  of  a  decree  or  order, 

to  proceedings. 


2.  The  language  of  Section  881  of  the 
0.  R.  C.  |>0r.  XXVI,  rr.  18, 14],  seems  to 
contemplate  the  suit  as  pending  till  the 
final  decree  is  passed  dividing  the  suit  pro- 

commissioners  that  may  be  deputed  under 
that  Section.  In  this  view,  the  application 

the  suit  by  way  of  assignment  pending  the 
same,  to  be  Impleaded  may  be  granted  un¬ 
der  Section  S66 —  13  T.  L.  ii.,  6. 

Fol.-lfl  T.  L,  J„  5. 

19  T.  L.  J.,  428. 

.  3.  A  preliminary  decree  vpas  passed  for 
partition  and  an  assignee  of  the  decree  ap¬ 
plied  for  exeontion.  The  deoree-holder  im¬ 
pugned  the  assignment  as  unsupported  by 
consideration  and  fraudulent.  The  judg¬ 
ment-debtor  also  opposed  the  application. 
The  lower  Court  held  that  the  assignee  was 
entitled  to  exeouto  the  deoree,  ae  the  deed 
of  assignment  was  admitted  by  the  dearea- 
holder  and  as  no  question  of  its  validity 
oonld  be  gone  into  in  execution.  On  appeal : 

Held.— The  suit  terminates  not  by  the 
preliminary  deoree  but  only  by  the  final 
deoree.  (Till  that  decree  is  passed  the  sntt 
is  pending, \  the  preliminary  deoree  constitut¬ 
ing  only  a  e^age  in  the  trial  of  the  suit.  The 
proceedings  ^hat  may  have  to  be  taken  to 
enable  k, final  deoree  partitioning  the  pro¬ 
perties  by  metes  and  bounds  to  be  passed 


are  therefore  proceedings  in  the  suit  and 
not  proceedings  in  execution. 

The  application  of  the  assignee  was  not 
really  an  application  under  Order  XXT, 
Rule  14,  but  one  under  Order  XXII,  Rule 
10,  vrhioh  empowers  the  Court  in  its  discre¬ 
tion  to  allow  an  assignee  'pendente  lite  of 
the  right  in  suit  to  intervene  and  assume 
the  further  conduct  of  the  suit,— 

4.  Where  the  assignee  of  a  preliminary 
deoree  applies  for  execution  of  suoh  deoree, 
the  applioatio  n  is  not  one  in  execution,  and 
henoe  Order  XXI,  Rule  14,  does  not  apply. 
The  application  comes  under  Order  XXII, 
Rule  10,  wbioh  empowers  the  Court  in  its 
discretion  to  allow  an  assignee  pendente  lite 
of  the  right  in  sulb  to  intervene  and  assume 
the  further  conduct  of  the  suit.  A  suit  ter¬ 
minates  only  by  the  final  deoree  and  not  by 
a  preliminary  decree,—  19  T,  L.  J.,  428. 

5.  See  also— 

Sec.  85.— 26  T.  L.  R„  33 

(=it.l.j.,  m). 


Or.  XXII  ,r.  U  [0/.  S,  551— Or.  XXII,  r.  Ill 
Foe  Seotion  551  of  the  old  .Regulation, 


Or. XX 1 1,  r.  12  [=  „  =Or.  XXII,  r.  I8J 
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Regulation  viii  op  1100.  [Or.  xxm,r.  i 
ORDER  XXm. 

Withdrawal  and  Adjustment  of  Suits. 

i.  (1)  At  any  time  after  the  institution  of  a  suit,  the  plaintiff 
Withdrawal  of  snit  or  ma^’  80  a8ainat  or  an7  the  defendants,  with- 
abandoument  of  part  of  draw  his  suit  or  abandon  part  of  his  claim, 

claim. 

(2)  ■  Where  the  Court  is  satisfied — 

(a)  that  a  suit  must  fail  by  reason  of  some  formal 

defect,  or 

(b)  that  there  are  other  sufficient  grounds  for  allowing 

the  plaintiff  to  institute  a  fresh  suit  for  the 
subject-matter  of  a  suit  or  part  of  a  claim, 
it  may,  on  such  terms  as  it  thinks  fit,  grant  the  plaintiff  permis¬ 
sion  to  withdraw  from  such  suit  or  abandon  such  part  of  a  claim  with 
liberty  to  institute  a  fresh  suit  in  respect  of  the  subject-matter  of  such 
suit  or  such  part  of  a  claim. 

(3)  Where  the  plaintiff  withdraws  from  a  suit,  or  abandons 
part  of  a  claim,  without  the  permission  referred  to  in  Sub-rule  (2),  he 
shall  be  liable  for  such  costs  as  the  Court  may  award  and  shall  be 
precluded  from  instituting  any  freshi  suit  in  respect  of  such  subject- 
matter  or  such  part  of  the  claim. 

(4)  Nothing  in  this  Rule  shall  be  deemed  to  authorise  the 
Court  to  permit  one  of  several  plaintiffs  to  withdraw  without  the 
consent  of  the  others. 


Or.  XXIll,  r.  1  [=S.  35 7= Or.  XXIII,  r,  1] 
I.  The  corresponding  Seotion  of  Regu¬ 
lation  II  of  1065  was  as  follows:— 

"357.  Power  to  allow  plaintiff  to  with¬ 
draw  with  liberty  to  bring /resh  suit.— It,  at 
any  time  alter  the  institution  of  the  snit, 
the  Court  is  satisfied  on  the  application  of 
the  plaintifi  (n)  that  the  suit  must  fail  by 
reason  of  some  formal  defect,  or,  (6)  that 
there  are  sufficient  grounds  for  permitting 
him  to  withdraw  from  tho  suit  or  to  abandon 
part  of  his  olaim  with  liberty  to  bring  a 
fresh  snit  for  the  subject-matter  of  the  snit 
pr  in  respeot  of  the  part  so  abandoned,  the 


Court  may  grant  sneh  permission  on  suoh 
terms  as  to  oosts  or  otherwise  as  it  thinhs 
fit. 

If  ths  plaintifi  withdraw  from  the  suit, 
or  abandon  part  of  his  qjaim,  without  suoh 
permission,  he  shall  ba  liable  for  suoh  oosts 
as  the  Court  may  award,  and  shall  be  pre¬ 
cluded  from  bringing  a  fresh  suit  for  the 
same  matter'  or  in  respect  of  the  same  part. 

Nothing  in  this  Section  shall  be  deemed 
to  authorise  the  Court  to  permit  one  of 
several  plaintifis  to  withdraws  without  the 
consent  of  the  others.” 


if— 99. 
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2.  In  any  fresh  suit  instituted  on  permission  granted  under  the 

last  preoeding  Rule,  the  plaintiff  shall  be  bound  by 
afieotod^)y°fits^saife. n0t  the  law  of  limitation  in  the  same  manner  as  if  the 
first  suit  had  not  been  instituted. 

3.  Where  it  is  proved  to  the  satisfaction  of  the  Court  that  a 

suit  has  been  adjusted  wholly  or  in  part  by  any 
Compromise  of  amt.  lawfui  agreement  or  compromise,  or  where  the 
defendant  satisfies  the  plaintiff  in  respect  of  the  whole  or  any  part  of 
the  subject-matter  of  the  suit,  the  Court  shall  order  such  agreement, 
compromise  or  satisfaction  to  be  recorded,  and  shall  pass  a  decree  in 
accordance  therewith  so  far  as  it  relates  to  the  suit. 

“An  express  provision  is  made  for  passing 
anorder  to  record  an  adjnstment,  so  that 
in  oases  of  dispnte  as  to  the  fact  or  nature 
of  on  adjustment,  the  matter  may  he  taken 
in  appeal.  At  present,  a  'oonsenf  decree  is 
allowed  by  jndicial  deolslons  to  be  taken  in 
appeal,  if,  in  faot,  there  was  no  consent. 
An  appeal  against  a ‘consent’  decree  is  ano- 

See  Section  76  Supra 4 

III.  The  Indian  Speoial  Committee  ob¬ 
served:— “The  Committee  have  considered 
it  expedient  to  alter  the  language  of  Seotion 
875  so  as  to  recognise  the  powers  of  a  Court 
to  enquire  into  and  to  reoord  a  disputed 
compromise.” 

IV.  It  is  advisable  that  Courts  when 
drawing  np  decrees  on  compromises  take 
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deoree  was  passed  thereupon,  it  was  inad¬ 
missible  in  evidenoe  unless  registered. 

[  The  parties  who  executed  it  did  not  ask 
the  Court  to  pass  a  deeree  on  It,  but  with¬ 
drew  from  the  suit  and  prayed  the  Court 
to  strike  it  off  its  file,  so  that  the  Razina- 
mah  was  allowed  to  stand  as  a  transaction 
separate  from  the  decree,  giving  the  par¬ 
ties  to  it  a  right  to  enforce  its  conditions 
by  a  separate  suit.  The  Razinamah  ought 
therefore  to  have  been  registered  before 
the  present  suit  was  instituted,] 

(2)  The  admission  of  a  dooument  requir¬ 
ing  registration  but  not  registered  may  en¬ 
title  a  party  to  a  decree,  though  the  docu¬ 
ment  be  nob  produoed  in  evidenoe  ;  bat  in 
saoh  oases,  the  admission  must  leave  no¬ 
thing  to  be  proved  aliunde  in  respect  of 
the  material  parts  oi  the  document, 

(S)  The  suit  being  based  on  an  executed 
agreement,  the  parties  could  not  in  appeal 
be  allowed  to  oonvert  it  into  an  executory 
contract.—  11  T.  L,  R,,  99. 

2.  In  a  suit  for  recovery  of  land,  the 
parties  agreed  to  abide  by  oath^but  instead 
of  carrying  out  the  oath  agreement,  they 
came  to  compromise  in  the  presence  of  the 
commissioner  deputed  to  see  the  oath  taken. 
The  terms  of  the  agreement  of  compromise 
were  noted  down  by  the  commissioner,  and 
the  parties  signed  the  paper*  This  agree- 
meat  was  produced  in  Cburb ;  bat  no  deoree 
was  passed  on  it,  the  suit  having  been  dis¬ 
missed,  The  plaintiff  in  that  suit  then  sued 
to  enforce  the  terms  of  the  agreement  of 
compromise. 

Bdd.~ (1)  The  agreement  relating  as  it 
did  to  immovable  property  was  compulsorily 
registrable  under  Section  9  of  the  Registra¬ 
tion  Regulation,  and  being  unregistered, 
w&b  inadmissible  in  evidence  under  Section 
31  oi  the  same  Regulation. 


(2)  The  suit  being  on  a  written  agree- 


Tha  suit  was  consequently  unsustainable. 

11T.L  .Rn200. 


3.  The  Legislature  appears  to  have  used 

the  words  ‘recorded’  and  ‘filed*  in  the  Civil 
Procedure  Code.  These  words  appear  to 
mean  simply  that  the  papers  may  be  placed 
on  the  record.  The  wording  of  Seotion  859 
shows  that  after  a  petition  of  compromise 
is  reoorded  the  Court  shall  pass  a  deoree 
in  terms  of  it.  The  use  of  the  expression 
‘recorded’  in  this  Seotion  seems  to  show 
that  it  does  not  signify  any  judioial  order 
giving  effeot  to  the  compromise.  Suoh  or* 
der  has  to  follow  after  the  petition  is  record¬ 
ed.—  23  T.  L.  R.,  143, 

4.  When  a  lawful  compromise  is  effected 
by  the  parties,  the  Court  is  bound  to  pass  a 
deoree  in  accordance  therewith.  Seotion 
359  of  the  Code  is  imperative  and  the  Court 
has  no  option  or  discretion  in  the  matter.— 

1  S.  D„  293,' 
Ref.~42  T.  L.  R.,  289 

(=  16  T.  L.  J,,  186). 

5.  A  prior  suit  for  redemption  was 
brought  by  the  plaintiffs  against  the  defend¬ 
ants,  and  the  parties  compromised  the  oase 
by  putting  in  a  razi  petition  whioh  stated, 
inter  alia,  that  the  defendants  had  paid  to 
the  plaintiffs  a  sum  of  425  Fanams  in  ready 
oash,  that  for  that  sum  and  the  prior  mort¬ 
gage  amount  of  2,000  Fanams,  the  defend¬ 
ants  were  to  be  given  a  mortgage  over  the 
properties  and  that  a  new  mortgage  deed 
embodying  these  terms  was  soon  to  be  exe¬ 
cuted.  In  pursuance  of  the  compromise 
petition,  the  suit  was  straok  off  the  file.  The 
new  mortgage  deed  contemplated  by  the 
petition  was,  however,  not  executed.  The 
plaintiffs  on  the  strength  of  the  compro¬ 
mise  petition  brought  the  suit  for  re¬ 
demption  of  the  properties.  The  defend- 
ants  contended  that  the  suit  was  premature 

ferred  on  them  a  right  to  hold  for  12  years 
from  the  date  of  the  petition, 

The  District  MunBiff  dismissed  the  suit 
holding  that  the  compromise  petition,  being 
unregistered, was  inadmissible  in  evidenoe, 
that  the  plaintiffs  having  withdrawn  the 
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former  suit  by  the  compromise  petition,  objecting  to  the  passing  of  a  decree  on  the 
Section  357  [=  Or.  XXIII,  r.  1],  para  2,  was  termsof"  '  -  "  1  ’ 
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for  consideration  and  incorporation  is  deem- 

qnira  registration,  -whether  all  its  terms 
are  so  incorporated  or  whether  they  are 
merely  referred  to  in  the  deoree  (F.  B.).— 

tO  T,  L,  J.,  28. 

(1)  that  the  plaintiff  should  be  entitled  to 
realise  from  the  defendant,  the  plaint 
amount  with  interest  thereon  at  the  rate  of 

date  of  the  plaint,  (2)  that  the  plaintiff 
should  have  the  right  to  take  out  execution 
for  the  said  amount  only  if  the  defendant 
failed  to  pay  it  before  the  30th  Knmbhom 
1090  and  (3)  that  should  the  defendant 
make  default  the  plaintiii  should  have  the 
option  to  realise  by  execution  the  plaint 
amount  with  interest  thereon  from  the  date 
of  plaint  at  the  rate  of  12  per  cent,  per 
year.  The  above  agreement  was  set  out  in 
the  decree  which  then  proceeded  to  order 
as  follows:— “Decreed  as  per  the  above 
razl,” 

Held.— As  the  District  Judge  oould  not 
have  legally  allowed  more  than  the  rate  in 
the  document  under  Section  7  of  Begula- 

the  Court  haa  really  done  what  it  cannot 
have  legally  done.  It  cannot  therefore  be 
said  that  the  deoree  really  embodied  the 
alternative  provision  for  the  higher  rate  of 
interest.—  36  T.  L.  R.,  183 

(=10T,  L.d.,  181), 

Diet. — 17  T.  Ii.  J.,  295.  ' 

10.  A  judgment  by  oonsent  oan  operate 
as  ret  judicata.  In  order  that  a  deoree  based 
on  a  compromise  may  operate  as  res  judi¬ 
cata,  the  terms  of  the  compromise  have  to 
be  embodied  in  the  deoree  or  made  the 
basis  of  such  decree. 

There  is  nothing  in  Section  359,  C. 
P.  C.,  to  restrict  the  relief  granted  by  the 
compromise  lo  what  is  prayed  for  in  the 
plaint.  The  compromise  is  binding  not  only 
in  respect  of  the  property  involved  in  the 
suit  but  it  is  binding  and  valid  with  refer¬ 


ence  to  all  the  properties  dealt  with  in  the 
compromise  and  the  deoree  which  followed 
it.—  14  T,  L.  J.,  488. 

11.  At  the  hearing  of  a  suit,  the  parties 
filed  a  compromise  petition  in  Court  and 
asked  for  a  decree  in  terms  of  the  compro¬ 
mise.  The  Court,  in  decreeing  the  suit  ac¬ 
cordingly  made  a  modification  by  cutting 
down  the  future  interest  to  six  per  cent, 
per  annum  instead  of  allowing  it  at  twelve 
per  oent.  as  agreed  to  in  the  petition  of 
compromise.  On  an  appeal  preferred  by 
the  plaintiff  against  this  portion  of  the  de- 

Hald.-The  deoree  of  the  lower  Court  in 
so  far  as  it  was  objeoted  to  could  not  be 
supported. 

Under  Section  359,  the  Court  has  (in  a 
case  like  this)  firBt  of  all  to  enquire  whether 
the  suit  is  adjusted  in  whole  or  in  part  by 
any  lawful  agreement  or  compromise.  If 
it  finds  that  the  whole  suit  or  a  portion 
thereof  has  not  been  adjusted  by  a  lawful 
agreement  or  compromise,  it  would  be  the 
Oourt's  duty  to  refuse  to  proceed  upon  the 
compromise  petition.  But  if  it  finds  that 
the  agreement  or  compromise  set  up  is  law¬ 
ful,  the  Court  is  bound  under  the  Section  to 
reoord  the  agreement  or  compromise  and 
pass  a  decree  thereon,  in  so  far  as  it  relates 
to  the  suit.  To  that  extent  the  Section  is 
peremptory,  and  leaves  no  discretion  tojihe 

After  accepting  the  compromise  as  a 
lawful  adjustment  of  the  suit  in  whole  or  in 
part,  it  is  not  open  to  the  Court  to  introduce 
into  the  deoree  that  is  passed  thereon 
modifications  based  on  its  own  view  of  the 
justioe  of  the  case.  To  permit  the  Oourt  to 
do  so  would  be  virtually  to  foroe  upon  the 
parties  a  new '  arrangement  made  by  the 
Court  in  substitution  for  the  one  that  the 
parties  have  entered  into  for  themselves, 
and  for  this  there  is  no  justification  either 
on  principle  or  on  the  terms  in  whioh  the 
Section  is  enacted. 
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In  the  proceedings  hare  no  interest  in  them 
apart  from  the  minor’s  interest.  In  other 
words,  those  proceedings  hare  not  for  any 
part  of  their  object  the  adjudication  of  any 
private  rights  of  snoh  parties.  There  is  no  oc¬ 
casion  therefore  for  the  parties  to  those  pro* 
oeedings  to  adjust  their  disputes,  relieve  the 
Court  of  its  duty  to  adjudicate  upon  them 

jusbment.  The  analogy  of  a  compromise  of 
their  disputes  by  the  parties  to  a  suit  breaks 
down  when  applied  to  proceedings  under 
the  Guardian  and  Wards  Regulation.  It  is 
the  Oourt’s  duty  to  make  proper  arrange¬ 
ments  for  the  eonduob  of  the  affairs  of  the 
minor,  and  that  duty  it  cannot  abdicate  or 
delegate  to  others.  A  compromise  may  be 
dealt  with  aB  an  arrangement  suggested  by 
the  parties,  as,  in  their  opinion,  fitted  to 
serve  the  interests  of  the  minors  best.  The 
Court  may  consider  it  and  if  it  finds  that 
that  ib  the  best  arrangement  that  can  be 
made  in  the  interests  of  the  minor,  it  may 
adopt  the  arrangement  and  pass  an  order 
accordingly. 

(2)  The  contention  of  the  appellant  that 
the  Court  should  either  have  aooepted  or  re¬ 
jected  the  compromise  petition  in  toto  had  to 
prevail.  The  Court  may.  Independently  of 
the  compromise,  arrive  at  some  of  the  ar¬ 
rangements  agreed  to  by  the  parties  to  the 
compromise.  But  it  oannot  aocept  the  com- 
promise  as  snoh  In  part  and  repudiate  the 
rest  of  it,  In  other  words,  the  Court,  if  it 
found  the  compromise  as  suoh  not  accept¬ 
able  in  the  interests  of  the  minor,  should 
have  ignored  It  and  proceeded  upon  its  en¬ 
quiry  Into  the  matter,  as  if  no  snoh  compro¬ 
mise  had  oome  to  its  notice  and  passed  its 
orders  on  the  result  of  that  enquiry.— 

18  T.  L-  J.,  359. 


14,  Under  Order  XXIH,  Rule  3,  the 
Court  has  to  enquire  whether  an  agreement 
of  compromise  sought  to  be  recorded  is 

parties.  If  the  compromise  has  been  found 

the  Court  will  have  to  record  the  compro¬ 
mise,  and  pass  a  decree  in  terms  thereof. 
In  recording  the  compromise,  the  Court  has 
necessarily  to  enquire  into  the  question  whe¬ 
ther  the  same  has  been  entered  into  by  the 
parties,  and  no  adjustment  could  be  per¬ 
mitted  without  the  determination  cf  the 
question. 

'Where  the  parties  are  at  issue  as  regards 
oertain  terms  of  the  adjustment,  though  the 
adjustment  itself  is  admitted,  the  Court 
oannot  strike  of  the  suit  and  direct  the 
terms  on  whioh  the  parties  are  at  dispute  to 
he  made  the  snbjeot-matter  of  a  separate 
suit, 

A  striking  off  of  the  suit  under  Section  S59 
(old)  and  under  Order  XXIII,  Rule  3,  would 
be  permissible  only  after  a  decision  of  the 
question  of  the  nature  of  the  adjustment 
upon  whioh  the  parties  are  at  issue. 

Seotion  43  of  Regulation  II  of  1065  ap- 


[  Section  43  has  been  omitted  in  the  new 
Code.  For  the  Seotion,  see  under  Order  II, 
Rule  7], 


Part  H,  General.—  8  T.  L.  J.,  348. 

30  T.  L,  R.,  7, 

35  T.  t.  R.,  257. 
(»9T.  L.  d.,  311). 
Sec.  88—  19  T.  L.J.,  643 . 

„  109— 1ST.  L,  J.,  1276. 

Or,  I,  r.  8—  16  T,  L.  d.,  661 . 
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4.  If  the  parties  agree  to  have  the  salt  or  any  part  of  it  decided 

-  ■ «  _  by  an  oath  taken  by  one  of  them  in  Court  or 

Settlement  by  oath.  /  _  ,  ,  '  ...  ,  •  a 

elsewhere  and  tender  a  written  agreement  signed 
by  both  of  them  setting  forth  the  terms  of  the  oath  and  the  place  where 
it  is  to  be  taken,  the  Court  may  accept  such  agreement.  After  the  oath 
has  been  taken  in  the  manner  proposed,  the  Court  shall  decide  the  case 
in  terms  of  the  agreement.  After  the  agreoment  has  been  accepted  by 
the  Court,  it  shall  not  be  competen  t  to  any  of  the  parties  to  withdraw 
therefrom  without  the  leave  of  the  Court.  If  any  party  withdraws  or 
refuses  to  take  the  oath  without  lawful  excuse,  the  Court  may  decide 
the  case  against  him  or  pass  such  other  order  as  it  deems  proper. 


Or,XXlH,r.4C=B.a60  =„] 
This  Rule  has  no  counterpart  in  the  Bri¬ 
tish  Indian  Code,  and  it  reproduces  Section 
360 of  Regulation  Hof  1065.  The  Statement 
of  Objects  and  Reasons  appended  to  the 
1065  Bill  explained  the  neoessity  for  the 

Travancore,  as  in  British  India,  specially 
providing  for  disposal  of  snits  by  oaths  of 
the  parties  (see  Indian  Oaths’  Act),  it  is 
thonghb  desirable  to  make  the  neoessary 
provision  by  adding  a  Section,  The  Sec¬ 
tion,  as  drafted,  is  striotly  in  conformity 
'with  the  existing  practice  of  the  Oonrts 
founded  upon  the  Regulations  of  1010.*  — 
8.0  &  R„  Para  66. 

Case  Law, 

1.  Where  the  respondent  was  willing  to 
give  doe  efieot  to  the  oath  agreement,  but 
the  interference  of  third  parties  had  pre¬ 
vented  him  from  doing  so,  and  neither  was 
apparently  at  fault,  the  parties  should  be 
given  another  opportunity  to  carry  out  the 
agreement.  In  the  oase,  the  lower  Court 
was  directed  to  see  that  it  is  duly  oarrled 
out  by  issuing  a  fresh  summons  for  the 
purpose  at  the  expense  of  both  parties,— 

13  T,  L.  R.,  U0. 

2,  A  compromise  deoree  made  on  the 
basis  of  an  oath  under  Section  360,  0.  P,  0„ 
has  the  effect  of  rei  judicata,— 

1*T.  L.  R*  988. 


3.  The  suit  whioh  was  on  a  promote  was 
defended  oa  behalf  of  the  defendant  by  a 
Muktear  who  was  empowered  under  the 

his  principal.  He  and  plaintiff  agreed  to  a 
settlement  by  oath  wbioh,  however,  did  no 
take  place,  as  the  day  first  fixed  was  found 
to  be  unsuitable,  and  as  afterwards  the  se¬ 
cond  Muktear  took  exception  to  the  first 
Muktear’s  power  to  enter  into  oath  agree¬ 
ment.  The  lower  Court  went  into  the 
merits  of  the  oase  and  dismissed  the  suit. 

It  was  argued  in  appeal  that  the  first 
Muktear  had  power,  and  the  lower  Court 
should  have  dealt  with  the  oase  under  Sec¬ 
tion  360,  0.  P.  O. 

A  Muktear  has  no  authority  to  enter  into 
an  oath  agreement  on  behalf  of  his  princi¬ 
pal,  if  the  deed  does  not  expressly  authorise 
the  agent  to  enter  into  compromises  or 
oath  agreements.  Under  Seotion  188  of  the 
Contract  Act,  the  power  of  an  agent  who 
has  authority  to  do  an  aot  is  limited  to  the 

cessaryto  do  such  act.  It  cannot  be  said 
with  any  reason  that  entering  into  an  agree¬ 
ment  for  oath  was  neoessary  for  carrying 
out  the  power  given  to  the  agent  to  sue  for 
and  recovering  moneys  due  ,  to  his  princi¬ 
pal.—  2  S.  04  199. 
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5.  Nothing  in  this  Order  shall  apply  to  any  proceedings  in  exe- 
Ptooeedinga  in  ezeou-  cution  o£  a  decree  or  order, 
tion  of  decrees  not 
affected. 


before  the  lower  Appellate  Court  to  settle 
the  matters  in  dispute  between  them  by 
oath  to  be  taken  by  the  plaintiff  and  to  be 
seen  by  the  defendant.  The  agreement 
contained  a  clause  to  the  effect  that  in  case 
the  oath  fell  through  owing  to  the  default 
of  neither  party,  they  would  go  for  the 
oath  a  sooond  time.  The  oath  fell  through 
owing  to  no  default  of  either  party.  The 
Court  took  a  statement  from  the  Vakils  on 
both  sides  to  the  effeot  that  they  had  no  ob- 
jeotion  to  the  Court’s  disposing  of  the  oase 
on  the  merits. 

Held.— As  the  Vakils  had  no  special 
authorization  bo  give  suoh  a  statement,  in 
derogation  of  the  provision  for  a  repetition 
of  the  oath  contained  in  the  agreement  of 
the  parties  themselves,  the  oath  should  be 
administered  a  second  time. 

It  was  clear  that  the  parties  have 

the  oath  agreement,  in  which  case  alone, 
the  Court  has  the  power  to  decide  the  case 
against  him  or  pass  suoh  order  as  it  deems 
lit  under  Seotion  860.  It  would  be  against 
public  polioy  to  allow  solemn  agreements 
for  oath  to  be  lightly  set  aside  for  no  reason 
whatever.  The  policy  of  Seotion  860  and 
the  spirit  of  the  ruling  in  1  T.  L.  R„  110 
clearly  require  the  Court  to  Insist  on  the 
parties  acting  up  to  suoh  agreements,— 

3  S.  D.,11. 

5.  Where  the  parties,  who  had  entered 
into  an  oath-agreement  withdrew  from  it  as 
it  was  not  carried  out  through  no  fault  of 
theirs  and  the  Munsiff  thereupon  deoided 

Held.— It  is  a  question  of  fact  in  eaoh 
oase  whether  the  date  feed  for  the  taking 
of  oath  is  of  the  essence  of  the  agreement 
but  the.  grant  of  permission  by  the  Oouriln 


7.  Where  the  plaintiff  who  had  Agreed 
to  be  bonnd  by  the  defendant’s  oath  in  a 
ohuroh,  refused  to  see  the  oath  taken,  on 
the  ground  that  the  congregation  had  dis¬ 
persed  and  defendant  did  nob  take  the  oath, 
the  lower  Court  passed  an  order  for  the 
trial  of  the  case  on  the  merits  holding  that 
plaintiff  was  right  in  his  refusal. 

Held.— The  High  Court  in  revision  should 
not  interfere  with  the  exeroise  of  the  lower 
Court’s  discretion,  Seotion  860,  C.  P,  0., 
does  not  make  lb  obligatory  to  deoide  the 
oase  against  the  withdrawing  party,— 

k.  p.t  m. 

8.  Where  the  parties  to  an  oath-agree- 

the  same  thing  and  the  Munsiff  on  defend¬ 
ant’s  default  gave  judgment  for  plaintiff : 

Held,— As  there  was  no  binding  agree* 
ment,  the  Munsiff  must  re-try  the  oase,— 

k.  P„  267. 

9.  Under  Seotion  360  of  the  Civil  Proce¬ 
dure  Code,  it  is  not  competent  for  any  of  the 
parties  to  an  oath-agreement,  after  an  oath- 
agreement  has  been  accepted  by  the  Court, 
to  withdraw  therefrom  without  the  leave 
of  the  Court.  The  Oourt  is  bound  to  exer¬ 
oise  its  judicial  mind  as  to  the  validity  and 
sufficiency  or  otherwise  of  the  grounds  on 
whioh  permission  to  withdraw  is  sought  be¬ 
fore  refusing  such  permission.— 
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ORDER  XXIV. 

Payment  into  Court. 

1.  The  defendant  in  any  suit  to  recover  a  debt  or  damages  may, 
Deposit  by  defendant  at  aay  sta°s  o£  tha  suit,  deposit  in  Conrt  such  sum 

of  amount  in  satisfao-  of  money  as  he  considers  a  satisfaction  in  full  of 
tionofolaim.  the  oladm. 

2.  Notice  of  the  deposit  shall  be  given  through  the  Court  by  the 
N  ti  e  of  de  't  defendant  to  the  plaintiff,  and  the  amount  of  the 

0  oeo  eposi.  deposit  shall  (unless  the  Court  otherwise  directs) 
be  paid  to  the  plaintiff  on  his  application. 

3.  No  interest  shall  be  allowed  to  the  plaintiff  on  any  sum 
Interest  on  deposit  not  deposited  by  the  defendant  from  the  date  of  the 

allowed  to  plaintiff  receipt  of  suoh  notice,  whether  the  sum  deposited 
after  notice.  ;a  in  full  satisfaction  of  the  claim  or  falls  short 

thereof. 


tO.  See  also— 

Seo.  10.— 32  T,  L.  R.,  32 

(=8T.L,J,IJ«|. 

8T.L.  J.,  120. 

Or.XXIlI.  r.5i=„  —Or.  XX111,  r.4] 
This  Bale  reprodnoes  the  corresponding 
Bnle  in  the  British  Indian  Code,  whioh  it¬ 
self  was  an  adaptation  of  Section  375-A  of 
an  earlier  Code. 

Or.  XX I V,  r.  1  t=S.  361= Or.  XXIV,  r.  1 
=  Bn,  Or.  22,  r.  1  ] 

I.  See  Buies  3  and  4  for  the  advantage 
to  the  defendant  by  snoh  payment,  in  res¬ 
pect  of  interest  and  costs, 

II.  Bole  1  of  Order  XXII  of  the  Boles  of 
the  Supreme  Court,  1888,  as  amended,  is  as 
follows:— “1.  Where  any  action  is  brought 
bo  recover  a  debt  or  damages,  or  in  an  Ad¬ 
miralty  action,  any  defendant  may,  before 
or  at  the  time  of  delivering  his  defenoe,  or 
at  any  later  time  by  leave  of  the  Court  or  a 
Judge,  pay  Into  Oonrt  a  sum  of  money  by 
way  of  satisfaction,  whioh  shall  be  taken  to 
admit  the  claim  or  oanse  of  action  in  rea¬ 
ped  of  whioh  the  payment  is  made  :  or  he 


may,  with  a  defenoe  denying  liability,  (ex- 
oept  in  actions  or  connter-olalms  for  libel 
or  slander)  pay  money  into  Oonrt  whioh 
shall  be  subject  to  the  provisions  of  Bnle  6  : 
Provided  that  in  an  action  on  a  bond  under 
the  Statnte  8  &  9  Will.  BO,  o.  11,  payment 
into  Oonrt  shall  be  admissible  to  particular 
breaches  only,  and  not  to  the  whole  ao- 

[Bnle  6  referred  to  provides  for  ‘Pay¬ 
ment  into  Conrt  with  denial  of  liability,'} 


Or.  XXIV,  r.  2  [=S.  362=0.  XXIV, r.  8] 
I  In  the  old  Seotion  862,  the  words  “in 
writing’’  oeoarred  alter  the  word  “notioe.” 
It  may  be  noted  that  Seotion  106  of  the  pre¬ 
sent  Begulatlon  requires  all  notioes  given 
under  the  Code  to  be  in  writing, 

IL  For  Form  of  Notice  of  payment  into 
Conrt,  see  Appendix  1,  Form  No.  8. 

See— 

Or.  XXI,  r.  1.— 12  T.  L.  J.,  82. 

,.  r.44.— 18T.I..R,  2*9. 

Or.  XXI V,  r.  3  [-S.  363=0.  XXIV,  r.  i] 
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i.  (1)  Where  the  plaintiff  accapfa  such  amount  as  satistaotion 
Prooednre  where  'n  Piirt  oaly  of  his  claim,  he  may  prosecute  his  suit 
piaintifl  aooepts  deposit  for  the  balance  ;  and,  if  the  Court  decides  that  the 
as  satisfaction  m  part.  <jep03;t  ^  (^e  defendant  was  a  full  satisfaction  of 
the  plaintiff’s  claim,  the  plaintiff  shall  pay  the  costs  of  the  suit  incurred 
after  the  deposit  and  the  costs  incurred  previous  thereto,  so  far  as  they 
were  caused  by  excess  in  the  plaintiff’s  claim. 


(2)  Where  the  plaintiff  accepts  such  amount  as  satisfaction 
Prooednre  whore  he  his  claim,  he  shall  present  to  the  Court  a 

aocepts  it  as  satisfaction  statement  to  that  effect,  and  such  statement  shall  be 
m  fnl1'  filed  and  the  Court  shall  pronounce  judgment  ac¬ 

cordingly  ;  and,  in  directing  by  whom  the  costs  of  each  party  are  to  be 
paid,  the  Court  shall  oonsider  which  of  the  parties  is  most  to  blame 
for  the  litigation. 


Illustrations. 

(a)  A  owes  B  Rs.  100.  B  enes  A  ior  the  amount,  having  made  no  demand 
tor  payment  and  having  no  reason  to  believe  that  the  delay  caused 
by  mailing  a  demand  would  place  him  at  a  disadvantage.  On  the 
plaint  being  died,  A  pays  the  money  into  Const.  B  aeeepts  it  in  inll 
satisfaction  ot  his  oiaim  but  the  Court  should  not  allow  him  any  oosts, 
the  litigation  being  presumably  groundless  on  his  part. 

(1)  B  sues  A  nnder  the  oircumstances  [mentioned  in  illustration  (a).  On 
the  plaint  being  filed,  A  disputes  the  claim.  Afterwards  A  pays  the 
money  into  Court,  B  accepts  it  in  full  satisfaction  of  his  claim.  The 
Const  should  also  give  B  hie  costs  of  suit,  A's  oonduot  having  shows 
that  the  litigation  was  necessary. 

(o)  A  owes  B  Rs,  100,  and  is  willing  to  pay  him  that  snm  without  snit,  B 
olaims  Rs.  ISO  and  sues  A  for  that  amount.  On  the  plaint  being 
filed  A  pays  Rs.  100  into  Court  and  disputes  only  his  liability  to  pay 
the  remaining  Bs.  SO.  B  aooepts  the  Rs.  100  in  fall  satisfaction  of  his 
claim.  The  Court  should  order  him  to  pay  A’s  oosts. 


Case  Law.  amount  deposited  was  drawn  by  plaintiff.— 

13  T.L.d.,  2*. 

As  the  defendant  did  not  give  notice  to  _ 

the  plalntifi,  as  required  by  Seotion  362 

[Rule2],  plaintiff  was  held  entitled  to  the  Or.XXlV,  r.  4  [=S.  864=0,  XXIV,  r.  A] 
interest  on  prinoipal  till  the  date  when  the  - 
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ORDER  XXV. 

Security  for  Costs. 

r.  (1)  Where,  at  any  stage  of  a  suit,  it  appears  to  the  Court 
When  security  for  tljat  a  sole  plaintiff  is,  or  (when  there  are  more 
oosts  may  "be  retired  plaintiffs  than  one)  that  all  the  plaintiffs  are,  resid- 
from  plaintiff.  ing  out  of  Travancore,  and  that  such  plaintiff  does 

not,  or  that  no  one  of  such  plaintiffs  dees,  possess  any  sufficient  im¬ 
movable  property  within  Travancore  other  than  the  property  in  suit, 
the  Court  may,  either  of  its  own  motion  or  on  the  application  of  any 
defendant,  order  the  plaintiff  or  plaintiffs,  within  a  time  fixed  by  it,  to 
give  security  for  the  payment  of  all  oosts  incurred  and  likely  to  be  in¬ 
curred  by  any  defendant. 

(2)  Whoever  leaves  Travancore  under  suoh  circumstances 
Residence  oat  of  Tra  aS  t0  a^or<*  ieasonaMe  probability  that  he  will  not 
vaano-e  be  forthcoming  whenever  he  may  be  called  upon 

to  pay  costs  shall  be  deemed  to  be  residing  out  of 
Travancore  within  the  meaning  of  Sub-rnle  (1). 


Or  XXV,  r.  1  (1)  [=S.  865=0.  XXV,  r.  1  ] 
„  r.  1  (2)  [=S.  367=0.  XXV,  r.  2  ] 

I.  Section  365  of  the  old  Regulation 
which  corresponds  to  Sub-Bole  (1)  of  Buie 
t  was  as  follows 

“365,  When  security  for  costs  may  be 
required  from  plaintiff  at  any  stage  of  suit. 
—  If,  at  the  institution  or  at  any  subsequent 
stage  of  a  suit,  it  appears  to  tbe  Oourt  that 
a  sole  plaintiff  is,  or  (when  there  ar6  more 
plaintiSa  than  one)  that  all  the  plaintiffs 
are,  residing  out  of  Travanoore,  and  that 
suoh  plaintiff  does  not,  or  that  no  one  of 
such  plaintiffs  does,  possess  any  snffioient 
immovable  property  within  Travanoore  in¬ 
dependent  of  the  property  in  suit,  the  Court 
may,  either  of  its  own  motion  or  on  the  ap¬ 
plication  of  any  defendant,  order  the  plain¬ 
tiff  or  plaintiffs,  within  a  time  to  be  fixed  by 
the  order,  to  give  seonrity  for  the  payment 
of  all  oosts  inourred  and  likely  to  be  inonr- 
red  by  any  defendant." 

II.  Sub-Buie  (2)  is  the  same  as  Seotlon 
367  of  the  old  Regulation. 


III.  In  the  British  Indian  Code,  there  is 
also  the  following  Sub-Rule  “  (8)  On 
the  application  of  any  defendant  in  a  suit 
for  the  payment  of  money,  in  whioh  the 
plaintiff  is  a  woman,  the  Court  may  at  any 
stage  of  the  suit  make  a  like  order  if  it  is 
satisfied  that  suoh  plaintiff  does  not  possess 
any  sufficient  immovable  property  within 


A  provision  similar  to  i 
sorted  in  tbe  original  Bill 


above  was  in- 
.nd  the  Notes 


“  This  is  a  new  provision  enabling  the 


trial  Court  to  get  seonrity  for  costs  in  the 
ease  of  a  female  plaintiff,  when  she  is  not 
possessed  of  sufficient  immovable  properties 

arrest,  such  a  provision  is  desirable.” 


The  Select  Committee  deleted  this  Sub- 


Role. 


IV.  The  objeot  oi  the  Rule  is  to  provide 
for  the  protection  of  defendants  in  oases 
where,  in  the  event  of  success,  they  may 
have  difflonity  in  realising  their  posts  front 
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2.  (1)  In  the  event  of  such  security  not  being  furnished  within 
Effaot  of  faiinra  to  time  Sxed,  the  Court  shall  make  an  order  dis- 
ornUb  security.  ””  missing  the  suit  unless  the  plaintiff  or  plaintiffs 
are  permitted  to  withdraw  therefrom. 

(2)  Where  a  suit  is  dismissed  under  this  Rule,  the  plaintiff 
may  apply  for  an  order  to  set  the  dismissal  aside,  and,  if  it  is  proved 
to  the  satisfaction  of  the  Court  that  he  was  prevented  by  any  sufficient 
cause  from  furnishing  the  security  within  the  time  allowed,  the  Court 
shall  set  aside  the  dismissal  upon  such  terms  as  to  seourity,  costs  or 
otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  proceeding  with 
the  suit. 

(8)  The  dismissal  shall  not  be  set  aside  unless  notice  of  such 
application  has  been  served  on  the  defendant. 


the  plaintiffs.  The  power  of  the  Court 
tinder  this  Rule  to  order  seourity  ior  costs 

V.  For  other  oases  in  wbloh  security 
ior  ooats  may  be  required,  see  Order  XXII, 
Rule  S  and  Order  XL,  Rules  d,  6  and  10. 

See- 

Or.  XXII,  r.  8.-15  T.  L.R.,  178. 

17  T.  L.  ft,  App.,  110. 


the  provisions  of  Seobion  857,”  [Seotion 
367=Or.  XXIII,  r.  1J 

2.  In  Sab* Rule  (2)  oor responding  bo  the 
seoond  Paragraph  of  Seotion  866,  the  word 
“seourity”  before  the  words  “costs  or  other¬ 
wise,”  is  an  addition. 

3.  The  third  Paragraph  of  the  old  Seo¬ 
tion  366  was  as  follows “The  dismissal 
shall  not  be  set  aside  unless  the  plaintiff 
hat  served  the  defendant  with  notice  in 
writing  of  his  application," 

4.  Seotion  366  had  also  the  following 
last  Paragraph 

“The  provisions  of  this  Code  and  of  the 


r.  XXV,  r.  2  [=S.  366  =Or.  XXV,  r.  2] 


REGULATION  VIII  OF  1100.  [  Of.  XXVI,  t.  4 
ORDER  XXVI. 

Commissions. 

Commissions  to  examine  witnesses. 

1.  Any  Court  may  in  any  suit  issue  a  commission  for  the  ex- 
Cases  in  which  Court  aminati°n  011  interrogatories  or  otherwise  of  any 

may  issue  commission  person  resident  within  the  local  limits  of  its  jurisdic- 
to  examine  witness.  tion  who  is  exempted  under  this  Code  from  at¬ 
tending  the  Court  or  who  is  from  sickness  or  infirmity  unable  to 
attend  it.  . 

2.  An  order  for  the  issue  of  a  commission  for  the  examination 

of  a  witness  may  be  made  by  the  Court  either  of  its 
Order  for  commission.  QWn  moyon  or  on  the  application,  supported  by 
affidavit  or  otherwise,  of  any  party  to  the  suit  or  of  the  witness  to  be 


3  A  commission  for  the  examination  of  a  person  who  resides 
Where  witness  resides  within  l°cal  of  the  jurisdiction  of  the 

within  Court’s  jnrisdio-  Court  issuing  the  same  may  be  issued  to  any  person 
tl<m-  whom  the  Court  thinks  fit  to  execute  it. 

4.  (1)  Any  Court  may  in  any  suit  issue  a  commission  for  the 
Parsons  for  whose  ex-  examination  of — 
animation  commission 
may  issue. 

(a)  any  person  resident  beyond  the  local  limits  of  its 
jurisdiction ; 


Or.  XXV  1,  r.  1  [=S.  368=Or.  XXVI,  r.  1  ] 

I.  See  Section  61  Snpra  regarding  the 
power  of  Const  to  issue  commissions, 

II.  See  Section  97  regarding  exemption 
of  certain  women  from  personal  appearanoe 
in  Coart. 


Or.  XXV 1,  r.  2  [=S.  369=Or.  XXVI,  r.  2] 

Parties  to  suits,  even  though  they  are 
Gosha  women,  Antharjanams  of  a  respeot- 
able  family,  should  give  evidenoe  before 
the  commissioner,  and  cannot  be  excused 
from  attendance  before  him  as  witnesses. 


The  commissioner  should,  however,  conduct 
the  examination  in  such  a  way  as  to  respeot 
their  Gosha,  such  as  allowing  them  to  sit 
behind  a  purdah,  and  answer  questions,  *0., 
the  commissioner  taking  measures  to  satisfy 
himself  of  the  identification  of  the  exami¬ 
nees.—  1  S.  D„  348. 

Or.  XXVI,  r.  3  [=S.  S70 -Or.  XXVI,  r.  31 

Or. XXVL  r,  4  [=S.  871=Or.  XXVI, r.4\ 
I.  Para  3  of  Section  371  of  Regulation  II 
of  1066,  corresponding  to  Sub-rule  (2)  of 
Rule  4  did  not  contain  the  words  “  or  to 
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(b)  any  person  who  is  about  to  leave  such  limits  before 
the  date  on  which  he  is  required  to  be  examined 
in  Court ;  and 

(e)  any  civil  or  military  officer  of  the  Government  who 
cannot,  in  the  opinion  of  the  Court,  attend  without 
detriment  to  the  public  service. 

(2)  Such  commission  may  be  issued  to  any  Court,  not  being 
the  High  Court,  within  the  local  limits  of  whoso  jurisdiction  such  person 
resides,  or  to  any  pleader  or  other  person  whom  the  Court  issuing  the 
commission  may  appoint. 

(3)  The  Court  on  issuing  any  commission  under  this  Buie 
shall  direct  whether  the  commission  shall  be  returned  to  itself  or  to 
any  subordinate  Court. 

5,  Where  any  Court  to  which  application  is  made  for  the  issue 
Commission  or  re-  of  a  commission  for  the  examination  of  a  person 
quest  to  examine  wit-  residing  at  any  place  not  within  Travancore  is 
i»a  not  within  Travan-  sajjsge(j  jj,e  evidence  of  suoh  person  is  neces¬ 
sary  the  Court  may  issue  such  commission  or  a 

letter  of  request. 


any  pleader  or  other  person . may  ap¬ 

point”.  These  words  were  in  the  Indian 
Code  of  1882. 

II.  Tor  Form  oi  commission  to  examine 
absent  witness,  see  Appendix  I,  Form  No  7. 

(1)  The  examination  on  commission  un¬ 
der  Order  XXVI,  Buie  4,  may  be  by  inter¬ 
rogatories  or  otherwise.  Tho  issue  of  a 

living  beyond  the  limits  fixed  by  law  is  a 

earring  in  the  Seetlon  means  **  is  given 
■authority  to.”  The  examination  by  com¬ 
mission  under  Bale  4  would  neoessarlly  be 
In  one  of  the  formB  recognised  by  law  and 
an  indication  oi  how  snoh  examination 
should  be  conctooted  is  ooniained  in  Bale  1, 
It  is  improper  to  oonstrue  the  examination 
contemplated  in  Bole  4  as  restricting  to  the 


mode  thereof  in  the  absence  of  words  in  the 
Rule  itself  warranting  snoh  a  resbriotion. 

Examination  of  witnesses  on  commission 
may  be  on  open  commission  as  the  party 
may  desire.  Even  if  interrogatories  are 
filed,  oross-interrogatoriee  will  have  to  be 
called  for  and  in  the  light  of  the  same  sup¬ 
plementary  Inte  [rogatories  will  have  to  be 
required  to  be  filed  moving  for  the  examin¬ 
ation  of  the  witness  concerned.  The  Oourb 
may,  in  appropriate  oases,  supplement  the 
examination  by  allowing  the  witness  to  be 
asked  farther  questions  by  the  parties  or 
their  pleaders  treating  the  examination  as 
open  commission  to  that  extent.  These 
matters  have  to  be  decided  by  the  Oonrt 
and  the  wishes  of  the  parties  in  the  matter 
oonld  not  be  interfered  with  by  the  Oonrt 
nnless  the  grant  of  the  application  is  con¬ 
sidered  to  resolHn  an  abase  of  the  process 
of  the  Oonrt, 


REGULATION  VIII  OF  1L00.  [  Or.  XXVI,  r.  8 

6.  Every  Court  reserving  a  commission  lor  the  examination  of 
Ooart  to  s  amine  it  an^  Persoa  3  ball  examine  him  or  oaase  him  to  be 

nees  pursuant  to  oom-  examined  pursuant  thereto. 

7.  Where  a  commission  has  been  duly  executed,  it  shall  be 

_  .  ,  returned,  together  with  the  evidence  taken  under 

aeturn  o!  oommisaioa  '  _  °  „  ,  ,  ,  .  ,  . 

with  depositions  of  wit-  it,  to  the  Court  from  which  it  was  issued,  unless 
nes8as-  the  order  for  issuing  the  commission  has  otherwise 

directed,  in  which  oase,  the  commission  shall  be  returned  in  terms  of 
such  order  ;  and  the  commission  and  the  return  thereto  and  the  evi¬ 
dence  taken  under  it  shall  (subject  to  the  provisions  of  the  next  follow¬ 
ing  Rule)  form  part  of  the  record  of  the  suit. 

8.  Evidence  taken  under  a  commission  sh  til  not  be  read  as 
When  depositions  may  evidence  in  the  suit  without  the  consent  of  the 

ba  reaa  m  evidenoe.  pa,cfcy  against  whom  the  same  is  offered,  unless  — 

(a)  the  parson  who  gave  the  evidence  is  beyond  the 
jurisdiction  of  the  Court,  or  dead  or  unable  from 
sickness  or  infirmity  to  attend  to  be  personally 
examined,  or  exempted  from  personal  appearance 
in  Court,  or  is  a  civil  or  military  officer  of  the 
Government  who  cannot,  in  the  opinion  of  the 
Court,  attend  without  detriment  to  the  public 
service,  or 


(2)  The  rule  prohibiting  the  review  oi  an 
order  passed  on  review  cannot  apply  to  in¬ 
terlocutory  orders. —  19  T.  L.  J.,  1334. 


Or.  XXVI,  r.  5  [  =  B.  S72 

=  Or.  XXVI,  r.  S  ] 
I.  The  words  ••  or  a  letter  oi  request  " 
are  an  addition  to  the  provision  in  the  old 
Seoblon. 

See  Seotion  62,  Supra, 

IL  For  Form  oi  letter  oi  request,  see 
Appendix  I,  Form  No.  8. 


Or.  XXV  | .  r,  6  [  =  S.  873 

=  0r.  XXVI,  r.  6  ] 

The  corresponding  Seotion  oi  the  old 
Regulation  did  not  oontain  the  words  “or 
oause  him  to  be  examined." 

Or.  XXVI,  r.  7  [  =  S.  874 

=  Or.  XXVI,  r  7  J 

Or,  XXVI,  r.  8  [  =  S.  876 

=  Or,  XXVI,  r,  8] 


Of.  XXVi.r.9]  The  civil  Procedure  code 

(b)  the  Court  in  its  discretion  dispenses  with  the  proof 
of  any  of  the  circumstances  mentioned  in  olause 
(a),  and  authorises  the  evidence  of  any  person  be¬ 
ing  read  as  evidence  in  the  suit,  notwithstanding 
proof  that  the  cause  for  taking  suoh  evidence  by 
commission  has  ceased  at  the  time  of  reading  the 


Commissions  for  local  investigations. 

9.  In  any  suit  in  which  the  Court  deems  a  local  investigation  to 
Cm  is '  ns  to  make  ke  refi™**0  or  proper  for  the  purpose  of  elucidat- 
looauSes’tfgations?*  9  ing  any  matter  in  dispute  or  of  ascertaining  the 
market-value  of  any  property,  or  the  amount  of 
any  mesne  profits  or  damages  or  annual  net  profits,  the  Court  may 
issue  a  commission  to  suoh  person  as  it  thinks  fit,  directing  him  to  make 
such  investigation  and  to  report  thereon  to  the  Court : 

Provided  that,  where  the  Government  have  made  Kules  as  to  the 
persons  to  whom  such  commission  shall  be  issued,  the  Court  shall  be 


bound  by  such  Buies. 


In  Clause  (a)  of  Section  1175  of  Regulation 
II  of  1065,  the  words  “  or  Is  a  civil  or  milit¬ 
ary  officer . to  the  publio  servloe  ”  did 

not  occur. 


Or.  XXV 1 1  r.  9  [  =  8.  877 

*  Or.  XXVI,  r.  9] 
I.  In  the  corresponding  Seotlon  of  Re¬ 
gulation  II  of  1065,  the  words  “  or  proceed¬ 
ing  ”  ooourred  after  the  words  “  In  any 
suit "  at  the  beginning  of  the  Section  : 
and  the  words  “  and  the  same  aannot  be 
conveniently  oonduoted  ■  by  the  Judge  in 
person/’  ooourred  after  the  words  “  annual 
net  profits."  Those  words  have  been  delet¬ 
ed  in  the  amending  provision  on  grounds 
of  expediency.^-  17  T.  L.  J„  345. 

See  Section  105  Supra. 

H.  The  Proviso  Is  new. 

IH.  See  Rule  17  of  Order  XVIII  regard¬ 
ing  the  power  of  a  Judge  to  make  a  local 
investigation,  , 


IV.  For  Poem  oi  Oommiaston  lor  looal 
investigation,  see  Appendix  I,  Form  No,  9. 

Case  Law. 

t,  The  Zillah  Judge  was  wrong  in  law 
in  rejecting  as  inadmissible  the  report  of 
the  commissioner  deputed  to  make  a  local 
cnqniry.  In  suoh  oases,  the  report  of  a 
competent  and  trnstworthy  commissioner, 

embodying  the  result  of  his  looal  investi¬ 

gation  would,  ordinarily,  be  the  best  mate¬ 
rial  from  whioh  the  questions  as  to  the 
amount  of  pattom,  &o„  of  a  land,  can  be 
satisfactorily  determined  by  a  Court  ac 
qnainted  with  looal  usage  and  customs.— 
3  T.  L.  R.,  4. 

8.  The  report  of  a  commissioner  is  not 
in  Itself  legal  evidence.  It  must,  as  other 
doonments,  be  proved  by  independent  evi- 
denoe.—  3  r.  L.  R„  S7. 

3.  The  Oivil  Procedure  Code  does  not 
reoognise  Thadasthars.  Their  duty  is  sim¬ 
ply  to  assist  the  commissioner  appointed  by 


m 


Of.  XXVI,  f.  10  ]  THE  OnriL  Peooedttre  Code 


10.  (1) 

Pcooedora  of 
miesioaec. 

to  the  Court. 


The  Commissioner,  after  such  loeal  inspection  as  he 
deems  necessary  and  after  reducing  to  writing  the 
lom'  evidence  taken  by  him,  shall  return  suoh  evidence 
together  with  his  report  in  writing  signed  by  him 


(2)  The  report  of  the  Commissioner  and  the  evidence  taken 

by  him  (but  not  the  evidence  without  the  report) 
toS°eviaenoe«i>BaiLnS  shall  be  evidence  in  the  suit  and  shall  form  part 
Commissioner  may  be  of  the  record  ;  but  the  Court  or,  with  the  permission 
examined  m  person.  0f  tjj0  {jourt,  any  0f  the  parties  to  the  suit  may 
examine  the  Commissioner  personally  in  open  Court  touching  any  of 
the  matters  referred  to  him  or  mentioned  in  his  report,  or  as  to  his 
report,  or  as  to  the  manner  in  which  he  has  made  the  investigation. 

(3)  Where  the  Court  is  for  any  reason  dissatisfied  with 
the  proaeedings  of  the  Commissioner,  it  may  direct  such  further  inquiry 
to  be  made  as  it  shall  think  fit. 


Gonmissions  to  examine  aeoomts. 
u.  In  any  suit  in  which  an  examination  or  adjustment  of  ac- 
Oommission  to  exa  ooaai!a  ia  n®o0asary>  the  Court  may  issue  a  coal¬ 
mine  or  adjust  amounts,  mission  to  such  person  as  it  thinks  fit  directing  him 
to  make  suoh  examination  or  adjustment. 


before  the  Court  and  not  for  being  nsed  as 
the  foundation  of  the  judgment.  A  judg¬ 
ment  based  purely  upon  the  result  of  looal 
investigation  will  ordinarily  be  nnsnpport- 
able  and  will  have  to  be  set  aside,— 

43  T,  L.  R,,  317, 

10.  See  also— 

Or.  XVII,  r.  8.-23  T.  L.  R.,  888. 

Or.  XXVI,  r,  18.— 17  T.  L.  J„  Sit. 


Or. XXV I,  r.  10  [=S.378 

=  Or.  XXVI,  r.  18] 
I,  I.  In Seotion  378  of  Regulation  II  of 
1088,  the  words  “signed  with  his  name”  oo- 


onr  in  place  of  the  words  “signed  by  him” 
in  Sub-rule  (1). 

2.  In  Sub. Rale  (2),  the  words  “or  as  to 
his  report”  are  an  addition. 

3.  Sub-rule  (3)  is  new. 

Case  Law. 

See  under  prevlons  Rule. 


Or.  XXVI,  r.ll  [=•  S.  379 

=  Or.  XXVI,  r.ll] 
For  Form  of  Commission  to  examine  ao- 
counts,  see  Appendix  I,  Form  No,  9. 


regulation  Vin  of  noo.  [  Or.  xxvr,  r.  14 

12.  (1)  The  Court  shall  furnish  the  Commissioner  with  such 

Court  to  give  Com-  Part  proceedings  and  such  instructions  as 

strMtfcms  neoe88ary  appear  Decessary,  and  the  instructions  shall  dis¬ 
tinctly  speoify  whether  the  Commissioner  is  merely 
to  transmit  the  proceedings  which  he  may  hold  on  the  inquiry,  or, 
also  report  his  own  opinion  on  the  point  referred  for  his  examination. 

(?,'  The  proceedings  and  report  (if  any)  of  the  Commis- 
Proceeaings  and  re-  sioner  shall  be  evidence  in  the  suit,  but  where  the 
p„rfe  to  be  evidence.  Court  has  reason  to  be  dissatisfied  with  them,  it 

further  inquiry.  aire0t  ma?  direct  suoh  further  inquiry  as  it  shall  think  fit. 
Commissions  to  make  'partitions. 

13.  Where  a  preliminary  decree  for  partition  has  been  passed 
Commission  to  make  the  Court  a  ay>  ’n  any  case  Dot  provided  for  by 

partition  of  immovable  Section  46,  issue  a  commission  to  such  person  as 
property.  ft  tbiinks  fit  to  make  the  partition  or  separation 

according  to  the  rights  as  declared  in  suoh  decree. 

14.  (1)  The  Commissioner  shall,  after  suoh  inquiry  as  may  be 

necessary,  divide  the  property  into  as  many  shares 
mSioner610  °£  ColB'  as  may  be  directed  by  the  order  under  which  the 
commission  was  issued,  and  shall  allot  such  shares 
to  the  parties,  and  may,  if  authorised  thereto  by  the  said  order,  award 
sums  to  be  paid  for  the  purpose  of  equalising  the  value  of  the  shares. 


Or.  XXVI,  r,12[=s.  330 

=  Or.  XXV 1,  r.  12} 

1.  In  plaeo  of  the  -words  “suoh  instruc. 
tlens,”  She  corresponding  Section  of  Re- 


2,  The  Para  corresponding  to  Sub-Rule 

Court  to  receive  commissioner’s  p roceed - 
ingsor  direct  further  inquiry.-^ he  pro¬ 
ceedings  of  the  commissioner  ahall  be  re¬ 
ceived  in  evidence  in  the  suit,  unless  the 
Court  has  reason  to  be  dissatisfied  with 
them,  in  whioh  oase  the  Oourt  shall  direct 


Or.  XXV],  r.  13  [=S.  381,  Para  1 

=  Or.  XXVI,  r.  IS] 
I.  The  Brst  Para  of  Sootion  381  of  Regu¬ 
lation  II  of  1065  was  as  follows;— 

“3S1,  Commission  to  make  partition  of 
non-revenue  paying  immovable  property.— 
In  any  suit  in  whioh  the  partition  of  im¬ 
movable  property  appears  to  the  Oourt  to 
be  necessary,  the  Oourt,  after  ascertaining 
the  several  parties  interested  in  suoh  pro¬ 
perty  and  their  several  rights  bherein,  may 
issue  a  commission  to  such  persons  as  it 

thinks  fit  to  make  a  partition  aooordlng  to 

such  rights." 


the  word  “person”  for  “persons”  as  in  the 
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Or.  XXVI,  r.  14  j  1HE  CIVIL  PROCEDURE  CODE 

(2)  The  Commissioner  shall  then  prepare  and  sign  a  report 
or  the  Commissioners  (where  the  commission  was  issued  to  more  than 
one  person  and  they  cannot  agree)  shall  prepare  and  sign  separate  re¬ 
ports  appointing  the  share  of  each  party  and  distinguishing  each  share 
(if  so  dirooted  by  the  said  order)  by  metes  and  bounds.  Such  report 
or  reports  shall  be  annexed  to  the  commission  and  transmitted  to  the 
Court ;  and  the  Court,  after  hearing  any  objections  which  the  parties 
may  make  to  the  report  or  reports,  shall  confirm,  vary  or  set  aside 
the  same. 

(3)  Where  the  Court  confirms  or  varies  the  report  or 
reports,  it  shall  pass  a  decree  in  accordance  with  the  same  as  confirmed 
or  varied ;  but  where  the  Court  sets  aside  the  report  or  reports  it  shall 
either  issue  a  new  commission  or  make  such  other  order  as  it  shall 
think  fit. 

(4)  Where  it  appears  to  the  Court  that  the  property  cannot 
conveniently  be  divided,  the  Court  may,  if  it  thinks  fit,  pass  a  decree 
for  the  sale  of  the  property  and  for  the  distribution  of  the  proceeds 
among  the  parties  according  to  their  respective  rights  in  the  property. 


REGULATION  VIII  OF  1100.  t  Or.  XXVI- 


0*.  xxyi,  f.  is]  the  civil  procedure  code 

General  provuum. 

15.  Before  issuing  any  commission  under  this  Order,  the  Court 

Expenses*  Commie-  may  order  BUch  sum  (i£  as  5t  thinks  «“0n*ble 
don  to  be  paid  into  for  the  expenses  of  the  commission  to  be,  within  a 
0oart‘  time  to  be  fixed,  paid  into  Court  by  the  party  at 

Whose  instance  or  for  whose  benefit  the  commission  is  issued 

16.  Any  Commissioner  appointed  under  this  Order  may,  unless 
^Eowere  of  Commie-  otherwise  directed  by  the  order  of  appointment,  - 

(a)  examine  the  parties  themselves  and  any  witness 

whom  they  or  any  of  them  may  produce,  and  any 
other  person  whom  the  Commissioner  thinks 
proper  to  call  upon  to  give  evidence  in  the  matter 
referred  to  him  ; 

(b)  call  for  and  examine  documents  and  other  things 

relevant  to  the  subject  of  inquiry  ; 

(c)  at  any  reasonable  time  enter  upon  or  into  any  land 

or  building  mentioned  in  the  order. 


17.  (1)  The  provisions  of  this  Code  relating  to  the  summon- 
Afctendance  and  oxa-  “’S’  attendance  and  examination  of  witnesses,  a  ad 
mlnatian  of  ■witnesses  to  the  remuneration  of,  and  penalties  to  be  itn- 
before  (  ssioner.  posed  upon,  witnesses,  shall  apply  to  persons  re¬ 
quired  to  give  evidence  or  to  produce  documents  under  this  Order, 
whether  the  commission  in  execution  of  which  they  are  so  required 
has  been  issued  by  a  Court  situate  within  or  by  a  Court  situate  beyond 
the  limits  of  Travancore,  and  for  the  purposes  of  this  Kule  the  Com¬ 
missioner  shall  be  deemed  to  be  a  Civil  Court. 


REGHTIATIOiT  VtCI  OB’  1193.  t  Of.XSVt,  r.  t8 

(3)  A  Oommissionsr  may  apply  to  auy  Court  (not  being 
the  High  Coart)  within  the  local  limits  of  whose  jurisdiction  a  witness 
rasido3  for  the  issue  of  any  process  which  ha  may  find  it  necessary  to 
issue  to  or  against  such  witness,  and  such  Court  may,  in  its  discretion, 
issue  such  process  as  it  considers  reasonable  and  proper. 

(3)  When  the  Commissioner  is  not  a  judge  of  a  Civil  Court, 
he  shall  not  be  competent  to  impose  penalties  ;  but  such  penalties  may 
bs  imposed  on  the  application  of  such  Commissioner  by  the  Court 
which  issued  the  commission. 

18.  (1)  Where  a  commission  is  issued  under  this  Order,  the 

_  ..  .  ,  Court  shall  direct  that  the  parties  to  the  suit  shall 

Parties  to  appear  be-  ,  „  _  .  f 

fore  Commissioner.  appear  before  the  Commissioner  in  person  or  by 
their  agents  or  pleaders. 

(2)  Where  all  or  any  of  the  parties  do  not  so  appear,  the 
Commissioner  may  proceed  in  their  absence. 


X.  i.  Sub-Bcle  (1)  reprodnoes  Paras  1 
ana  2  of  Seotion  384  of  the  old  Eegnlation. 

2.  Sub-Bale  (2)  is  taken  from  the  Bri¬ 
tish  Indian  Oode,  and  enables  the  Court 
within  the  looal  limits  of  whose  jurisdiction 
a  witness  resides  to  iBsue  a  summons  for  his 
examination  on  the  application  of  the 
commissioner, 

S.  Sub-Eule  (3)  formed  the  Proviso  to 
the  old  Seotion  384.  It  does  not  ooour  in 
the  British  Indian  Oode.  Inthe  Statement 
of  Objects  and  Seasons  appended  to  the 
Bill  which  beoame  Eegnlation  II  of  1065, 
it  was  explained  that  “as  it  was  deemed 
undesirable  to  empower  a  commissioner 
other  than  a  Court  of  Justice  to  impose 
penalties,  a  proviso  to  that  efieot  had  been 
added,"—  S.  O  SB.  Para  59. 


Or.  XXVI,  r.  18 '[-S.  886 

-  Or.  XXVI,  r.  Id] 

I.  The  second  Para  of  the  old  Section 
corresponding  to  Sub-Buie  (2)  was: — “If 
the  parties  do  not  so  appsar,  the  commis¬ 
sioner  may  proceed  ax  porta. 


II.  See  Appendix  I,  Form  No.  7,  for 
Form  of  commission  to  examine  absent 


(1)  Seotion  885,  C.  P.  C„  mnst  be  read 
along  with  Seotions  877  and  378  [=  rr.  9  & 
10],  and  an  omission  to'issue  notice  to  the 
parties  under  Seotion  385  would  not  justify 
the  reoeption  of  the  report  of  the  commis¬ 
sioner  in  evidenoe  under  Seotion  378. 

The  omission  to  issne  notice  could  not  be 
regarded  as  a  mere  irregularity  ito  be  taken 
into  account  in  determining  the  evidentiary 
value  o£  the  report.  Even  in  cases  where 
the  presiding  officers  of  Court  conducted  a 
looal  inspection  for  testing  the  aoouraoy 
and  value  of  the  evidence  let  in,  the  desira¬ 
bility  of  doing  the  same  in  the  ptesenoe  of 
the  parties  has  always  been  insisted  upon. 
Though  there  is  no  express  provision  of  law 
as  regards  snch  requirements  so  far  as  the 
Civil  and  Criminal  Courts  of  this  State  are 
concerned,  it  has  been  an  established  prao- 
tioe,  here  as  well  as  in  other  jurisdictions, 
to  allow  snch  local  inspections  by  the  pre¬ 
siding  offioars  themselves  ‘to  understand 
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Or.  XXVII,  f.  1 1  THE  CIVIL  PROCEDURE  CODE 


ORDER  XXVII. 


Suits  by  or  against  the  Government  or  Public  Officers 
in  their  official  capacity. 


i.  In  any  suit  by  or  against  the  Dewan  of  Travancore,  the 
Suits  b  or  »  amat  P*a*nt  or  writt0n  statement  shall  be  signed  by  such 
Government.  person  as  the  Government  may,  by  general  or 

special  order,  appoint  in  this  behalf,  and  shall  be 
verified  by  any  person  whom  the  Government  may  so  appoint  and  who 
is  acquainted  with  the  facts  of  the  ease. 


*  otherwise  authorised  to  act  for  the 
Government  in  respect  of  any  judicial  proceeding 

Persons  authorised  to  •  ,,  « 

aofc  for  Government,  shall  be  deemed  to  be  the  recognized  agents  by 
whom  appearances,  acts  and  applications  under 
this  Code  may  be  made  or  done  on  behalf  of  the  Government. 


the  better  the  evidence  whloh  is  laid  before 
them’,  taking  care  however  that  such  Ins¬ 
pections  are  held  in  the  presence  of  the 
parties  or  their  pleaders,  and  an  accurate 
record  of  the  observations  uiade  by  them  is 
also  duly  prepared.  Ii  the  presence  of  the 
parties  is  considered  imperative  in  the  oase 
of  local  inspections  conducted  by  the  pre¬ 
siding  Oncers  themselves,  it  would  be 
anomalous  to  hold  that  their  delegates 
have  greater  powers  in  snoh  matters.  Even 
on  grounds  of  expediency,  {he  presence  of 
the  parties  at  local  investigations  should  be 
required,  as  it  will  then  only  be  possible 
for  them  bo  avoid  any  miscarriage  of  justice 
by  erroneous  impressions  based  on  faots 
observed  during  the  inspection  whloh  oould 
be  satisfactorily  explained  away. 

(2)  When  a  finding  is  based  solely  upon 
evidence  furnished  by  a  report  made  with¬ 
out  Issue  of  notioe  to  parties,  it  is  a  oase  of 
an  error  in  the  application  of  a  rule  of  evi¬ 
dence  whioh  would  justify  interference  by 
the  High  Court  in  seoond  appeal.  Beading 
Seotions  558  and  554  [new  Sections  79  and 
80],  the  question  is  whether,  in  the  absence 
of  direct  evidence,  a  particular  inference 
or  conclusion  from  a  certain  set  of  faots  is 
one  of  law  and  not  merely  of  (facts.  It  has 


been  held  that  errors  in  law,  including  er¬ 
rors  In  approoiating  or  applying  the  rules 
of  evidence  or  the  judioial  methods  of 
weighing  evidence  are  matters  which  jus¬ 
tify  interference.—  17  T,  L,  J.,  346, 

Or.  XXVU ,  r.  1  j >  „  ~  Or.  XXVUt  r.  1  J 

See  Sections  64  and  65,  Supra. 

Or.  XXVII,  r.  2  [=  S.  402 

—Or.  XXVJIt  r.  2  ] 
Case  Law. 

Under  the  Land  Acquisition  Regulation 
HI  of  1097,  a  Land  Acquisition  Officer  Is  a 
Court  having  all  the  powers  of  a  Civil  Court 
under  the  Civil  Procedure  Code,  and  is  thus 
oompetent  to  entertain  applications  for  re¬ 
view  of  the  award  made  by  him. 

As  it  is  the  Sir  liar  that  Is  interested  in 
seeing  that  no  more  than  the  proper  value 
of  the  land  acquired  is  adjudged  to  the 
owners,  the  Sirkar  is  the  party  aggrieved, 
within  the  meaning  of  Seotion  569,  0.  P.  0. 
[new  Seotion  88]  by  an  excessive  award, 
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3.  la  suits  by  or  against  the  Dewan  ot  Travanoore,  instead  of 
Plaints  in  suits  b  or  insertinS  ia  tl19  plaint  the  name  and  description 

against  Governmsnt.  and  place  of  residence  of  the  plaintiff  or  defendant, 
it  shall  be  sufficient  to  insert  the  words  “The 
Dewan  of  Travanoore”. 

4.  The  Government  pleader  in  any  Court,  or  such  other  person 
Agsnt  for  Government  33  the  Government  may  for  any  Court  appoint  in 

to  reoeiwe  prooess.  this  behalf,  shall  be  the  agent  of  the  Government 
for  the  purpose  of  receiving  processes  against  the 
Dewan  of  Travanoore  issued  by  such  Court. 


5.  The  Court,  in  fixing  the  day  for  the  Dewan  of  Travanoore 
Fixing  of  day  for  ap-  *°  answer  to  plaint,  shall  allow  a  reasonable 
pearanoe  on  behalf  of  time  for  the  issue  of  instructions  to  the  Govem- 
Goyernment.  m6nt  pleader  to  appear  and  answer  on  behalf  of 

the  said  Dewan  of  Travanoore,  and  may  extend  the  time  at  its  discre¬ 
tion. 


The  Court  may  also,  in  any  oase  in  which  the  Government 
pleader  is  not  accompanied  by  any  person  on  the 
srquEns  part  of  the  Dewan  of  Travanoore  who  may  be 
suit  against  any  material  questions  relating  to 

the  suit,  direct  the  attendance  of  such  a  person. 


Or.  XXVII,  r.  7]  The  CIVIL  PftOOEDTTKE  CODE 

7,  (1)  •  Where  the  defendant  is  a  public  officer  and,  on  receiving 
Extension  ol  time  to  su®monsi  considers  it  proper  to  make  a  refer- 

en»bie  pnblio  officer  bo  ence  to  the  Government  bef  ore  answering  the  plaint, 
verSnent!'81108  4°  G°"  he  may  apply  to  the  Court  to  grant  such  extension 
of  the  time  fixed  in  the  summons  as  may  be 
necessary  to  enable  him  to  make  suoh  reference  and  to  receive  orders 
thereon  through  the  proper  channel. 

(2)  Upon  such  application,  the  Court  shall  extend  the 
time  for  so  long  as  it  appears  to  it  to  be  necessary. 

8.  (1)  Where  the  Government  undertakes  the  defence  of  a  suit 
Procedure  in  suits  a§aill3t  a  P^lic  officer,  the  Government  pleader, 

against  public  offioer.  upon  being  furnished  with  authority  to  appear  and 
answer  the  plaint,  shall  apply  to  the  Court,  and  upon 
suoh  application  the  Court  shall  cause  a  note  of  his  authority  to  be 
entered  in  the  register  of  civil  suits. 

(2)  Where  no  application  under  Sub-rule  (1)  is  made  by  the 
Government  pleader  on  or  before  the  day  fixed  in  the  notice  for  the 
defendant  to  appearand  answer,  the  case  shall  proceed  as  in  a  suit 
between  private  parties : 

Provided  that  the  defendant  shall  not  be  liable  to  arrest,  nor  his 
property  to  attachment,  otherwise  than  in  executio  n  of  a  decree. 

OKDEK  XXVIII. 

Suits  by  or  against  Military  men. 

1.  (1)  Where  any  officer  or  soldier  actually  serving  the  Govern- 
OffloeiBor  soldiers  who  m6n*  *n  a  Hilary  capacity  is  a  party  to  a  suit,  and 
o«SIB  obXiyieave  cannot  obtain  leave  of  absence  for  the  purpose  of  pro- 
^“isou  rk0r  deiend  seoutin§  01  defending  the  suit  in  person,  he  may 
torfchemlBa8  °r  en  authorize  any  person  to  sue  or  defend  in  his  stead. 

(2)  The  authority  shall  be  in  writing  and  shall  be  signed 
by  the  officer  or  soldier  in  the  presence  of  (a)  his  commanding  officer, 
or  the  next  subordinate  officer,  if  the  party  is  himself  the  command¬ 
ing  officer,  or  (6)  where  the  offioer  or  soldier  is  serving  in  military  staff 
employment,  the  head  or  other  superior  officer  of  the  office  in  which 
he  is  employed.  Such  commanding  or  other  offioer  shall  countersign 
the  authority,  which  shall  be  filed  in  Gou  rt. 

~  OP.XXVll,r.7[=S.408  Op,  XXV 11 ,  r.  8  [  =  Ss.  411  &  412 

=Or.  XXVU,r.>\  =,  Or.  XXVII,  r.  8  ] 
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(3)  When  so  filed,  the  countersignature  shall  be  sufficient 
proof  that  the  authority  was  duly  executed,  and  that  the  officer  or 
soldier  by  whom  it  was  granted  could  not  obtain  leave  of  absence  for 
the  purpose  of  prosecuting  or  defending  the  suit  in  person. 

Explanation.— la.  this  Order,  the  expression  “commanding  officer” 
means  the  officer  in  actual  command  for  the  time  being  of  any  regi¬ 
ment,  corps,  detachment  or  depot  to  which  the  officer  or  soldier  belongs. 

2.  Any  person  authorised  by  an  officer  or  a  soldier  to  prosecute  or 
Person  so  authorised  defend  a  suit  in  his  stead  may  prosecute  or defend  it  in 
may  act  personally  or  person  in  the  same  manner  as  the  officer  or  soldier 
appoint  pleader.  could  do  if  present ;  or  he  may  appoint  a  pleader  to 

prosecute  or  defend  the  suit  on  behalf  of  such  offioer  or  soldier. 


3.  Processes  served  upon  any  person  authorised  by  an  officer  or  a 
Service  on  person  so  3O^i0r  under  Rule  1  or  upon  any  pleader  appointed 
authorised,  or  on  his  as  aforesaid  by  such  person  shall  be  as  effectual 
service'’  *°  **  ®00li  aa  if  they  had  been  served  on  the  party  in  person. 


4,  (1)  Where,  in  the  execution  of  a  decree,  a  warrant  of  arrest 
Execution  against  or  ot^er  pr°oess  is  to  be  executed  against  an  officer 
officer  or  soldier  serving  or  soldier  actually  serving  the  Government  in  a 
m  military  capacity.  military  capacity,  the  officer  charged  with  the  exe¬ 
cution  of  such  warrant  or  other  process  shall  deliver  the  same  to  the 


(2)  The  commanding  offioer  shall  back  the  warrant  or  other 
process  with  his  signature,  and  in  the  ease  of  a  warrant  for  arrest,  if 
the  person  named  therein  is  within  the  limits  of  his  command,  shall 
cause  him  to  be  arrested  and  delivered  to  the  officer  so  charged. 


Or.  XXV  1 1  ] ,  r.  1[  =  S.  444 

—Or.  XXV111,  r.  1  ] 
The  Explanation  is  new. 


0r.XXVllI,r.2[  =  S.  44S 

-  =  Or.  XX7111,  r.  2  ] 


Or.XXVlII.r.  3[  =  S.446 

=Or.  XXVIII.  r.  3] 

Or.  XXVUl,r.4  [=8.448  =  „  ] 
This  Knle  is  the  same  as  Section  448  oi 
Regulation  II  of  106S.  There  is  no  oorres- 
ponding  provision  in  the  Indian  Code. 
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OBDEB  XXIX 

Suits  by  or  against  Corporations. 


j.  In  suits  by  or  against  a  corporation,  any  pleading  may  be 
signed  and  verified  on  behalf  of  the  corporation  by 
floationofPpi06»a£igTOn"  the  secretary  or  by  any  director  or  other  principal 
officer  of  the  corporation  who  is  able  to  depose  to 
the  facts  of  the  oase. 


Off.  XXIX,  ff.l[=S.UB 

=Or.  XXIX,  r.  1  ] 

I.  The  corresponding  Seotlon  of  Regula¬ 
tion  E  o£  1065  was  as  follows 

“415.  Subscription  and  verification  of 
plaint. — In  suits  by  a  Corporation  or  by  a 
Company  authorized  bo  sue  and  be  sued  in 
the  name  of  an  offieer  or  of  a  trustee,  the 
plaint  may  be  subscribed  and  verified  on 
behalf  of  the  Corporation  or  Company  by 
any  director,  secretary  or  other  principal 
offioer  of  the  Corporation  or  Company,  who 
is  able  to  depose  to  the  f  aots  of  the  oase.” 

II.  The  heading  of  Chapter  XXVIII, 
corresponding  to  Order  XXIX  is:— “Suits 
by  and  against  Corporations  and  Compa¬ 
nies.”  Agreeably  to  the  British  Indian 
Code,  all  references  to  oompanies  authoris¬ 
ed  to  sue  and  be  sned  in  the  name  of  an 
officer  or  of  a  trustee,  have  been  omitted. 
Suoh  oompanies,  the  Indian  Speoial  Com¬ 
mittee  explained,  “must  be  very  few,  if, 
indeed  any  exist,  and  they  do  not  appear  to 
the  Committee  to  oall  for  Bpeoial  treat- 

Case  Law. 

1.  Plaintiffs,  who  were  appointed  Kizhi 
and  Pattola  respectively  of  a  Samuham  by 
the  President  of  its  managing  oommittee, 
without  oonsulting  any  members  thereof, 
sned  to  recover  a  sum  of  money  due  to  the 
Samuham  under  a  bond.  The  contention 
of  defendants  was  that  the  plaintlSs  were 
incompetent  to  sue  on  behalf  of  the  Samu- 


3eld.— The  Kizhi  and  Pattola  being  only 
servants  of  the  Institution,  oould  not  be  ao- 
oepted  as  its  legal  representatives  autho¬ 
rized  to  sue  under  Section  415  of  the  Civil 
Procedure  Code, unless  expressly  constituted 
as  suoh  by  the  members.  Seotion  417  [=Or. 
XXXI,  r.  1]  applies  to  suits  oonoernlng  pro- 
psrty  vested  in  a  trustee,  executor  or  admi- 
nistrator.  The  person  suing  under  this  Sec¬ 
tion  must  be  a  duly  appointed  trustee  and 
have  the  property  vested  in  him  as  suoh. 
In  other  words,  a  trustee  under  this  Seotlon 
is  one  expressly  constituted  a  trustee  for 
the  purposes  of  representing  the  beneficiary 

The  Kizhi  and  Pattola  being  themselves 
members  of  the  Samuham,  may  sue  on  ItB 
behalf,  but  subjeot  to  the  provisions  of  Seo¬ 
tion  26  [-Or.  I,  r.  8  (1)].  In  such  oase, 
the  Court  of  first  instanoe  should  give  no* 
tioo  to  all  the  members  of  the  Samuham, 
before  trying  the  suit.—  12  T.  L.  R„  146. 

2.  Where  a  Distriot  Judge  ruled  differ¬ 
ing  from  the  Munsifir,  that  the  plaintiff,  the 
Pattola  of  a  Samooham,  Is  competent  to  sue 
for  recovery  of  property  on  behalf  of  the 
Samooham : 

Held.— The  relative  position  of  Pattola 
and  Samooham  being  that  of  servant  and 
master,  the  former  oonld  not  sue  on  behalf 
of  the  latter  without  their  authority,  ex¬ 
press  or  implied,  it  being  a  procedure  wholly 
unauthorised  by  law. 

Even  if  there  be  an  admission  on  the  de¬ 
fendant’s  part  as  to  the  plaintiff's  authority 
or  competency  to  sue,  the  plaintiff  oould  not 
maintain  the  suit  on  the  face  of  the  deolded 
unwillingness  of  the  Samoohakars  to  sue. 
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Inasmuoh  as  the  plaintiff  persistently 
prosecuted  the  suit  despite  the  objections  of 
the  Samoohakars,  the  oosts  of  Emit  should  be 
met  from  plaintiff's  private  funds  and  not 
from  those  of  the  Samooham. — 

13  T.  L.R.,  78, 
3.  Suit  by  the  Secretary  of  State  for 
India  in  Council  for  refund  of  stipend  given 
to  defendant  who  was  for  some  time  a  stip¬ 
endiary  etudeut  of  the  Government  Forest 
School  at  Debra  Dan  bat  who  was  dismissed 
from  there  for  misconduct.  The  plaint  was 
signed  and  verified  by  the  Hon’ble  Mr.  A. 
G.  Cardaw,  Revenue  Secretary  to  the  Go¬ 
vernment  of  Madras.  The  defendant,  inter 
alia,  contended  that  the  Secretary  of  State 
for  India  in  Council  was  not  a  corporation, 
and  that,  even  if  he  was,  the  plaint  was  not 
properly  Bigned  and  verified.  The  Court  of 
first  instance  dismissed  the  suit  as  the  plaint 
was  not  signed  and  verified  by  a  proper  per- 
son  under  Section  415  of  the  C.  P.  0.  When 
the  suit  was  pending  before  the  Mnnsiff,  the 
Government  of  Madras  (in  pursuance  of 
Order  27,  Rule  I  of  Act  V  of  1908)  issued  a 
Notification,  dated  12th  Marohl913,  em¬ 
powering  with  retrospective  effect  all  Seo- 

verify  all  pleadings  in  suite,  by  or  against 
the  Seoretary  of  State  for  India  in  Council. 
This  Notification  had  been  brought  6n  the 
notice  of  the  MunBiff  who  held  that  the 
Notification  was  not  binding  on  him.  On 
appeal,  the  District  Judge  held  that  the 
Secretary  of  State  was  a  corporation  and 
that  the  plaint  in  the  case  was  properly 
signed  and  verified,  and  remanded  the  suit 
to  the  Mnnsiff  for  trial  on  the  merits.  The 
defendant  appealed  to  the  High  Conrt  aga¬ 
inst  the  order  of  remand.  Meanwhile,  i, 
five  days  after  the  Munsiff’s  deoree  diamis- 

(14-6-1913)  aider  His  Highness  the  MAha 
Rajah’s  Sign  Manual  to  the  effect  that  the 
Government  of  HU  Majesty  the  King- 
Emperor  of  India  may  sue  and  be  sued  in 
the  Courts  of  this  State  in  the  name  of  the 
Seoretary  of  State  for  India  in  Counoll  and 
that  all  pleadings  in  euoh  suits  may  be 


signed  and  verified  by  the  Officers  empower¬ 
ed  in  that  behalf  with  respect  to  similar 
suits  in  British  India.  The  Proclamation 
was  expressly  given  retrospective  effect.  On 
these  facts,  the  questions  that  arose  for  de¬ 
cision  were  whether  the  Secretary  of  State 
for  India  in  Council  was  a  corporation,  whe¬ 
ther  the  plaint  in  the  snit  was  properly 
signed  and  verified,  whether,  granting  It 
was  not  so  in  the  beginning,  the  Madras 
Government  Notification  dated  12-3-1913 
did  not  cure  the  defect,  whether  the  Courts 
in  this  State  were  bound  to  take  judicial 
notice  of  such  Notification  and  aot  upon  its 
terms,  whether  the  Royal  Proclamation 
dated  14-6-1913  was  validly  issued,  and  even 
if  so  whether  snoh  Proclamation  could  pre¬ 
judicially  affect  vested  rights  in  eo  far  as  it 
was  Issued  after  date  of  deoree. 

Held.— For  purposes  of  filing  suits  in 
India,  the  Secretary  of  State  for  India  in 
Oonnoil  must  be  regarded  as  a  corporation. 

A  corporation  created  by  an  English 
Statute  would  fall  under  Seotion  415,  O.  P. 
0*  (Travanoore),  and  might,  thereforo,  sue 
and  be  sued  in  the  Travanoore  Courts, 

The  Hon'ble  Mr.  Cardew  who  had  sub¬ 
scribed  and  verified  the  plaint  in  the  pre¬ 
sent  oase  as  Revenue  Secretary  to  the  Go¬ 
vernment  of  Madras,  might  not  improperly 
be  termed  a  ‘Principal  Offioer  of  the  cor¬ 
poration’  (vix„  the  Secretary  of  State  for 
India  In  Council)  within  the  meaning  of 
that  expression  as  used  in  Seotion  415  of 
the  O,  P.  C.,  and  the  plaint  in  the  suit  had 
therefore  been  signed  and  verified  by  a  pro¬ 
per  person. 

It  was  unnecessary  to  decide  the  broad 

patent  to  legislate  except  it  be  under  one 
or  other  of  the  provisions  of  the  Legislative 
Council  Regulation  (V  of  1973),  as  the  sub¬ 
ject-matter  of  the  Royal  Proclamation 
dated  1-11-1088/14-6-1913  appertained  to 
••the  relations  of  Our  Government  with  the 
Paramount  Power  or  with  foreign  PrinoeB 
or  States”  mentioned  in  proviso  9  (6)  of 
Seotion  12  of  the  Legislative  Oonnoil  Re¬ 
gulation,  as  to  which,  Section  14  of  the 
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2.  Subjeot  to  any  statutory  provision  regulating  service  of  pro¬ 
cess,  where  the  suit  is  against  a  corporation,  the 
Service  on  oorpora-  ,  , 

tjon.  summons  may  be  served— 

(а)  on  the  secretary,  or  on  any  director,  or  other  prin¬ 

cipal  officer  of  the  corporation,  or 

(б)  by  leaving  it  or  sending  it  by  post  addressed  to  the 

corporation  at  the  registered  office,  or  if  there  is 
no  registered  office  then  at  the  place  where  the 
corporation  carries  on  business. 

Regulation  provided  that  the  Dewan  may  legal  character  of  past  transactions  or  im- 


REGULATION  VIII  OF  1100.  [  Or.  XXX,  r.  I 

3.  The  Court  may,  at  any  stage  o£  the  suit,  require  the  personal 
Power  bo  re  uire  er  aPP6araa0a  secretary  or  o£  any  director,  or 

sonal  attendance  of  other  principal  officer  o£  the  corporation  who  may  be 
officer  of  corporation.  ajjj6  answer  material  questions  relating  to  the  suit. 


ORDEB  XXX. 

Suits  by  or  against  Firms  and  Persons  carrying  on 
business  in  names  other  than  their  own. 

1.  (1)  Any  two  or  more  persons  claiming  or  being  liable  as 

Suing  of  partners  in  Partn6rS  and  0U  bu3iness  in  ^ravanoore 

name  of  firm.  may  sue  or  be  sued  in  the  name  of  the  firm  (if  any) 

of  which  such  persons  were  partners  at  the  time  of 
the  accruing  of  the  cause  of  action,  and  any  party  to  a  suit  may  in  such 
case  apply  to  the  Court  for  a  statement  of  the  names  and  addresses  of 
the  persons  who  were,  at  the  time  of  the  accruing  of  the  cause  of  ac¬ 
tion,  partners  in  such  firm,  to  be  furnished  and  verified  .in  such  manner 
as  the  Court  may  direct. 

(2)  Where  persons  sue  or  are  sued  as  partners  in  the  name 
of  their  firm  under  Sub-rule  (1),  it  shall,  in  the  case  of  any  pleading  or 
other  document  required  by  or  under  this  Code  to  be  signed,  verified  or 
certified  by  the  plaintiff  or  the  defendant,  suffice  if  such  pleading  or  other 
document  is  signed,  verified  or  certified  by  any  one  of  such  persons. 


Or.  XXIX,  r.  2  [=S.  4l6=Or.  XXIX,  r.  ») 
The  Indian  Speoial  Committee  sap: — 
“The  Committee  hare  enlarged  the  lan¬ 
guage  of  the  Code  so  as  to  allow  of  service 
by  post  on  corporations  having  a  registered 
office,  and  by  this  means,  the  rule  is 
brought  into  line  with  the  provisions  of  the 
Indian  Companies  Act.” 

Or.  XX 1 X ,  r.  3  [=S.  41 6= Or.  XXIX  r.  3] 
The  corresponding  Seotion  in  Regulation 
Ilof  1065  was  as  foUows:- 
“416.  Service  on  Corporation  or  Com- 
pimp,— When  the  suit  is  against  a  Corpora¬ 
tion  or  against  a  Company  authorized  to  sue 
and  be  sued  in  the  name  oi  an  officer  or  of 
a  trustee,  the  summons  may  be  served— 

(a)  by  leaving  it  at  the  registered  offioe 
(if  any)  oi  the  Corporation  or  Com¬ 
pany,  or 


(b)  by  sending  it  by  post  in  a  letter  ad¬ 
dressed  to  snail  officer  or  trustee  at 
the  offioe  (or  if  there  be  more  offi¬ 
ces  than  one,  at  the  principal  offioe) 
of  the  Corporation  or  Company,  or 
(s)  by  giving  it  to  any  direotor,  Secreta¬ 
ry  or  other  prinotpal  officer  oi  the 
Corporation  or  Company  : 
and  the  Cburt  may  require  the  personal 
appearanoeof  any  director,  secretary  or 
other  prinoipal  offioet  of  the  Corporation  or 
Company  who  may  be  able  to  answer  ma¬ 
terial  questions  relating  to  the  salt.’’ 

Order  XXX :  I.  “This  is  wholly  new. 
The  existing  Code  makes  no  provision  for 
a  firm  suing  or  bsing  sued,  exoept  in  the 
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2.  (1)  Where  a  suit  is  instituted  by  partners  in  the  name  of 

,  their  firm,  the  plaintiffs  or  their  pleader  shall,  on  de- 
namo3.10BUra  °  SBI  mand  in  writing  by  or  on  beahlf  of  any  defendant, 
forthwith  deolare  in  writing  the  names  and  places 
of  residence  of  all  the  persons  constituting  the  firm  on  whose  behalf 
the  suit  is  instituted. 

(2)  Where  the  plaintiffs  or  their  pleader  fail  to  oornply  with 
any  demand  made  under  Sub-rule  (1),  all  proceedings  in  the  suit  may, 
upon  an  application  for  that  purpose,  be  stayed  upon  such  terms  as  the 
Court  may  direct. 

(3)  Where  the  names  of  the  partners  are  declared  in  the 
manner  referred  to  in  Sub-rule  (1),  the  suit  shall  proceed  in  the  same 
manner,  and  the  same  consequences  in  all  respects  shall  follow  as  if 
they  had  been  named  as  plaintiffs  in  the  plaint  : 

Provided  that  all  the  proceedings  shall  nevertheless  continue  in 
the  name  of  the  firm. 

3.  Where  persons  are  sued  as  partners  in  the  name  of  their  firm, 

Service.  the  summons  Bhall  be  served  either— 

(a)  upon  any  one  or  more  of  the  partners,  or 


persons  must  be  parties  on  tbe  reoord 
whether  as  plaintiffs  or  defendants.  The 
difficulties  in  snoh  oases,  especially  where 
all  the  partners  may  not  reside  in  the  same 

and  every  practising  lawyer  and  every 
trader  ta  awaro  of  snoh  difficulties.  They 
hamper  and  delay  the  progress  of  judioial 
proceedings,  and  in  not  a  few  oases,  entail  a 
failure  of  justioe.  The  maohinery  now  pro¬ 
vided  is  eSeottve,  and  would  facilitate  the 
Bpeedy  trial  and  decision  in  suits  where 
firms  ere  parties,  wibhonb  in  any  way  out- 
bailing  the  rights  of  litigants,'*— 

Notes  on  Clauses. 

XL  The  Indian  Special  Oommlttae  say 
‘•The  Oommitbee  have  adopted  with  the 
necessary  alterations  the  English  prooedure 
in  relation  bo  suits  against  firms.  This  new 
prooedure  has  been  in  force  for  some  time 


in  the  Presidency  ‘towns  of  Calcutta  and 
Bombay  and  has  worked  satisfactorily. 

"It  is  hoped  that  its  general  application 
will  be  found  useful  by  the  mercantile  com¬ 
munity,  for  the  rules  remove  technical 
obstacles  whioh  under  the  present  prooedure 
may  seriously  impede  this  class  of  litiga¬ 
tion,  as  whore  a  partner  has  died.” 

III.  1.  The  Buies  in  this  Order  are  al¬ 
most  a  reprodnotion  of  the  principal  Bnles 
comprised  in  the  English  Order  XEVIII-A. 

2.  See  also  nnder  Bnles  47  and  48  of 
Order  XXI. 

Or.  XXX,  r.  1  [  =  „  =  Or.  XXX,  r.  1 
=  En.  Or.  48-A,  r.  1 } 

Or.  XXX,  r.  2  [  =  „  =  Or.  XXX,  r.  2 
-  En.  Or.  48-A,  r.  2  J 


Regulation  viii  of  lioo.  [  Or.  xxx,  r. 


(1)  at  the  principal  place  at  which  the  partnership 
business  is  carried  on  within  Travancoro  upon 
any  person  having,  at  the  time  of  service,  the 
control  or  management  of  the  partnership  business 

as  the  Court  may  direct ;  and  suoh  service  shall  be  deemed  good 
service  upon  the  firm  so  sued,  whether  all  or  any  of  the  partners  are 
within  or  without  Travancore  : 

Provided  that,  in  the  case  of  a  partnership  which  has  been 
dissolved  to  the  knowledge  of  the  plaintiff  before  the  institution  of  the 
suit,  the  summons  shall  be  served  upon  every  person  within  Travan¬ 
core  whom  it  is  sought  to  make  liable. 

4.  Where  two  or  more  persons  may  sue  or  be  sued  in  the  name 
K'  ht  of  it  0  death  a  ^rm  un<^er  *ke  foregoing  provisions  and  any 
of  partner °D  88  of  such  persons  dies,  whether  before  the  institu¬ 
tion  or  during  the  pendency  of  any  suit,  it  shall 
not  .be  necessary  to  join  the  legal  representative  of  the  deceased  as  a 
party  to  the  suit. 

(2)  Nothing  in  Sub-rule  (1)  shall  limit  or  otherwise  affect 
any  right  which  the  legal  representative  of  the  deceased  may  have — 

(a)  to  apply  to  be  made  a  party  to  the  suit,  or 

(b)  to  enforce  any  claim  against  the  survivor  or  survi- 


Of.  xxx,  r.  5]  Tara  Civil  Procedure  Code 


5.  Where  a  summons  is  issued  to  a  firm  and  is  served  in  the 
Notice  in  what  oa  a  manner  provided '.by  Buie  3,  every  person  upon 

city°8eryed.W  a  °apa’  whom  it  is  served  shall  be  informed  by  notice  in 
writing  given  at  the  time  of  such  service,  whether 
he  is  served  as  a  partner  or  as  a  person  having  the  control  or  manage¬ 
ment  of  the  partnership  business,  or  in  both  characters,  and,  in  default 
of  such  notice,  the  person  served  shall  be  deemed  to  be  served  as  a 
partner. 

6.  Where  persons  are  sued  as  partners  in  the  name  of  their 
A  earano  of  at  Srm>  they  shall  appear  individually  in  their  own 

nersPPS  tan°e  par  names,  but  all  subsequent  proceedings  shall,  never¬ 
theless,  continue  in  the  name  of  the  firm. 


7.  Where  a  summons  is  served  in  the  manner  provided  by  Buie 
3  upon  a  person  having  the  control  or  management 
aoC3. a  p  of  the  partnership  business,  no  appearance  by  him 

shall  be  neoessary  unless  he  is  a  partner  of  the 


firm  sued. 


8.  Any  person  served  with  summons  as  a  partner  under  Buie  8 
may  appear  under  protest,  denying  that  he  is  a 
proS.Sran°e  011461  partner,  but  such  appearance  shall  not  preclude 
the  plaintiff  from  otherwise  serving  a  summons  on 
the  firm  and  obtaining  a  deoree  against  the  firm  in  default  of  appearance 
where  no  partner  has  appeared. 


Suits  between  co-part- 


This  Order  shall  apply  to  suits  between  a  firm  and  one  or 
more  of  the  partners  therein  and  to  suits  between 
firms  having  one  or  more  partners  in  common  ;  but 


no  execution  shall  be  issued  in  such  suits  except  by 
leave  of  the  Court,  and,  on  an  application  for  leave  to  issue  such  exe¬ 
cution,  all  such  accounts  and  inquiries  may  be  directed  to  be  taken  and 
made  and  directions  given  as  may  be  just. 


Os.  XXX ,  r.  5  [=  „  =  Or  XXX ,  r.  5 

=  En.  Or.  48. A,  r.  4  ] 

On.  XXX,  r.  6  [  =  „  =  Or.  XXX, r.  6 

=  En.  Or.  48-A,  r.  S  ] 

On.  XXX ,  r.  7  [  =  „  =  Or.  XXX,  r.  7 

=*  En.  Or.  48-A,  r,  6  ] 


On.  XXX,  n.  8  [=  „  =  Or.  XXX,  r.  8 

=  En.  Or. 48-A,  r.  7] 


On.  XXX ,  n.  9  [  .  „  =  Or.  XXX,  r.  9 

—  En,  0  r.  48-A,  r.lO} 


REGULATION  VIII  OF  1100.  I  Or.  XXX,  r.  10 

lo.  Any  person  carrying  oa  business  in  a  name  or  style  other 
Suits  against  porson  ^ian  own  name  may  be  sued  in  such  name  or 
carrying  on  business  in  style  as  if  it  were  a  firm  name  ;  and,  so  far  as  the 
name  other  than  his  naj-ure  0f  ^e  case  will  permit,  all  Rules  under  this 
Order  shall  apply. 


Where  two  persons  entered  into  a  securi¬ 
ty  bond  by  whioh  they  made  themselves 
liable  as  sureties  for  the  oarrying  out  oi  an 
award  of  arbitration  with  reference  to  the 
liabilities  of  a  morohant,  they  oannot  be 
regarded  as  forming  a  partnership,  as,  even 
if  they  agree  jointly  to  contribute  their 
labour  in  winding  up  the  affairs  of  the 
merohant,  it  cannot  be  supposed  that  any 
profit  was  contemplated. 

It  is  no  doubt  the  rule  under  the  common 
law  of  England  that  no  action  can  be 
brought  by  one  partner  against  another  for 
recovery  of  money  or  property  payable  to 
the  firm.  This  rule  however  never  applied 
to  proceedings  in  equity,  and  as  regards 
common  law  suits,  the  Judicature  Acts  have 
removed  the  drawbaok.  Under  Order  XXX 
Eule  9,  provision  is  made  for  suits  between 
a  firm  and  one  or  more  of  the  partners  and 
between  firms  having  one  or  more  partners 
in  common.  The  rule  that,  in  no  oironm- 
stanoos  such  a  suit  can  be  brought  appears 
to  be  a  lechnioal  rule  of  the  old  English 
Common  Law  whioh  should  not  be  pressed 


It  must,  however,  be  pointed  out  that 
there  is  a  diflioulty  as  regards  suits  between 
partners  in  respect  of  one  partnership  tran¬ 
saction.  It  has  therefore  been  held  that  a 
partner  who  has  paid  up  a  partnership  debt 
In  full  is  not  ordinarily  entitled  to  sue  his 
partner  for  contribution,  but  should  seek 
for  a  dissolution  of  partnership  and  a  gener¬ 
al  settlement  of  acoounts. 

This,  however,  does  not  apply  to  a  oase 
where  the  relief  is  asked  only  against  a 
stranger  to  the  partnership  and  not  against 
a  partner  who  is  only  a  pro  forma  party  in 
the  suit, 

There  is  no  technical  objection  agaiuBt  a 
suit  being  filed  against  one  of  two  persons 
jointly  liable.  It  is  not  incumbent  on  a 
person  suing  partners  to  make  them  all 
defendants  in  his  suit.  He  is  at  liberty  to 
sue  any  one  partner  as  be  may  ohoose  ; 
only  the  Court  should  act  in  an  equitable 


law  jurisdiction.  Courts  in  India  are  Courts  . 
both  of  law  and  equity  and  can  give  those 
remedies  whioh  Courts  of  equity  can  grant. 
When  all  the  parties  to  the  partnership  {are 
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ORDER  XXXI. 

Suits  by  or  against  Trustees,  Executors  and  Administrators. 

1.  In  all  suits  concerning  property  vested  in  a  trustee,  executor 
.Representation  of  be-  or  administrator,  where  the  contention  is  between 

nefioiaries  in  suits  con-  the  persons  beneficially  interested  in  such  pro¬ 
to Hereto?' 1  7eSted  party  and  a  third  person,  the  trustee,  executor  or 
administrator  shall  represent  the  persons  so  inter¬ 
ested,  and  it  shall  not  ordinarily  be  necessary  to  make  them  parties  to 
the  suit.  But  the  Court  may,  if  it  thinks  fit,  order  them  or  any  of 
them  to  be  made  parties. 

2.  Where  there  are  several  trustees,  executors  or  administrators, 

.  ,  ,  they  shall  all  be  made  parties  to  a  suit  against  one 

Joinder  of  trustees-  ° 

executions  and  admini-  Or  more  Of  them : 

Provided  that  the  executors  who  have  not  proved  their  testator’s 
will,  and  trustees,  executors  and  administrators  outside  Travancore, 
need  not  he  made  parties. 


Or.  XXXI.  r.  1  [=S.  417=Or.XXXI,r.I] 

tatives  of  a  Devaswom,  and  nob  its  Samu- 
dayam  or  accountant.  A  decree  obtained 
by  a  Samudayam  or  accountant  as  repre¬ 
sentative  of  a  Devaswom  will  not  bind  the 
institution.—  12  T.  L.  R„  138. 

Appl.— 17  T.  L.  R,  App„  39. 
Ref—  18  T.  L.  H.,  129. 


has  been  vested  in  him  by  the  usage  of  the 
particular  Devaswom  (IP.  B.).— 

18  T.  L.  R„  139. 

Eol— 8  T.  L.  J.,  214. 

4.  .  A  Samudayam  aannot  maintain  a  suit 
for  recovery  of  Devaswom  property  and  ar¬ 
rears  of  rent  without  consulting  the  Ooral- 
ers.  A  Samudayam  may  sue  for  rent  only 
when  snob  a  power  has  been  vested  in  him 
by  usage  in  the  partionlar  Devaswom.— 

8  T.  L.  J.,  31i. 

5.  See  also— 


2.  A  suit  for  damages  for  a  wrongful 
aot  by  whioh  a  temple  is  said  to  have  been 
polluted  can  only  be  brought  by  the  Oora- 
lers  of  the  temple  and  not  by  a  paid  Samu- 
dayam  or  manager—  16  T.  L.  R„  78, 

Z.  A  Karaima  Samudayam  as  sneh  aan¬ 
not  sue  as  plaintiff  to  cancel  an  alienation 
of  Devaswom  property  without  the  oonsent 
and  against  the  will  of  the  Ooralers. 

Snch  a  Samudayam  may  sue  tenants  for 
rents  and  renewal  fees  where  snob  power 


Sec.  78.—  1  T.  L.  J.,  808. 

Or.  XXIX,  r.  1—12  T.  L.  R.,  145. 


>r.  XXX  l,r.  2  [=S.  418=Or  XXXI,  r. «]. 

The  Proviso  is  new..  The  word  “trustees’' 
issbeen  inserted  after  the  word  “several” 


Case  Law. 

.— 1  T.  L.  J.,  303. 


See  Seo.  78.- 


regulation  viii  of  noo.  [  Or.  xxxii,  r.  i 

3.  Unless  the  Court  direots  otherwise,  the  husband  of  a  married 
„  .  .  ,  .  trustee,  administratrix  or  executrix  shall  not  as  suoh 

Husband  oi  married  ,  ,  ,  , 

eseoutrix  not  to  join.  be  a  party  to  a  suit  by  or  against  her. 


ORDER  XXXII. 

Suits  by  or  against  Minors  and  Persons  of  Unsound  Mind. 

1 .  Every  suit  by  a  minor  shall  be  instituted  in  bis  name  by  a 
person  who  in  such  suit  shall  be  oalled  the  next 
Imor  to  sue  by  next  J  .  ,  ,  , , 

and.  friend  of  the  minor. 


Or.  XXX 1,  r.  3  [=S.  419=Or.  XXXI.  r.  a]  the  Court  Suds  that  the  suit  is  not  tor  the 

The  word  “trustee"  has  bean  inserted  benefit  of  the  minor,  the  Court  may  direct 
after  the  word  “married”.  ths  n8xt  MwkI  to  P»y  ‘he  costs.  But  where 


Chapter  XXX  of  the  existing  Civil  Prooe- 
dure  Code.  A  few  additional  provisions  are 
added  whose  efieot  is  as  follows:- (l)  Notice 
of  applications  for  appointments  of  guardians 
ad  litem  has  to  be  given  to  the  minors  also, 
It  has  the  advantage  of  eliciting  the  opinion 
of  the  minor  himself,  when  he  is  competent 
to  give  such  opinion.  (2)  When  a  guar¬ 
dian  of  the  person  or  property  of  a  minor 
has  been  appointed  by  a  competent  aulho- 

shall  act  for  the  minor,  enbjecb  to  the  dis- 
(3)  When  a  compromise  is  entered  into, 

oomprorai'.e  is  directed  to  be  express,  (4) 
The  Court  Is  required  to  get  seoariby  in  all 
oases  from  the  guardian  when  money  or 
movable  property  is  reoeived  on  behalf  ot 

guardian  has  been  appointed  guardian 
of  the  properties  by  a  competent  authority. 
The  existing  provision  in  favour  of  parents 
and  Karanavan  is  thus  removed  ” 

Notes  on  Clauses, 


the  suit  and  the  next  friend  has  acted  bona 
fide,  the  Court  will  not  mulot  the  next 

come  out  of  the  estate.  This  is  the^eral 
rule. 

Order  XXXII  does  not  oontain  any  rule 
which  expressly  prohibits  an  order  being 
made  personally  against  a  minor  for  the 
payment  of  the  costs  of  the  opposite  side. 
Where  the  court  which  deoldes  the  oase, 
direots  the  minor  who  had  since  attained 
majority,  to  be  personally  liable  for  costs, 
though  suit  was  originally  instituted  by  his 

Court  to  vary  the  direction.— 


Op.  XXXII,  *\  1  [>S.  420 

=  Or.  XXXII,  r.  I  ] 
Tho  words  “and  maybe  ordered  to  pay 
any  coats  in  the  suit  as  if  he  were  the  plain¬ 
tiff”  whloh  ooourred  after  the  words  ‘‘friend 
of  the  minor,”  at  the  end  of  the  correspond¬ 
ing  Seotion  420  of  Regulation  II of  1065  have 
been  omitted ;  as  also  the  word  “adult” 


Where  it  appears  to  the  Court  that  a  suit  1.  B,  a  Malabar  Brahmin  (Pottn)adopt- 
haa  been  oommenoed  by  a  next  friend,  if  ed  his  sister’s  son  A,  with  the  consent  of 


Or.  XXXII,  r.  2  j  THE  CIVIL  PROCEDURE  CODE 


2.  (1)  Where  a  suit  is  instituted  by  or  on  behalf  of  a  minor 
Where  eait  is  insti-  without  a  next  friend,  the  defendant  may  apply  to 
Med  without  next  have  the  plaint  taken  off  the  file  with  costs  to  be 
takraofiSefile to  Paid  *>7  the  pleader  or  other  person  by  whom  it 
was  presented.  No  order  directing  the  pleader  to 
pay  costs  shall  be  made  unless  the  fact  of  minority  is  apprrent  on  the 
face  of  the  plaint  or  the  pleader  knew  or  might  reasonably  have  known 
the  fact  of  minority. 

(2)  Notice  of  such  application  shall  be  given  to  such  person, 
and  the  Court,  after  hearing  his  objections  (if  any),  may  make  such 


order  in  the  matter  as  it  thinks  fit. 


the  members  of  his  family.  After  B’b  death 
his  paternal  unole  (C)  adopted  D’a  son  and 
exeontedan  agreement  to  him  confirming 
that  adoption.  A,  the  minor,  brought  an 
action  against  0  and  D  to  have  the  said 
agreement  cancelled. 

HeW.—' Where  a  suit  is  instituted  by  a 
minor  without  the  intervention  of  a  next 
friend,  and  the  defendant,  without  question 
allows  the  oase  to  prooeed  to  deoree,  he 
(defendant)  cannot  be  permitted  in  appeal 
to  question  the  validity  of  that  decree  on 
the  ground  of  plaintifi’s  minority  (F.  B.).— 
9T.L,R„  260. 

2.  The  restriction  as  to  the  incompeb- 
enoy  of  minors  to  institute  ox  defend  any 
'suit*  exoept  through  their  next  friend  or 
guardian  applies  also  to  appeals  (F.B.).— 

11  T.  L.  R.,  11, 

3.  The  law  does  nob  insist  upon  the  le¬ 
gal  gu^dian  bringing  a  suit  on  behalf  of  Ms 
ward  and,  under  Seoticms  42 0  and  425  [Rule 
4J  of  the  Oiyil  Procedure  Code,  any  adult 
male  person  whose  interest  is  nob  adverse 
to  that  of  a  minor  may  bring  a  suit  on  be¬ 
half  of  the  minor  as  the  minor's  next  friend 
without  previous  sanotion  of  bhe  Court, 

No  Court  can  allow  bhe  next  friend  of  a 
minor  to  give  up,  on  whatever  grounds,  any 

aaaob  prejudicial  to  the  interests  of  the 
minor*  The  next  friend  mast  be  required 
to  include  the  portion  of  the  claim  omitted. 


If  upon  suoh  inclusion,  the  whole  olaim  is 
found  to  be  beyond  the  jurisdiction  of  the 
Munslfi,  the  plaint  must  be  returned  for 
presentation  to  a  proper  Court. — 

14  T.  L.  R.,  37 . 

4.  Where  in  a  suit  instituted  against 
a  minor  through  her  next  friend,  it  turned 
oub  that  the  minor  was  really  a  major  at  the 
date  of  suit  : 

Meld— The  decree,  so  far  as  the  alleged 
minor’s  interests  are  concerned,  should  be 

5.  A  formal  order  appointing  a  person 

under  Seotion  420,  C.  P,  0.,  though  suoh  an 
order  may  be  thought  expedient.— 

2S.D.,  79. 

Ref.— 19  T.  L.  J.,  884, 

[See  Sub-Rule  (2)  of  Rule  4  Infra.} 

6.  A  deoree  was  obtained  for  a  debt  due 
from  the  deceased  father  of  oartein  minor 
sons  who  were  the  heirs,  against  their 
mother,  the  widow  of  the  deceased,  and  it 
was  found  that  it  was  not  intended  to  sue 
her  as  the  guardian  of  minors.  The  minors 
brought  the  suit  to  deolare  that  the 
decree  was  not  binding  on  them  and  that  it 
was  invalid,  as  it  had  been  obtained  without 
proper  parties  on  record. 


Bel&A The  widow  did  not  represent  the 


regulation  Vili  of  1100.  [Or. xxxil,*.  a 


altogether  ignored  and  there  was  nothing 
on  the  face  of  the  proceedings  to  show  that 
she  was  sued  as  representing  the  minor 
sons  who  were  the  heirs  of  the  deooased 
and  the  decree  would  not  bind  them  (F, 
B.),—  37  T.  L.  R.,70 

(=10T.L.  J.,  444). 

7.  ANair  husband  or  wife,  who  is  a 
minor  or  is  under  some  legal  disability  has 
got  the  right  of  presenting  a  petition  for 
dissolution  of  marriage  under  Seotion  5  of 
the  Nair  Regulation  (I  of  1088).  The  pro¬ 
cedure  in  the  case  of  suoh  petition  is  that 
prescribed  in  Chapter  XXX  of  the  Code  of 
Civil  Procedure  [  =*  Order  XXXII],  read 
with  the  relevant  Sections  of  the  Nair  Re- 
gulabion  itself  (If.  B.).- 

40  T.  L.  R.,  31 0 

<=15T.L.J.,  79). 

8.  See  also— 

Or.  XXXII,  r.  3.— 17  T.  L.  R„  166. 

„  xxxmr,  r.  10. — k.  p.,  m. 


Or.  XXXII,  r.2  [  =  S. 422 

=  Or. XXXII,  r. 2) 

I.  This  Bale  reproduces  the  correspond¬ 
ing  Bale  la  the  British  Indian  Oode,  with 

Bole  (1). 

II.  Asaotnpared  with  Seotion  422  of 
Regulation  II  of  1065,  the  changes  made 
are  ’.—The  words  “  Where  a  suit  is  institut¬ 
ed  ”  have  been  substituted  for  the  words 
"If  a  plaint  be  filed, "  in  Sub-Rule  (1),  The 
words  “  by  the  defendant  ”  which  ooourred 
after  the  word  “  person  ”  in  the  seoond 
sentence  of  the  old  Seotion  corresponding 
to  Snb-Bnla  (2)  have  been  omitted. 

III.  Neither  the  British  Indian  Oode  nor 
Begnlation  II  of  1065,  oontalns  the  Olansa 
“  No  order  directing... —...fact  of  minority" 
now  found  in  Sub-Rule  (1).  This  was  pat 
in  by  the  Seleot  Committee. 

It  may  be  noted  here  that  a  provision 
similar  to  the  above  Clanse  was  made  in 


the  1901  Bill  to  amend  the  British  Indian 
Civil  Procedure  Code,  and  the  Statement  of 
Objects  and  Reasons  said  "It  is  proposed 
to  follow  the  rnling  in  the  ease  of  Rattanbai 
7.  Chabildas  Lalloobhoy  (1888),  1.  L,  B.,  18 
Bom.  7,  and  lay  it  down  that  the  omission 
to  join  a  next  friend  is  not  a  nullity  but  an 
ir  regularity,  and  that  a  plaint  should  not  be 
strnokofi  exoept  when  it  appears, on  the  faoe 
of  it,  that  it  was  filed  by  a  minor,  or  when 
it  is  proved  to  have  been  filed  with  the 
knowledge  of  the  faot  of  minority  and  with 
the  intention  of  deoelvlng  the  Court  ana 
evading  the  payment  of  oosts  in  the  event  of 
failure." 

But  the  Seleot  ocmmittee  whioh  reported 
on  that  Bill  did  not  consider  it  necessary  to 
provide  speoially  for  the  oase  adverted  to 
by  the  High  Court  at  Bombay. 

Case  Law. 

1 .  A  Distriot  Judge  ordered  that  a  plaint 
be  taken  oft  the  file  with  oosts  to  be  re¬ 
covered  from  the  estate  of  the  plaintiffs 
who  were  deolared  to  be  minors. 

Held.— The  order  for  the  recovery  of  de¬ 
illegal.—  17  T.  L.  R.,  186. 

2.  Seotion  422,  0.  F.  0.,  does  not  make 
it  obligatory  on  a  next  friend  or  gnardian 
ad  litem  to  obtain  the  permission  of  the 
Court  before  etabingon  oath  or  patting  down 
in  writing  that  the  olaim  of  the  adversary 
is  true.  Suoh  an  admission  is  not  an  agree¬ 
ment  or  oompromise  within  the  meaning  of 
that  Seotion  and  may  therefore  be  acted  on 
by  the  Court  in  its  discretion  (F.  B.),— 

9T.L.  J.,  2i8. 

3.  See  also.—  . 

Or.  XXXIII,  r,  10.— K.  P„  488, 


Or.  XXXII,  r.  3  ]  THE  CIVIL  PROCEDURE  CODE 


3.  (1)  Where  the  defendant  is  a  minor,  the  Court,  on  being 
„  ,.  ,  ,,  satisfied  of  the  fact  of  his  minority,  shall  appoint 

Goaman  tor  the  suit  ,  , .  ,  , ,  . 

to  be  appointed  by  Court  a  proper  persrn  to  be  guardian  for  the  suit  for 
for  minor  defendant.  such  minor. 

(2)  An  order  for  the  appointment  of  a  guardian  for  the  suit 
may  be  obtained  upon  application  in  the  name  and  on  behalf  of  the 
minor  or  by  the  plaintiff. 

(3)  Such  application  shall  be  supported  by  an  affidavit  veri¬ 
fying  the  faot  that  the  proposed  guardian  has  no  interest  in  the  matters 
in  controversy  in  the  suit  adverse  to  that  of  the  minor  and  that  he  is  a 
lit  person  to  be  so  appointed.  The  affidavit  shall  further  state  the  name 
of  the  person  or  persons  on  whom  notice  has  to  be  served  under  the 
provisions  of  Sub-rule  (4;. 

(4)  No  order  shall  bo  made  on  any  application  under  this 
Buie  except  upon  notice  to  any  guardian  of  the  minor  appointed  or 
deolared  by  an  authority  competent  in  that  behalf  or,  whero  there  is  no 
such  guardian,  upon  notice  to  the  father  or  other  natural  guardian  of 
the  minor,  or,  where  there  is  no  father  or  other  natural  guardian,  to  the 
person  in  whose  care  the  minor  is,  and  after  hearing  any  objection 
which  may  be  urged  on  behalf  of  any  person  served  with  notice  under 
this  Sub-rule. 

(5)  When  the  enforcement  of  a  decree  is  applied  for  against 
the  heir  or  representative,  being  a  minor,  of  a  deceased  party,  a  guardian 
for  the  suit  of  such  minor  shall  be  appointed  by  the  Court,  and  the 
decree-holder  shall  serve  on  suoh  guardian  notice  of  such  application. 


Ur.  XXX 11,  r.  3  L=ds.4aa,  4815,  440 
=  Or.  XXXII,  r.  3  ] 

1.  Bale  3  reproduces  the  corresponding 
Bale  oi  the  British  Indian  Code,  excepting 
Sub-Rule  (5)  which  is  not  in  that  Code, 

II.  1.  Sub-Rule  {!)*— In  Section  m  of 
Regulation  U  of  1065,  the  words  “to  a  suit” 
ooouc  alter  the  word  “defendant/’  and 
alter  the  word  “minor”  at  the  end,  the 
following  words  occur  :~“£o  pnt  in  the  de¬ 
fence  for  sach  minor,  and  generally  to  act 
oahis  behalf  in  the  condaot  of  the  case,” 

2,  Sub-Rule  '(-£). — This  reproduces  the 
first  sentence  of  therfirBt  para  of  Section 
136  oi  the  old  Regulation, 


8.  Sub-Rule  (5).— The  first  sentence  of 
this  Sub-Rule  reproduces  the  seoond  sen¬ 
tence  of  the  first  para  of  seotion  436,  The 
second  sentence  of  this  Sub-Rule  was  added 
by  the  Select  Committee.  There  is  no  suoh 
provision  in  the  British  Indian  Code. 

The  old  Seotion  436  has  a  second  para¬ 
graph  for  which  see  next  Rule. 

4.  Sub -Rule  (4).—' This  Sub-Rule  is  new 
and  reproduces  Sub-Rule  (4)  of  the  British 
Indian  Code,  omitting  the  words  “the 
minor  and  to”  which  ooour  in  that  Code 
after  the  words'  “except  upon  notice 
to*”  The  deletion  was  made  by  the  Select 
Committee. 


REGTTLATION  VIII  OF  1100.  (  Or.  XXXII,  r.  3 


In  regard  to  this  Sab-Bale,  the  Indian 
Speoial  Committee  say  -.—'‘This  is  baaed  op- 
on  Seotion  448.  The  Committee  think  it 
accessary  to  ensure  that  notice  should 
reach  one  interested  in  the  minor’s  welfare, 
and  this  Hole  aims  at  seourtng  this  result.” 

S.  Sub-Bale  (S). — This  reproduces  Seo¬ 
tion  440  of  Begulation  II  of  1065.  The  ori¬ 
ginal  Bill  had  omitted  this  provision.  It  was 
added  by  the  Seleob  Committee. 

IU.  For  Form  of  Notice  to  minor  de¬ 
fendant  and  guardian,  see  Appendix  I, 
Form  No.  11. 


the  proceedings  against  her  as  such  repre¬ 
sentative  would  be  effectual  against  the  es¬ 
tate  notwithstanding  that  her  eons  who 
were  minors  were  not  impleaded  as  parties 
in  that  litigation. 

It  cannot  be  said  that  simply  because  a 
widow  who  is  in  possession  of  her  husband’s 
estate  does  not,  in  executing  documents,  es¬ 
pecially  promissory  notes  and  simple  debt 
bonds,  desoribe  herself  as  the  gnardian  of 
her  infant  sons  (who  are  his  only  heirs), 
she  mast  be  deemed  to  have  entered  into 
that  transaction  in  her  individual  oharaoter 
and  that  those  who  accepted  such  docu- 


1.  Whare  the  plaintiff  moved  for  the  ap¬ 
pointment  of  a  guardian  to  a  minor  defend¬ 
ant  and  the  Court  issued  notioe  bo  the  pro¬ 
posed  guardian  to  show  cause,  if  any, 
against  his  appointment,  but  the  notice 
was  not  served  on  him  personally  and  he 
did  not  appear  in  response  to  it  on  the  date 
fixed,  and  the  Munsiff  thereupon  appointed 
him  guardian  and  declared  him  ex  parte 
and  tried  and  disposed  of  the  suit  in  his  ab- 


The  Munsiff  should  have  taken  proper 
steps  to  appoint  a  proper  guardian  ad  Utevt 
and  thereafter  disposed  of  the  suit— 

SOT.L  R.,  46. 
Dist.— 36  T.  L.  R.,  261 

(  =10  T.  L.  J.,  371). 

2,  Ordinarily  where  a  minor  is  a  neces¬ 
sary  party  to  a  suit,  the  fact  of  his  not  be- 

the  omission  to  make  him  a  party.  This 
role  has  no  application  to  oases  where  the 
minor  although  not  a  party  would  have 
been  bound  by  the  deoree  or  order. 

Where,  therefore,  a  deoree  is  obtained 
against  a  widow  for  a  debt  due  from  her 
husband  and  where  the  deorec-holder  in 
execution  of  the  deoree  obtained  by  him 


Diss.— 87  73 

(  =10T.  L.  J„  144). 

Ref 19  T.  L.  J„  867. 

3.  Assuming  that  the  Court  should,  un¬ 
der  Seotion  436,  C.  P.  C.,  satisfy  itself  thab 
the  person  sought  to  be  appointed  as  the 
minor’s  guardian  ad  Utem  was  willing  to 
act  as  suoh  before  it  could  appoint  him  to 
that  office,  the  omission  to  do  so  is  only  an 
irregularity— it  may  be  styled  serious  irre¬ 
gularity— and  suoh  irregularity  does  not  of 
itself  go  to  vitiate  the  decree  passed  in  the 
stub.  It  will  be  of  oourse  open  to  the  minor 
who  is  afieobed  by  suoh  a  deoree  to  show  in 
subsequent  proceedings  that  the  irregu¬ 
larity  has  actually  prejudiced  his  rights, 
by  proving  that  the  claim  in  the  prior  suit 
was  au  invalid  one  or  bad  been  satisfied 
either  wholly  or  partially  at  the  date  of 
the  prior  suit  or  that  there  were  other  de¬ 
fences  which  could  have  been  but  were  not 

Care  should  be  taken  by  the  lower  Courts 
to  see  that  the  provisions  of  Seotion  436  are 

person  who  is  sought  to  be  appointed  as  guar¬ 
dian  ad  litem  does  not  appear  and  express 


Of.  XXXii,  r.  4  ]  The  Civil  Procedure  code 

4.  (1)  Any  person  who  is  of  sound  mind  and  has  attained 
majority  may  aot  as  next  friend  of  a  minor  or  as 
friand°  or  L”  wanted  his  guardian  for  the  suit : 
guardian  for  the  soil;. 

Provided  that  the  interest  of  such  person  is  not  adverse  to  that 
of  the  minor  and  that  he  is  not,  in  the  case  of  a  next  friend,  a  defendant 
or,  in  the  case  of  the  guardian  for  the  suit,  a  plaintiff. 

(2)  Where  a  minor  has  a  guardian  appointed  or  declared  by 
competent  authority,  no  person  other  than  such  guardian  shall  act  as 
the  next  friend  of  the  minor  or  be  appointed  his  guardian  for  the  suit 
unless  the  Court  considers,  for  reasons  to  be  recorded,  that  it  is  for  the 
minor’s  welfare  that  another  person  be  permitted  to  act  or  be  appointed, 
as  the  case  may  be, 

(3)  No  person  shall  without  his  consent  be  appointed 
guardian  for  the  suit. 

(4)  Where  there  is  no  other  person  fit  and  willing  to  act 
as  guardian  for  the  suit,  the  Court  may  appoint  any  of  its  officers  to  be 
such  guardian,  and  may  direct  that  the  costs  to  bs  incurred  by  such 
officer  in  the  performance  of  his  duties  as,  such  guardian  shall  be  borne 
either  by  the  parties  or  by  any  one  or  more  of  the  parties  to  the  suit,  or 


can  be  found,  to  appoint  any  of  its  officers 
to  be  snob  guardian  as  directed  iu  that  Sec¬ 
tion  (F.  B.),-  36  T.  IL.  R.,  261 

(=10  T.  L.J.,  371). 

Bef. -16  T,  L.  J.,  869, 

19  T.  L.  867. 

4,  A  decree  was  obtained  on  a  debt  bond 
against  the  members  of  an  undivided  Hindu 
family.  One  of  the  defendants  (the  plaintiff 
in  the  salt)  was  a  minor  and  was  not  pro¬ 
perly  represented  and  henoe  it  was  declared 
that  .the  decree  could  not  be  executed 
against  him.  Family  properties  -were  Bold  in 
Court  auction  in  execution  of  the  decree. 


Beldi—Tl he  Ooart  sale  was  only  a  voidable 
transaction  and  the  plaintiff  should  set  it 
aside  in  order  to  dear  the  ground  for  en¬ 
forcing  the  claim  for  partition.  Article  8  of 
the  Limitation  Regulation  applied  to  the 
suit. 


So  long  as  the  grounds  on  wliioh  the 
Court  Bale  is  Bought  to  be  cancelled  are 

quite  immaterial  whether  ,  the  suit  was 
brought  by  one  who  was  a  party  to  the 
litigation  or  who  was  not  a  party  to  it  or 
who  though  made  a  party  to  it  is  found  to 
have  been  not  properly  impleaded.— 

10T.L.  299. 

5.  A  decree  passed  against  a  person 
when  he  was  non  compos  mentis  and  was 
not  properly  represented  in  the  suit,  is 
made  without  jurisdiction  and  is  a  nullity.— 

14  t.  l.  j.,  m. 

6.  See  also— 

Or.  IX,  r.  13.—  21  T.  L.  Rt>  70. 

„  XXII,  r.  5.-24  T.L.  R„,2«, 

„  XXXII,  r.  1.-  37  T.  L.  R.  73 

(=10  T.  L,  J.,  AAA). 
»  „  r.  4.-34T.L.R  .,67. 

»  »  *.  7.-20T.L.ft.,a 


Regulation  Viii  of  1100.  { o.  xxxii,  r.  4 


out  of  any  fund  in  Court  in  which  the  minor  is  interested  and  may  give 
directions  for  the  repayment  or  allowance  of  such  costs  as  justice  and 
the  circumstances  of  the  case  may  require. 

(5)  When  a  guardian  for  the  suit  of  a  minor  defendant  is 
appointed,  and  it  is  made  to  appear  to  the  Court  that  the  guardian  is 
not  in  possession  of  any  or  sufficient  funds  for  the  conduct  of  the  suit 
on  behalf  of  the  defendant,  and  that  the  defendant  will  be  prejudiced  in 
his  defence  thereby,  the  Court  may,  from  time  to  time,  order  the 
plaintiff  to  advance  moneys  to  the  guardian  for  the  purpose  of  his  defence 
and  all  moneys  so  advanced  sljail  form  part  of  the  costs  of  the  plaintiff 
in  the  suit.  The  order  shall  direct  that  the  guardian,  as  and  when 
directed,  shall  file  in  Court  an  account  of  the  moneys  so  received  by  him. 


Or.  XXX 1 1 ,  r.  4  (1) '[  =  Ss.  425,  437 

=  Or.  XXXII,  r.  4  (2)  J 
„  r.  4  (2)  t= 

—  Or.  XXXII,  r.  4  (2)] 
„  r.  4  (3)  [= 

—Or,  XXXII,  r.  4  (S)] 
„  r.  4  (4)  [=  S.  436,  Para  2 

—Or.  XXXII,  r.  4(4) 
=  En.  Or.  65,  r.  13) 
„  r-  4  (5)  [  =  „  =  „  ) 

I.  Sub-Buie  (2).— Sections  425  and  437 
of  Regulation  II  of  1065  ran  as  follow 

“425.  Who  may  be  next  friend.— Any 
person  being  of  sound  mind  and  full  age 
may  act  as  next  friend  of  a  minor,  provided 
bis  interest  is  not  adverse  to  that  of  snob 


be  has  no  interest  adverse  to  that  of  the 


2.  Role  13  of  Order  LXV  of  the  Boles 
of  the  Supreme  Court,  1883,  is  as  follows:  — 
“13.  Where  the  Court  or  a  Judge  appoints 
one  of  the  solieitors  of  the  Court  to  be 
guardian  ad  litem  of  an  infant  or  person  of 
unsound  mind,  the  Oourt  or  Judge  may  . 
direot  that  the  costs  to  be  inourred  in  the 
performance  of  the  dnties  of  snob  offioe 
shall  be  borne  and  paid  either  by  the  patties 
or  some  one  or  more  of  the  parties  to  the 
oause  or  matter  in  which  such  appointment 
is  made,  or  out  of  any  fund  in  Court  in 
whlohsuoh  infant  or  person  of  unsound 
mind  may  bo  interested,  and  may  give  di¬ 
rections  for  the  repayment  or  allowanoe  of 
such  oosts  as  the  justice  and  oiuoumstanoes 
of  the  oase  may  require.” 


“437.  Who  may  be  guardian  ad  litem,— 
A  co-defendant  of  sound  mind  and  of  foil 
age  may  be  appointed  guardian  for  the  suit, 
if  he  has  no  interest  adverse  to  that  of  the 
minor,  bat  no  plaintiff  can  be  so  appointed.” 

IX.  Sub-Buie  (4),— 1.  Para  a  of  the  old 
Seotion  436  corresponding  to  this  Sub-Rule 
waB  as  follows  : — “Where  there  is  no  other 
person  fit  and  willing  to  aot  as  guardian  for 
the  suit,  the  Court  may  appoint  any  of  its 
officers  to  be  such  guardian,  provided  that 


III.  Sub- Buie  (5). -This  is  not  in  the 
British  Indian  Code.  It  is  an  addition  made 
by  the  Seleot  Committee. 


I .  Sait  by  an  nndivided  oo-paroenor  ior 
recovery  of  property  said  to  have  been  tres¬ 
passed  upon  by  the  guardians  of  the  minor 
daughters  of  his  deoeased  oo-paroeoer,  as 
the  deceased’s  legal  heir  and  representative 
on  the  ground  that  the  property  descends, 
as  such,  to  him  by  right  of  survivorship,  the 


0».  XXXII,  r.  5]  THE  CIVIL  PROCEDURE  CODE 

5.  (1)  Every  application  to  the  Court  on  behalf  of  a  minor, 
esentation  of  ot^er  than  an  application  under  Rule  10,  Sub-rule 
minorPby next  friend  or  (2),  shall  be  made  by  his  next  friend  or  by  his 
guardian  for  the  suit.  gnardian  for  the  suit. 

(2)  Every  order  made  in  a  suit  or  on  any  application  before 
the  Court,  in  or  by  which  a  minor  is  in  any  way  concerned  or  affected, 
without  such  minor  being  represented  by  a  next  friend  or  guardian  for 
the  suit,  as  the  case  may  be,  may  be  discharged,  and,  where  the  pleader 
of  the  party  at  whose  instance  such  order  was  obtained  knew,  or  might 
reasonably  have  known,  the  fact  of  such  minority,  with  costs  to  be  paid 
by  such  pleader. 


defendants  raised  the  plea  that  the  minors 
are  the  rightful  owners  of  the  property,  it 
being  their  father’s  self-acquisition. 

Beli.— The  plaintiffs  paternal  relation  of 
the  minors  who  olaims  adversely,  as  against 
them,  the  whole  property  to  be  his  cannot 
hold  the  position  of  their  gnardian  in  pre- 


2.  The  plaintiff  or  the  appellant  should 
able  tbe  official  gnardian  of  the  minor  de¬ 


incidental  to  the  eonduot  of  the  defense, 
and  should  take  oredit  for  the  same  at  the 
time  of  the  final  adjustment  under  the  de- 
oree.  If  the  plaintifi  or  the  appellant  suc¬ 
ceeds  in  the  ease,  the  final  deoree  should 
order  him  to  pay  the  costs  of  the  official 
gnardian,  giving  him  liberty  to  add  what  he 
should  so  pay  to  his  own  costs  of  the  suit  as 
against  the  minor  defendant  or  respondent, 


Order  XXXII,  Kule  4 


n  effeoted  by 
i  Code  of  1100. 


The  Proviso  to  Rule  4  requires  a  specifio 
order  only  in'oases  where  a  guardian  has 
been  appointed  for  the  person  or  property 
of  the  minor  by  a  Court  of  competent  juris¬ 
diction  and  a  person  other  than  suoh  a 
guardian  flies  a  snit  on  behalf  of  the  minor. 
There  is  no  warrant  for  holding,  on  the 
strength  of  the  Proviso,  that  leave  has  to 
be  obtained  from  Court  even  in  cases  not 
falling  under  the  above  category. 

Even  in  cases  covered  by  the  Proviso,  an 
express  order  of  Court  is  not  peremptory, 
and  a  suit  should  not  be  allowed  to  be  de- 

the  Intention  of  the  Oonrt  as  gatherable 
from  the  proceedings  relating  to  the  snit 
has  been  to  grant  suoh  permission _ 


Or.  XXXll.r.  5  [  =  Ss.  421,424 

=*Or,  XXXll,  r,  5] 

Sub.Rule  (1)  reproduces  Section  421  and 
Sub-Rule  (2),  Seotion  424,  of  Regulation  il  of 
1065. 


REGULATION  VIII  OP  1100.  [  Of.  XXXII,  r.  6 


6.  No  sum  of  money  or  other  thing  shall  be  received  or  taken 
by  a  next  friend  or  guardian  for  the  suit  on  behalf 
dian^not'6  to  ^receive  of  a  minor,  unless  he  has  first  obtained  the  leave  of 
money  without  leave  of  the  Court  and  given  security  to  its  satisfaction  that 
Court  and  giving  seo-  money  or  other  thing  shall  be  duly  accounted 

for  to,  and  held  for,  the  benefit  of  suoh  minor  : 

Provided  that,  where  the  next  friend  or  guardian  for  the  minor 
happens  to  be  the  parent  or  karanavan  of  such  minor,  the  Court'  may-, 
for  any  special  reason  to  be  recorded,  dispense  with  the  seoiinty,  when 
suoh  next  friend  or  guardian  is  after  decree  allowed  to  receive  any  sum 
of  money  or  any  property  on  behalf  of  the  minor. 


Or.  XXX 11 ,  r.  6  [=S- 1 


I.  t.  The  original  BUI  adopted  the  cor¬ 
responding  Role  of  the  British  Indian  Code 
whioh  was  a  reproduction  of  Section 
461  of  the  Code  of  1832.  Bat  the  Select 
Committee  considered  it  “more  expedient 
to  adhere  to  the  existing  provisions”,  and 
substituted  Seotion  441  of  Regulation  H  of 
1065,  in  place  of  the  new  provision  in  the 


a.  In  regard  to  the  old  Seotion  (441), 

ponded  to  the  1066  Bill  said  “Seotion 
461,  as  it  stands  in  the  British  Code,  does 
not  proteot  the  right  of  the  minor  in  the 
property  received  by  the  guardian  in  pur- 


“6.  Receipt  by  next  friend  or  guardian 
for  the  suit  of  property  under  decree  for  mi¬ 
nor.—  (1)  A  next  friend  or  guardian  for  the 

Court,  reoeiye  any  money  or  other  movable 
property  on  behalf  of  a  minor  either— 

(a)  by  way  of  compromise  before  decree 


(2)  Where  the  next  friend  or  guardian 
for  the  suit  has  not  been  appointed  or  de¬ 
clared  by  competent  authority  to  be  guar¬ 
dian  of  the  property  of  the  minor,  or,  hav¬ 
ing  been  so  appointed  or  declared)  is  under 
any  disability  known  to  the  Court  to  reoeive 
the  money  or  other  movable  property,  the 
Court  shall,  if  it  grants  him  leave  to1  receive 
the  property,  require  suoh  seourity  and  give 
such  directions  as  wiU,  in  its  opinion,  suffi¬ 
ciently  proteot  the  property  from  waste 
and  ensure  its  proper  application.” 

Case  Law. 

1.  Plaintiff,  a  childless  widow,  as  the 
heiress  of  her  deceased  husband,  sued  her 
father-in-law's  divided  brother  for  the  reco¬ 
very  of  a  hypothecation  amount  due  by  the 
latter  to  her  father-in-law.  The  lower 
Court  gave  her  a  deoree,  and  ordered  that 
before  she  drew  the  amount  adjudged  to 
her,  whioh  may  be  deposited  by  the  defend¬ 
ant  In  Court,  she  mnst  furnish  seourity  to 
indemnify  defendant,  her  reversioner. 

Held. — Seotion  441,  0.  P.  0„  prohibits 
the  next  friend’  or  guardian,  ad  litem,  of  a 
minor  party  from  taking  money  from  Court 
without  its  leave  and  without  giving  seen- 
rity.  To  impose  any  suoh  oondition  on  the 
widow  would  be  simply  fettering  her  with 
more  restrictions  than’thosimposedby.  the 


(b)  nuder  a  decree  or  order  in 
the  minor. 


it.  Where^.ai  in.tho  oase,  the  minor  could 
S  be  considered  to  have  come  forward 


f— 105. 
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Or.  XXXII,*.  7]  THE  OWll  PBOOKDCKE  CODE 

7.  (1)  No  next  friend  or  guardian  for  the  suit  shall,  without 
.  ,  the  leave  of  the  Court,  expressly  recorded  in  the 

Agreement  or  00m-  ,  .  ’ 

promise  by  next  friend  proceedings,  enter  into  any  agreement  or  compro- 
or  guardian  for  the  suit,  j^jgg  on  behalf  of  a  minor  with  reference  to  the 
suit  in  which  he  acts  as  next  friend  or  guardian. 

(2)  Any  such  agreement  or  compromise  entered  into  with 
out  the  leave  of  the  Court  so  recorded  shall  be  voidable  against  all 
parties  other  than  minor. 


to  execute  any  prior  deoree  or  order  of  the 
Court  in  her  iavonr  against  the  surety,  an 
order  passed  under  Order  XXXII,  Buie  6, 
oonld  not  he  considered  to  have  fallen  with- 
in  the  purview  of  any  of  the  ClanseB  of  Sec¬ 
tion  109.  The  remedy  of  the  minor  in  such 
esses  lies  if  at  all  in  a  separate  suit. 

The  old  Saotion  219  [new  Section  109]  re¬ 
stricted  its  operation  only  to  suretyship 
entered  into  before  the  passing  of  the  de¬ 
cree,  -whereas,  the  Oode  of  1100  has  enlarg- 
sd  the  scope  of  the  oases  in  whioh  the  sure- 
ty  oonld.be  held  liable  to  be  proceeded 
against  in  exeention. 

The  circumstanoes  under  whioh  soonrity 
is  given,  and  the  manifest  objeot  of  the  par¬ 
ties  in  taking  the  seonrity  may  be  looked 
into  in  determining  whether  the  particular 
case  in  hand  would  be  covered  by  Seotion 
109. 

Where  there  is  no  prior  executable  ordor 
or  decree  sought  to  be  enforced  in  the  pro¬ 
ceedings.  the  omission  to  raise  the  plea  of 
want  of  jurisdiction  at  the  earlier  stageB  of 

objection  to  the  application  in  execution— 
18  T.  L.  J.,  655. 

3.  A  reading  of  Seotion  Ml  and  Rule  0 
of  Order  XXXH  shows  that  it  relates  to  with¬ 
drawal  from  Court  of  money  belonging  to 
the  minors  available,  by  the  next  friend  or 
gnardlan.  Itoannot  presumably  relate  to 
transactions  out  of  Court.  Of  course,  the 
Court  will  have  to  enquire  into  the  pro¬ 
priety  of  the  transaction  from  the  stand¬ 
point  of  the  minor  parties  and  examine 


whether  their  interests  have  been  sufficient, 
ly  safeguarded  before  reoognislng  the 
same.  Bat  the  above  provisions  should  not 
be  oonstrued  as  plaoing  a  statutory  bar  to 
transactions  of  this  kind. 

Order  XXXII,  Rule  7,  relates  to  compro¬ 
mises  or  agreements  with  raspeot  to  the 
subjeot-matter  of  the  suits  to  whioh  minors 
were  parties.  The  provisions  of  this  Rule 
have  no  bearing  to  assignments  of  decrees, 
for,  they  presumably  relate  to  transactions 
between  the  minors  on  the  one  hand  and 
the  other  parties  to  the  suit  on  the  other. 

In  the  absence  of  any  statutory  prohibi¬ 
tion  deolaring  assignments  of  deorees  to 
whioh  the  minors  are  parties  without  the 
previous  sanction  of  the  Courts  are  ipso 
facto  void,  the  want  of  sanotion  oannot  be 
treated  as  a  valid  objeotlon  to  the  validity 
of  the  assignment.  The  provisions  of  Rules 
6  ana  7  of  Order  XXXII  cannot  be  oonslrn- 
ed  as  imposing  suoh  a  prohibition.  The 
Court  has,  however,  before  allowing  a  peti- 
tion  for  compromise,  to  consider  whether 
the  transaction  iB  benettoial  to  the  interests 
of  the  minor.-  This  oonld  be  done  at  any 
stage  of  the  proceeding— 

44  T.  L.  R.,  44H 

(=  18  T.  L.J„  1684), 


Oi.XXXll.r.7  [=S.  M2 

=  Or.  XX XU,  r.  7} 
The  words  “expressly  recorded  in  the 
proceedings”  found  in  Snb-Rule  (1),  and 
the  words  “so  reooraed''  in  Snb-Rnle  (2) 
are  additions. 


Regulation  Vili  of  1106.  [  Or.  xxxn,  r.  8 

8.  (1)  Unless  otherwise  ordered  by  the  Court,  a  next  friend 
shall  not  retire  without  first  procuring  a  fit  person 
fri6nd.rem<mb  °£  n6Xt  to  be  put  in  his  place  and  giving  security  for  the 
costs  already  incurred. 

(2)  The  application  for  the  appointment  of  a  new  next 
friend  shall  be  supported  by  an  affidavit  showing  the  fitness  of  the  person 
proposed,  and  also  that  he  has  no  interest  adverse  to  that  of  the  minor. 


Or.  xxjf.ii,  r.  9]  the  Oivix,  PaocEDtrRE  Code 

9.  (1)  Where  the  interest  of  the  nest  friend  of  a  minor  is  adverse 
Removal  of  next  to  tIiat  of  the  minor  or  where  he  is  so  connected 

friend.  with  a  defendant  whose  interest  is  adverse  to  that 

of  the  minor  as  to  make  it  unlikely  that  the  minor's 
interest  will  be  properly  protected  by  him,  or  where  he  does  not  do  his 
duty,  or  during  the  pendency  of  the  suit,  ceases  to  reside  within  Travan- 
oore,  or  for  any  other  sufficient  cause,  application  may  be  made  on  behalf 
of  the  minor  or  by  a  defendant  for  his  removal ;  and  the  Court,  if  satisfied 
of  the  sufficiency  of  the  cause  assigned,  may  order  the  next  friend  to  be 
removed  accordingly,  and  make  suoh  other  order  as  to  costs  as  it  thinks  fit, 
(2)  Where  the  next  friend  is  not  a  guardian  appointed  or 
declared  by  an  authority  competent  in  this  behalf,  and  an  application 
is  made  by  a  guardian  so  appointed  or  declared,  who  desires  to  be  him¬ 
self  appointed  in  the  place  of  the  next  friend,  the  Court  shall  remove  the 
next  friend  unless  it  considers,  for  reasons  to  be  recorded  by  it,  that 
the  guardian  ought  not  to  be  appointed  the  next  friend  of  the  minor,  and 
shall  thereupon  appoint  the  applicant  to  be  next  friend  in  his  place  upon 
suoh  terms  as  to  the  costs  already  iuourred  in  the  suit  as  it  thinks  fit. 

10.  (1)  On  the  retirement,  removal  or  death  of  the  next  friend 

of  a  minor,  further  proceedings  shall  be  stayed  until 
removal,*  Pet°o°!8  of*  mS  the  appointment  of  a  next  friend  in  his  place, 
mend. 

(2)  Where -the  pleader  of  such  minor  omits  within  a  reason¬ 
able  time,  to  take -steps  to  get  a  new  next  friend  appointed,  any  person 
interested  in  the  minor  or  in  the  matter  in  issue  may  apply  to  the  Court 
for  the  appointment  of  one,  and  the  Court  may  appoint  suoh  person  as 
it  thinks  fit. 


Oi>.  XXXll,r.9[  =  S.42C 

=  Or.  XXXII,  r.  9] 

I.  Sob-Rule  (I)  Is  the  sanie  as  Section 
426  oftheoia  Regulation,  with  the  follow- 
log  words  newly  added  at  the  end  :. — "and 
make  suoh  other  order  as  to  oosts  as  it 
thinks  fit.” 

a.  Snb-Rnle  (2)  is  new.  In  regard  to 
the  words  at  the  end  of  this  Snb-Rnle  re¬ 
garding  the  terms  as  io  oosts,  'the  Indian 
Special  ..Committee  who  added  the  words 

"and  shall  .thereupon.., . it, thinks  fit’’  to 

the  old  Indian  Beotlon  said  “The  Com¬ 
mittee  think  it  expedient  that  where  a 
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guardian  insists  on  his  right  to  be.appoint- 
ed  next  friend  in  the  place  oi  another  there 
should  be.  power  to  require  him  to  become 
liable  or  give  Beouritjr  for  oosts  in  tho  suit 
previously  inour.red .” 

Or.  XXX11,  r.  10  [=Ss.428,  429 

—Or.  XXXII,  r.  10  ] 

Sub-Rule  (1)  corresponds  to  Section  428 
qfiho  old  Code.  The  .wording  in  that  Sec¬ 
tion  was  "Q.n  the  death  or  removal  of  the 
next  friend . ” 

Snb-Rnle  (2)  reproduces  Section  429  of 
the.old.Oode. 


REGULATION  VIII  OF  1100.  [  Or.  XXXII,  r.  it 

ii.  (1)  Where  the  guardian  for  the  suit  desires  to  retire  or  does 
Retirement  removal  no(i  do  h's  duty,  or  where  other  sufficient  ground  is 
or  death  of  gnardianfor  made  to  appear,  the  Court  may  permit  such  guardian 
fchS3ai,i'  to  retire  or  may  remove  him,  and  may  make  such 

order  as  to  oosts  as  it  thinks  fit. 

(2)  Where  the  guardian  for  the  suit  retires,  dies  or  ds  re¬ 
moved  by  the  Court  during  the  pendency  of  the  suit,  the  Court  shall 
appoint  a  new  guardian  in  his  place. 


Or.  XXX  11,  r,  11  [=Ss.  438,  439 

=  Or.XXXJI,r.l2] 

The  corresponding  Sections  of  the  old  Re¬ 
gulation  were  as  follow  : — 

*‘438,  Guardian  neglecting  Ms  duty  may 
be  removed, — Costs.— If  the  guardian  for 
the  soil  of  a  minor  defendant  doss  not  do 
his  duty,  or  If  other  snffioient  ground  he 
made  to  appear,  the  Court  may  remove  him, 
and  may  order  him  to  pay  suoh  oosts  as 
may  have  been  occasioned  to  any  party  by 
his  breach  of  duty,” 

“4S9.  Appointment  in  glace  of  guardian 
dying  pendente  lite, — It  the  guardian  for 
the  suit  dies  pending  suoh  suit,  or  is  remov¬ 
ed  by  the  Court,  the  Court  shall  appoint  a 
new  guardian  in  his  plaoe," 

Case  Law. 

It  is  well-settled  that  a  minor  oan  re¬ 
open  a  deeree  on  the  ground  not  alone  of 
fraud,  but  also  of  gross  negligenoe  on  the 
part  of  the  guardian.  Whether  there  has 
been  gross  negligenoe  on  the  part  of  the 
guardian  must  neoessarily  depend  upon  the 
faots  and  oiroumstances  of  eaoh  ease.  Mere 
non-appearance  at  the  trial  would  not 
amount  to  gross  negligenos  if  there  was  no 
good  gronnd  of  defenoe  to  put  forward  on 
the  minor’s  behalf  but  It  would  be  gross  ne- 
gligenoe  not  to  defend  the  suit  if  there  was 
a  valid  defenoe  available. 

Though  the  failure  of  the  person  sought 
to  be  appointed  guardian  ad  Ulcm  oi  a  ml* 
nor  defendant  to  signify  his  willingness 


to  aot  as  guardian  is  only  an  irregularity 
which  by  itself  would  not  vitiate  the  deoree, 
the  safer  course,  when  the  person  sought  to 
be  appointed  guardian  ad  litem  does  not 
appear  and  express  his  willingness  to  aot  as 
suoh,  would  be  for  the  Court  to  see  if  there 
le  any  person  other  than  the  person  nomi¬ 
nated  lit  and  willing  to  aooept  that  ofiioe, 
and,  if  no  snob  person  oan  be  .found,  to  ap. 
point  any  of  its  officers  to  be  suoh  guardian  as 
direeted  in  Section  436  [Rales  3  ft  4],  In  the 
oase.the  4th:dbfendant  aooepted.the  offioe  of 
plaintiff’s  guardian  and  filed  a  written  de¬ 
fence.  But  she  failed  to  file  a  further  written 
statement  when  called  upon  by  the  Conrt, 
and  the  Court  punished  her  nnder  Seotion 
108  [=Or.  8,  r.  10]  for  non-oomplianoe  with 
the  order  of  the  Court  vis,,  by  deoreelng  the 
suit.  The  question  was  whether  the  dis¬ 
obedience  of  the  order  of  the  Court  oould  be 
visited  with  the  penalty  provided  in  Seotion 
108  as  against  the  minor.  It  is  sufficiently 
glear  from  the  language  of  the  Seotion  that 
the  Legislature  meant  the  provision  to  :be 
used  only  very  sparingly  even  as  against 
the  real  offender.  Muoh  less  oould  that 
provision  be  oalled  to  aid  when  the  real 
party  to  a  suit  is  a  minor  and  the  ofiender 
is  the  guardian.  Seotion  438  expressly 
provides  for  oases  where  the  guardian  of  a 
minor  defendant  does  not  do  his  duty, 

tfl  T.  L.  J,,AM. 


Of.  XXXII,  r.  t2  ]  The  CIVIL  PBOOEDTTBE  code 


12.  (1)  A  minor  plaintiff  or  a  minor  not  a  party  to  a  suit  on 
whose  behalf  an  application  is  pending  shall,  on 
bynSmw platatifl^oTap-  attaining  majority,  elect  whether  he  will  proceed 
plioanb  on  attaining  wifch  the  suit  Or  application, 
majority. 

(2)  Where  he  elects  to  proceed  with  the  suit  or  application, 
he  shall  apply  for  an  order  discharging  the  next  friend  and  for  leave  to 
proceed  in  his  own  name. 

(8)  The  title  of  the  suit  or  application  shall  in  such  oase  be 
corrected  so  as  to  read  henceforth  thus 

“A.  B.,  late  a  minor,  by  C.  D.,  his  next  friend,  but  now  having  at¬ 
tained  majority.” 

(4)  Where  he  elects  to  abandon  the  suit  or  application,  he 
shall,  if  a  sole  plaintiff  or  sole  applicant,  apply  for  an  order  to  dismiss 
the  suit  or  application  on  repayment  of  the  costs  incurred  by  the 
defendant  or  opposite  party  or  which  may  have  been  paid  by  his  next 
friend. 

(5)  Any  application  under  this  Buie  may  be  made  ex  -parte  : 
but  no  order  discharging  a  next  friend  and  permitting  a  minor  plaintiff 
to  proceed  in  his  own  name  shall  be  made  without  notice  to  the  next 
friend. 

Or. XXXII,  r.  12.(1)  [=S.430  Sub-Rule  (<5), -Section  433  o£  the  old 

—Or,  XXX n,  r.  12  (1)  ]  Code  vras  as  follows 


REGULATION  VIII  OP  1100.  [  Or.  XXXII,  r.  14 


13.  (1)  Where  a  minor  co-plaintiff  on  attaining  majority  desires 
Whore  minor  00-  to  repudiate  the  suit,  he  shall  apply  to  have  his  name 
plaintiff  attaining  ma-  struck  out  as  co-plaintiff ;  and  the  Court,  if  it  finds 
Safe7  Sait!'”5  t0  repm’  he  is  not  a  necessary  party,  shall  dismiss  him 
from  the  suit  on  such  terms  as  to  costs  or  otherwise 

as  it  thinks  fit. 

(2)  Notice  of  the  application  shall  be  served  on  the  next 
friend,  on  any  co-plaintiff  and  on  the  defendant. 


(3)  The  costs  of  all  parties  of  such  application  and  of  all  or 
any  proceedings  theretofore  had  in  the  suit,  shall  be  paid  by  such  persons 
as  the  Court  directs. 


(4)  Where  the  applicant  is  a  necessary  party  to  the  suit, 
the  Court  may  direct  him  to  be  made  a  defendant. 


14.  (1)  A  minor  on  attaining  majority  may,  if  a  sole  plaintiff, 
apply  that  a  suit  instituted  in  his  name  by  his  next 
propTfsaTt^h10  °r  im"  friend  be  dismissed  on  the  ground  that  it  was  un¬ 
reasonable  or  improper. 


she  attained  majority,  apply  under  Seotion 
481,  for  the  discharge  of  her  next  friend  and 
for  leave  bo  proceed  with  the  suit  in  her  own 
name,  the  suit  should  have  been  dismissed. 


Or.  XXX11.P.  13  [=>S.434 

=Or.  XXXII,  r.  IS] 
Seotion  434  of  Regulation  II  of  1068  was 
as  follows 


Held.- There  had  been  no  sneh  material 
irregularity  as  had  prejudiced  the  parties. 

Although  the  minor  became  am  juria  be¬ 
fore  the  conclusion  of  the  suit  in  the  Court 
of  firnt  instanoe,  she  was  not  in  any  way 
prejudiced  nor  were  her  opponents  preju¬ 
diced  by  not  having  her  next  friend  struck 
off  the  reoord.  Her  oondnct  in  appealing  in 
her  own  name  was  of  itself  a  sufficient  in¬ 
dication  of  her  eleotion  to  adopt  the  work 

her  next  friend  and  the  lower  Appel¬ 
late  Court  was  therefore  right  in  granting 


“434.  When  minor  co-plaintiff  coming 
off  age  deairea  to  repudiate  auit — A  minor 
co-plaintiff  on  ooming  of  age  and  desiring  to 
repudiate  the  suit  mnst  apply  to  have  his 
name  sbruok  ont  as  oo-plaintiff ;  and  the 
Oonrt,  if  it  finds  that  he  is  not  a  necessary 
party,  shall  dismiss  him  from  the  suit  on 
suoh  terms  as  to  oosts  or  otherwise  as  it 


Notice  of  the  application  shall  be  served 
on  the  next  friend  as  well  as  on  the  defend¬ 
ant,  and  it  must  he  proved  by  affidavit  that 
the  late  minor  has  attained  his  full  age. 
The  oosts  of  all  parties  of  such  application. 
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(2)  Notice  of  the  application  shall  be  served  on  all  the  parties 
concerned ;  and  the  Court,  upon  being  satisfied  of  such  unreasonableness 
or  impropriety  may  grant  the  application  and  order  the  next  friend  to 
pay  the  costs  of  all  parties  in  respect  of  the  application  and  of  anything 
done  in  the  suit,  or  make  such  other  order  as  it  thinks  fit. 

15.  The  provisions  contained  in  Rules  1  to  14,  so  far  as  they  are 
Application  ot  Bales  applicable,  shall  extend  to  persons  adjudged  to  be 
to  persona  ot  nnsoand  of  unsound  mind  and  to  persons  who  though  not  so 
mmd  adjudged  are  found  by  the  Court  on  inquiry,  by 

reason  of  unsoundness  of  mind  or  mental  infirmity,  to  be  incapable  of 
protecting  their  interests  when  suing  or  being  sued. 


REGULATION  VIII  OF  1100.  [  Of.  XXXIII,  r.  i 


ORDER  XXXHI. 

Suits  by  Paupers. 

i.  Subject  to  the  following  provisions,  any  suit  may  be  instituted 
Suits  may.be  insti-  by  a  pauper, 
tubed  in  forma  pau- 

Explanation. — A  person  is  a  “pauper”  when  he  is  not  possessed 
of  sufficient  means  to  enable  him  to  pay  the  fee  prescribed  by  law  for 
the  plaint  in  such  suit. 


Order  XXX 1 1 1  :-“The  chief  point  to 
be  noticed  in  this  Order  is  that  panpers  are 
allowed  to  bring  all  suits,  inolnding  suits 
ior  libel,  loss  of  caste,  and  assault.  There 
is  no  reason  why  paupers  should  not  vindi¬ 
cate  their  oharacter,  or  go  without  a  civil 
remedy  in  oases  of  assault.  Again,  a  pauper 
is  not  the  less  so,  because  he  has  in  posses¬ 
sion  a  sum  of  a  hundred  rupees  .or  less. 
This  maximum  sum  is  sufficiently  low. 
Lastly,  questions  arising  between  the  Go¬ 
vernment  and  the  plaintiff  in  respect  of  re¬ 
alising  Court  fee  are  subjected  to  appeal.” 

Notes  on  Clauses. 

Case  Law. 

The  Legislature  contemplates  two  distinct 
stages  in  dealing  with  applications  to  sue 
in  forma  pauperis.  The  first  stage  maybe 
taken  to  be  that  until  the  issue  of  a  notioe 
fixing  a  specified  date  for  the  hearing  to  the 
Government  pleader  and  the  opposite  party. 
In  this  stage,  the  Const  is  empowered  to 
examine  the  applioant  or  his  agent  as  re¬ 
gards  the  applicant’s  pauperism  and  the 
merits  of  the  olaim.  The  examination  con¬ 
templated  at  this  stage  is  to  ensure  dear¬ 
ness  or  to  ascertain  definitely  the  facts  ne¬ 
cessary  to  apprise  the  Court  of  the  exact 
nature  of  the  right.  After  such  an  exa¬ 
mination,  the  Court  is  empowered  to  reject 
the  application  if  the  prohibitions  specified 
in  Seotion  392  [Or.  XXXIII.  r.  6]  are  found 

The  seoond  stage  commences  with  the 
issue  of  the  notioe  to  the  other  tide  and  the 
Government  pleader.  In  this  stage,  the 


Court  is  allowed  to  conduct  Bn  enquiry-re¬ 
lating  to  the  application  and  allow  the  par¬ 
ties  to  adduce  euoh  evidence  as  they  may 
have  in  the  matter.  This  enquiry  has  to 
be  oonfined  to  the  question  of  pauperism 
alone  and  not  to  the  merits  of  the  claim. 
After  the  enquiry  is  oonolnded,  an  oppor- 
tunity  is  given  to  the  counter-petitioner  or 
the  Sirkar  to  advance  any  argument  that 
they  may  have  for  making  out  thnt  the  case 
falls  within  the  provisions  of  Seotion  392  or 
Rule  5  of  Order  XXXIII.  This  could  mean 
that  they  are  given  an  opportunity  to  make 
out  that  from  the  plaint  as  drawn  up  con¬ 
sidered  along  with  the  statement  of  the  ap¬ 
plioant  or  his  agent  reoorded  under  Seo¬ 
tion  391  of  the  old  Code  or  Rule  4  of  Order 
XXXHI  of  the  new  Code,  no  oanse  of  aotion 
is  disclosed.  For  this  purpose,  the  evidence 
recorded  in  the  second  stage  could  not  be 
nsed  as  the  same  had  to  be  oonfined-  to  the 
question  of  pauperism  alone. 

‘Cause  of  action’  in  Riile  5  of  Order 
XXXHI  means  a  good  subsisting  cause  of 
action  capable  of  enforcement  in  Court  aud 
calling  for  an  answer,  and  not  barred  by 
the  law  of  limitation  or  any  other  law.— 

19  T.  L.J.,  esi. 


On.  XXXHI,  i*.  l'[  =  S,  386 

=  Or.XXXm,r.l\ 
1.  This  Bole  is  the  same  as  Seotion  386 
of  Regulation  H  of  1065.  For  the  word 
“brought”  in  the  old  Section  the  word  “in- 
stituted"  is  used. 


JP— 106 
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H.  1.  In  the  British  Indian  Code,  the 
Explanation  to  this  Bole  which  reproduces 
Section  401  at  the  1882  Code,  is  as  follows:- 
‘‘Sxplanatim.-A  person  is  a  "pauper"  when 

enable  him  to  pay  the  fee  prescribed  by 
law  for  the  plaint  in  suoh  suit,  or,  where  no 
such  fee  is  prescribed,  when  ho  is  not  en¬ 
titled  to  property  worth  one  hundred  ru¬ 
pees  other  than  his  necessary  wearing  ap¬ 
parel  and  the  subject-matter  of  the  suit.’’ 

This  Explanation  was  adopted  in  toto  in 
the  original  Bill ;  hut  the  Select  Committee 

deleted  the  wordB— “or  where _ of  the 

suit,” 

2.  It  may  be  noted  here  that,  in  the 
Statement  of  Objeots  and  Reasons  append¬ 
ed  to  the  Bill  which  beoame  Regulation  II 
of  1065,  it  was  statod  ' “The  latter  part  of 
the  Explanation  to  Section  401  (Indian 
Code)  is  omitted,  as  it  is  likely  to  give  room 
to  unnecessary  enquiries  without  adequate 
advantage.’’—  S.O<£  R.,  Para,  BO. 

HI.  (1)  When  a  man  seeks  permission 
to  sue  as  a  pauper,  the  Court  to  whom  the 
application  is  made  is  hound  to  investigate 
the  merits  of  the  claim.  It  is  only  after  satis¬ 
fying  itself  that  the  petitioner  has  a  prirra 
Jade  oase  against  the  defendants  named 
in  his  plaint,  that  the  olaim  is  not  barred  by 
limitation  and  that  the  suit  is  one  whioh  a 
man  may  te  allowed  to  institute  as  a  pauper, 
the  Court  can  proceed  to  enquire  into  his 
alleged  pauperism  and  make  a  final  order  to 
allow  or  reject  his  application. 

ed  to  sue  as  a  pauper  is  no  ground  to  allow 
him  to  appeal  as  a  pauper  against  the  de- 
oree  of  the  Court  of  first  instance.  The 
Appellate  Court  must  see  reason  to  believe 
that  the  decision  of  the  Court  below  is  con¬ 
trary  to  law  or  is  otherwise  erroneous  or 
unjust  before  granting  the  prayer  to  appeal 
in  forma  pauperis. 

(S)  The  permission  given  to  a  man  to  sue 
or  to  appeal  as  a  pauper,  does  not  altogether 


exonerate  him -from  the  payment  of  institu¬ 
tion  fees.  The  permission  has  merely  the 
effect  of  postponing  the  period  of  payment 
of  the  amount  due  to  the  Sirkar.  If  a  pau¬ 
per’s  olaim  is  entirely  disallowed,  the  de- 
oroo  ought  to  state  the  amount  of  the  in¬ 
stitution  fee  whioh  ho  would  have  paid  if 
he  had  not  been  permitted  to  sue  as  a  pau¬ 
per,  and  it  ought  to  state  that  he  is  liable 

succeeds  in  his  olaim  wholly  or  partially, 
the  decree  ought  to  state  what  amount  of 
the  institution  fee  the  Sirkar  is  entitled  to 
recover  from  defendant  and  what  amount 
(if  any)  from  the  plaintiff. 

(4)  To  enable  the  Government  to  reoovor 
the  institution  fee,  it  is  necessary  that  the 
Oourts  should  furnish  the  Government  with 
copies  of  decrees  in  suits  and  appeals.  (Civil 
Circular  No.  3  of  1058)— 


Guide,] 


Civil  Courts 


partial  dispauperisa- 
tobe  contemplated  by 
Procedure.  The  Code 


reoogniseB  no  degrees  in  pauperism.  A 
person  is  for  the  purposes  of  Chapter  XXVI 
relating  to  pauper  suits  either  a  pauper  or 
not  a  pauper.  Ho  is  a  pauper  if  he  is  unable 
to  pay  the  fee  prescribed  for  the  suit  that 
he  proposes  to  institute,  whatever  may  be 
extent  of  his  inability.  If  his  means  do 
not  enable  him  to  pay  the  full  fee,  however 
small  may  be  the  amount  required  to  make 


purpose  of  Ohapter  XXVI  of  the  Civil  Pro¬ 


following  Seotion  in  the  old  Begulation, 

“387.  What  suits  exoepted.—No  suit 
shall  ba  brought  by  a  pauper  to  reoover 
compensation  for  loss  of  caste,  libel,  slan¬ 
der,  abusive  language  or  assault,’’ 


m 
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pauper,  tta  plaintiffs  alienees  under  defendants  1  to  i.  The  plain 
This  contention  tifl  asserted  that  the  family  properties  wer 
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Or.  XXXIII,  r.  2  ]  TffB  01711,  PaMBOffSE  0»DE 


2,  Every  application  for  permission  to  sue  as  a  pauper  shall 
Oo  teats  of  a  lioa  00a*®u  the  particulars  required  in  regard  to  plaints 
tion.n  011  "  iu  suits :  a  sohedule  of  any  movable  or  immovable 

property  belonging  to  the  applicant,  with  the  esti¬ 
mated  value  thereof,  shall  be  annexed  thereto  ;  and  it  shall  bo  signed 
and  verified  in  the  manner  prescribed  for  the  signing  and  verification 
of  pleadings. 


3.  Notwithstanding  anything  contained  in  these  Buies,  the  ap- 
„  ,,  r  plication  shall  be  presented  to  the  Court  by  the  ap- 

Presentatton  of  ap-  , .  ,  .  .  ,  ,  f  r 

plioaMon.  plioant  in  person,  unless  he  is  exempted  from  ap¬ 

pearing  in  Court,  in  which  case  the  application  may 
be  presented  by  an  authorised  agent  who  can  answer  all  material 
questions  relating  to  the  application,  and  who  may  be  examined  in  the 
same  manner  as  the  party  represented  by  him  might  have  been  examined 


own,  oan  bo  allowed.to  Bue  in  forma  pan-  therefore  permission  should  be  aooorded 
peris  lor  the  removal  of  the  Karanavan  for  suing  in  forma  pauperis,  and  especially 
from  hia  office  and  fot  setting  aside  the  as  the  .verification  required  by  law  had  been 


REGULATION  VIII  OF  1100.  ( Of.  XXXIII.  r.  5 

4.  (1)  Where  the  application  is  in  proper  form  and  duly 
pr  esented,  the  Court  may,  if  it  thinks  fit,  examine 
pl*:rnMDn  °f  aS*  the  applicant,  or  his  agent  -when  the  applicant  is 
allowed  to  appear  by  agent,  regarding  the  merits 
of  the  claim  and  the  property  of  the  applicant. 

(2)  Where  the  application  is  presented  by  an  agent,  the 
Court  may,  if  it  thinks  fit,  order  that  the  applicant 
0mrtr^ySdora8rgeap-  be  examined  by  a  commission  in  the  manner  in 
examined  tjj0  examination  of  an  absent  witness  may  be 


5.  The  Court  shall  reject  an  application  for  permission  to  sue  as 
^  Bejeotion  o f  applioa-  a  pauper — 

(<s)  where  it  is  not  framed  and  presented  in  the  manner 
prescribed  by  Rules  2  and  3,  or 
(b)  where  the  applicant  is  not  a  pauper,  or 
(0)  where  he  has,  within  two  months  next  before  the 
presentation  of  the  application  disposed  of  any 
property  fraudulently  or  in  order  to  be  able  to 
apply  for  p  ermission  to  sue  as  a  pauper,  or 

(d)  where  his  allegations  do  not  show  a  cause  of 

action,  or 

(e)  where  he  has  entered  into  any  agreement  with  re¬ 

ference  to  the  subject-matter  of  the  proposed  suit 
under  whioh  any  other  person  has  obtained  an 
interest  in  such  subject-matter. 


without  the  junotion  of  the  junior-  mem¬ 
bers,  the  presentation  of  the  application  to 
admit  the  suit  in  forma  pauperis  -without 
the  presenoe  of  the  junior  members  the  00- 
plalntiiis  may  be  taken  to  be  substantial 
compliance  with  the  provisions  of  Order 
XXXIII,  Buie  8—  19  T.  L,  J.,  402. 


Or.  XXXIII,  r.  7. — 16  T.  L.  d.,  430. 


Case  Law. 

See— 

Or.  XXXHI _ 19  T.  L.  J.,  684. 

r.  1.— SOT.  L.  R„  288 

(=4T.  L.J.,  289). 
„  r.  7.-  38  T.  L.  R,  27 

(=10  T.  L.  J„  248). 


Or.  XXX 1 1 1 ,  r.  5  [=Ss.  390,  392 

=  Or.  XXXUI,  r.  5  ] 
I.  Clause  (a)  is  the  same  as  Seotion  390 
of  the  old  Code, 
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6.  Where  the  Court  sees  no  reason  to  reject  the  application  on 
Notioe  of  day  for  any  °*  t^le  gronn^s  stated  in  Rule  5,  it  shall  fix  a 

ceoeiying  evidence  of  day  (of  which  at  least  ten  days’  clear  notice  shall 
applicant  s  pauperism.  given  to  the  opposite  party  and  the  Government 
pleader)  for  receiving  such  evidence  as  the  applicant  may  adduce  in 
proof  of  his  pauperism,  and  for  hearing  any  evidence  which  may  be 
adduced  in  disproof  thereof. 

7.  (1)  On  the  day  so  fixed  or  as  soon  thereafter  as  may  be  con¬ 

venient,  the  Court  shall  examine  the  witnesses  (if 
Procedure  at  hearing.  an^  orl  either  side,  and  may  examine  the  applicant 
or  his  agent,  and  Bhall  make  a  memorandum  of  the  substance  of  their 
evidence. 


(2)  The  Court  shall  also  hear  any  argument  which  the 
parties  may  desire  to  offer  on  the  question  whether,  on  the  face  of  the 
application  and  of  the  evidence  (if  any)  taken  by  the  Court  as  herein 
provided,  the  applicant  is  or  is  not  subject  to  any  of  the  prohibitions 
specified  in  Rule  5. 


(3)  The  Court  shall  then  either  allow  or  refuse  to  allow  the 
applicant  to  sue  as  a  pauper,  or  direct  that  the  application  be  filed  as  a 
plaint  on  the  applicant  paying  the  requisite  court-fee  ■  within  such  time 
as  the  Court  may  allow. 


regulation  viii  of  1100.  [  Or.  XXXIII,  r.  7 


this  Section,  convert  hia  application  into  a 
plaint,  by  paying  into  Oonrt  the  neaessary 
oourt-fees,  and,  unless  the  Court,  for  rea¬ 
sons  to  be  recorded  considers  the  applica¬ 
tion  to  have  been  made  in  bad  f  aith,  such 
plaint  shall,  for  the  purposes  of  the  law  of 
limitation  for  the  time  being  in  force,  be 
deemed  to  have-been  presented  on  the  day 
on  which  the  application- was  made  and  not 
on  the  day  on  whloh  the  oourt-fees  are 


Held. — There  was  no  restriction  to  the 
Court’s  power  to  reject  the  application  at 
any  stage  if  it  was  found  that  the  provi¬ 
sions  otSeefions 8S8and389  [=Or.XXint 
rr.  S  and-  3]-  had  nothean  oomplied  withi— 
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8.  'Where  the  application  is  granted,  it  stall  he  numbered  and 
Bwocdaro  If  a  Ilea-  re8'Bterea> and  sha11  1,6  deemed  the  plaint  in  the 
ttaaadjnttted.  °PP  suit,  and  the  suit  shall  proceed  in  all  other  respects 
as  a  suit  instituted  in  the  ordinary  manner,  except 
that  the  plaintiff  shall  not  he  liable  to  pay  any  court-foe  (other  than 
fees  payable  for  service  of  process)  in  respect  of  any  petition,  appoint¬ 
ment  of  a  pleader  or  other  proceeding  connected  with  the  suit. 

g.  The  Court  may,  on  the  application  of  the  defendant,  or  of 
the  Government  pleader  of  which  seven  days’  clear 
Dispauparing.  notice  in  writing  has  been  given  to  the  plaintiff  order 

the  plaintiff  to  he  dispaupered— 

(а)  if  ho  is  guilty  of  vexatious  or  improper  conduct  in 

the  course  of  the  suit; 

(б)  if  it  appears  that  his  means  are  such  that  he  ought 

not  to  eontinue  to  sue  as  a  pauper  ;  or 
(e)  if  he  has  entered  into  any  agreement  with  reference 
to  the  subject-matter  of  the  suit  under  which  any 
other  person  has  obtained  an  interest  in  such  Bub- 
ject-matter. 


Or. XXX 111,  a.  8[=S.395 

—Or.  XXXlil,  r.  8  ] 


0n.XXXlll,r.9[=  S.  899 

=Or.  XXXlil,  r.  9  ] 

Case  Law. 

1.  The  language  employed  in  Olanse  (6), 
Section  399  of  the  0,  P.  0.,  appears  In  show 
that  in  order  that  that  provision  may  he  sno- 
oeBsfolly  invoked,  the  applloant  should  prove 
that  subsequent  to  the  date  of  the  order  ad¬ 
mitting  the  plaint  in  forma  pauperis,  thoro 
has  been  a  change  in  the  circnm3tanoes  of 
the  counter-petitioner  or  that  any  item  of 
property  which  was  then  considered  as  of  no 
value  had,  by  change  of  oironmstanoes,  be¬ 
come  valuable  and  marketable  or  that  some 
item  of  property  has  since  been  dissovered 


as  belonging  to  the  plaintiff  counter-peti¬ 
tioner  and  that  that  property  was  available 
to  him  for  payment  of  Court  fees  or  some 

37  T.  L.  R-,  102 

(=11  T.  L.J.,  300). 

2,  Where  the  plaintiffs  who  have  insti¬ 
tuted  the  suit  as  paupers  transfer  the  suit 
properties  after  ths  suit  is  decreed  ex  parte, 
suoh  transfer  does  not  become  a  traneaotiou 
falling  under  Clause  (a)  dr  Clause  (e)  of 
Seotion,  399  0.  P.  0-,  by  reason  of  the  ex 
parte  deocee  having  been  vacated.  Transfer 
could  not  affeot  the  Sirkar,  as  their  rights 
are  sufficiently  protected  by  the  first  charge 
given  to  them  by  Seotion  393  [Rule  10] _ 

16  t.  l.  d.,  re, 


regulation  viii  of  iioo.  {  Or.  XXXIII,  1. 10 


10.  Where  the  plaintiff  suooeads  in  the  suit,  the  Court  shall 
Ctas!is  where  aa  or  oaloula,to  tlla  amouaii  °f  COUrt-fees  which  would  have 
»oooooL.W  ate  paap0r  been  paid  by  the  plaintiff  if  he  had  nob  been  permit¬ 
ted  to  sue  a3  a  pauper ;  such  amount  shall  be  re* 
oavarableby  the  Government  from  any  party  ordered  by  the  decree  to  pay 
the  same,  and  shall  be  a  first  oharge  on  the  subj sot-matter  of  the  suit. 


Or,  XXX  111, 

Tiis  latter  pa 
Regulation  wi 


.10  [~S.  396 

—Or.  XXXU1,  r.  10} 


jecb-mafiter  of  the  suit,  and  shall  also  be 


As  the  Criminal  law  declines  to  hold  a 
minor  below  the  age  of  seven  responsible 
for  his  actions,  it  will  be  anomalous  if  there 
bo  nothing  to  prevent  that  same  ohild  be¬ 
ing  retrospectively  made  liable  when  he 
became  sui  juris  for  a  civil  liability. 


ratable  under  this  Code.” 


1.  Government  has  power  to  reoover  the 
institution  fees,  in  a  pauper  suit  from  the 
unsuccessful  defendant  independently  of 
plaintiff;  but  a  subsequent  reversal  of  the 
original  decree,  on  appeal,  makes  the  Go* 
vernmenfc  liable  to  refund  the  fees  so  re¬ 
covered. 


Per  T.  Sadasiva  Iyer,  0.  J.-Though  the 
plaintiffs  are  now  majors  they  were  minors 
when  the  decree  was  passed,  C.  P.  C.  Sec¬ 
tion  420  I>  Or.  XXXII  r.  1]  does  not  mean 
that  the  minor  plaintiff  can  also  be  made 
personally  liable,  bat  that  the  nexb  friend 
shall  not  be  liable  usaally,  that  the  minor’s 
estate  should  be  usually  made  liable  if  the 
next  friend  had  not  acted  very  negligently 
or  fraudulently  and  that  in  exceptional 
oases,  however,  the  nexb  friend  oan  be  made 
liable. 


The  Court  to  which  a  decree  in  a  pauper 
suit  is  transferred  for  execution,  has  power 
to  deoide  questions  relating  to  the  reoovery 
of  institution  fees, —  5  T.  L.  R*  App.,  IB, 

2.  Where  the  plaintiffs  when  minors 
sued  by  tbeic  nexb  friend  in  forma  pauperis 
and  the  decree  therein  ordered  the  reoovery 
of  oosbs  on  a  certain  amount  from  the 
plaintiffs,  the  Sirkar  in  execution  for  costs 
attached  the  properties  of  the  minors  and 
then  sought  to  execute  the  deotee  against 
their  person.  The  plaintiffs  contended  that 
the  deoree  was  fraudulent.  The  lower  Court 
held  thab  the  right  to  impeaoh  the  deoree 
was  barred  and  that  they  were  personally 
liable.  On  appeal  by  the  plaintiffs,  the  low¬ 
er  Court’s  order  was  reversed  on  the  follow¬ 
ing  findings 

Though  there  is  no  express  protection  for 
minors  from  arrest  under  the  Civil  Proce¬ 
dure  Code,  it  is  necessarily  implied. 


lb  is  doubtful  from  the  wording  of  Seotlon 
422,  0.  P.  Q.,  [-Or.  XXXII,  r.  2]  whether, 
even  in  the  case  of  a  suit  by  a  minor  know¬ 
ingly  suing  as  a  major,  he  oan  be  made  per¬ 
sonally  liable  for  costs  and  whether  the 
pleader  or  other  person  who  presents  the 
plaint  is  not  alone  liable  for  the  same. 

The  whole  law  of  arrest  of  debtors  arose 
out  of  the  ancient  vindiotive  views  as  to 
the  debtor,  the  person  having  to  be  plaoed 
as  a  slave  at  the  disposal  of  tha  creditor  un¬ 
til  the  debt  is  discharged  by  servioe.— 
k.p 

3.  Where,  on  appeal  from  the  deoree  in 
a  pauper  a  ait,  the  plaintiff  has  substantially 
aaooeeded,  the  Appellate  Court  simply  dir¬ 
ected  by  its  decree  that  the  Court  fee  paya¬ 
ble  by  the  plaintiffs  should  be  made  a  charge 
on  the  subject-matter  of  the  salt,  la  exe¬ 
cution  of  this  appellate  decree,  the  Sirica" 


Qf.XXXItl,  r.  II  J  $HE  GlVIi.  PrQOEDTOE  CODE 


II,  Wbara  the  plaintiff  fails  ia  tha  sait  .oria  digpaupatad,  or 

_  ,  where  the  suit  is  withdrawn  or  dismissed, — 

Procedure  where 


(a)  because  the  summons  lor  the  defendant  to  appear 
and  answer  haB  not  been  served  upon  him  in  con¬ 
sequence  of  the  failure  of  the  plaintiff  to  pay  the 
court-fee  or  postal  charges  (if  any)  chargeable  for 
such  service,  or 


(6)  because  the  plaintiff  does  not  appear  when  the  suit 
is  called  on  for  hearing, 

the  Court  shall  order  the  plaintiff,  or  any  person  added  as  a  co- 
■piaiatiff  to  the  suit,  to  .pay  the  court-fees  which  would  have  been  paid 
by  the  plaintiff  if  he  had  not  been  permitted  to  sue  as  a  pauper. 


proceeded  to  recover  the  Oourtiees  person¬ 
ally  from  the  flret  plaintiff.  The  latter  ob¬ 
jected,  hut  his  objections  were  overruled  by 
-the  execution  Court.  She  first  plaintiff 
appealed  from  the  above  order. 

JleW,— As  ;%e,pldntifia  had  substantially 
sneoeeded  in  appeal,  it  was  not  obligatory 
on  the  Appellate  Oonrt  to  have  direeted 
them  to  .pay  the  institution  'fees  personally 
and,  therefore,  in  the  dace  of  the  appellate 
deoree,  the  Sirkar  should  not  recover  the 
same  from  the  plaintiffs  personally. 

IThe  phrases  ‘fsuooess"  and  “failure"  in 
relation  to  a  suit  were  used  in  Sections  396 
and  397  0.  P.  0„  [=r,  11],  not  as  mere  op¬ 
posite  terms, hut  asooetradictoriead'Pailure” 
was  a  universal  and  not  a  particular  nega¬ 
tive 'Of  suoobss,  Any  mediom  of  snooess 
would  .prevent  the  result  of  a  suit  from  be¬ 
ing  a  fB&ttre  within  the  meaning  of  Section 
89V.  An  entire  absence  of  snooess  would 
be  a  failure.  When  a  suit  is  compromised, 
the  plaintiff  cannot  be  said  to  have  failed 
^Itunthe  meaning  of  the  Seotlon.  The 
foot  that  he  has  obtained  an  agreement 
which  he  is  willing  to  aocept,  prevents  the 
reiolt  of  his  suit  from  aoprlviog  him  en¬ 
tirely  of  all  Sttcoera.  But  it  there  is  abso¬ 
lutely  nothing 'gained  bythe  salt  so  that 


the  result  is  to  leave  the  plaintiff  in  statu 

his  liability  to  pay  costs,  in  a  worse  position, 
it  would  be  a  strain  of  language  to  say  that 
the  plaintiff  had  obtained  any  suosess  of 
any  kind  or  degree  by  his  suit. — 

88  T.  L.  R„  S77. 

4.  See  also— 

Or.  XXI,  r.  50.— 18  T.  L.  R.,  S. 

Or.  XXX  111,1-.  11  [  =  8.897 

-  Or. XXXlll,r.ll] 

Section  897  oi  Regulation  IX  of  1065  was 

‘■897.  Procedure  when  pauper  fails _ If 

the  plaintiff  fails  in  the  suit,  or  if  he  is  dis¬ 
paupered,  or  if  the  suit  is  dismissed  under 
Section  al  or  93,  the  Oonrt  shall  order  the 
plaintiff,  or  any  person  made  under  Seotlon 
98  oo-plaintiff -to  the  suit,  to  pay  the  court- 
feet  whioh  wonld  have  been  paid  by  the 
plaintiff  if  he  had  not  'been  permitted  to  Bue 
as  a  pauper ; 

and  if  it  find  that  the  suit  was  frivolous 
or  vexatious,  it  may  also  punish  the  plain- 
bifi  with  fine  not  exceeding  one  hundred  ru¬ 
pees,  or  with  imprisonment  lor  a  term 
which  may  extend  to  a  month,  or  with 


Regulation  vtii  of  1100.  [  Or.  xxxiii,*.  15 


12.  The  Govarameutshall  have  the  light  ot  any  time  to  apply 

to  the  Court  to  make  an  order  for  the  payment  of 
f£j£m£££  &ot  oourt-fees  under  Rule  10  or  Rule  11. 

13.  All  matters  arising  between  the  Government  and  any  party 

t  to  the  suit  under  Rule  10,  Rule  11  or  Rule  12  shall 

dsMMd'a  party. t!>  be  deemed  to  be  questions  arising  between  the 

parties  to  the  suit  within  the  meaning  of  Section  40. 

14.  Where  an  order  is  made  under  Rule  10,  Rule  11  or  Rule  12, 

the  Court  shall  forthwith  cause  a  oopy  of  the  decree 
Bent°P7to£  dQoyerment  to  be  forwarded  to  the  Government  Pleader. 

Pleader. 

15.  An  order  refusing  to  allow  the  applicant  to  sue  as  a  pauper 

„  shall  be  a  bar  to  any  subsequent  application  of  the 

Refusal  to  allow  ap-  ....  ,  -  .  .  ,  , 

piioant  to  sue  as  pauper  like  nature  by  him  in  respect  of  the  same  right  to 
aa«ooS'mfflttatoePU"  aue  ;  but  the  applicant  shall  beat  liberty  to  insti¬ 
tute  a  suit  in  the  ordinary  manner  in  respect  of 
such  right,  provided  that  he  first  pays  the  costs  (if  any)  mourned  by 
the  Government  and  by  the  opposite  party  iu  opposing  his  applihation 
for  leave  to  sue  as  a  pauper. 


Case  Law. 

1.  A  wife  sued  her  husband  lor  main¬ 
tenance  past  and  future.  The  trial  Oourt 
awarded  her  maintenance  at  a  certain  rate 
and  declined  to  award  past  maintenance. 
She  filed  an  appeal  in  forma  pauperit.  In 
appeal,  the  appellant  and  respondent  com¬ 
promised  their  disputes.  The  question 
arose  as  to  who  should  be  made  liable  ior 
the  payment  of  oonrt-fees  to  the  Slrkar, 

Hold.— The  plalntifi  is  liable  to  pay  the 
oourt  fee,  as  she  must  be  deemed  to  be  a 

meaning  of  the  expression  as  used  in  Order 
XXXIII,  Bole  11,  whioh  applies  to  appeals 
alBO  (F,  B.).—  10  T.-L.al,  spy. 

2.  See  also— 

Or.  XXXIII,  r.  10.- 

S  T.  L.  R.  App.,  IS. 
38T.L.R  „»f7. 


Oj.XXXIll.i'.  12  £=  „ 

=Or.XXXUI, r.  IS} 

0n.XXXllI,r.I3[=„ 

=Or.XXXIU,r.  13} 

Or. XXX 1 1 1,  s.  14 [=  „ 

—Or.  XXXin.r.  V*} 

Or.  XXX 1 1 1 ,  b.  15  [=>  S.  898 

=Or.XXXm,r.Hi\ 

Section  398  oIBegnlationHoi  1065  Was:— 
“  An  order  of  refusal  made  adder  Sedtioh 

394  to  allow  the  'applicant . .the  basts 

(If  any)  inontred  by  the  opposing  party  Or 
Government  in  opposing  hie  application  for 
leave  to  sue  as  a  pauper." 

The  petitioner  put  in  an  application  lor 
permission  to  sue  as  a  pauper.  The  Court 
ordered  notice.  Subsequently,  it  wai  fOoSfd 

that  the  application  was  not  personally 
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1 6.  The  oosta  of  an  application  for  permission  to  sue  as  a 
pauper  and  of  an  inquiry  into  pauperism  shall  be 
costs  in  the  suit. 


OBDEB  XXXIV. 
Interpleader. 


I.  In  every  suit  of  interpleader  the  plaint  shall,  in  addition  to 
the  other  statements  necessary  for  plaints,  state  — 

in  interpleader 


(а)  that  the  plaintiff  claims  no  interest  in  the  subject- 

matter  in  dispute  other  than  for  oharges  or  costs ; 

(б)  the  claims  made  by  the  defendants  severally ;  and 
(c)  that  there  is  no  collusion  between  the  plaintiff  and 

any  of  the  defendants. 


2.  Where  the  thing  claimed  is  capable  of  being  paid  into  Court 
or  plaoed  in  the  custody  of  the  Court,  the  plaintiff 
*lSS»a9tooCtonrt.Uling  may  be  required  to  so  pay  or  place  it  before  he 
oan  be  entitled  to  any  order  in  the  suit. 


m 


Regulation  VIII  of  1100.  [0r.xxxiv,r„4 

3„  'Where  any  of  the  defendants  in  an  interpleader  suit  is  actual- 
Preoedara  whore  suing  the  piaiutifi;  in  respect  of  the  subject-matter 
defendant  is  sning  of  such  suit,  the  Court  in  which  the  suit  against 
plaintiff.  the  plaintiff  is  pending  shall,  on  being  informed  by 

the  Court  in  which  the  interpleader-suit  has  been  instituted,  stay  the 
proceedings  as  against  him  ;  and  his  costs  in  the  suit  so  stayed  may  be 
provided  for  in  such  suit ;  hut  if,  and  in  so  far  as,  they  are  not  provided 
for  in  that  suit,  they  may  be  added  to  his  costs  incurred  in  the  inter¬ 
pleader-suit. 

4.  (1)  At  the  first  hearing  the  Court  may— 

Procedure  at  first 
hearing. 

(а)  declare  that  the  plaintiff  is  discharged  from  all 

liability  to  the  defendants  in  respect  of  the  thing 
claimed,  award  him  his  costs,  sad  dismiss  him 
from  the  suit;  or 

(б)  if  it  thinks  that  justice  or  convenience  so  require, 

retain  all  parties  until  the  final  disposal  of  the  suit. 

(2)  Where  the  Court  finds  that  admissions  of  the  parties 
or  other  evidence  enable  it  to  do  so,  it  may  adjudicate  the  title  to  the 
thing  claimed, 

(8)  Where  the  admissions  of  the  parties  do  not  enable  the 
Court  so  to  adjudicate,  it  may  direct — 

(a)  that  an  issue  or  issues  between  the  parties  be 

framed  and  tried,  and 

(b)  that  any  olaimant  be  made  a  plaintiff  in  lieu  of  or 

in  addition  to  the  original  plaintiff, 
and  shall  proceed  to  try  the  snit  in  the  ordinary  manner. 


Case  Law. 

See  Seo.  68.-2ST.  L.  R.,  4 

(=  a  T.  L.  J.,  4SI). 

Oe.XXXlV.a.S  t-S.  455 

=  0r.XXX7,r.S]. 

I.  Ia  regard  to  Bale  S  of  the  British  In- 
dian  Code  wbioh  is  reproduced  here,  the 
Indian  Speolal  Committee  say  — The  Com¬ 
mittee  think  that  the  institution  of  the  in¬ 
terpleader  snit  affords  a  sufficient  reason 


for  the  stay  of  other  litigation  in  referenoe 
to  the  same  snbjeet-matter,  and  they  have 
modified  Seotion  476  to  give  efleot  to  this 

II.  Section  455  of  Regulation  H  of  1065 
was  as  follows 

“466.  Procedure  where  defendant  ie 
suing  stake-holder.— If  any  of  the  defen¬ 
dants  in  an  Interpleader-suit  is  actually 
suing  the  stakeholder  in  respeot  of  the 
subject  of  snob  suit,  the  Court  in  which  the 

suit  against  the  stakeholder  is  pending 
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g.  Nothing  in  this  Order  shall1  be  deemed  to  enable  agents  to  sne 
Agen4«  and  tenants  their  principals,  or  tenants  to  sue  their  landlords, 
nay  not  institute  inter-  for  the  purpose  of  compelling  them  to  interplead 
pleader-suits.  with  any  persons  other  than  persons  making  claim 

through-  such  principals  or  landlords; 

Illustrations. 

(a)  A  deposits  a  box  Of  jewels  with  B  as  his  agent.  0  alleges  that  the 
jewels  were  wrongfnlly  obtained  from  him  by  A  and  olaims  them 
from  B.  B  cannot  institute  an  interpleader  snib  against  A  and  0. 

{b)  A  deposits  a  box  of  jewels  with  B  as  his  agent.  He  then  writes  to  0 
for  the  purpose  of  making  the  jewels  a  seonrity  for  the  debt  due  from 
himself'  to  0,  A  afterwards  alleges  that.  O’s  debt  is  satisfied,  and  0 
aUeges  the  - oomtriwry.  Both  claim  the  jewels  from  B.  B  may  insti¬ 
tute  an  interpleader  suit  against  A  and  0. 


REGULATION  VIII  OF  1100.  [  Or.  XXXV,  r.  i 

6.  Where  the  suit  is  properly  instituted,  the  Gourt  may  provide 
for  the  costs  of  the  original  -  plaintiff  by  giviag.him 
^bargefor  piaintlds  a  charge  on  the  thingclaimed  or  in  somo  other 
effectual  -way. 


ORDER  XXXV. 

Special  Case. 

r.  (1)  Parties  claiming  to  be  interested  in  the  decision  of  any 
question  of  fact  or  law  may  enter  into  an  agree- 
teSSfiejSSm.0*"  ment  in  writing etatjng ?,sji(*  question. in  the  form 
of  a  case  for  the  opinion  of  the'  Court,  and  provid¬ 
ing  that,  upon  the  finding  of  the  Court:  with  . respect  to  suoh  question, — 
(a)  a  sum  of  money  fixed  by  the  .parties .  or  to  be 
determined  by  the  Court  shall  be  paid  by  one  of 
the  parties  to  the  other  of  them  ;  or 
.(&)  some,  property ,,movable.?  or;  ipimovable,  specified  in 
the  agreement,  .shall  be  delivered,, by  .Ope  erf -  the 
parties  to  fhe  other  of  them  ;  -or 
(c)  one  or  more  of  the- parties  shall  do,  or  refrain  from 
doing,  some  other  particular  act  specified  in.  the 
agreement. 

(2)  -Every  case:,  stated  -  under  this  Rule  shall  be,  divided  into 
conseoutively  numbered  paragraphs,  -and  shall  -  oonoisely  state  *  such 
facts  and  specify  such  .documents  as  may  be -necessary  to  enable  the 
Court  to  decide  the  question  raised  thereby. 


Op.  XXXIV,  r.  6  [  =  S.  454 

=  Or.  XXXV,  r.  6] 
The  wording  in  Seotion  154  of  theold 
Code  is 

‘  “  When  the  suit . may  provide  for  the 

plaintiffs  costs  by  giving . effootual  way.” 


Order  XXXV!'  This  Order  corresponds 
.  to  Chapter  XXX  VII  of  Regulation  II  of  1066, 


g)fjthioh-theJmading_Kas  f.‘  Of  proceedings 
on  agreement  of. parties.” 

Op.  XXXV,  p.  1  [  -  S.  608 

-  Or,  XXXVI,  r.  1] 
The  para  in  Seotion  606  of  the.,  old .  Regn- 
lationioacresponding  to  Snb-Rnle  (2)  is 

“Every  ease  stated . ...oonoisely  state 

snob  faots  and  doenmontsas  may  be.. 
raised  thereby," 


F— 108, 
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2.  Where  the  agreement  is  for  the  delivery  of  any  property,  or 
Where  value  of  mb-  for  the  doing>  or  the  refraining  from  doing,  any 

ject-matlier  must  he  particular  act,  the  estimated  value  of  the  property 
to  be  delivered,  or  to  which  the  act  specified  has 
reference  shall  be  stated  in  the  agreement. 

3.  (1)  The  agreement,  if  framed  in  accordance  with  the  Rtdes 
Agreement  to  be  filed  hereinbefore  contained,  may  be  filed,  in  the  Court 

and  registered  as  suit,  which  would  have  jurisdiction  to  entertain  a  suit, 

the  amount  or  value  of  the  subject-matter  of  which 
is  the  same  as  the  amount  or  value  of  the  subject-matter  of  the  agree¬ 
ment. 


(2)  The  agreement,  when  so  filed,  shall  be  numbered  and 
registered  as  a  suit  between  one  or  more  of  the  parties  claiming  to  be 
interested  as  plaintiff  or  plaintiffs,  and  the  other  or  the  others  of  them 
as  defendant  or  defendants ;  and  notice  shall  be  given  to  all  the  parties 
of  the  agreement,  other  than  the  party  or  parties  by  whom  it  was 
presented. 


4.  Where  the  agreement  has  been  filed,  the  parties  to  it  shall  he 

. .  .  subject  to  the  jurisdiction  of  the  Court  and  shall 
to  Court's  jurisdiction,  be  bound  by  the  statements  contained  therein. 

5.  (1)  The  oase  shall  be  set  down  for  hearing  as  a  suit  instituted 

_  .  .  ,  in  the  ordinary  manner,  and  the  provisions  of  this 

Hearmg  and  disposal  _  ,  ,  ,,  ,  ,  :  ~ 

of  oase.  Code  shall  apply  to  such  suit  so  far  as  the  samo  are 

applicable. 


(2)  Where  the  Court  is  satisfied,  after  examination  of  the 
parties,  or  after  taking  such  evidence  as  it  thinks  fit, — 

(а)  that  the  agreement  was  duly  executed  by  them, 

(б)  that  they  have  a  bona  fide  interest  in  the  question 

stated  therein,  and 


Or.  XXXV,  r.  2  [=  S.S07 

=  Or.  XXXV l,  r.  2] 


Or.  XXXV,  r.  3  [  =  S.  608 

=  Or.XXXVl,  r.  3  ] 
In  the  second  para  In  Section  608  of  the 
old  Regulation,  the  word  “to”  ooours  in 


Regulation  VIII  of  1100.  ( Or.  XXXVI,  r.  t 


(c)  that  the  same  is  fit  to  be  decided, 
it  shall  proceed  to  pronounce  judgment  thereon,  in  the  same 
way  as  in  an  ordinary  suit,  and  upon  the  judgment  so  pronounced  a 
decree  shall  follow. 


ORDER  XXXVI. 

Arrest  and  Attachment  before  Judgment. 

4rmf  before  Judgment. 

i.  Where  at  any  stage  of  a  suit,  other  than  a  suit  of  the  nature 
referred  to  in  Section  15,  clauses  (a)  to  (d),  the 
b^oaiied^apra  ”*0  Court  is  satisfied,  by  affidavit  or  otherwise,— 

furnish  security  for  ap  • 
pearanoe. 

(a)  that  the  defendant,  with  intent  to  delay  the  plaintiff 
or  to  avoid  any  process  of  the  Court  or  to  ob¬ 
struct  or  delay  the  execution  of  any  decree  that 
may  be  passed  against  him, — 

(i)  has  absconded  or  left  the  local  limits  of  the  juris¬ 
diction  of  the  Court,  or 

(ii>  is  about  to  abscond  or  leave  the  looal  limits  of 
'  the  jurisdiction  of  the  Court,  or 
(iii)  has  disposed  of  or  removed  from  the  local  limits 
of  the  jurisdiction  of  the  Court  his  property 
or  any  part  thereof,  or 
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(5)  that  the  defendant,  is  about  to  leave  Travanoore 
under  circumstances  affording  reasonable  proba¬ 
bility  that  the  plaintiff  will  or  may  thereby  be 
obstructed  or  delayed  in  the  execution  of  any 
decree  that  may  be  passed  against  the  defendant 
in  the  suit, 

the  Court  may  issue  a  warrant  to  arrest  the  defendant  and  bring 
him  before  the  Court  to  show  cause  why  he  should  not  furnish  security 
for  his  appearance : 

Provided  that  the  defendant  shall  not  be  arrested  if  ho  pays  to 
the:  officer1  entrusted  with  the- execution  of  the  watrant  any  sum  specified 
inethe  warrant'  as  sufficient  to  satisfy  the  plaintiff’s  claim,  and  such  sum 
shall  be  held’intdepositi'by'the  Goart  until  the  suit  is  disposed  of  or 
until  the  further  order  of  the  Court. 


salt  other  then  a  salt  for  the  possession  of 
immovable  property,  the  plalntifi  satisfies 
th&Oiurt 'by  affidavit  or  otherwise^ 
that  the  defendant,  with  intent 1  to  avoid' 
ctsdeluy .the  plaintiff*  or  to-avoid;  any  pro¬ 
cess  of  the  Oonrt,  or  to  obstrnot .  or  delay 
the  execution  of  any  deoree  that  may  be 
passed  against  idm, 

(а)  has  abBOonded  bi  ieftthe'jdrisidictfon11 
of  the  Oonrt,  or 

(б)  ,is  about  to  abscond--  op  to  leave .  the 
jurisdiction  of  the  Oonrt,  or 

(c)  has  disposed  of  or  removed  from  the 
jurisdiction  of  the  Court  hiB  property 
or  any  part  thereof,'  or 
that  the  defendant  is  about  to  leave  Tra- 

vanoore  under-clranmstanoes  affording-  rea¬ 

sonable -probability  that  the  plalntiS  will 
or-mayJhereby  be  obstructed-  or  delayed -in 

theiexedhtloniof  i'any  deoree  that  maybe’ 

passed  against  the  defendant  in  the  suit, 
the  plainfigmUy -apply!  to  thefOohrtthat 
Beearityibe'-takeh..f0E>the  appearanae  of  the 
defendant  Jo  .answer  any  deoree  that  may 
be  passed  against. him  in  the  suit." 

467.  i.  Order-  to  bring,  Up  defendant  to 
shorn  cause  why  he  stimld  not  give  -  security,:  - 


—If  the  Oonrt,  after  examining  the  appli. 
oant,  and  mailing  snoh  further  investigation 
as  it ’thinks  fit,  Is  satisfied— 
that  the  defendant,  with  any  snoh  Intent 
as  aforesaid, 

(а)  has  absconded  or  left  the  jurlsdiotion 
of  the  Oonrt,  or 

(б)  is  abont  to  absoond  or  to  leave  the 
jurisdiction  of  the  Oonrt,  or 

(o)  >  has- disposed*  of  or  removed  from  the 
jurisdiction  of  the  Oonrt  his  property 
or. any, part  thereof,  or 
that  the  defendant  is  abont  to  leave  Ira- 
vanoore  under  the  eironmstanoes  last 

the  Court  may  issue  a  warrant  to  arrest  - 

the  defendant  and  bring  him  before  the 

Oonrt  to  show  cause  why  he  - should -not 

give  seonrity  for  his  appearance." 

II.  -  For  Form  of  Warraubof  arrest  before 
judgment*  see  Appendix  F,  Form. -No.  1.  ■ 

Case  Law. 

Where  the- liability -of  the.  revision  peti-  - 
tioner  who  stood  surety, for  the  prodnotion- 
of  .the  2nd  defendant  -  during  .the  pendency- 

of  the  suit,  was  discharged  by  the-Munslfi’-e- 


Regulation  VIII  of  1100. [Or. xxxvi.r.  3 

2.  (1)  Where  the- defendant  fails  to  show  sueb  cause,  the.  Court 

shall  order  him  either  to  deposit  in  Court  money 
Security.  or  other  property  sufficient  to  answer  the  claim  - 

against  him,  or  to  furnish  security  for  his  appearance  at  any  time  when 
called  upon  while  the  suit  is  pending  and  until  satisfaction  of  any 
decree  that  may  be  passed  against  him  in  the  suit,  or  make  such  order 
as  it  thinks  fit  in  regard  to  the  sum  which  may  have  been  paid  by  the  - 
defendant  under  the  proviso  to  the  last  preceding  Rule, 

(2)  Every  surety  for  the  appearance  of  a  defendant  shall 
bind  himself,  in  default  of  such  appearance,  to  pay  any  sum  of  money 
which  the  defendant  may  be  ordered  to  pay-in  the  suit. 

3.  (1)  A  surety  for  the  appearance  of  a  defendant  may  at  any 
Procedure  on  applioa-  time  apply  to  the  Court  in  whioh  ho  became  such 

auoi»4e™ret3r  surety  to  be  discharged  from  his  obligation. 

(2)  On  such- application  being-.made,-  the  Court  shall  sum¬ 
mon  the  defendant  to  appear  or,  if  it  thinks  fit,  may  issue  a  warrant 
for  his  arrest  in  the  first  instance. 

(8)  On  the  appearance  of  the  defendant  in  pursuance  of 
the  summons  or  warrant,  or  on  his  voluntary  surrender;  the  Court* 
shall  direct  the  surety  to  be  discharged  from  his  obligation,  and  shall 
call  upon  the  defendant*  to  find  fresh  seourity. 


first  judgment  whioh  dismissed  the  suit 
against  the  2nd  defendant,  but  the  Munsiff 
subsequently  on  a  review  altered  the  origin¬ 
al  judgment  by  mating  2nd  defendant  liable 
and  also  by  reviving  the  original  liability  of 
the  petitioner  as  surety  without  hearing 

Held.— As  the  petitioner’s  discharged 
liability  as  surety  oonld  not  be  revived  by 
the  Munsifi  on  admitting  a  review  out  oi 
the  ordinary  course  and  granting  it  behind 
the  petitioner’s  baok,  the  Mnnsifi’s  order 
against  the  petitioner  in  the  2nd  judgment 
should  be  set  aside.—  K.  P.,  99. 


Or;  XXXV 1,  <>.  2  [=S.  458 

=0r.XXXVm,r.2l 
1. 1 ,  In  the  first  para  of  Seotion  458  of  the 
old  Regulation,  corresponding  to  Snb-Rnle 


(1),  ‘‘execution  or”  ooours  before  the  word 

The  words  ooonrrlng  after  the  words  “in 
the  suit”  in  Snb-Rnle  (1)  "or  make  snoh 
order . last  preoeding  rule” — are  new. 

2.  The  second  para  of  the  Seotion  oor-  - 
responding  to  Snb-Rnle  (2)  was  as  follows 
“The  surety  shall  bind  himself,  In  default 
of  such  appearance,  to  pay  any.  sum  of 
money  whioh  the  defendant  may  'he  order¬ 
ed  to  pay  in  the  suit.” 

II.  For  Firm  of  security  for  apjjear Anoe 
of  defendant  arrested  before  judgment,  see 
Appendix  F;  Form  NO.  2, 

Case  Law, 

Sise- 

See.  109.— 43  T.  L.  R.,  423. 

Or.  XXXVI,  r.  l.-K.  P.,  99.' 


Of.  XXXVI,  r.  4  ]  THE  CIVIL  PSOOEDVSE  CODE 

4.  (1)  Where  the  defendant  fails  to  oomply  with  any  order 
Procedure  where  de-  under  Bule  ^  0r  Bala  3’  ths  Ooart  may  commit 
feudant  fails  to  furnish  him  to  the  civil  prison  until  the  decision  of  the  suit 
Sity.  °r  £reak  or,  where  a  decree  is  passed  against  the  defendant, 
until  the  decree  has  been  satisfied  : 

Provided  that  no  person  shall  he  detained  in  prison  under  this 
Buie  in  any  case  for  a  longer  period  than  six  months,  nor  for  a  longer 
period  than  six  weeks  when  the  amount  or  value  of  the  subject-matter  of 
the  suit  does  not  exceed  fifty  rupees : 

Provided  also  that  no  person  shall  be  detained  hr  prison  under 
this  Buie  after  he  has  complied  with  such  order. 

(2)  The  provisions  of  Order  XXI,  Buie  37,  as  to  allowances 
payable  for  the  subsistence  of  judgment-debtors  shall  apply  to  all  defen¬ 
dants  arrested  under  this  Order. 


Attachment  before  Judgment. 

5.  (1)  Where,  at  any  stage  of  a  suit,  the  Court  is  satisfied,  by 
Whets  defendant  may  affidavit  or  otherwise,  that  the  defendant,  with  in¬ 
to  oalled  upon  to  fur-  tent  to  obstruct  or  delay  the  execution  of  any  de- 
tSof^opertyri?r0anC’  ocee  that  “ay  ba  Passed  against  him,— 

(a)  is  about  to  dispose  of  the  whole  or  any  part  of  his 
property,  or 


Op,  XXXV 1 ,  1*.  3  1  =  S.  459 

=Or.  xxxnn,  r.  3] 

For  Form  of  Summons  to  defendant  to 
appear  on  surety's  applioatlon  for  discharge, 
see  Appendix  F,  Form  No.  3. 


Op.  XXXVI ,  r.  4  [— Ss.  460,  461 

=Or.  XXXVIU,  r.d] 
I.  1.  The  main  para  in  Section  460  of 


Rule  (1)  was  as  follows “If  the  defend¬ 
ant  fail  to  oomply. _._.„the  deoisionof  the 
Bolt  or,  if  judgment  be  given  against  the  de¬ 
fendant,  until  the  exeeutlon  of  the  decree:” 
There  isno  ohanga  in  the  Provisos. 

2.  Sub-Rnle  (3)  is  the  same  as  Seotion 
461  of  the  old  Regulation.  This  Seotion  was 


omitted  in  the  original  Bill,  but  was  re- 
stored  and  added  as  a  Sub-Role  by  the  Se- 
loot  Committee.  Seotion  482  of  the  British 
Indian  Code  of  1882  which  oontained  provi¬ 
sion  for  payment  of  subsistence  aliowanoe 
to  defendants,  has  been  omitted  in  the  exis  t- 
ing  Code  in  view  of  the  insertion  of  a  new 
Seotion  (134)  in  the  body  of  that  Code,  ap¬ 
plicable  to  ail  persons  arrested  under  the 
Oode.  See  Seotion  99  Supra. 

n.  For  Form  of  Order  for  Committal, 
see  Appendix  F,  Form  No.  4. 

Op.  XXXV 1,  P.  5  [=  Ss.  462,  463 

=Or,  XXXVIU,  r.  5] 
I.  t .  This  Rule  incorporates,  with  mod  i- 
floations,  Seotions  432  and  463  of  the  old 
Regulation,  which  were  as  iollow 


REGULATION  VIII  OF  1100.  I  Of.  XXXVI,  f.  5 

(b)  is  about  to  remove  the  whole  or  any  part  of  his  pro¬ 
perty  from  the  local  limits  of  the  jurisdiction  of 
the  Court,  or 

(0)  has  quitted  the  jurisdiction  of  the  Court  leaving 
therein  property  belonging  to  him, 

the  Court  may  direct  the  defendant,  within  a  time  to  be  fixed 
by  it,  either  to  furnish  security  in  such  sum  as  may  be 
specified  in  the  order,  to  produce  and  place  at  the  dis¬ 
posal  of  the  Court,  when  required,  the  said  property  or 
the  value  of  the  same  or  such  protion  thereof  as  may  be 
sufficient  to  satisfy  the  decree,  or  to  appear  and  show 
cause  why  he  should  not  furnish  seourity. 

(2)  The  plaintiff  shall,  unless  the  Court  otherwise  directs, 
specify  the  property  required  to  he  attached  and  the  estimated  value 
thereof. 

(3)  The  Court  may  also  in  the  order  direct  the  conditional 
attachment  of  the  whole  or  any  portion  of  the  property  so  specified. 


“462.  Application  before  judgment  for  tion  oi  the  Coart  shall  ha  attaohed  until 
security  from  defendant  to  satisfy  decree,  the  farther  order  of  the  Coart. 


REGULATION  VIII  OF  1100.  [  Or.  XXXVI,  r.  6 
6.  (1)  Where  the  defendant  fails  to  show  cause  why  he  should 
Attachment  where  not  furnish  security,  or  fails  to  furnish  the  security 
oanee  not  shown  or  se-  required,  within  the  time  fixed  by  the  Court,  the 
onnty  not  furnished,  oourt  may  order  that  the  property 
portion  thereof  as  appears  sufficient  to  satisfy  any  deoi 
passed  in  the  suit,  be  attached. 


(2)  Where  the  defendant  shows  suoh  cause  or  furnishes  the 
required  security,  and  the  property  specified  or  any  portion  of  it  has 
been  attached,  the  Court  shall  order  the  attachment  to  be  withdrawn, 
or  make  such  other  order  as  it  thinks  fit. 


Or.  XXXVI,  r,  6]  THE  CIVIL  PROCEDURE  CODE 


ftuatTiiATios  viir  op  1100.  [Or.  xsxvi,  t. i® 


7.  Saw  as  ofcharwUs  expressly  provided,  the  attachment  shall 
Hods  o£  makin  at  ma^s  the  mailtlsr  provided  for  the  attaoh- 

taohmaot.  a  ment  o£  property  in  execution  of  a  decree. 

8.  Where  any  claim  is  preferred  to  property  attached  before 

T  ..  ..  ...  judgment,  such  claim  shall  be  investigated  in  -the 

Investigation  of  olaim  I  0  ,  ...  . ,  ,  ,  ...  .... 

to  property  attached  be-  manner  hereinbefore  provided  for  the  investigation 
fore  judgment.  0f  olaims  to  property  attaohed  in  execution  of  a 

decree  for  the  payment  of  money. 

g.  Where  an  order  is  made  for  attachment  before  judgment,  the 
.Removal  of  attaoh-  Court  shall  order  the  attachment  to  be  withdrawn 
menb  when  security  fm-  when  the  defendant  furnishes  the  security  required, 
nished  or  suit  dismissed,  together  with  security  for  the  costs  of  the  attach- 
ment,  or  when  the  suit  is  dismissed. 


10.  Attachment  before  judgment  shall  not  affect  the  rights,  exist¬ 
ing  prior  to  the  attachment,  of  persons  not  parties 
jndgmant'not  to  ^fleot  to  the  suit,  nor  bar  any  person  holding  a  decree 
rights  of  strangers  nor  against  the  defendant  from  applying  for  the  sale  of 
appi^”tor°saie! il0m  the  property  under  attachment  in  execution  of  such 


Or.  XXXV 1 ,  n.  7  [  =  S.  465 

=  Or.XXX7Ulr.71 
The  words—  “  Save  as  otherwise  expressly 
provided”  at  the  beginning  of  the  Rule  are 

Case  Law. 

See  Or.  XXI,  r.  44,— 18  T,  L,  J,  651. 

Or.  XXXV  I  ,r.  8  [=S.  MG 

=  Or.XXXVUI,r.S] 
In  plaoe  of  the  words  11  for  the  payment 
of  money  ”  at  the  end  of  this  Rule,  Seotion 
466  of  the  old  Code  had  the  words  “for 


Case  Law. 

From  the  wide  terms  in  whioh  Seotion 
466  is  enacted,  it  is  oiear  that  the  Oonrt  is 
invested  with  the  power  to  investigate  and 
dispose  of  the  olaim  thereunder  preferred 
either  before  or  after  the  judgment  in  the 


suit.  The  circumstance  that  the  suit  was 
decided  before  date  of  the  claim  petition 
was  no  justification  lor  refusal  to  enquire 
into  the  matter— 43  T.  L.  R-,  Ml 

(=  1ST.  L.J.,  1195). 

Or.  XXXV 1 ,  r.  9  '[=  S,  467 

=  Or.  XXXV111,  r.  9] 
Section  467  of  the  old  Regulation  was  as 
follows : — 

“467.  Removal  of  attachment  when  se¬ 
curity  furnished  or  suit  dismissed.— When 
an  order  of  attaohment  before  judgment  is 
passed,  the  Oonrt  whioh  passed  the  order 
shall  remove  the  attaohment  whenever  the 
defendant  famishes  the  security  required, 
together  with  the  security  for  the  oosts  of 
the  attachment,  or  when  the  suit  is  dismis¬ 
sed." 

Or.  XXXV1.I-.  10  [=3.468 

=0r,  XXXV III,  r.  l«j 


Of.  XXXVI,  f.  u  3  the  civil  PKooEboRfi  Code 

if,  Whew  property  is  under  attachment  by  virtue  o£  the  provi- 
properiy  attaohed  be-  s*ott^  o£  this  Order  and  a  deeree  is  subsequently 
lore  judgment  sot  to  be  passed  in  favour  of  the  plaintiff,  it  shall  not  be  neoes: 
ol'aS^dil,e:te°DtIOn  sary  uPon  an  application  for  execution  of  such  de- 
cree  to  apply  for  a  re-attachment  of  the  property, 

ORDER  XXXVII. 

Temporary  Injunctions  and  Interlocutoiy  Orders. 

Temporary  Injunctions. 

I.  Where  in  any  suit  it  is  proved  by  affidavit  orotherw  iso — 

Owen  to  wUoh  tem-  (®)  that  any  property  in  dispute  in  a  suit  is  in 
be’grentea3.'*11  may  danger  of  being  waited,  damaged  or  alienated 
by  any  party  to  the  suit,  or  wrongfully  sold  in 
execution  of  a  decree,  or 

(b)  that  the  defendant  threatens,  or  intends,  to 
remove  or  dispose  of  his  property  with  a  view 
to  defraud  his  creditors, 

the  Court  may  by  order  grant  a  temporary  injunction  to  restrain 
such  act,  or  make  such  other  order  for  the  purpose  of  staying  and  pre¬ 
venting  the  wasting,  damaging,  alienation,  sale,  removal  or  disposition 
of  the  property  as  the  Court  thinks  fit,  until  the  disposal  of  the  suit  or 
until  further  orders. 


Regulation  viii  of  1100.  [  Or.  XxXVil,  r.  i 


I.  Section  471  of  Regulation  U  of  1006  oree  obtained  by  the  latter  in  the  Tinnevel- 

was  as  follows:— "471.  If,  in  any  suit .  ly  Snb-Conrt.  The  defendant  oontended 


Or.  xkxvn,  r,  i]  ras  Oi^il  PiodEDTme  coos 


6,  The  defendan  ts  1  and  2  obtained  a 
deoree  againri  the  plaintiff  and  his  son  V 

oharged  on  the  plaint  property.  The  plain¬ 
tiff  who  had  been  impleaded  in  that  snit  aa 
the  mortgagee  of  V  did  no  t  contest  the  snit 
and  a  decree  was  made  against  him  ex 
parte.  He  afterwards  sought  bo  set  aside 
the  ex  parte  decree  :  hut  failed  both  in  the 
primary  and  the  Appella  te  Courts.  He  then 
instituted  the  present  snit  to  oanoel  that 
deoree  and  proceedings  in  execution,  and 
al  so  applied  for  the  issue  of  a  temporary  in- 
junc  tion.  The  lower  Court  refused  the  ap- 
plioa  tion  for  the  issue  of  an  injnnotion. 
Against  the  order  of  the  lower  Oonxb  refus¬ 
ing  the  application  for  the  issue  of  an  in¬ 
junction,  the  present  appeal  was  preferred 
to  the  High  Court. 

UeM.~ The  exeroise  of  the  jurisdiction 
to  grant  relief  by  the  issue  of  an  injnnotion 
is  not  a  matter  ex  debito  justitiae  but  is  one 
which  is  entirely  within  the  discretion  of 
thi  Cone  t.  The  Court  is  not  bound  to  grant 

do  so.  The  jurlsdio  tion  of  the  Oourt  in  this 
matter  being  equitable,  its  interference  is 
governed  upon  equitable  principles.  There, 
fore,  the  Oourt  always  looks  to  the  conduot 
of  the  party  who  makes  the  application, 
and  will  refuse  to  interfere,  even  in  oaseB 
where  it  acknowledges  a  right,  unless  his 
oonduot  In  the  matter  is  fair  and  honest. 

It  is  a  well-known  rule  that  the  Court 
must,  before  disturbing  any  man’s  legal 
right,  or  stripping  him  of  any  of  the  rights 
with  which  the  law  has  olobhed  him,  be 
satisfied  that  the  probability  is  in  favour  of 
his  oase  ultimately  failing  in  the  final  issue 
of  the  suit. 


7,  The  provisions  of  Seobion  15,  Clause 
(1)  of  the  Limitation  Regulation  have  re¬ 
ceived  a  liberal  interpretation  in  Travan- 
ooce  and  British  India,  in  enabling  parties 
to  exolude  the  time,  during  which  execu¬ 
tion  has  been  stayed  by  au  injunction 


tially  a  stay  oi  the  proceedings.  The  benefit 
of  the  rule  oan  be  applied  bo  oases  of  orders 

effectively  cause  a  stay.  Where  the  objaot 
of  the  order  is  virtually  to  restrain  or  pub  a 
clog  on  the  execution  of  the  deoree,  Section 
15  should  be  applied. 

only  to  a  portion  of  the  deoree,  it  is  ope¬ 
rative  for  purposes  of  Section  15  of  the  Limi¬ 
tation  Regulation,  with  respect  to  the  whole 
of  the  decree.  The  principle  underlying 

compelled  bo  adopt  a  particular  mode  of 

choosing  the  best  aourse  therefore,  should 
be  left  unfettered. 

Where  no  time  with  reBpeot  to  the  dur¬ 
ation  of  the  order  granting  the  injunction, 
is  prescribed  by  the  Oourt,  the  time  during 
which  it  should  be  held  operative  must  be 
determined  on  general  principles  relating  to 
injunctions  ad  litem,  there  being  no  speci¬ 
fication  of  duration  in  Rules  1  and  2  of  Or¬ 
der  XXXVII,  both  relating  to  injunctions. 

“The  sole  obeob  of  temporary  and  inter¬ 
locutory  injunctions  is  to  preserve  the  sub¬ 
ject  in  controversy  in  its  then  condition, 
and  without  determining  any  question  of 
right  merely  to  prevent  the  farther  per¬ 
petration  of  wrong  or  the  doing  of  any  aot 


Of.  xxxvii,  r,  2 1  the  civil  Procedube  code 

2.  (1)  In  any  suit  for  restraining  the  defendant  from  committing 
Injunction  to  uu,*L.  a  breao11  of  contract  or  other  injury  of  any  kind, 
repetition  or  contlnn-  whether  compensation  is  olaimed  in  the  suit  or  not, 
»noe  oi  breach.  the  plaintiff  may,  at  any  time  after  the  commence¬ 

ment  of  the  suit,  and  either  before  or  after  judgment,  apply  to  the  Court 
for  a  temporary  injunction  to  restrain  the  defendant  from  committing 
the  breach  of  contract  or  injury  complained  of,  or  any  breach  of  contract 
or  injury  of  a  like  kind  arising  out  of  the  same  contract  or  relating  to  the 
same  property  or  right. 

(2)  The  Court  may  by  order  grant  such  injunction,  on  such 
terms  as  to  the  duration  of  the  injunction,  keeping  an  account,  giving 
security,  or  otherwise,  as  the  Court  thinks  fit. 

lO.  The  Civil  Prooednte  -Code  contem-  On.  XXXVI  I,  r,  2  [=  S.  472 


pistes  no  interim  injnnotion  after  the  oppo¬ 
site  party  has  reoelved  notioe  oi  the  appli¬ 
cation  and  hied  his  objections.  The  order 
granting  the  injnnotion  at  snoh  a  stage,  in 
whatever  form  or  words  it  might  be  stated, 
has  to  be  regarded  as  falling  under  Buie  1 
or  Rule  2  of  Order  XXXVII,  as  the  oase 
may  be,  and  consequently  to  be  held  as 
appealable  under  Order  XIiO,  Buie  1, 
Clause  (21). 


-  Or.  XXXIX,  r.  8] 

1.  In  Snb-Buie  (1)  of  this  Buie,  the  words 
“  of  any  kind  ”  after  the  words  “  or  other 
injury ’’are  new. 

2.  In  Sub-Rule  (2),  the  words  “or  refuse 
the  same  ”  which  occurred  after  the  words 
“  as  the  Court  thinks  fit  ”  at  the  end  of  the 
corresponding  second  para  in  the  old  Sec¬ 
tion,  have  been  omitted. 


An  order  for  temporary  injunction  oan> 
not  be  granted  under  Bale  2  which  corres¬ 
ponds  to  Seotion  472  of  the  old  Code,  ex¬ 
cept  in  aid  of  the  prospective  order  for 
permanent  injunction  prayed  for  in  the 


an  interlocutory  application  is  superseded 
by  the  judgment  in  the  action ;  and  if  the 
suit  is  dismissed,  the  temporary  Injunction 

ceases  to  be  a  pending  suit  and  the  Court 
which  dismissed  it  would  have  no  jurisdic¬ 
tion  either  to  oontinno  or  maintain  the  in- 


3.  Baras  3  and  4  of  the  old  Seotion  cor¬ 
responding  to  Sub-Rules  (3)  and  (4)  were  as 
follow 

“  In  oase  of  disobedience,  an  injnnotion 
granted  under  this  Seotion  or  Seotion  471 
may  be  enforced  by  the  imprisonment  of 

months  or  the  attachment  of  his  property 
or  both. 

“  No  attachment  under  this  Sootlon  shall 

at  the  end  of  whloh  time,  if  the  defendant 
has  not  obeyed  the  injnnotion,  the  property 
attaohea  may  be  sola,  and  ont  of  the  pro¬ 
ceeds  the  Court  may  award  to  the  plaintlS 
suoh  compensation  as  It  thinks  fit,  and  may 
pay  the  balance,  if  any,  to  the  defendant," 


1.  A  Dlstriot  Judge  granted  an  injunc¬ 
tion  nnder  Section  472,  0.  P.  0.,  in  reversal 


Regulation  viii  op  1100.  [  Or.  XXXVII,  r.  2 

(3)  In  oase  of  disobedience,  or  of  breaob  of  any  such  terms, 
the  Court  granting  an  injunotion  may  order  the  property  of  the  person 
guilty  of  such  disobedience  or  breach  to  be  attached,  and  may  also  order 
such  person  to  be  detained  ic  the  civil  prison  for  a  term  not  exceeding 
six  months,  unless  in  the  meantime  the  Court  directs  his  release. 

(4)  No  attachment  under  this  Buie  shall  remain  in  force  for 
more  than  one  year,  at  the  end  of  which  time,  if  the  disobedience  or 
breach  continues,  the  property  attached  may  be  sold,  and  out  of  the  pro¬ 
ceeds,  the  Court  may  award  such  compensation  as  it  thinks  fit,  and 
shall  pay  the  balance,  if  any,  to  the  party  entitled  thereto. 


of  the  order  passed  by  a  Distriot  Munsiff, 
When  an  application  for  revision  of  the 
Judge’s  order  was  made  by  the  firsb  de¬ 
fendant,  the  petitioner,  under  Section  568 
[new  Seotion  89],  the  oonnter-pebitioner  op¬ 
posed  it  on  the  ground  that  the  first  defen¬ 
dant’s  remedy  lay  under  Seotion  575  or  560 
[=  Or,  XLV,  rr.  7  &  9  or  Seotion  83  (!)], 
bnt  not  nnder  Seotion  568. 

Held.— To  prevent  grave  and  irreparable 
loss,  the  interference  of  the  High  Oonrt  nn¬ 
der  Seotion  568  was  necessary  in  the  inter¬ 
est  of  jurtioe  and  the  word  “oase”  in  that 
Section  would  cover  an  interlooutory  order 
passed  during  the  progress  of  a  suit  and  the 
phraso  “records  of  any  oase”  occurring  in 
the  same  Section  would  Include  so  much  of 
the  proceedings  in  a  suit  as  related  to  the 
interlocutory  order. 

A  Distriot  Judge  should,  before  granting 
an  injunction  in  reversal  of  a  District  Mnn- 
sifi’sorder,  satisfy  himself  that  2 irima  facie 
the  suit  was  within  the  cognisance  of  the 
Distriot  Munsiff, 

As  the  suit  in  question  was  for  declara¬ 
tion  of  a  trust,  the  purpose  and  objeot  of 
whioh  were  not  definite  enoogh  to  warrant 
a  decree  for  specilio  performance,  the  Dis¬ 
triot  Judge  was  wrong  in  granting  the  in¬ 
junction.—  14  T.  L.  R.  App.,  22, 


framed  by  the  High  Court-  as  part  of  a  Full 
Benob  decree.  The  scheme  provided  for 


the  removal  of  members  of  the  Committee 
of  management  for  misoonduct,  on  applica¬ 
tion  made  by  any  person  interested  in  the 
Devaswom.  One  suoh  application  was  put 
in  and  the  petitioner  prayed  for  an  injuno¬ 
tion  to  restrain  the  president  and  oertain 
members  from  exeroising  their  functions 
until  the  disposal  of  the  application. 

The  District  Judge  granted  the  injuno¬ 
tion  prayed  for  under  Sections  472  and  584, 
Civil  Procedure  Code. 

Held. -Seotion  584,  C.P.  C.,  [new  Sea. 
105]  was  not  applicable  to  proceedings  in 

The  application  for  removal  of  the  presi¬ 
dent  and  members  for  misoonduot  was  not 
an  application  in  execution  of  the  deoree 
under  whioh  the  scheme  was  prepared,  but 
was  in  the  nature  of  an  application  to  make 
a  supplemental  decree. 

Per  Bunt ,  J.— The  provisions  of  the  Code 
are  nob  exhaustive.  Courts  have  an  inher¬ 
ent  jurisdiction  to  do  that  justioe  for  whioh 
alone  they  exist. 

The  granting  of  an  injunction  order  Is 
discretionary  with  the  Oonrt. 

Per  Bamaohandra  Bao,  In  these 
matters  (in  the  matter  of  granting  injuno¬ 
tion  orders),  the  opinion  of  the  lower  Court 
is  entitled  to  much  weight  and  is  liable  bo 
be  set  aside  only  if  U  is  vague,  arbitrary  or 
fanciful* —  26  T.  L.  R.,  162 % 

fief. — 19  T,  Xj.  J„  368. 


F-UQ 
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3.  A  obtained  a  personal  decree  against 
S  and  took  ont  exeontion  against  E  who 
had  stood  surety  lor  the  deoree  amount,  E 
instituted  a  suit  for  setting  aside  the  deoree 
on  the  ground  of  fraud  and  oollnBlon  and 
applied  for  a  temporary  injunction  to  stay 
the  execution  of  the  deoree.  The  MunsiS 
granted  the  injunction,  On  appeal : 

Belt.— (1)  Seotion  472  0.  P.  0.  under 
which  the  order  appealed  against  had  been 
made,  did  not  apply  to  a  case  in  whioh 
there  was  no  prayer  for  restraining  the  de¬ 
fendant  from  oanslng  any  injury  to  the 

(2)  An  order  for  temporary  injunction 
could  be  sought  only  in  aid  of  the  prospec¬ 
tive  order  for  permanent  injunction.  As 
the  plaintiff  oould  not  obtain  a  deoree  for 
perpetual  injunction  in  the  suit  which  was 
solely  for  a  declaration,  it  was  not  compet¬ 
ent  to  him  to  ask  for  a  temporary  injunc¬ 
tion.—  39  T.  L.  R.,  172. 


18  T.  L.  J„  74. 

4.  When  there  is  no  prayer  in  the  plaint 
for  restraining  the  defendant  from  com¬ 
mitting  an  injury  bnt  only  one  for  setting 
aside  a  decree  in  a  prior  case  obtained  by 
the  defendant  and  declaring  that  he  is  not 
entitled  to  exeoute  the  same  against  the 
plaintiff  and  the  plaintiff  applied  for  a  tem¬ 
porary  injunction  to  stay  the  execution  of 
the  deoree : 

Held, — Seotion  472,  0.  P.  0„  does  not  ap¬ 
ply  as  there  is  no  prayer  in  the  plaint  for 
restraining  the  defendant  from  oanslng  any 
injury  to  the  plaintiff  and  the  temporary 
injunction  cannot  be  granted.— 

14  T.  L.J.,  363. 

5,  A  temporary  injunction  under  Seotion 
472  oan  be  sought  only  in  aid  of  a  prospective 
order  for  a  perpetual  injunction.  In  the  ab¬ 
sence  of  any  prayer  for  perpetual  injunction 
as  a  substantive  relief  in  the  suit,  an  appli¬ 
cation  for  a  temporary  injunction  cannot  be 
treated  as  oneifalling  under  Seotion  472.— 

18  T.  L.  d.,  U. 


6.  A  temporary  injunction  under  Order 
XXXVII, Rule  2, oan  be  sought  only  in  aid  of 
prospective  order  for  a  perpetual  injunction 
and  in  the  absenoe  of  a  prayer  in  the  suit 
for  any  perpetual  injunction,  no  temporary 
injunction  oan  be  asked  for. 

To  sustain  an  application  for  temporary 
injunction  the  applicant  should,  among 
other  things,  satisfy  the  Oonrt  that  he  has 
a  fair  and  substantial  prima  jade  oase  in 
support  of  the  right  he  olaims.  This  does 
not  mean  that  he  should  make  out  a  dear 
legal  title. 

An  interlocutory  injnnotion  should  not  be 
lightly  granted.  “  The  power  of  granting  an 
injunction  is  one  whioh  has  boon  perhaps  a 
little  lavishly  bestowed  upon  the  Courts  in 
this  country.  It  is  a  tremendous  power  and 
one  whioh  the  superior  Courts  must  oaro- 
fully  guard  themselves  from  oxeroising 
hastily  or  without  solid  grounds."  A  par¬ 
son  who  seeks  the  aid  of  the  Court  by  way 
of  interlooutory  injunction  must  be  able  to 
satisfy  the  Court  .that  its  interference  is 
necessary  to  proteot  him  from  that  speoies 
of  injury  whioh  the  Court  oalls  irreparable 
before  the  legal  right  oan  be  established 
upon  trial. 

In  granting  or  withholding  an  injunction, 
the  Courts  should  exercise  a  judioial  discre¬ 
tion  and  weigh  the  amount  of  substantial 
misohief  done  or  threatened  to  the  plaintiff 
and  compare  it  with  that  whioh  the  injnno¬ 
tion,  if  granted,  would  inflict  on  the  defen¬ 
dant, 

In  dealing  with  an  application  for  tem¬ 
porary  injunction,  “the  Oonrt  always  looks  to 
the  oondnot  of  the  party  who  makos  the  ap¬ 
plication  and  will  refnse  to  interfere,  even  in 
cases  where  it  acknowledges  a  right,  nnless 
his  oondnot  In  the  matter  is  fair  and 
honest.’’—  43  T.  L.  R„  «5. 

Eol.— 18  T.  L.  J.,  74. 


7,  See  also— 
Or.  XXI,  r.2 
„  XXXVII,  r. : 
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3.  The  Court  shall  5a  all  oases,  exoept  where  it  appears  that  the 


to  the  opposite  party. 

4.  Any  order  for  an  injunction  may  be  discharged,  or  varied,  or 
set  aside  by  the  Court,  on  application  made  thereto 
may  be^iecharged^vari-  by  any  party  dissatisfied  with  such  order. 

5-  An  injunction  directed  to  a  corporation  is  binding  not  only 
injunction  to  oorpo-  011  corporation  itself,  but  also  on  all  members 
£*»  binding  on  its  and  officers  of  the  corporation  whose  personal  action 
00CB'  it  seeks  to  restrain. 

Interlooutory  Orders. 

6.  The  Court  may,  on  the  application  of  any  party  to  a  suit,  order 
Power  to  order  in  the  sale’  by  any  Peraon  nam3d  in  such  order  and  in 
terinTsaie.0  01  61  m  such  manner  and  on  such  terms  as  it  thinks  fit,  of 
any  movable  property,  being  the  subject-matter  of 
such  suit,  or  attached  before  judgment  in  such  suit  which  is  subject  to 
speedy  and  natural  decay,  or  which  for  any  other  just  and  sufficient  oause 
it  may  be  desirable  to  have  sold  at  once. 


Or,  XXXV 11 ,  r.  3  [  =  S.  473 


Or.  XXXVI I ,  r.  4  [  =S.  475 
-Or.  X2 
Case  Law. 


Or.  XXXV 11, 


5[ 


Or.  XXXV11,  r.  6C-S.477 


I.  Seotion  477  of  Regulation  II  of  1065 

“477.  Power  fo  order  interim  sale  of 
perishable  and  other  articles,— Thu  Court 


may,  on  the  application  of  any  party  to  a 
suit,  order  the  sale,  by  any  person  named 
in  such  order,  and  in  such  manner  and  on 
such  terms  as  it  thinks  lit,  of  any  movable 
properly,  being  the  snbjeot  of  snoh  sail, 
which  is  snbjeot  to  speedy  and  natural  de¬ 
cay,  or  to  the  sale  of  whioh  the  parties  to 
the  suit  have  given  their  consent  in  writ- 
ing.M 

II.  In  regard  to  the  addition  of  the  words 
a  fa  the  end  of  the  Rule— ‘‘  or  whioh  for  anj 

other  just _ sold  at  once*'— the  Indian 

Speoial  Committee  observed «  Words 
have  been  added  to  Seotion  498  so  as  to 
empower  the  Court  to  order  a  sale  of  aeon, 
ritdes  where  the  state  of  the  market  requires 


8?5 
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,7.  (1)  The  Court  may,  on  the  application  of  any  party  to  a  suit, 
Detention,  preserve-  and  on  such  terms  as  it  thinks  fit,— 
tion,  inspection, etc.,  of 
subject-matter  of  suit. 

(а)  make  an  order  for  the  detention,  preservation  or 

inspection  of  any  property  which  is  the  subject- 
matter  of  such  suit,  or  as  to  which  any  question 
may  arise  therein ; 

(б)  for  all  or  any  of  the  purposes  aforesaid  authorise  any 

person  to  enter  upon  or  into  any  land  or  building 
in  the  possession  of  any  other  party  to  such  suit ; 
and 

(c)  for  all  or  any  of  the  purposes  aforesaid  authorise 
any  samples  to  be  taken,  or  any  observation  to  be 
made  or  experiment  to  be  tried,  which  may  seem 
necessary  or  expedient  for  the  purpose  of  obtain¬ 
ing  full  information  or  evidence. 

(2)  The  provisions  as  to  execution  of  process  shall  apply, 
mifatis  mutandis,  to  persons  authorised  to  enter  under  this  Rule. 

8.  (1)  An  application  by  the  plaintiff  for  an  order  under  Rule  6 
A  Uoation  tor  suoh  0r  7  ma*y  be  made  after  notice  to  the  defen- 
orders  tobe  after  notice,  dant  at  any  time  after  institution  of  the  suit. 

(2)  An  application  by  the  defendant  for  a  like  ordhr  may  be 
made  after  notice  to  the  plaintiff  at  any  time  after  appearance. 


Oi>.  XXXV 11 ,  r,  7  [=S.4TC 

=  Or.  XXXIX,  r,  7 


This  Bnle  reproduces  Seotion  478  of  Re- 
gnlatlon  II  oi  1065,  with  the  addition  to 
Olauue  (a)  of  the  words— “or  as  to  which 
any  (ideation  may  arise  therein.”  With  this 
addition, "the  Bnle  reproduces  the  English 


Or.  XXXV 11 ,  r.  8  [  =  S. 


The  first  para  of  Seotion  473  of  the  old 
Regulation  corresponding  to  Sab-Role  (1) 
was  as  follows : — “  An  application  by  the 

plaintiff . to  the  defendant  at  any  time 

after  Beryloe  of  the  summons.” 

Under' the  modification  made  by  the  Sub- 
Rule,  “  the  plaintiff  is  enabled  to  get  any 
emergent  order  subsequent  to ■  the  filing  of 

after  Bervioe  of  summons.”— 

Notes  on  Clauses, 
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9.  Where  laud  paying  revenue  to  the  Government,  or  a  tenure 
When  party  may  be  Ikble  to  sa*e>  ia  the  subject-matter  of  a  suit,  if  the 
put  in  immediate  pos-  party  in  possession  of  such  land  or  tenure  neglects 
jeS™attei  Ot  mit°.  to  pay  the  Government  revenue,  or  the  rent  due  to 
the  proprietor  of  the  tenure,  as  the  case  may  be, 
and  such  land  or  tenure  is  consequently  ordered  to  be  sold,  any  other 
party  to  the  suit  claiming  to  have  an  interest  in  such  land  or  tenure 
may,  upon  payment  of  the  revenue  or  rent  due  previously  to  the  sale 
(and  with  or  without  security  at  the  discretion  of  the  Court),  be  put  in 
immediate  possession  of  the  land  or  tenure  ; 


and  the  Court  in  its  decree  may  award  against  the  defaulter  the 
amount  so  paid,  with  interest  thereon  at  such  rate  as  the  Court  thinks 
fit,  or  may  oharge  the  amount  so  paid,  with  interest  thereon  at  such 
rate  as  the  Court  orders,  in  any  adjustment  of  accounts  which  may  be 
directed  in  the  deoree  passed  in  the  suit. 

10.  Where  the  subject-matter  of  a  suit  is  money  or  some  other 
thing  capable  of  delivery  and  any  party  thereto  ad- 
in  Court.0  m°ney’  et°'’  mits  that  he  holds  such  money  or  other  thing  as  a 
trustee  for  another  party,  or  that  it  belongs  oris  due 
to  another  party,  the  Court  may  order  the  same  to  be  deposited  in 
Court  or  delivered  to  such  last-named  party,  with  or  without  security, 
subject  to  the  further  direction  of  the  Court. 


Or.  XXXV 11 ,  r,  9  [  —  S.  480 

=  Or.  XXXIX,  r.  9] 


Or,  XXXV 11,  MO  [=>S.  481 

=  Or.  XXXIX  r,  10} 


Under  Section  481,  a  Oonrt  is  oompetent 
to  direct  a  party  to  deposit  a  snm  of  money 
in  Oonrt,  provided,  among  other  things, 
there  is  pending  before  it  a  suit  the  subjeot- 
matter  of  whiah  is  money  and  a  party 
thereto  admits^  that  the  money  is  due  from 
him  to  another  party. 


The  Section  cannot  be  confined  to  oases 
where  one  party  admits  that  he  is  in  pos¬ 
session  of  money  actually  belonging  to 
another  party, as  distinguished  from  money 
whioh  is  only  due  to  another. 

The  Section  is  obviously  enacted  for  the 
purpose  of  arming  the  Court  with  the 
neoessary  powers  in  the  matter  of  passing 
interlooutory  orders,  for  the  purpose  of 
safeguarding  the  interests  of  parties  pend¬ 
ing  suit,  in  oertain  prescribed  contingen¬ 
cies.—  17  T.  L.J.,  S10, 


Or.  XXXVIII,  r.  i  ]  THE  CIVIL  PfiOOBlHfRB  CODE 

OBDEB  XXXV11I. 

Appointment  of  Receivers. 

1.  (1)  Where  it  appears  to  the  Court  to  be  just  and  convenient, 
Appointment  oi  re-  the  Court  may  by  order— 

(a)  appoint  a  receiver  of  any  property,  whether  before 

or  after  decree ; 

(b)  remove  any  person  from  the  possession  or  custody 

of  the  property ; 

(c)  commit  the  same  to  the  possession,  custody  or 

management  of  the  receiver  ;  and 

(d)  confer  upon  the  recsiver  all  such  powers,  as  to  bring¬ 

ing  and  defending  snits  and  for  tin  realization, 
management,  protection,  preservation  and  im¬ 
provement  of  the  property,  the  collection  of  the 
rents  and  profits  thereof,  the  application  and  dis¬ 
posal  of  suoh  rents  and  profits,  and  the  execution 
of  documents  as  the  owner  himself  has,  or  such 
of  those  powers  as  the  Court  thinks  fit, 

(2)  Nothing  in  this  Buie  shall  authorise  the  Court  to  remove 
from  the  possession  or  custody  of  property  any  person  whom  any  party 
to  the  suit  has  not  a  present  right  so  to  remove. 

2.  The  Court  may  by  general  or  special  order  fix  the  amount  to 

Bamtmetation  156  Pai^  as  remuneration  for  the  services  of  the 

tmeta  '  receiver. 

3,  Every  receiver  so  appointed  shall— 

Duties. 

(а)  furnish  suoh  security  (if  any)  as  the  Court  thinks  fit, 

duly  to  account  for  what  he  shall  receive  in  respect 
of  the  property  ; 

(б) .  submit  his  accounts  at  such  periods  and  in  suoh 

form  as  the  Court  direots  ; 

(e)  pay  the  amount  due  from  him  as  the  Court  directs ; 

and 

(d)  be  responsible  for  any  loss  occasioned  to  the  pro¬ 
perty  by  his  wilful  default  or  grosB  negligence. 
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Or.  XXXVU I ,  r.  1  [«  S.482 

=  Or.  XL,  r.  1] 

Or.XXXVIll,  i>.2[=  S.  482 


(e)  give  Buoh  seourifcy  (if  any) 
Court  thinks  fit  duly  to  a 
for  what  he  shall  reoeive  i: 
peot  of  the  property ; 

</)  pass  his  aooounts  at  Buoh  ] 
and  in  such  form  as  the 


.  XXXV  1 1 1 ,  n.  3  [=  S.  482 


(g)  pay  the  balanoe  dne  fror 


Or.  XXXVIII,  r  r,  1-3]  THE  CIVIL  PROCEDURE  CODE 


Jot  Form  of  Bond  to  be  given  by  Receiv¬ 
er,  aee  Appendix  F,  Form  No.  10. 

IV.  f.  Obapter  XXXV  of  Regulation  II 
of  loss  which  dealt  with  ‘'Appointment  of 
Receivers"  bad  three  Sections— 482,  433 


allowed  their  decree  for  a  redemption  to 
become  barred.  Under  these  circumstances, 
the  plaintiff  applied  to  the  Oourt  to  appoint 
a  receiver  for  executing  the  redemption 
deoree.  It  was  oontended  that  the  provi- 


regulation  viii  of  1100.  [  Or.  XXXVIII,  rr.  i-; 


Reghjlation  Viri  or  1100.  [Or.xxxvni,».  1-3 


When  no  seourity  is  needed  to  be  given. 
It  should  be  so  stated  in  the  order  appoint¬ 
ing  the  receiver. 

A  teoeiver  is  entitled  to  have  out  of  the 
funds  oolleoted  or  realised  by  him,  his  ex- 
penses  properly  incurred  in  the  discharge 

sanctioned  by  the  Court  or  which  have  be¬ 
nefited  the  estate _ 33  T.  L.  R.,  265 

(=13  T.  L,  J„  507). 

IO.  The  suit  was  for  a  declaration  of  the 
plaintiff’s  title  to  the  plaint  properties  and 
to  recover  them  with  mesne  profits  from 
the  defendants  who  were  alleged  to  have 
trespassed  on  the  properties  after  the  plain¬ 
tiff  had  obtained  delivery  of  the  properties 
in  execution  of  a  decree.  The  defendants 
set  up  possession  under  an  independent  title 
and  denied  the  plaintifi’s  title  and  posses¬ 
sion.  The  plaintiff  applied  for  the  appoint¬ 
ment  of  a  teoeiver  to  take  possession  of  the 
properties. 

Held. — The  plaintiffs  apprehensions  that 
he  might  not  be  able  to  realise  mesne  pro¬ 
fits  and  costs  of  suit  if  he  succeeded  in  get- 
ting  a  decree  in  his  favour  and  that  the 
defendants  might  neglect  to  take  proper 
care  of  the  properties  during  the  pendenoy 
of  the  suit  were  not  sufficient  grounds  for 


connected  with  the  right  whioh  was  assert, 
ed  and  had  to  be  established.  The  Court 
would  not  interfere  by  appointing  a  receiver 
where  a  right  was  asserted  to  property  in 
the  possession  of  a  defendant  claiming  to 
hold  it  under  a  legal  title,  unless  a  strong 
case  was  made  out.—  14  T.  L.  J-,  317. 

It.  The  order  appointing  a  teoeiver  un¬ 
der  Section  482,  C,  P.  C„  is  appealable  un¬ 
der  Clause  24  of  Seotion  557,  and  the  appeal 
lies  to  the  Court  to  which  an  appeal  would 
lie  from  the  deoree  that  may  be  passed  in 
the  suit. 

Where  the  Appellate  Court  has  already 
passed  an  order  under  Seotion  484  (omitted 
in  new  Code),  that  Courtis  no  doubt  incom¬ 
petent  to  hear  the  appeal  against  the  order 
under  Section  482,  under  Seotion  19,  Suh- 
seotion  (2)  of  the  Civil  Courts  Regulation. 
But  this  disqualification  is  only  personal. 
A  party  oannot  be  deprived  of  Mb  right  of 
appeal  to  a  particular  Court  merely  be¬ 
cause  it  is  presided  over  by  an  Officer  who 
oannot  hear  the  appeal  by  reason  of  per¬ 
sonal  disqualification. 

Where  snoh  disqualification  exists,  action 
should  be  taken  under  Seotion  19,  Sub-seo- 
tion  (8),  of  the  Civil  Courts  Regulation,  and 
the  appeal  should  be  transferred  to  another 
Court. 


the  appointment  of  a 
ment  of  a  reoeiver  wi 
cretion  of  the  Court, 
pointment  was  not  to 
ter  of  course,  but  wa; 


A  Distrlot  Judge 
484  (now  omitted) 


*6  under  Section 


der  that  Section  is  not  merely  to  approve 


greatest  care  and  oaution.  In  the  oase,  the 
defendants  were  admittedly  in  posseesion, 
and  suoh  possession  was  not  to  be  divested 
by  the  appointment  of  a  reoeiver,  unless  a 
very  strong  case  was  made  out  for  such  a 
course  being  adopted.  The  power  of  ap¬ 
pointing  a  reoeiver  should  be  exercised  with 

oiroumstanoes  of  the  case,  not  merely  the 
oiroumstanoes  whioh  might  make  the  ap¬ 
pointment  expedient  for  the  protection  of 
the  property,  but  all  the  circumstances 


Munsiffs  nominee,  bat  also  to  take  into  con- 
siaerationthe  necessity  for  the  appointment 
of  a  reoeiver  and  pass  suoh  other  orders  as 


preferred  against  the  order  of  the  lower 
Court  granting  the  application  of  the  plain¬ 
tiffs  for  the  appointment  of  a  reoeiver  in  a 
suit  brought  by  the  members  of  two  The- 
vaahees  of  a  Nayar  Tarwaa  under  Sec,  3T 


Ot*  XXXVIII,  *.  4  3  THE  CIVIL,  PROCEDURE  CODE 


4.  Where  a  receiver— 

Enforcement  of  re-  (<j)  fails  to  submit  his  accounts  at  such  periods  and 
oeivers  duties.  ' 

in  suoh  form  as  the  Court  directs,  or 
(4)  fails  to  pay  the  amount  due  from  him  as  the 
Court  directs,  or 

(c)  occasions  loss  to  the  property  by  his  wilful 
default  or  gross  negligence, 

the  Court  may  direct  his  property  to  be  attached  and  may  sell  such 
property,  and  may  apply  the  proceeds  to  make  good  any  amount  found 
to  be  due  from  him  or  any  loss  occasioned  by  him,  and  shall  pay  the 
balance  (if  any)  to  the  reoeiver. 


(1)  of  the  Regulation  for  partition  of  the  Court  will  appoint  a  reoeiver.  No  disfcino- 
Tarwad  properties,  tion  should  be  drawn  between  oases  go* 

vemed  by  the  Hindu  Law  and  oases  govern* 
BeW.—  In  the  circumstances  of  the  case,  ed  by  the  Marumakkabhayam  law.  The 
the  lower  Court  exercised  its  discretion  distinction  between  parties  governed  by 


Regulation  VIII  of  1100.  I  or.  XXXIX,  r.  i 

5.  Where  the  property  is  land  and  the  Court  considers  that  the 
wk(m  Division  peish-  iaterest3  of  those  concerned  will  be  promoted  by 
kar  may  be  appointed  the  management  of  tli8  Division  Peishkar,  the  Court 
receiver.  may,  with  the  previous  sanation  of  the  Govern¬ 

ment,  appoint  him  to  be  receiver  of  such  property. 

ORDER  XXXIX. 

Arbitration. 

Arbitration  m  Suits. 

I.  (1)  Where  in  any  suit  all  the  parties  interested  agree  that 
Parties  to  suit  may  aQy  matter  in  difference  between  them  shall  be  refer- 
appiy  for  order  of  re-  red  to  arbitration,  they  may,  at  any  time  before 
ferenee.  judgment  is  pronounced,  apply  to  the  Court  for  an 

order  of  reference. 

(2)  Every  such  application  shall  be  in  writing  and  shall 
state  the  matter  sought  to  be  referred. 

the  subject  of  the  suit  or  under  attach-  Or.  XXXIX:  lu  the  British  Indian 
meut,  These  wider  powers  should  be  exer-  Code  of  1882,  “  Arbitration.”  formed  a 
oised  with  great  caution.  Where  a  pro  Chapter  in  the  body  of  the  Code.  In- the 


Or.  xxxix,  r.  2 1  The  Civil  Procedure  Code 


2.  The  arbitrator  shall  be  appointed  in  auoh  manner  as  may  be 
Appoiutmsnb  o{  atbi-  agreed  upon  between  the  parties. 

3.  (1)  The  Court  shall,  by  order,  refer  to  the  arbitrator  the 
Order  of  reference  mat*er  ™  difference  which  he  is  required  to  deter¬ 
mine,  and  shall  fix  such  time  as  it  thinks  reasonable 

for  the  making  of  the  award,  and  shall  specify  such  time  in  the  order. 

(2)  Where  a  matter  is  referred  to  arbitration,  the  Court  shall 
not,  save  in  the  manner  and  to  the  extent  provided  in  this  Order,  deal 
with  such  matter  in  the  same  suit. 


Regulation  VIII  of  1100.  [  Or.  XXXIX,  r,  4 


4.  (1)  Where  the  reference  is  to  two  or  more  arbitrators,  provi- 
Where  reference  is  to  sion  s!ia^  '3e  made  in  the  order  for  a  difference  of 
two  or  more,  order  to  opinion  among  the  arbitrators — 
provifl  e  for  difierenoQ  of 
opinion. 

(a)  by  the  appointment  of  an  umpire  ;  or 

(b)  by  declaring  that,  if  the  majority  of  the  arbitrators 

agree,  the  decision  of  the  majority  shall  prevail ;  or 

(e)  by  empowering  the  arbitrators  to  appoint  an  umpire; 

(d)  otherwise  as  may  be  agreed  between  the  parties  or, 
if  they  cannot  agree,  as  the  Court  may  determine, 
(3)  Where  an  umpire  is  appointed,  the  Court  shall  fix  suoh 
time  as  it  thinks  reasonable  for  the  making  of  his  award  in  case  he  is 
required  to  act  . 


Or.  XXXIX,  r.  5]  THE  CIVIL  PROCEDURE  CODE 
5.  (1)  la  any  of  the  following  oases,  namely 
Power  of  Court  to  a  (®)  where  the  parties  cannot  agree  within  a  reason- 
point  arbitrator  in  able  time  with  respeot  to  the  appointment  of 
certain  oases.  an  arbitrator,  or  the  person  appointed  refuses 

to  accept  the  office  of  arbitrator,  or 
(ft)  where  an  arbitrator  or  umpire— 

(i)  dies,  or 

(ii)  refuses  or  neglects  to  act  or  becomes  inca¬ 
pable  of  acting,  or 

(iii)  leaves  Travancore  in  circumstances  show¬ 
ing  that  he  will  probably  not  return  at  an 
early  date,  or 

(c)  where  the  arbitrators  are  empowered  by  the 
order  of  reference  to  appoint  an  umpire  and  fail 
to  do  so, 

any  party  may  serve  the  other  party  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator  or  umpire. 

(*2)  If,  within  seven  clear  days  after  such  notice  has  been 
served  or  such  further  time  as  the  Court  may  in  each  case  allow,  no 
arbitrator  or  no  umpire  is  appointed,  as  the  case  may  be,  the  Court  may, 
on  application  by  the  party  who  gave  the  notice,  and  after  giving  the 
other  party  an  opportunity  of  being  heard,  appoint  an  arbitrator  or 
umpire  or  mike  an  order  superseding  the  arbitration,  and  in  such  case 
shall  proceed  with  the  suit. 


regulation  viii  of  1100.  [  Or.  xxxix,  *.  8 


6.  Every  arbitrator  or  umpire  appointed  under  Rule  4  or  Rule  5 
Powers  of  arbitrator  shall  have  the  like  powers  as  if  his  name  had  been 

Sri«^iorB6f,toa  inserted  in  the  order  of  referenoe. 

7.  (1)  The  Court  shall  issue  the  same  prooesses  to  the  parties 

and  witnesses  whom  the  arbitrator  or  umpire  desires 
anddefaSt118  witoesBep  to  examine,  as  the  Court  may  issue  in  suits  tried 
before  it. 

(2)  Persons  not  attending  in  accordance  with  such  prooess, 
or  making  any  other  default,  or  refusing  to  give  their  evidence,  or  guilty 
of  any  contempt  to  the  arbitrator  or  umpire  during  the  investigation  of 
the  matters  referred,  shall  be  subjeot  to  the  like  disadvantages,  penalties 
and  punishments,  by  order  of  the  Court  on  the  representation  of  the 
arbitrator  or  umpire,  as  they  would  incur  for  the  like  offences  in  suits 
tried  before  the  Court. 

8.  Where  the  arbitrators  or  the  umpire  cannot  complete  the 

award  within  the  period  specified  in  the  order,  the 
maMngaward.  *“  Court  may,  if  it  thinks  fit,  either  allow  further  time, 
and  from  time  to  time,  either  before  or  .after  the 
expiration  of  the  period  fixed  for  the  making  of  the  award,  enlarge  such 
period  ;  or  may  make  an  order  superseding  the  arbitration,  and  in  such 
case  shall  proceed  with  the  suit. 

«•  490.  Appointment  of  umpire  ly  Court.  Op.  XXX 1 X ,  r.  8  [  =  S.  498 


Of.  XXXIX,  r.  9  ]  the  civil  Procedure  code 

g.  Where  an  umpire  has  been  appointed,  he  may  enter  on  the 
mere  mnpije  may  reference  in  the  plaoe  of  the  arbitrators,— 


(a)  if  they  have  allowed  the  appointed  time  to  expire 

without  making  an  award,  or 

(b)  if  they  have  delivered  to  the  Court  or  to  the  umpire 

a  notice  in  writing  stating  that  they  cannot  agree, 
10.  Where  an  award  in  a  suit  has  been  made,  the  persons  who 
made  it  shall  sign  it  and  cause  it  to  be  filed  in  Court 
and  ffled.  ***  8084  together  with  any  depositions  and  documents  which 

have  been  taken  and  proved  before  them  ;  and  notice 
of  the  filing  shall  be  given  to  the  parties. 


Upon  any  reference  by  an  order  of  the  Court,  the  arbitrator 
rf  swoiai  01  umPirs  may,  the  leave  of  the  Court,  state 
Mtora  or  the  award  as  to  the  whole  or  any  part  thereof  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court, 


and  the  Court  shall  deliver  its  opinion  thereon,  and  shall  order  such 


opinion  to  be  added  to  and  to  form  part  of  the  award. 


The  Court  may,  by  order,  modify  or  correct  an  award— 
wdiiy  or  ^  wh6re  jt  appeara  that  a  part  of  the  award  is  upon 
a  matter  not  referred  to  arbitration  and  suoh 


part  can  be  separated  from  the  other  part  and 
does  not  affect  the  decision  on  the  matter 
referred ;  or 


Of.  XXXIX,  r.  tsl  THE  CIVIL  PflOOEDtJRE  CODE 

ig.  (1)  An  award  remitted  under  Bale  14  becomes  void  on 
Grotinda  tor  settin  ^US!8  °* tlle  arbitrator  or  umpire  to  reconsider  it. 
aBide°award.  r  Butno  award  shall  be  set  aside  except  on  one  of  the 

following  grounds,  namely, — 

(а)  corruption  or  misconduct  of  the  arbitrator  or  umpire; 

(б)  either  party  having  been  guilty  of  fraudulent  con¬ 

cealment  of  any  matter  which  he  ought  to  have 
disclosed,  or  of  wilfully  misleading  or  deceiving 
the  arbitrator  or  umpire  ; 

(c)  the  award  having  been  made  after  the  issue  of  an 
order  by  the  Court  superseding  the  arbitration  and 
proceeding  with  the  Buit  or  after  the  expiration  of 
the  period  allowed  by  the  Court,  or  being  other¬ 
wise  invalid. 

(2)  Where  an  award  becomes  void  or  is  sot  aside  under  Sub- 
riile  (1) i  the  Court  shall  make  an  order  superseding  the  arbitration  and 
in  Such  case  shall  proceed  with  the  suit. 


Regulation  viii  op  1100.  [  Or.  xxxix  r.  x6 


16.  (i) 


ording  to  award. 


Where  the  Court  sees  no  cause  to  remit  the  award  or 
any  of  the  matters  referred  to  arbitration  for  recon- 
ao"  sideration  in  manner  aforesaid,  and  no  application 
has  been  made  to  set  aside  the  award,  or  thh  Odurt 


has  refused  such  application,  the  Court  shall,  after  the  time  for  making 
such  application  has  expired,  proceed  to  pronounce  judgment  according 
to  the  award. 


(2)  Upon  the  judgment  so  pronounced  a  decree  shall  follow, 
and  no  appeal  shall  lie  from  such  decree  except  in  so  far  as  the  decree  is 
in  excess  of,  or  not  in  accordance  with,  the  award. 


Of.  XXXIX,  r.  17  ]  THE  CIVIL  PSOOEDOTtB  CODE 
Order  of  reference  on  agreement  to  refer. 

17.  (1)  Where  any  persons  agree  in  writing  that  any  difference 
Application  to  flic  in  between  them  shall  be  referred  to  arbitration,  the 
Oonrt  agreement  to  re-  parties  to  the  agreement,  or  any  of  them,  may  apply 
ier  to  arbitration.  t0  any  £oaxt  having  jurisdiction  in  the  matter  to 
which  the  agreement  relates,  that  the  agreement  be  filed  in  C  onrt. 

(2)  The  application  shall  be  in  writing  and  shall  be  numbered 
and  registered  as  a  suit  between  one  or  more  of  the  parties  interested  or 
claiming  to  be  interested  as  plaintiff  or  plaintiffs,  and  the  others  or  other 
of  them  as  defendants  or  defendant,  if  the  application  has  been  presented 
by  all  the  parties,  or,  if  otherwise,  between  the  applicant  as  plaintiff  and 
the  other  parties  as  defendants. 

(3)  On  such  application  being  made,  the  Court  shall  direct 
notice  thereof  to  be  given  to  all  the  parties  to  the  agreement,  other  than 
the  applicants,  requiring  such  parties  to  show  cause,  within  the  time 
specified  in  the  notice,  why  the  agreement  should  not  be  filed. 

526.  And  having  regard  to  the  rather  wide  anoe  with  the  award  of  an  arbitrator  except 
language  of  the  Judicial  Committee  in  in  ao  far  as  the  deoree  ia  in  exoess  of  or  not 


REOBLATION  VIII  OP  1100.  [  Or.  XXXIX,  r.  19 
(4)  Where  no  sufficient  cause  is  shown,  the  Court  shall 
order  the  agreement  to  be  filed,  and  shall  make  an  order  of  reference  to 
the  arbitrator  appointed  in  accordance  with  the  provisions  of  the  agree¬ 
ment  or,  if  there  is  no  such  provision  and  the  parties  cannot  agree,  the 
Court  may  appoint  an  arbitrator. 

)  8.  Where  any  party  to  any  agreement  to  refer  to  arbitration,  or 
stay  of  an  it  where  any  parson  olaiming  under  him,  institutes  any  suit 
theta  is  an  agreement  against  any  other  party  to  the  agreement,  or  any 
to  refer  to  arbitration.  peraon  0ia;m;ng  nnder  him,  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  such  suit  may,  at  the  earliest  possible 
opportunity  and  in  all  cases  where  issues  are  settled  at  or  before  suoh 
settlement,  apply  to  the  Court  to  stay  the  suit ;  and  the  Court,  if  satisfied 
that  there  is  no  sufficient  reason  why  the  matter  should  not  be  referred 
in  accordance  with  the  agreement  to  refer  to  arbitration,  and  that  the 
applicant  was,  at  the  time  when  the  suit  was  instituted  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the  proper  conduct  of 
the  arbitration,  may  make  an  order  staying  the  suit. 

19.  The  foregoing  provisions,  so  far  as  they  are  consistent  with 
Provisions  applicable  any  agreement  filed  under  Rule  17,  shall  be  applic- 
to  proceedings  nnder  able  to  all  proceedings  under  the  order  of  reference 
Bnle  17 '  made  by  the  Court  under  that  Rule  and  to  the  award 

and  to  the  decree  following  thereon. 


Paras  1  and  d  of  that  Seofion  correspond¬ 
ing  to  Sub-Buies  (1)  and  (d)  were  as  fol- 

First  para.-— “When  any  persons  agree  In 
writing  that  any  difference  between  them 
shall  be  referred  to  the  arbitration  of  any  , 

appointed  by  any  Oourt  having  jurisdiction 
in  the  matter  to  which  the  agreement  re¬ 
lates,  the  parties  thereto,  or  any  of  them, 
may  apply  that  the  agreement  be  filed  in 

Fourth  para.— 1 “If  no  sufficient  cause  be 
shown,  the  Oourt  may  oause  the  agreement 


reference  thereon,  and  may  also  nominate 
the  arbitrator,  when  he  is  not  named  there* 
in  and  the '  parties  cannot  agree  as  to  the 
nomination.” 

Or.  XXXIX.p.  18  0  „ 

=  Sch.  II,  Para  18  ] 


Or.  XXXIX,  r.  19  [-S.503 

=Soh.  n,  Para  19} 
The  concluding  words  of  Section  503  of 
the  old  Begulation  were  “  and  to  the 
award  of  arbitration  and  to  the  enforce¬ 
ment  of  the  decree  founded  thereupon.” 


Or.  XXXIX,  f.  20]  THE  OlVIL  PROCEDURE  CODE 

Arbitration  without  the  intervention  of  a  Court. 

20.  (1)  Where  any  matter  has  been  referred  to  arbitration  with- 
FUi'-g  award  ic  matter  out  the  intervention  of  a  Court,  and  an  award  has 
referred  to  arbitration  been  made  thereon,  any  person  interested  in  the 
without  intervention  of  awar(j  may  apply  to  any  Court  having  jurisdiction 
over  the  subject-matter  of  the  award  that  the  award 

be  filed  in  Court. 

(2)  The  application  shall  be  in  writing  and  shall  be  number¬ 
ed  and  registered  as  a  suit  between  the  applicant  as  plaintiff  and  the 
other  parties  as  defendants. 

(3)  The  Court  shall  direct  notice  to  be  given  to  the  parties 
to  the  arbitration,  other  than  the  applicant,  requiring  them  to  show 
cause,  within  a  time  specified,  why  the  award  should  not  be  filed. 


Regulation  VIII  op  1100.  [  Or.  XXXIX,  t.  at 

2i.  (1)  Where  the  Court  is  satisfied  that  the  matter  has  been 
referred  to  arbitration  and  that  an  award  has  been 
mSt^fmohawaJa!™6’  Made  thereon,  and  where  no  ground  suoh  as  is 
mentioned  or  referred  to  in  Buie  14  or  Buie  15  is 
proved,  the  Court  shall  order  the  award  to  be  filed  and  shaU  proceed  to 
pronounce  judgment  according  to  the  award. 

(2)  Upon  the  judgment  so  pronounced  a  deoree  shall  follow, 
and  no  appeal  shall  lie  from  such  deoree  except  in  so  far  as  the  decree  is 
in  excess  of  or  not  in  accordance  with  the  award. 


basis  by  which  the  rights  of  the  parties  ean 
be  determined  and  constitutes  a  bar  to  any 
notion  based  on  the  original  Will  (P.  B,).— 
20  T.  L.R,63 

(=  3  T.  L.  J.,  M). 

Ref.— 43  T.  L.  R.,  157 

(=17  T.  L.  J.,  629). 

2.  Where  there  is  a  reference  to  arbi¬ 
tration  without  the  intervention  of  the 
Court  and  where  a  salt  is  instituted  a  consi¬ 
derable  time  after  such  reference,  the  ar¬ 
bitration  not  having  terminated,  the  Court 
may  raise  a  presumption  that  the  referenoe 
has  been  abandoned  before  the  litigation 
oommenoed. 

Granting  that  the  reference  is  still  in 
foree,  it  wonld  not  warrant  the  dismissal  of 
the  suit.  A  party  relying  on  an  anteoedent 
agreement  to  refer  matters  to  arbitration 
as  a  bar  to  the  oontinuanoe  of  a  snit  should 
apply  for  a  stay  of  the  proceedings  in  Court. 
If  suoh  party  takes  no  steps  for  stay  of  ju¬ 
dicial  proceedings  and  allows  the  Case  to  be 
deolded,  any  award,  even  if  made  during 
the  pendenoy  of  the  suit,  would  not  afieot 
the  rights  of  the  parties  as  deolded  by  the 
Court.—  19  T.  L.  J„  1016. 

3.  See  also— 

Or.  n,  r.  a.— 43  T.  L.  R„  167 

(=17  T.  L.  J„  669). 


Or. XXXIX,  n.  21  [  =  8.505 

=  Sob.  11,  Para  61  ] 


Section  505  of  the  old  Regulation  corres¬ 
ponding  to  Sub-Rule  (1)  was  as  follows 

“605.  Piling  and  enforcement  of  took 
award.— If  no  ground  suoh  as  Is  mentioned 
or  referred  to  in  Section  109  or  Seotlon  500 
be  shown  against  the  award,  the  Court  shall 
order  it  to  be  filed,  and  suoh  award  shall 
then  take  effeot  as  an  award  made  under 
the  provisions  of  this  Chapter.” 

[Sections  198  and  500  correspond  to  Rules 
14  and  15.} 

Case  Law, 

1.  An  award  was  made  by  a  board  of 
arbitrators  appointed  by  the  parties  without 
the  intervention  of  the  Coart,  The  plain¬ 
tiff  applied  for  filing  the  award.  The  de- 
fendant  raised  various  objeotions.  The 
Court  overruled  them,  ordered  the  award 
to  be  filed  and  passed  a  deoree  in  terms 
thereof.  No  separate  order  for  filing  the 
award  was,  however,  passed,  the  same  being 
embodied  in  the  judgment  disposing  of  the 
matter  itself.  Against  this  deoree,  the  de¬ 
fendant  appealed. 

On  behalf  of  the  respondent-plaintifl,  a 
preliminary  objeotion  was  raised  regarding 
the  oompetenoy  of  the  appeal.  It  was  con¬ 
tended  that.  Under  Olanse  (9)  of  Rule  21  of 
Order  XXXIX,  no  appeal  lay  from  a  deoree 
of  the  kind  in  question  exoapfc  On  the  ground 
that  the  same  was  in  excess  of  or  not  in  ac¬ 
cordance  with  the  award.  > 


llillll 
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22.  The  Forms  set  forth  in  Appsndix  0-  of  the  First  Schedule 
with  such  variations  as  the  oiroumstances  of  eaoh 
case  require,  shall  be  issued  for  the  respective  pur¬ 
poses  therein  mentioned. 


ORDER  XL. 

Appeals  from  Original  Decrees. 

I.  (1)  Every  appeal  shall  be  preferred  in  the  form  of  a  memo- 
Form  of  a  aal  randum  signed  by  the  appellant  or  his  pleader  and 

r  o  appaa  .  presented  to  the  Court  or  to  such  officer  as  it  ap- 

memoranton°00mpaQ7  P°iuts  in  this  behalf.  The  memorandum  shall  be  ac¬ 
companied  by  a  copy  of  the  decree  appealed  from 
and  (unless  the  Appellate  Court  dispenses  therewith)  of  the  judgment 
on  which  it  is  founded. 

(2)  The  memorandum  shall  set  forth,  concisely  and  under 
Oonte  t  f  memo-  di8tinct  hea(is> tlle  grounds  of  objection  to  the  decree 
random?  '  °  mem0'  appealed  from  without  any  argument  or  narrative; 

and  such  grounds  shall  be  numbered  consecutively. 


applied 
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'The  itaafdaoree  in  snob  a  Case 'passed  in 
pursuance  oi  the  Appellate  Court's  order, 
will  bind  the  assignee,  even  though  he  was 
not  a  party  in  the  prooeedings  wherein  that 
aeoree  was  passed.-  9  T.  L.  R.,  76. 

11  A  person  who  aoeepts  an  assignment 
of  a  decree  against  whioh  an  appeal  is  pre¬ 
ferred  or  whioh  is  oapable  of  being  appealed 
against,  will  be  bonnd  by  the  deoree  of  the 
Appellate  Oonrt, —  9  T.  L,  R,,  App.,  51, 

111,  The  appellant’s  claim  for  re-im- 
bnrsement  of  arrears  paid  was  not  included 
in  the  snbjeot-matter  of  the  appeal  olaim 
on  whioh  fees  have  been  paid.  In  the  ab¬ 
sence  Oi  an  appeal,  thednding  of  the  Zillah 
Court  on  the  question  must  be  accepted  as 
final  (F.B.).—  13  T,  L.  R.,  69. 

IV.  As  (in  the  ease)  the  administration 
oi  the  trust  was  vested  In  the  trustees  joint¬ 
ly,  all'  the  trustees  should  have  been  made 
parties  in  appeal.  The  appeal  against  one 
alone  of  the,  trustees  waB,  therefore,  not 
maintainable,  The  omisBion  to  Implead  the 
other  trustees  was  more  than  irregularity, 
and  the  Appellate  Court  was  bound  to  Bee 
that  all  neoessary  patties  were  before  it.— 

i  t.  l.  j„  m. 

V,  It.  in  a  safe  maxim  for  a  Conrt  of 
Appeal  to  be-  governed  by  that  an  objection 
whioh,  if  taken,  might  have  been  oured  and 
which  has  not  been  taken  in  the  Court  be¬ 
low,  shall  not  be  taken  in  the  Court  of  Ap¬ 
peal,  (Oilier) 30  T,  L .  R-,  661 . 


Or,  XL ■  r,  1  [=  S.  613-Or.- Xil,  r.  I] 
1 1.  '  This’  repioduoes  Section  518  of  Re¬ 
gulation  II  of  1065  with  some  ohanges  in 
the  lirsb  Para  of  that  Seotion  corresponding 
to  BublRuie  (1).  The  first  Para  was  as  fol¬ 
lows:— 

•*  Jform  of  appeal.  What  to  aocompanv 
memorandum.— The  appeal  shall  be  made 
in  the  form  of  a  memorandum  in  writing 
presented  by  the  appellant,  and  shall  be 
aooompanied  by  a  copy  of  the  deoree  ap¬ 


pealed  against,  and  (unless  the  Appellate 
Court  dispenses  therewith)  of  the  judgment 
on  whioh  it  1b  founded.” 

II.  For  Form  of  Memorandum  of  Ap. 
peal,  see  Appendix  H,  Form  No.  1. 

Ill,  See  under  Seotion  76. 


of  want  of  jurisdiction  based  on  facts  to  be 
The  plea  of  want  of  jurisdiction,  in  the  ease, 
to  be  proved  as  any  other  disputed  faot. 

The  onus  of  substantiating  such  a  plea, 
when  taken  in  proper  time,  is  on  those  who 
urge  it,  the  law  Shaking  a  presumption  in 
favour  of  the  existence  of  jurisdiction  nntil 
the  contrary  is  shown.—  4  T.  L.  R.,  68. 

2.  Tbe  point  for  decision  by  the  Courts 
was  whether  the  plaintiff's  olaim  to  Karana- 
Vanship  was  Well-founded  and  this  point 
having  been  found  against  plaintiff  by  both 
the  lower  Courts,  it  is  against  all  judicial 
precedents  to  allow  plaintiff  to  amend  his 
oase  in  appeal,  and  to  invoke  the  aid  of 
Oourts  to  try  in  the  same  suit  the  new  ease 
set  np  in  appeal.  The  effeol  of  granting  such 
concessions  to  plaintiffs  would  be  to  en¬ 
courage  frivolous  litigation.— S  T.  L.  R.,  66. 

3.  The  law  makes  it  obligatory  on  ap¬ 
pellants  to  produoe  a  copy  of  the  lower 
Court’s  judgment-  along  with  the  appeal 
memo,  unless  it  is  dispensed  .with  by  the 
Appeal  Oonrt,  The  delay,  even  though  it 
may  be  of  more  than  three  years  in  granting 
the  oopy  of  the  judgment,  was  not  delay  for 
whioh  the  appellant  was  responsible. — 

12  T.  L.  R„  198. 

4.  The  Eewan  of  Travanoore  Bued  to  re¬ 
cover  a  sum  of  money  due  from  the  defend¬ 
ant  to  the  Sri  Fadmanabha  Swaml  Temple, 
The  defendant  contended,  inter  alia,  that 

tent  to  sue  on  behalf  of  the  Temple  and  that 
he  did  not  owe  all  the  money  sued  for.  The 
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nest  Court  decreed  the  plaintiff's  suit  in 
toto.  The  defendant  appealed  only  with 
regard  to  the  sum  of  money  not  admitted 
by  him  to  be  due  and  raised  objection  re¬ 
garding  the  oompetenoy  of  the  Dewan  oi 
Travanooreto  sue  on  behalf  of  the  Sri  Pad- 


Held.— The  oompetenoy  of  the  Dewan  to 
sue  haying  been  aooepted  by  the  defondant 
in  relation  to  the  sum  adjudged  by  tbe  de- 


oould  not  be  reopened  (P.  B.)« 


Per  Krishnan  Pandalai,  J.— If  the  Ap- 
pellate  Court  should  find  the  olaim  barred 
by  limitation,  it  oouia  nob  for  that  reason 
reverse  the  deoree  to  the  extent  it  has  been 
appealed  against,  as  the  unappealed  portion 
is  based  on  the  view  that  there  is  no  bar  of 
limitation,  and  that  view  is  final  between 
the  same  parties.  The  only  oonsiatenb 
course  is  in  such  oases  to  dismiss  the  appeal 
or  reverse  the  whole  deoree.  The  ground 
that  the  plaintiff  is  not  oompete  nt  to  sue  is 
like  the  defenoe  of  limitation  one  that  goes 

lowed  to  prevail  in  the  ease,  as  the  defend- 
ant  had  not  appealed  against  two-thirds 
of  the  deoree  which  the  plaintiff  has  got  on 


7 ,  (1)  Where  there  are  more  defendauts 
than  one  in  a  suit  and  the  decree  appealed 
from  affects  each  of  them  individually  and 
eaoh  of  the  appeals  preferred  or  all  of  them, 
when  treated  as  a  single  consolidated  appeal, 
had  not  been  direotadagainst  the  whole  de¬ 
fendants  to  associate  with  other  defendants 
as  oo-appellants  without  having  previously 
obtained  oopies  of  the  deoree  appealed  from 
and  withontf  being  in  a  position  to  file  suoh 
copies  together  with  the  appeal  memoranda, 

(2)  The  provision  contained  in  Seotion 
513  of  the  Civil  Procedure  Code  that  the 
appeal  presented  by  the  appellant  shall  be 
aooompanied  by  a  oopy  of  the  deoree  ap¬ 
pealed  against,  is  mandatory  (F.  B.),— 

35  T,  i..  R.,  1, 

8.  The  plaintiff,  alleging  that  he  was 
the  real  owner  of  the  plaint  property  and 

the  dooument  stood  was  only  a  benamidar, 
brought  the  suit  for  the  cancellation  of  a 
sale  deed  exeouted  by  the  seoond  defendant 
in  favour  of  the  first  defendant  in  respoot 
of  the  plaint  property.  The  Courts  below 
accepting  the  plaintiff’s  allegations,  de- 


The  first  defendant  preferred  the  special 
S.  An  objection  to  the  maintainability  of  appea,  and  ,ookfor  th8  flret  tim8b8for8  th8 
a  Bolt  on  the  ground  that  it  is  one  for  pat-  ffigh  6he  plea  oi  pmohase 

tial  partition  will  not  be  allowed  to  be  raised  foc  vaIn8  f  rom  tha  03tenBibl6  owner  without 

for  the  first  time  in  special  appeal  —  notio8  q£  tha  defeQ(l  ,n  tiHe- 


6.  One  of  the  grounds  raised  by  the  HeW,— (1)  On  proof  of  the  iwnami  oharae- 

Sirkar  appellant  was  that  the  plaintiff  t0r  ot  P™ohaaer,  the  real  owner 

(respondent)  was  not  entitled  to  the  reliefs  established  a  primajade  oase  against  the 

olaimed  by  Mm,  inasmuch  as  he  was  dls-  purchaser  who  was  then  oalled  upon  to 

missed  for  misconduct.  prove  that  he  had  paid  value  and  that  he 

had  made  the  pnrohase  hono^de  and  with- 
This  point  was  not  expressly  raised  or  ont  n0,;88i 

even  suggested  in  the  defendant's  written 

statement  and  was  not  covered  by  any  Issue  (2)  The  first  defendant  oonld  not  be 
settled  in  the  oase.  To  allow  suoh  a  vital  allowed  at  that  stage  to  raise  the  plea  in. 

question  to  he  raised  at  this  stage  would,  asmnohas  the  issue  whioh  such  a,  plea 

therefore,  be  very  embarrassing  to  the  would  raise  was  not  purely  one  of  fact  hut 

plaintiff.  The  contention  was,  therefore,  of'.mlxed  law  and  faot.  It  would  be  taking 

overrated.—  34  T.u.  R.,  281,  the  opposite  party  by  surprise  if,  on  the 

901 
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evidence  on  record  nob  leb  in  with  reference 

were  allowed  to  substantiate  his  plea _ 

1'OT.L,  J„  1. 

9.  The  Vakil  for  the  appellant  attempt- 
ed  to  submit  at  the  last  stage  of  his  argu¬ 
ment  in  appeal  in  the  High  Court  a  new 
contention  to  the  effect  that,  before  the 
suit,  there  was  a  reference  to  arbitrators 
who  had  pronounced  an  award,  and  there¬ 
fore  the  suit  was  not  maintainable  exoept 
as  one  for  enforoing  an  award,  in  which 
event  it  would  be  barred  by  limitation.  This 
was  an  entirely  new  contention  whioh  had 
not  been  raised  in  the  lower  Court  or  even 
in  the  memorandum  of  appeal  to  the  High 
Court. 

Held  (While  declining  to  permit  the 
appellant’s  Vakil  to  raise  the  plea).— 

Unless  the  circumstances  are  wholly  ex¬ 
ceptional,  appellants  must  be  strictly  held 
to  the  grounds  of  appeal  whioh  they  think 
proper  to  set  forth  in  the  formal  documents 
whioh  are  demanded  from  them.  The  ob¬ 
ject  of  indicating  in  detail  the  grounds  of 
appeal  is  that  the  respondent  parties  may 
be  accurately  and  precisely  informed  of  the 
case  whioh  they  have  to  meet.  Their 
efforts  are  naturally  direoted  to  the  conten¬ 
tions  whioh  are  put  forward  by  the  appel¬ 
lants.  They  are  entitled  to  treat  as  aban. 
doned  contentions  which  are  not  set  forth. 
If  in  exceptional  oases  parties  desire  to  add 
new  grounds  to  those  of  whioh  they  have 
given  notios,  It  will  usually  be  convenient, 
by  a  sustentive  application,  to  apply  to  the 
Indulgence  of  the  Court  whioh  is  to  hear 
the  appeal.—  11  T.  L.  J.,  389. 

10.  There  is  nothing  in  Sections  513, 
666  [new Section 86]  or  531  [new  Section 
91  ],  a  P.  0.,  whioh  precludes  the  Court 
after  admitting  and  registering  a  second 
appeal  from  Insisting  on  the  production  of 
copies  of  judgments  and  deoreesor  orders 
of  Courts  of  first  instance,  before  it  will  far¬ 
ther  proceed  with  second  appeal  (IP.  B.},— 

37  T.  L,  R.,  13 . 


11.  Section  518  lays  down  a  mandatory 
provision  whioh  no  Court  has  the  power  to 
relax.  A  memorandum  of  appeal  presented 
without  a  copy  of  the  decree  appealed 
against  cannot,  in  view  of  the  imperative 
provision  of  Section  618,  be  aooepted  by  the 
Court  as  a  good  memorandum  in  law.  If, 

lowed  to  remain  in  Court  and  the  copy  of 
the  daoree  appealed  against  is  produced  be- 

fcurned,  the  appeal  memorandum  should  in 

only  on  the  date  when  the  copy  of  the  said 
decree  was  produoed  (F.B,)— 

13  T.  L.  J.,  354 . 

12.  When  a  ooort  accepts  a  new  oase 
set  up  which  is  inconsistent  with  the 
pleadings,  the  Court  aota  Irregularly. 

‘‘Itis  impossible  to  conolade  parties  by 
Inferences  of  fact  which  are  not  only  not 
consistent  with  the  allegations  that  are  to 
be  found  in  the  plaint  whioh  constitute  the 

are  in  reality  contradictory  of  the  oase 
made  by  the  plaintiff.  It  will  introduce  the 
greatest  amount  of  uncertainty  into  judioial 
proceedings  if  the  final  determination  of 
causes  is  to  be  founded  upon  inferences  at 
vaiianoe  with  the  case  that  the  plaintiff  has 
pleaded  and  by  joining  issue  in  the  cause 
has  undertaken  to  prove”  (11  M.L,  A.,  7).— 
13  T.  L.J.,  4£39. 

Ref.— 42  T.  L.  R„  327 

{=  16  T.  L.  J.,  263). 

Rel,— 18  T.  L.  J 449. 

13.  A  litigating  party  oan  only  snooeed 
aeeundam  allegata  et  probatis,  and  a  Court 
of  Appeal  shouid  not  allow  him  to  setup  on 
appeal  a  case  whioh  should  have  been  but 
was  not,  put  forward  by  him  in  the  Court 
of  first  instance.  The  severity  of  this  rule 
has  no  donbt  been  relaxed  so  as  to  cover 
oases  whioh,  though  not  speoifioally  put 
forward  in  the  trial  Court,  are  nevertheless 
involved  in  the  pleadings  or  consistent  with 


Ref.-16X.3UJ., 
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not  only  not  involved  in  the  pleadings,  bub 
are  inconsistent  with  the  ease  thereby 
made,  and  have  been  again  and  again  repu¬ 
diated  by  the  party  who  subsequently  seeks 
to  rely  on  them. 

To  permit  the  plaintiffs  to  take  advantage 
of  the  defendants'  plea  and  claim  relief  on 
that  basis  on  the  evidenoe  on  reaord  would 
be  springing  a  surprise  on  the  defendants, 
and  would  seriously  prejudice  them,  as  the 
question  of  their  liability  on  that  basis  has 
not  been  properly  fought  out  in  the  Court 

“  If  a  point  was  not  taken  before  the  tri¬ 
bunal  whioh  hears  the  evidence,  and  evi¬ 
dence  oould  have  been  adduced  whioh  by 
any  possibility  would  prevent  the  point 
from  suooeeding,  it  oannot  be  taken  after¬ 
wards.  You  are  bound  to  take  the  point  in 
the  first  inefcanoe  to  enable  the  other  party 
bo  give  evidence.” — 42  T.  L.  R.,  327 

(  =  16  T,  Ltd.,  263). 

Bef  .-19  X.  L.  J.,  481. 

14.  In  an  appeal  against  the  final  decree 
lant  to  question  the  correctness  ol  the  pre- 
when  no  appeal  has  been  preferred  there- 

If  an  appeal  is  preferred  and  the  same 
comes  to  be  rejeobea  for  any  of  the  grounds 
mentioned  in  Section  50  [  *=  Or.  VII,  r.  11  ], 

appeal.  Under  Seotion  551  [new  Section 
85(2)  &  Or.  XXII,  r.ll],  the  principle 
underlying  Section  52  [  =  Or.  VII,  r.  13] 
is  dearly  applicable  to  memoranda  of  ap¬ 
peals  (F.  B.),—  44  T.  L.  R„  315 

(=18  T.  L,  J-,  996). 

15.  The  second  respondent  in  the  appeal 
put  in  an  objection  memorandum  under 
Order  XL,  Buie  21,  setting  forth  the  follow¬ 
ing  grounds. 

(1)  The  lower  Court  wrongly  directed 
the  second  defendant  to  suffer  his  oosbs 
when  his  contentions  were  upheld. 


(2)  The  properties  allowed  to  the  second 
defendant  were  wrongly  made  liable  for  the 
arrears  adjudged  to  the  plaintiffs. 

He  paid  institution  fee  on  the  firsb  ground 
only,  and  therefore  on  12-2-’04,  the  Deputy 
Registrar  ordered  him  to  state  the  amount 
of  arrears  adjudged  to  the  plaintiffs  and  to 
pay  Court  fee  thereon.  One  week  was  allow¬ 
ed  to  cure  this  defect.  On  1-4-1104,  the 
respondent  presented  a  petition  praying  for 
permission  to  withdraw  the  second  ground, 
A  Division  Bench  whioh  heard  the  petition 
referred  for  the  decision  of  a  Full  Bench 
the  question  of  the  competency  of  a  Court 

otently  stamped  appeal  memoranda. 

Meld.— Per  VenMta  Bao,  J\— An  appellant 
may  withdraw  a  part  of  the  claim  even 
though  proper  Court  fee  has  not  been  paid 
on  the  reliefs  as  claimed  in  his  memo  of 
appeal. 

Per  Paramesioaran  Pillai ,  J. — (1)  At 
the  time  of  the  presentation  of  a  plaint  or 
memorandum  of  appeal,  the  plaintiff  or 
appellant  may,  without  the  permission  of 

ed  therein  and  in  respect  of  whioh  the 
Court  fee  leviable  has  not  been  paid,  and 
the  Court  is  not  competent  to  refuse  to  file 
the  plaint  or  memorandum  of  appeal  if  the 
fee  payable  on  the  reliefs  not  abandoned 
has  been  paid. 

(2)  Even  under  Order  VII,  Rule  11, 
Clause  (c),  a  plaint  or  memorandum  of 
appeal  oannot  be  wholly  rejected  for  non¬ 
payment  of  Court.fees  leviable  on  some 
of  the  reliefs,  if  the  plaintiff  or  appellant  is 
willing  to  forego  that  part  of  the  claim  or 
reliefs  for  which  Court-fee  has  not  been 


Per  A.  VcnMtaraira  Aiyer,  Ag.  C.  J.  (Dis- 
senting).— No  relief  in  an  insufficiently 
stamped  plaint,  appeal  memorandum  or 
objection  memorandum  oan  be  allowed  to 
be  withdrawn  wibhont  payment  of  the 
deficit  Court-fee  and  the  same  considered 
and  disposed  of  on  the  merits  without  such 


Or.  XL,  r.  2  ]  the  ctvil  procedure  code 

2.  The  appellant  shall  not,  except  by  leave  of  the  Court,  urge  or 
Grounds  vhioh  ma  **  beaded  'n  support  of  any  ground  of  objection  not 

be  talon  in  appeal.  set  forth  in  the  memorandum  of  appeal;  but  the 
Appellate  Court,  in  deciding  the  appeal,  shall  not 
be  confined  to  the  grounds  of  objection  set  forth  in  the  memorandum  of 
appeal  or  taken  by  leave  of  the  Court  under  this  Eule: 

Provided  that  the  Court  shall  not  rest  its  decision  on  any  other 
ground  unless  the  party  who  may  be  affected  thereby  has  had  a  sufficient 
opportunity  of  contesting  the  oase  on  that  ground. 

3.  (1)  Where  the  memorandum  of  appeal  is  not  drawn  up  in 
Re 'action  or  amend  tbe  manner  hereinbefore  prescribed,  it  may  be  reject- 

mmt3ot  memorandnmd"  ed,  or  be  returned  to  the  appellant  for  the  purpose 
of  being  amended  within  a  time  to  be  fixed  by  the 
Court  or  be  amended  then  and  there. 


payment.  Tho  Court  ie  not  oompekent  to 
allow  .withdrawals  of  grounds  on  insufficient¬ 
ly  stamped  appeal  memoranda.— 

46  T.  L.  R.,  273 
(=  19  T.  L.  J.,  1024). 


(  =  17T.  L.J „3S6). 
17  T.  L.J.,  sir. 

Or.  I,  r.  13.—  32  T.  L.  R.,  16. 

Or.  XL,  r.  21.-34  T.  L,  R.,  222 

<=9  T.  L.J.,  217). 


Or.  XL  ,  1*.  2  [  =  S.  514  =  Or.  XU,  r.  2] 
The  oorreBponding  Section  of  Regulation 
II  of  1065  was  as  follows 
“  514.  Appellant  confined  to  grounds  set 
cut.— The  appellant  shall  not,  without  tho 
leave  of  the  Oonrt,  urge  or  he  heard  in  Bup- 
port  of  any  other  ground  of  objeotion,  bat 
the  Oonrt  in  deciding  the  appeal  shall  not 
he  confined  to  the  grounds  set  forth  by  the 
appellant : 

Provided  that  the  Oonrt  Bhali  not  rest  its 
decision  on  eny  ground  not  set  forth  by  the 
appellant,  unleBB  the  respondent  has  had 


snffioient  opportunity  of  contesting  the  oase 
on  that  ground.” 

Case  Law. 

1.  An  Appellate  Court  is  incompetent  to 
interfere  with  any  portion  of  the  original 
deoree  not  appealed  against.— 

3  T.  L.  R.,  33. 

2.  When  a  suit  has  been  dismiseed  aga. 
inst  one  of  two  defendants  by  the  Court  of 
first  instanoe  and  the  defeated  plaintiff  has 
not  appealed  against  that  part  of  the  ,de- 
eree,  the  addition  of  the  defendant,  against 
whom  the  suit  has  been  dismiseed,  to  the 
array  of  parties  does  not  empower  the  Ap¬ 
pellate  Court  to  pass  against  him  a  deoree 
which  the  Court  of  first  instanoe  declined 
to  pass  and  in  the  decision  of  which  Oonrt 
the  plaintiff  chose  to  aogniesoe,- — 

25  T.  L.  R.p  91. 

Ref. — 6  T.  L.  J„  172. 

19  T.  L.  J.,  1016. 

3.  See  also— 

Or.  XL,  r.  1,-5  T.  L.  d.,  48. 

11  T.  L.  J.,  389. 

„  t.  21.-6  T.  L.  J,  172. 


Or,  XL,  I*.  3  [  =  8.515  =  Or.  XU,  r.3] 
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(2)  Where  the  Court  rejects  any  memorandum,  it  shall  re¬ 
cord  the  reasons  for  such  rejection. 

(3)  Where  a  memorandum  of  appeal  is  amended,  the  Judge, 
or  such  officer  as  he  appoints  in  this  behalf,  shall  sign  or  initial  the 


One  of  several  plaia- 


Where  there  are  more  plaintiffs  or  more  defendants  than  one 
in  a  suit,  and  the  decree  appealed  from  proceeds  on 
’  any  ground  common  to  all  the  plaintiffs  or  to  all 
'  the  defendants,  any  one  of  the  plaintiffs  or  of  the 
.Tn*  ground  coiSmon  to  defendants  may  appeal  from  the  whole  decree,  and 
a11-  thereupon  the  Appellate  Court  may  reverse  or  vary 

the  deoree  in  favour  of  all  the  plaintiffs  or  defendants,  as  the  case  may 


The  third  Para  of  Seotion  515  of  Bego- 
lation  II  of  1065,  corresponding  to  Snb-Bnle 
(3)  wae  as  follows  :  — 

•‘When  a  memorandum... ... ^.in  this 

behalf,  shall  attest  the  amendment  by  his 
signature.” 


Op.  XL,  p.  4  [  —  S.  516  =  Or .  XI il,  r.  4\ 
In  plaoe  of  the  word  *'  vary,”  Seotion  616 
of  the  old  Regulation  had  the  word 


I,  The  plaintiff,  whose  olaim  on  a  debt- 
bond  assigned  to  him  by  3rd  defendant  was 
dismissed  against  1st  and  2nd  defendants, 
but  deoreed  against  3rd  defendant  the 
assignor,  failed  to  appeal.  On  3rd  defend¬ 
ant's  appeal,  however,  the  lower  Appellate 
Court  gave  a  deoree  in  plaintiff’s  favour 
against  1st  and  2nd  defendants. 

Held  (on  speoial  appeal).— It  is  not  com¬ 
petent  to  the  lower  Appellate  Court  to  pass 
suoh  a  deoree,  and  Seotion  321  of  the  old 
Civil  Prooedure  Code  does  not  apply  to  the 

The  alleged  debtors  and  the  assignor  of 
the  debt  were,  under  no  cironmstanoes, 


jointly  liable  to  the  assignee,  and  .the 
ground  upon  which  the  3rd  defendant’s 
appeal  was  to  be  deoided  could  not  be  said 
to  be  oommon  to  him  and  the  plaintiff. 
Third  defendant  could  only  appeal  regard¬ 
ing  his  own  rights  and  liabilities  and  couia 
not  oall  upon  the  Court  to  deolde  in  plain¬ 
tiff’s  favour  matters  upon  whioh  the  plaintiff 
did  not  ohoose  to  appeal.  Seotion  821 
(Regulation  II  of  1037)  whioh  empowered 
an  Appellate  Court  to  reverse  a  deoree  in 
favour  of  a  party  who  failed  to  appeal,  did 
not  warrant  a  deoree  in  plaintiff’s  favour, 
and  against  two  of  the  defendants  on  the 
appeal  of  the  third  defendant.  That  Seo¬ 
tion  had  been  construed  as  enabling  an  Ap¬ 
pellate  Court  to  review  the  whole  decision 
in  favour  of  all  the  plaintiffs  or  of  all  the 
defendants  on  the  appeal  of  one  of  them, 
when  it  proceeded  on  a  oommon  ground  ; 
but  a  deoree  oould  not  be  passed  in  appeal 
against  a  defendant  and  in  favour  of  plain¬ 
tiff  on  the  appeal  of  a  co-defendant. 

[Seotion  321  was  as  follows "  If  there 
be  two  or  more  plaintiffs  or  two  or  more 
defendants  in  a  suit,  and  the  deoision  of  the 
lower  Court  proceed  on  any  ground  oommon 
to  all,  any  one  of  the  plaintiffs  or  defendants 
may  appeal  against  the  whole  deoree,  and 
the  Appellate  Court  may  reverse  or  modify 


Of.  XL,  r.  4]  THE  CIVIL  PROCEDURE  CODE 


the  decree  in  favour  of  all  the  plaintiffs  or  ing  the  subscriptions,  The  second  defend, 
defendants.”}. —  2  T.  L.  R„  26.  ant  alone  contested  the  suit.  The  primary 

,  Court  upheld  the  plaint  ill's  case  and  gave 


Or.  XL.r.s]  THE  CIVIL  PROCEDURE  CODE 

Stay  of  proceedings  and  of  execution. 

5,  (1)  An  appeal  shall  not  operate  as  a  Btay  of  proceedings 
under  a  deoree  or  order  appealed  from  except  so  far 
Court?7  7  ppe  &  8  as  the  Appellate  Court  may  order,  nor  shall  execu¬ 
tion  of  a  deoree  he  stayed  by  reason  only  of  an 
appeal  haying  been  preferred  from  the  decree  ;  but  the  Appellate  Court 
may  for  sufficient  cause  order  stay  of  execution  of  such  decree. 

(2)  'Where  an  application  is  made  for  stay  of  execution  of 
Sta  t  Court  whioh  an  aPPea'aM®  decree  before  the  expiration  of  the 
passed  the  deoree. W  °  time  allowed  for  appealing  therefrom,  the  Court 
which  passed  the  deoree  may  on  sufficient  cause  be¬ 
ing  shown  order  the  execution  to  be  stayed. 


11  the  deoree  proceeds  on  more  than  one 
ground,  it  Is  sufficient  that  one  of  the 
grounds  is  oomrnon  to  all  the  defendants. — 

Ref,— 18  T,  L.  J.,  301. 

8.  Under  Section  516,  0.  P.  0.,  the  in- 
terferenca  by  the  Appellate  Court  on  behalf 
oi  the  non-appealing  plaintiffs  or  defendants 
is  discretionary  with  the  Court,  It  is  doubt¬ 
ful  whether  the  omission,  to  exercise  that 
discretion,  would  be  a  ground  for  preferring 
a  seoond  appeal  and  it  is  also  doubtful 
whether  an  appeal  will  lie  at  the  instance 
of  the  party  who  did  not  appeal  to  the  lower 
Appellate  Court. 

It  is  however  open  to  the  High  Court  to 
treat  the  appeal  as  an  application  in  revi¬ 
sion  In  cases  in  which  a  subordinate  Court 
has  omitted  to  exeroisa  a  jurisdiction  con¬ 
ferred  on  it  by  law.—  16  T,  L.  J.,  80, 

9.  The  only  conditions  necessary  for  the 
applicability  of  Boles  4  and  82  of  Order 
XL  are  that  there  should  be  a  ground  com¬ 
mon  to  the  appellant  and  the  other  defen¬ 
dants  against  whom  also  the  deoree  has  to 
be  reversed,  and  that  the  appeal  should 
hays  been  preferred  against  the  whole  de¬ 
cree  and  not  with  xespeot  to  that  portion 
alone  which  affeots  the  appellant.  Even  if 
other  grounds  are  raised  whioh  oannot  be 
said  to  be  oomrnon  to  the  appellant  and 


the  other  defendants  in  the  case,  the  bene¬ 
fit  of  this  provision  could  be  invoked.— 

18  T,  L.  J„  301, 

10,  See  also— 

Sec.  76.-  1ST.  L.R.,93. 

Or,  IX,  r.  13.—  IT.  LJ  .,233. 

„  XL,  r.  1.—  35  T.  L.  R.,  1, 


Op.  XL,  p.  5  [ «  S.  517  =  Or.  XLX,  r.  6\ 

1,  Bection  517  of  Regulation  II  of  1065 
was  as  follows 

“517.  Execution  of  decree  .not  stayed 
tolely  by  reason  of  appeal.— Execution  of  a 
deoree  shall  not  be  stayed  by  reason  only  of 
an  appeal  haying  been  preferred  against 
the  deoree  ;  but  the  Appellate  Court  may, 
for  sufficient  cause,  order  the  execution  to 
be  stayed. 

Stay  of  execution  of  appealable  decree 
before  time  Jor  appealing,  has  expired.— If 
an  application  be  made  for  stay  of  execution 

the  time  allowed  for  appealing  therefrom, 
the  Court  whioh  passed  the  deoree  may  for 
sufficient  cause  order  the  execution  to  be 

Provided  that  uo  order  shall  be  made 
under  this  Section  unless  the  Oourt  making 
it  is  satisfied— 


regulation  viii  of  1100.  I  Or.  XL,  r.  $ 

(3)  No  order  for  stay  of  execution  shall  be  made  under  Sub¬ 
rule  (1)  or  Sub-rule  (2)  unless  the  Court  making  it  is  satisfied— 

(a)  that  substantial  loss  may  result  to  the  party  apply¬ 

ing  for  stay  of  execution  unless  the  order  is  made; 

(b)  that  the  application  has  been  made  without  unrea¬ 

sonable  delay  ;  and 

(o)  that  security  has  been  given  by  the  applicant  for  the 
due  performance  of  such  decree  or  order  as  may 
ultimately  be  binding  upon  him. 

(4)  Notwithstanding  anything  contained  in  Sub-rule  (3), 
the  Court  may  make  an  ex  'parte  order  for  stay  of  execution  pending  the 
hearing  of  the  application. 


Or.  XL,  r.  6  ]  THE  CIVIL  PROCEDURE  CODE 

6.  (1)  Where  an  order  is  made  for  the  execution  of  a  decree 
Security  in  oaae  of  *rom  811  appeal  is  pending,  the  Court  which 

order  for  execution  of  passed  the  decree  shall,  on  sufficient  cause  being 
deorec  appealed  from.  shown  by  the  appellant,  require  security  to  be 
taken  for  the  restitution  of  any  property  which  may  be  or  has  been 
taken  in  execution  of  the  decree  or  for  the  payment  of  the  value  of  such 
property  and  for  the  due  performance  of  the  decree  or  order  of  the  Ap¬ 
pellate  Court,  or  the  Appellate  Court  may  for  like  cause  direct  the  Court 
whioh  passed  the  decree  to  take  suoh  security. 

(2)  Where  an  order  has  been  made  for  the  sale  of  immov¬ 
able  property  in  execution  of  a  decree,  and  an  appeal  is  pending  from 
such  decree,  the  sale  shall,  on  the  application  of  the  judgment-debtor  to 
the  Court  whioh  made  the  order,  be  stayed  on  suoh  terms  as  to  giving 
seourity  or  otherwise  as  the  Court  thinks  fit  until  the  appeal  is  disposed 
of. 


7.  No  such  security  as  is  mentioned  in  Buies  5  and  6  shall  be 
No  security  to  be  te-  r^red  from  the  Dewan  of  Travancore  or,  where 
ermuant 1  <»  »he  Sic  ^  ®ovemment  has  undertaken  the  defence  of  the 
officer  in  certain  cases.  suit,  from  any  public  officer  sued  in  respect  of  an 
act  alleged  to  be  done  by  him  in  his  official  capacity. 


the  appeal  is  admitted.  The  plaoing  of  the 
Boles  regarding  stay  of  execution  just  be¬ 
fore  those  relating  to  procedure  on  admis¬ 
sion  of  the  appeal  in  the  Code  is  also  indi¬ 
cative  of  theobjeot  of  the  Legislature. 

Or,  XXJH,  Bale  1,  whioh  relates-to  pau¬ 
per  appeals  contemplates  presentation  of 
two  separate  doonments,  namely,  a  memo¬ 
randum  of  appeal  and  an  application  for 
leave  to  appeal  aa  pauper.  The  dismissal 
of  the  pauper  application  does  not  involve 
dismlsaalof  the  appeal.  The  appeal  may 
still  be  regarded  as  an  existing  appeal  if  the 
appellant  desires  to  continue  it  as  an  ordi¬ 
nary  one  by  paying  the  oourt  fee.— 

17  t. l.  j .,m. 

S.  Proceedings  in  a  subordinate  Court 
would  not  be  rendered  invalid  merely  be¬ 
cause  they  were  taken  by  suoh  Court  after 
the  pausing  oi  a  stay  order  by  a  superior 
Court.  -To  render  suoh  proceedings  invalid, 
Information  of  the  passing  of  the- stay  order 


must  have  been  ooinmunioabed  to  the  su¬ 
bordinate  Court  by  the  Court  issuing  the 
stay  order.-  19  T.  L.  d„  861. 

Or.  XL,  i\  6  [  =  S.  518  =  Or.  XLI,  r.  6  ] 

I.  The  changes  made  by  this  Buie  in 
Seotion  518  of  the  old  Hegnlation  are  indi¬ 
cated  below 

“618.  (1)  Where  an  order  is  made..,,.. 
require  seourity  to  be  taken  for  the  restitu¬ 
tion  of  any  property  whioh  may  or  has  been 
taken, - seourity. 

(2)  Where  an  order  has  been  made .-.  — 

in  execution  of  a  deoree  for  money _ 

judgment-debtor,  be  stayed  until  the  appeal 
is  disposed  of,  ou  suoh  terms  as  to  giving 
seourity  or  otherwise  as  the  Court  which 
passed  the  decree  thinks  fib.” 

II.  The  Indian  Speoial  Committee  said:— 

“  The  Committee  have  modified  this  Rule 

in  order  to  make  it  clear  that  seourity  may 


REGULATION  VIII  OF  1100. 


[  Or.  XL,  r.  io 


8.  The  powers  conferred  by  Rales  5  and  6  shall  be  exercisable 
where  an  appeal  may  he  or  has  been  preferred  not 
appeal  Tromorda^made  from  the  decree  bat  from  an  order  made  in  execu¬ 
te  execution  of  decree.  tion  of  such  decree. 


Procedure  on  admission  of  appeal, 
g.  (1)  Where  a  memorandum  of  appeal  is  admitted,  the  Appel¬ 
late  Court  or  the  proper  officer  of  that  Court  shall 
randamof  appeal™2™0  endorse  thereon  the  date  of  presentation,  and  shall 
register  the  appeal  in  a  book  to  be  kept  for  the 

purpose. 


(2)  Such  book  shall  be  called  the  Register  of  Appeals. 

Begister  of  Appeals. 


io.  (1)  The  Appellate  Court  may,  in  its  discretion,  either  before 
Appellate  Court  may  tlle  respondent  is  called  upon  to  appear  and  answer 
require  appellant  to  or  afterwards  on  the  application  of  the  respondent, 
cost™.611  f01  demand  from  the  appellant  security  for  the  costs 

of  the  appeal,  or  of  the  original  suit,  or  of  both : 
Provided  that  the  Court  shall  demand  such  security  in  all  oases  in 
which  the  appellant  is  residing  out  of  Travancore, 
sidesouif of ^Trayaiiooi-e"  and  is  not  possessed  of  any  sufficient  immovable 
property  within  Travancore  other  than  the  property 
(if  any)  to  which  the  appeal  relates. 

(2)  Where  such  security  is  not  furnished  within  such  time 
as  the  Court  orders,  the  Court  shall  reject  the  appeal. 


be  required  though  the  property  has  pre¬ 
viously  been  taken  in  execution  [see  Hukum 
Chand  Bold  V.  Kamalanand  SiDgh  (I.  L.  B., 
33  Oal.,  927)]  .” 

III.  Bor  Borin  of  Seourlty  bond  to  be 
given  during  the  pendency  of  appeal,  see 
Appendix  H,  Form  No.  3. 

Or.  XL,  p.7  [  =  S.  519  =  Or.  XLI,  r.  7] 


“  The  Committee  hava  added  this  Clause 
to  meet  particularly  the  oase  where  the 
litigant  does  not  quarrel  with  the  decree 
but  appeals  from  an  order  passed  in  execu¬ 
tion  of  that  aeoree  (I,  L.  B.,  28  Cal.,  734).” 


Or.  XL,  r.  9  [  =  S.  520  =  Or.  XLI,  r.  9  ] 
Case  Law. 


Or.  XL ,  r.  8  [  =  „  =Or.  iBi,  r.  8  ] 

In  regard  to  the  British  Indian  Bnle  re¬ 
produced  here,  the  Indian  Special  Oom- 


See  Sec.  116—30  T.  L.  d„  S39 


Or.  XL,  r.  IO  [  =  S.  521  =  Or,  XLI,  r.  10\ 


m 
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Or.  XL,  r.  ir  ] 

(3)  Where  an  appeal  is  rejeoted  under  this  Buie,  the  appel¬ 

lant  may  apply  for  an  order  to  restore  the  appeal 
rajeotadf*1011 °£  a?p6al  and  if  it  is  proved  to  the  satisfaction  of  the  Court 
that  he  was  prevented  by  any  sufficient  cause  from 
furnishing  the  security  within  the  time  allowed,  the  Court  shall  restore 
the  appeal  to  its  file  upon  such  terms  as  to  security  for  costs  or  other¬ 
wise  as  it  thinks  fit. 

(4)  No  order  for  restoration  shall  be  made  unless  notice  of 
such  application  has  been  served  upon  the  respondent, 

ii.  (1)  The  Appellate  Court  shall  fix  a  day  for  hearing  the  appeal. 

Day  lor  hearing  ap¬ 
peal. 

(2)  Such  day  shall  be  fixed  with  reference  to  the  current 
business  of  the  Court,  the  place  of  residence  of  the  respondent,  and  the 
time  necessary  for  the  service  of  the  notice  of  appeal,  so  as  to  allow  the 
respondent  sufficient  time  to  appear  and  answer  the  appeal  on  such  day. 


1.  Sab-Rules  (1)  and  (2)  reprodnoa 
Section  621  ol  Regulation  II  of  1065.  In 
the  Proviso  to  Sab-Rule  (1),  the  old  Section 
had  the  words  “independent  of”  in  the 
plaoe  of  “  other  than.” 

H.  Rule  10  of  the  British  Indian  Code 
contains  only  Sub-Rules  (1)  and  (2). 

HI.  Sab-Rules  (S)  and  (4)  are  new  and 
have  been  added  by  the  Select  Committee. 

IV.  For  Form  of  Security  for  Coats  of 
Appeal ,  see  Appendix  H,  Form  No.  4. 

Case  Law. 

1.  The  provisions  of  Section  521  are 
wide  enough  and  vest  a  discretion  in  the 
Coart  as  to  extension  of  time  as  well  before 
as  after  the  time  once  fixed  for  the  deposit 
of  the  respondent’s  costs  by  the  appellant 
has  expired.—  17  T.  L.  R,  App.  41. 

2.  An  order  rejecting  an  appeal  under 
Section  521  for  failure  to  deposit  oosts  is 
neither  a  decree  as  defined  in  Section  2  of 
the  Code,  nor  an  order  falling  within  any 
of  the  Clauses  of  Seotion  557  [new  Seotion 


82  and  Or.  XLII,  r.  1],  and  Is,  therefore, 
not  appealable.— 33  T.  L.  R„  284 

(=?T.L.  J„  881). 

Eel— 18  T.  L.  J.,  896. 

Fol,— 16  T.  h.  J„  80. 

3.  The  Distriot  Court  by  a  judgment 
dismissed  an  appeal  before  it  for  failure  of 
the  appellant  to  comply  with  an  order  dir¬ 
ecting  him  to  deposit  the  day’s  oosts  of  the 
respondent.  A  decree  was  also  prepared  In 
aooordanoe  with  the  judgment. 

A  second  appeal  was  preferred  to  the 
High  Court. 

EelS.— No  seooud  appeal  lay  as  there  was, 
inlaw,  no  decree  passed  by  the  Distriot 
Judge  in  the  appeal  before  him.  The  order 
dismissing  the  appeal  was  neither  a  decree 
as  defined  by  Seotion  2  of  the  Civil  Prooed- 

tion  567  [new  Seotion  82  and  Or.  XLII, 
r.  1]  of  that  Code,  and  was,  consequently, 
not  appealable 1 3  T.  L .  J. ,  396. 

4.  An  Appellate  Court  has  jurisdiction 
todtreot  an  appellant  who  has  filed  the 
appeal  in  for ma  pauperis  to  furnish 
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regulation  viii  of  1100.  [  Or.  XL,  r. 12 

12.  (1)  The  Appellate  Court  shall  send  notice  of  the  appeal  to 
Appellate  Court  to  the  Court  from  whose  decree  the  appeal  is  preferred. 

give  notice  to  Court 
whose  deoree  appealed 
from. 

(2)  Where  the  appeal  is  Irom  the  deoree  of  a  Court,  the  re- 
Transmisaon  of  oords  of  which  are  not  deposited  in  ‘the  Appellate 

papers  to  Appellate  Court,  the  Court  receiving  such  notice  shall  send 
onrtl'  with  all  practicable  despatoh  all  material  papers  in 

the  suit,  or  such  papers  as  may  be  specially  called  for  by  the  Appellate 
Court. 

(3)  Either  party  may  apply  in  writing  to  the‘Conrt  from 
Oo  ies  of  exhibits  m  whose  deor8e  the  appeal  is  preferred,  specifying  any 

Court  whose  decree*^  of  the  papers  in  such  Court  of  which  ha  requires 
pealed  from.  copies  to  be  made ;  and  eopies  of  snoh  papers  shall 

be  made  at  the  expense  of,  and  given  to,  the  applicant. 


seourity  for  oosts  of  the  appeal.  The  dls- 
oretion  to  demand  seoarity  for  costs  under 
Order  XL,  Buie  10,  Is  not  taken  away  by 
anything  contained  in  Order  XML 
The  discretion,  however,  mnst  be  exercis¬ 
ed  judicially.  The  faot  that,  before  obtain¬ 
ing  leave  for  filing  an  Appeal  in  forma  pau¬ 
peris,  the  appellant  has  to  satisfy  the  Court 
that  he  has  a  good  ease  oannot  be  over¬ 
looked.  Some  particular  oironmstanoes 
mnst  be  shown,  such  as  that  the  .appellant 
has  been  acting  in  a  vexations  or  improper 
manner  or  some  like  ground  (E.  B.).— 

44  T.  L.  R.,  4SS 

(=»9T.L  .J.,150). 


Or.  XL,  r.  11  [=  S.  533  -  Or.  XLl,  r.  IS], 
It  may  be  noted  here  that  Bnle  11  ol  the 
British  Indian  Code  has  not  been  adopted. 
It  empowers  the  Appellate  Court  to  dismiss 
the  appeal  without  sending  notioe  to  the 
Court  from  whose  deoree  the  appeal  ie  pre¬ 
ferred  and  without  serving  notioe  on  the 


respondent  or  his  pleader.  The  British 
Indian  Sole  corresponds  to  Seotion  551  of 
the. Civil  Procedure  Code  of  1833. 

In  the  Bill  which  beoamo  Begulation  II 
of.JOQB,  Section  661  of  the  Indian  Code  waB 
adopted.  But  the  Select  Committee  who 
reported  on  that  Bill  omitted  the  provision. 
They  said "  The  High  Oourt  were  not  for 
its  adoption,  and  It  appears  unsafe  io  &How 
power  to  dismiss  appeals  in  the  summary 
way  contemplated  without  reference  to  the 
original  reoords  and  before  hearing  both 
sides.  The  provision  is  likely  to  operate 
injuriously  to  the  interests  of  jnstioe,  espe¬ 
cially  .where  e  tendency  for  a  hasty  clear¬ 
ing  of  the  file  existB.” 

Buie  11  of  the  Indian  Code  has  provided 
for  the-Court  sending  for  the  reoords  if  it 
thinks  fit  to  do  so. 


Or.  XL,  r.  12  [=  S.  523  =Or.  XLl,  r.  13], 
Bor  Form  of  Intimation  to  lower  Oonrt  of 
Appeal,  see  Appendix  H,  Form  No.  5, 
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Of.  XL,  1. 13  j  THE  cmx,  PBOOEDCRE  CODE 


13,  (1)  Notice  of  the  day  fixed  under  Buie  11  shall  be  affixed  in 
Publication  ana  Ber-  *he  APPellato  Court-house,  and  a  like  notice  shall 
vioeof  notlosofdayftw  be  sent  by  the  Appellate  Court  to  the  Court  from 
hearing  appeal.  whose  decree  the  appeal  is  preferred,  and  shall  be 

served  on  the  respondent  or  on  his  pleader  in  the  Appellate  Court  in  the 
manner  provided  for  the  service  on  a  defendant  of  a  summons  to  appear 
and  answer;  and  all  the  provisions  applicable  to  such  summons  and  to 
proceedings  with  reference  to  the  service  thereof,  shall  apply  to  the  ser¬ 
vice  of  such  notice. 


(2)  Instead  of  sending  the  notice  to  the  Court  from  whose 
Court  may  decree  the  appeal  is  preferred,  the  Appellate  Court 
notioeto  be  may  itself  oause  the  notice  to  be  served  on  the  res¬ 
pondent  or  his  pleader  under  the  provisions  above 


14.  The  notice  to  the  respondent  shall  deolare  that,  if  he  does 
not  appear  in  the  Appellate  Court  on  the  day  so  fix- 
“ 8  0  '  ed,  the  appeal  will  be  heard  ex  parte. 

Procedure  on  hearing. 


15.  (1)  On  the  day  fixed,  or  on  any  other  day  to  which  the  hear- 

.  ing  may  be  adjourned,  the  appellant  shall  be  heard 

Bight  to  team.  .  ,  (1,  . 

in  support  of  the  appeal. 

(2)  The  Court  shall  then,  if  it  does  not  dismiss  the  appeal 
at  once,  hear  the  respondent  against  the  appeal,  and  in  such  case  the 
appellant  shall  be  entitled  to  reply. 

16.  (1)  Where  on  the  day  fixed,  or  on  any  other  day  to  which 
Dismissal  of  'appeal  tb®  hearing  may  be  adjourned,  the  appellant  does 

for  appellant  s  default.  not  Sppear  when  the  appeal  is  called  on  for  hearing, 
the  Court  may  make  an  order  that  the  appeal  be  dismissed. 


(2)  Where  the  appellant  appears  and  the  respondent  does 
app®*1  not  aPPear- the  “PP6®1  shall  be  heard  ex  parte. 


Or. XL,  r.  13  [=  S.  514  =  Or.  XL1,  r.  M]. 

Foe  Form  of  Nofcioe  to  Respondent  of  day 
fixed  for  hearing  of  appeal,  see  Appendix  H, 


Or.  XL,  r.  14  [=3.  525=, Or.  XL1,  r.  1S\. 
Or.  XL,  r.  15  [=S.  526=Or.  XL1,  r.  j«]. 


The  Zillah  Judges  should,  at  tbs  boating 
!  appeals,  take  down  notes  of  objections 


m 


REGULATION  VIII  OF  1100.  t  O'-  XL,  r.  17 

17.  Where  on  the  day  fixed,  or  on  any  other  day  to  which  the 
hearing  may  be  adjourned,  it  is  found  that  the 
whe«TnoMoe  nob  served  notice  to  the  respondent  has  not  been  served  in 
“SS  to  del  consequence  of  the  failure  of  the  appellant  to  depo- 
poaib  costs.  sit>  within  the  period  fixed,  the  sum  required  to  de¬ 

fray  the  cost  of  serving  the  notice,  the  Court  may  make  an  order  that 
the  appeal  be  dismissed : 

Provided  that  no  such  order  shall  be  made  although  the  notice 
has  not  been  served  upon  the  respondent,  if  on  any  such  day  the  respon¬ 
dent  appears  when  the  appeal  is  called  on  for  hearing. 


and  points  urged  by  the  respondent  in  an* 
swer  to  the  oase  of  the  appellant  and  plaoe 
them  on  the  record.  Care  shonld  be  taken 
to  make  them  as  legible  as  possible.— 

3  T.  L.  R.  App,  S3. 

Or.  XL,  r.  16  [  =  S.  527  <=  Or.  XLI,  r.  17 

Seotlon  527  of  Eegnlation  XI  of  1065  was 

“527.  Dismissal  of  appeal  far  appellant's 
default.— It,  on  the  day  so  fixed,  or  any 
other  day  to  which  the  hearing  may  be  ad¬ 
journed.  the  appellant  does  not  attend  in 
person  or  by  his  pleader,  the  appeal  shall 
be  dismissed  for  default. 

Bearing  appeal  ex  parte.— If  the  appel¬ 
lant  attends  and  the  respondent  does  not 
attend,  the  appeal  shall  be  heard  ex  parte 
in  his  absence.” 

t.  No  appeal  lies  from  an  order  of  the 
Appellate  Court  declining  to  re-hear  an  ap¬ 
peal  decided  ea  parte.— 

7  T,  L.  R.  App„  88. 

2.  When  a  Vakil  states  that  he  oonld 
not  go  on  with  the  case  because  he  is  not 
instructed,  ib  amounts  to  the  faot  that  the 
Vakil  has  retired.  The  dismissal  of  the  ap- 
peal  most  be  treated  as  one  falling  nnder 
Section  527,  C.  P.  C.  The  application  for 
re-instatement  fell  under  Section  529,  C.P. 
0.  t  >  Or.  XL,  r.  18],  and  an  appeal  lies 


against  orders  of  refusal  to  re-admib  nnder 
Section  529.  On  the  merits,  however,  the 
appeal  was  not  maintainable,  as  the  appli¬ 
cant  (1st  defendant)  had  ample  time  to  in¬ 
struct  his.  Vakil  and  had  been  gnllty  of 
groBS  negligence.  If  he  was  siok,  he  oonld 
have  sent  written  instructions  to  the 
Vakil.—  1  S.  D.,  352. 

3.  Where  a  Vakil  appears  in  Court  and 
argues  Mb  client’s  case  in  part,  his  refusal 
to  go  on  with  his  argument  because  he  did 
not  think  it  worthwMle  to  do  so,  would  not 
constitute  non-appearance.  Dismissal  of  the 
oase  nnder  anch  circumstances  would  not 
be  dismissal  for  default,—  14  T.  L.  J.,  *10. 

4.  See  also — 

Seo.  2  (2), —  25  T.  L.  R.,  S3. 

Or.  IX,  r.  8.-  13  T.  L.  J.,  101, 

Or.  XL,  r.  20 _ 2  T.  L.  R.,  29. 


Or.  XL,  f.  17  [  =  8.  528  =.  Or.  XLI,  r.  18  ] 

Section  528  of  Regulation  II  of  1065  was 
as  follows 

“628.  Dimiual  of  appeal  where  noUee 
not  served  in  consequence  of  appellant’s 
failure  to  deposit  cost. — If,  on  the  day  so 
fixed,  or  any  other  day  towhioh  the  hearing 
may  be  adjonrned,  it  is  found  that  the 
notloe  to  the  respondent  has  not  been  served 
in  aonsequenoe  of  the  failure  of  the  appel¬ 
lant  to  deposit,  within  the  period  fixed  by 
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Of.  XL,  t<  18  ]  THE  CIVIL  PaaOBDTOB  CODE 


18.  Where  aa  appeal  is  dismissed  under  Buie  16  or  Buie  17,  the 


appearing  when  the  appeal  was  called  on  for  hearing  or  from  depositing 
the  sum  so  required,  the  Court  shall  re-admit  the  appeal  on  such  terms 
as  to  costs  or  otherwise  as  it  thinks  fit. 


19.  Where  it  appears  to  the  Court  at  the  hearing  that  any  person 
Power  to  adjourn  hear-  who  was  a  party  to  the  suit  in  the  Court  from  whose 
Lppea^jfintLestefto  decree  the  appeal  is  preferred,  but  who  has  not  been 
be  made  respondents.  ma(j6  a  party  to  the  appeal,  is  interested  in  the 
result  of  the  appeal,  the  Court  may  adjourn  the  hearing  to  a  future  day 
to  be  fixed  by  the  Court  and  direct  that  such  person  be  made  a  res¬ 
pondent. 


tee  Conrt,  tee  sum  required  to  defray  tee 
oOet  of  issuing  tee  notioe,  tee  Court  may 
order  teat  tee  appeal  be  dismissed : 

Provided  that  no  snob  order  shall  be 
passed,  although  the  notioe  haa  not  been 
served  upon  the  respondent,  if  on  tee  day 
fired  for  hearing  tee  appeal  tee  respondent 
appears  in  person  or  by  a  pleader,  or  by  a 
duly  authorized  agent.” 

Though  tee  seoond  respondent’s  summons 
was  returned  nnserred  and  notioe  was  given 
to  the.  appellant’s  Vakil,  no  steps,  had  been 
taken.  The  appeal  as  against  the  respond. 

Where  the  liability  of  the  defendants  is 
joint  and  several,  tee  death  of  one  of  the 
defendants  without  his  representatives 
being  brought  on  record  oouid  not  exonerate 
the  other  defendants  from  liability.— 

13T.L.J.,  iS, 

Or.  XL,  n.  IS  [  3,  639=  Or.  X LI,  r.  J»] 

In  Seotion  639  of  the  old  Regulation,  the 
wording  is 

“if  an  appeal  is  dismissed. ...... ..sufficient 

oanse  from  attending  when  the  appeal.—.. 


thinks  fit  to  impose  npon  him,” 

See  Or.  XE,  r,  IS _ 1  S.  D.,  352. 


Or.  XL ,  1*.  19  [  =  S.  680  =  Or.  XLJ,  r.  BO] 

For  Form  of  Notioe  to  Party  to  suit  not 
made  party  to  the  appeal  but  joined  by 
Court  as  respondent,  see  Appendix  H,  Form 
No.  7. 

Case  Law. 

1.  Section  630  doss  not,  empower  Appel¬ 
late  Courts  to  make  one'  who  was  no  party 
to  the  original  suit,  a. respondent  in  appeal. 

The  reason  is  that,  if  a  new  party  be 
admitted  in  appeal,  the  ease  will  have  to  he 
heard  again  with  reference  to  his  pleas— a 
prooedure  most  inconvenient  to  the  parties 
already  on  the  reoord.—  1 1  T.  L .  R ,  82. 

8.  The  diBoretionary  power  of  direoting 
a  person  to  be  made  a  respondent  contented 
on  an  Appellate  Court  by  Order  XL,  Buie  19', 


Regulation  VIII  of  1100.  [  0.  XL,  t.  21 

ao.  Where  an  appeal  is  heard  eat  parte  and  judgment  ia  pronounc- 
Be  h  r'  on  #  u  ed  against  the  respondent,  he  may  apply  to  the  Ap- 
oation  °*of  re^onSent  pellato  Court  to  re-hear  the  appeal ;  and,  if  he1  satis- 
EfnT^dT  “  Parte  flea  the' Court  that  the  notice  was  not  duly  served 
or  that  he  was  prevented  by  sufficient  cause  from 
appearing  when  the  appeal  was  called  on  for  hearing,  the  Court  shall 
re-hear  the  appeal  on  such  terms  as  to  costs  or  otherwise  as  it  thinks  fit 
to  impose  upon  him. 

21,  (1)  Any  respondent,  though  he  may  not  have  appealed  from 

any  part  of  the  decree,  may  not  only  support  the 
dentTa^obSot  To^a^  decree  on  any  of  the  grounds  decided  against  him 
orse  as  if  he  bad  prefer-  jn  the  Court  below,  but  take  any  cross-objection  to 
red  separate  appeal.  ^  decree  which  he  could  have  taken  by  way  of  ap¬ 
peal,  provided  he  has  filed  such  objection  in  the  Appellate  Court  within 
one  month  from  the  date  of  service  on  him  or  his  pleader  of  notice  of 
the  day  fixed  for  hearing  the  appeal,  or  within  such  further  time  as.  the 
Appellate  Court  may  see  fit  to  allow. 


Is  limited  only  In  two  rospeots,  namely,  the  ...sufficient  oanse  from  attending  when  the 

party  added  mast  hare  been  a  party  to  the  appeal . the  Oonrt  may  re-hoar  the 

Bait  and  he  must  be  a  person  Interested  in  appeal . Impose  upon  him,” 


Or.  XL,  r.  ai]  THE  CIVIL  PROCEDURE  CODE 

(2)  Such  cross-objeotion  shall  be  in  the  form  of  a  memo* 
Form  Of  objection  and  tandtlm>  and  *he  provisions  of  Rule  1,  so  far  as  they 

provisions  applicable  relate  to  the  form  and  contents  of  the  memorandum 
thereto.  0f  3hall  apply  thereto. 

(3)  Unless  the  respondent  files  with  the  objection  a  written 
acknowledgment  from  the  party  who  may  be  affected  by  such  ob¬ 
jection  or  bis  pleader  of  having  received  a  oopy  thereof,  the  Appellate 
Court  shall  oause  a  copy  to  be  served,  as  soon  as  may  be  after  the  filing 
of  the  objeotion,  on  suoh  party  or  his  pleader  at  the  expense  of  the 
respondent. 

(4)  Where,  in  any  case  in  whioh  any  respondent  has  under 
this  Rule  filed  a  memorandum  of  objection,  the  original  appeal  is  with¬ 
drawn  or  is  dismissed  for  default,  the  objeotion  so  filed  may  neverthe¬ 
less  be  heard  and  determined  after  suoh  notice  to  the  other  parties  as  the 
Court  thinks  fit, 

(5)  The  provisions  relating  to  pauper  appeals  shall,  so  far 
as  they  can  be  made  applicable,  apply  to  an  objeotion  under  this  Rule. 


Of.  XL.r.  21  [  =  s.  532  =>  Or. XLI,  r.  02 ] 
L  I.  Seotion  532  of  Regulation  U  of 
1065  ran  as  follows:— 

“582.  Upon  hearing,  respondent  may 
object  to  decree  as  if  he  had  preferred  sepa¬ 
rate  appeal.— Any  respondent,  though  ho 
may  not  hove  appealed  against  any  part  of 
the  deoree,  may  upon  the  hearing  not  only 
support  the  decree  on  any  of  the  grounds 
decided  against  him  in  the  Oonrt  below, 
but  take  any  objection  to  the  deoree  which 
he  oonld  have  taken  by  way  of  appeal,  pro¬ 
vided  he  haa  died  a  notioe  of  suoh  objec¬ 
tion  not  less  than  seven  days  before  the  day 
fixed  for  the  hearing  of  the  appeal, 

Pont  of  notice,  and  provisions  applicable 
thereto.— Such  objection  shall  be  in  the 
form  of  a  memorandum,  and  the  provisions 
of  Seotion  513,  so  far  as  they  relate  to  the 
form  and  contents  of  the  memorandum  of 
appeal,  shall  apply  thereto. 

Explanation.— When  the  appellant  falls 
to  appear  at  the  hearing,  or  appearing, 
withdraws  the  appeal,  the  respondent  shall 


not  be  heard  in  support  of  his  objections  to 
the  decree  which  he  oould  have  taken  by 
way  of  appeal,  but  did  not.” 

2.  The  Explanation  found  in  this  Seo¬ 
tion  is  not  found  in  the  corresponding  Seo¬ 
tion  561  of  the  Indian  Code  of  1882.  In  the 
Statement  of  Objeots  and  Reasons  for  the 
1066  Bill,  it  was  observed.:— “  The  Expla¬ 
nation  added  to  Seotion  561  removes  the 
donbt  to  whioh  the  wording  of  the  Seotion 
gives  rise.  The  party  who  does  not  appeal 
against  the  deoree  virtually  aoqniesoes  in 
it.  When  his  rights  under  suoh  deoree  are 
disputed,  it  is  equitable  that  he  should  be 
allowed  to  show  that  what  he  got  is  really 
less  than  what  should  have  been  awarded. 
But  when  the  appellant  aoquiesoes  in  the 
deoree  by  allowing  the  appeal  to  go  by  de¬ 
fault,  the  respondent  oould  have  no  reason¬ 
able  grounds  to  oomplatn,  if  his  objections, 
not  urged  in  the  form  of  a  regular  appeal, 
be  not  heard."-  8.0  &  B.,  Para  70. 

U,  1.  In  regard  to  the  ohanges  made, 
the  Notes  on  Clauses  say  The  provision 
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regulation  vm  of  1100. 


{ Or.  XL,  r.  2t 


as  regards  objeotion  memorandum  makes  a 
departure  from  the  existing  provision  in 
three  matters. 

(1)  The  objeotion  must,  at  present,  be 
filed  within  seven  days  previous  to  the  date 
fixed  for  hearing  the  appeal.  This  oper- 
ates  as  a  hardship,  and  becomes  difficult  of 
application  when  Sammonses  are  Irregular¬ 
ly  served.  Henoe  the  proposal  to  enable 
the  objection  to  be  filed  within  one  month 
from  the  date  of  service. 

(2)  Objections  cannot  be  heard  now  if  the 
appeal  is  withdrawn.  This  is  an  unreason¬ 
able  penalty  imposed  on  the  respondent  for 
not  having  figured  as  an  appellant  in  a 
separate  appeal  of  his.  Having  levied  the 
required  Court-fee,  it  would  not  be  fair  to 
deprive  him  of  the  right  of  being  heard, 
merely  beoause  his  opponent  ohose  to  with¬ 
draw  the  appeal. 

(3)  Objection  memo  cannot,  as  the  law 
now  stands,  be  admitted  in  forma  pauperis ; 
there  beipg  no  radical  distinction  between 
an  appeal  and  an  objeotion,  the  latter  is 
also  permitted  to  be  filed  in  forma  pau- 

2.  It  may  be  noted  that  the  British 
Indian  Rule  whioh  is  reproduced  here,  is 
almost  the  Bame  as  Section  561  of  the  Indian 
Code  of  1882,  with  the  addition  of  Sub- 
Rule  4. 

III.  Rot  Form  of  memorandum  of  Gross 
objeotion,  see  Appendix  H,  Form  No.  8. 

Case  Law. 

1.  A  respondent  shall  not,  without  the 

leave  of  the  Oourt  for  special  oause,  be 
heard  in  support  of  any  other  objeotion  to 
the  decree  or  order  in  question  than  those 
raised  by  him  in  the  memorandum  filed  by 
him.—  1  T.  L.  R.,  48. 

2.  A  respondent  in  appeal  is  entitled  to 
have  his  objections  heard  and  disposed  of 
whether  the  appeal  itself  is  allowed  or  not. 


respondent  the  right  of  urging  objections 
at  the  time  of  the  hearing  of  the  appeal,  it 
clearly  intended  that  they  should  be  heard 
and  disposed  of  whether  or  not  the  appeal 
is  allowed.—  3  T.  L.  R.,  48. 

3.  A  respondent,  in  speoial  appeal,  is 
entitled  simply  to  raise  objections  to  the 
decree  or  judgment  of  the  lower  Appellate 
Oourt  but  not  to  that  portion  of  the  decree 
of  the  Court  of  first  instance  whioh  has  be- 
oome  final  by  operation  of  law  in  oonse- 
qnenoe  of  the  neglect  of  defendant  to  ap¬ 
peal  to  the  Zillah  Court. 

The  right  of  a  respondent  to  raise  objec¬ 
tions  at  the  hearing  of  the  appeal  to  any 
portion  of  the  deoree  under  appeal  is  oo-ex- 
tensive  with  his  right  to  prefer  an  appeal 
from  the  decree  itself.—  5  T.  L.  R„  MO. 

4.  Plaintiffs  sued  as  trustees  for  a  de¬ 
claration  of  their  right  to  exeoute  a  deoree 
obtained  on  behalf  of  the  trust  fund  and 
also  for  moneys  alleged  to  have  been  wrong¬ 
fully  realized  by  defendants  in  execution, 
on  the  pretence  that  they  were  the  trustees. 
Defendants  contended  that  they  were  the 
legally  appointed  trustees  and,  as  snoh,  en¬ 
titled  to  recover  the  moheys,  and  that  in¬ 
stitution  fee  on  the  value  of-  the  whole  of 
the  trust  property  should  be  levied. 

tiffs  olaim  for  moneys  received  ‘by  defend¬ 
ants  whom  he  held  to  be  oo-trustees  of 
plaintiff,  granted  by  the  deoree  a  declara¬ 
tion  of  plaintiffs’  right  as  trustees  to  ad¬ 
minister  the  affairs  of  the  trust.  Both  par¬ 
ties  appealed  to  the  Zillah  Court,  plaintiffs’ 
memo  of  appeal  being  however  marked  at 
the  heading  as  presented  under  Section  332 
of  the  Civil  Procedure  Code,  though  treated 
in  all  other  respeots  as  a  regular  appeal 
memorandum.  These  appeals  were  sepa¬ 
rately  registered  by  the  i Zillah  Court,  and 
were  eventually  dismissed.  Defendants, 
thereupon,  appealed  specially  on  the 
ground  that  the  declaration  of  plaintiffs’ 
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ihe  soope  of  the  suit  ana  the  Munslff’s  juris- 
diction,  and  plaintiffs  Bought,  at  the  hear¬ 
ing  of  the  special  appeal,  to  object  to  the 
disallowance  by  the  lower  Oourt  of  his  claim 
for  moneys. 

3eld.—(l)  The  memo,  presented  by  plain¬ 
tiffs  to  the  Zillah.  Oourt,  was  virtually  an 
appeal  against  the  Munsiff’a  deoree  and  the 
dismissal  of  such  appeal,  not  having  been 
specially  appealed  against,  the  plaintiffs 
were  not  entitled,  at  the  hearing  of  defend¬ 
ants’  speoial  appeal,  to  object  to  the  deoree 
of  the  Zillah  Oourt  disallowing  their  olaim, 

(2)  The  determination  of  plaintiffs’  ge¬ 
neral  rights  as  trustees,  though  incidental 
to  the  relief  asked  for  in  the  plaint,  is  not 
in  the  relief  prayed  for  and  could  not  be 
granted  in  the  suit— the  value  of  the  sub- 
jeot-matter  being  beyond  the  jurisdiction  of 
the  Munslff.—  8  T.  L.  R. ,  95. 

5.  Section  332  of  the  old  Civil  Proce¬ 

dure  Code  (Regulation  II  of  1037),  did  not 
prescribe  the  mode  in  which  objections 
were  to  be  taken  to  the  lower  Oourts’  judg¬ 
ments.  Where  the  final  judgment  shows 
that  a  certain  objection  was  taken,  though 
not  in  writing,  and  allowed  by  the  final  Ap¬ 
pellate  Oourt,  the*  deoision  with  respect  to 
the  objection  oannot  be  impugned  in  a  sub¬ 
sequent  suit,  as  based  on  an  objection  im¬ 
properly  taken  and  wrongly  allowed  (IP. 
B)*“  tl  T,  L.  R.,  112. 

[Seotion  S82  referred  to  was  aB  follows:— 
“  Upon  tbe  hearing  of  the  appeal,  the  res¬ 
pondent  may  take  any  objections  to  the  de- 
clsions  of  the  tower  Court  whioh  he  might 
have  taken  if  he  had  preferred  a  separate 
appeal  from  such  deoision.”] 

6.  The  objections  of  the  defendants  to 
the  unappealed  portion  of  the  deoree,  not 
having  been  filed  within  the  prescribed 
time,  were  not  oonsidered—11  T.  L.  R.,  16$. 

7.  -Where  a  respondent  filed  a  memo  of 
objections  regarding  questions  arising  be¬ 
tween  him  and  his  co-respondents : 


HeM,— Section  632  of  the  Civil  Procedure 
Code  is  inapplicable  bo  questions  arising  be- 
tween  co-respondents.—  13  T.  L.  R.,  210. 

Ref*— 34  T,  L.  R„  222 

(  a  9  X.  L.  J„  217). 

8.  The  question  having  been  referred  to 
a  Full  Bench  whether  the  words  “The  day 
fixed  for  the  hearing  of  the  appeal”  in 
Section  532  of  the  Civil  Procedure  Code, 
means  the  date  specified  in  the  notioe,  or 
the  date  of  hearing  of  the  appeal 

Hefc2.T~The  day  referred  to  is  the  date 
fixed  in  the  notice,  and  not  the  date  of 
hearing. —  13  T.  L.  R.  App.,  35. 

9.  The  limitation  prescribed  in  Seotion 
532  of  the  Civil  Procedure  Oode  does  not 
apply  to  a  oase  in  whioh  the  notice  of  an 
appeal  is  not  served  within  auoh  date  as 
would  give  to  the  respondent  the  prescrib¬ 
ed  time  for  filing  his  objections .- 

14  T.  L.  R.,37. 

Dias.— 32  T.  L.  R.,  165  . 

(-0T.Ii,  420). 

Appl.— 8  T,  L.  462. 

Fol.-36  T.  D.  R.,  249 

(  -  10  T.  L.  J.,  296). 

39  T.  L.  R.,  151 

(«14  T.  L.  I.,  296). 

10.  Where  a  respondent  (plaintiff)  filed 
objections  to  the  order  of  the  lower  Oourt 
setting  aside  an  ex  parte  decree : 

Held.— As  no  appeal  lies  against  an  order 
setting  aside  an  ex  parte  deoree,  no  objec¬ 
tions  oau  be  allowed  to  be  taken  to  suoh  or¬ 
der  under  Seotion  532  In  the  Appellate 
Oourt  by  the  respondent  (plaintiff) ;  and  au 
error  in  making  suoh  an  order  oannot  be 
made  a  ground  for  reversal  of  the  deoree 
passed  on  the  merits.—  14  T,  L.  R,.  29. 

Ref.— 31  T.  L.  R.,  283 

(»  5  T.  L.  J.,  461). 

It.  The  rule  that  requires  parties  to  file 
objections  to  findings  within  a  prescribed 
time  before  the  date  of  the  hearing  of  the 
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Having  regard  to  the  relief  prayed  for  in 
the  suit,  ot*.,  a  decree  for  the  disputed 
amount,  either  as  against  defendants  X  and 
2  or  as  against  third  defendant,  there  was 
nothing  for  the  plaintiff  to  appeal  against 
when  the  iluneifi  gave  him  a  decree  as 
against  the  8rd  defendant,  and  Section  532 
could  have  no  application  to  such  oases. 

Inasmuoh  as  the  finding  of  the  Distriot 
Judge  in  the  3rd  defendant’s  F' appeal,  v%x„ 
that  the  3rd  defendant  should  be  given 
oredlt  for  bhe  disputed  amount  implied  that 
the  said  sum  did  not  belong  to  defendants  1 
and  2,  and  that  they  should  not  get  oredit 
for  it,  the  District  Judge  acted  rightly  even 
in  the  absenoe  of  a  memorandum  of  objec¬ 
tions  on  plaintiffs  pact,  in  varying  the  de¬ 
cree  of  the  Munsiff  and  giving  the  plaintiff 

ants  1  and  2,  as  the  latter  relief  was  neces¬ 
sarily  incidental  to,  or  was  a  natural  or 
neoessary  oonseqnenoe  of,  the  relief  granted 
by  the  District  Judge  to  the  3rd  defendant- 
appellant  before  him.  The  provisions  of 
Section  546  of  the  G.  P.  0.,  empowered  bhe 
District  Judge  to  do  so  ;  and  for  the  same 
reason,  the  High  Oourt  was  competent,  even 
in  bhe  absenoe  of  an  objection  memo  ou 
plaintiffs  part,  to  pass  a  deoree  against  the 
3rd  defendant  ior  the  disputed  amount  on 
.the  basis  of  lbs  finding  that  the  said  amount 
belonged  to  defendants  1  and  2. 

«'  Section  532  of  the  Civil  Procedure  Code 
contemplates  the  case  of  a  party  who  has 
been  denied  a  portion  of  the  relief  prayed 
for  by  him  in  the  original  Oourt  .and  who 
has  been  made  a  respondent  in  the  a  ~ 1 


below,  (b)  to  take  any  objection  bo  bhe 
deoree  whioh  he  oould  have  taken  by  way  of 
appeal.”  (F.  B.).-  6  T.  L.  J.,  172. 

Appl,— 8  T.  L.  J„  426. 

17.  In  the  absenoe  of  oross-objeotions, 
the  Appellate  Oourt  oanuot  disturb  such 
portion  of  the  decree  of  bhe  lower  Appellate 
Oourt  as  may  be  favourable  to  the  appellant, 
and  his  right,  whatever  it  may  amount  bo 
under  that  deoree,  will  be  left  undisturbed, 

34  T.  L.  R.,  262. 

18.  The  suit  was  for  recovery  of  three 
items  of  property  together  with  mesne  pro¬ 
fits  from  defendants  1  to  13.  The  deoree  in 
the  suit  allowed  plaintiffs  to  recover  items 
1  and  2  from  the  13bh  defendant  and  item  3 
from  the  12th  defendant  with  mesne  profits 
and  costs  and  directed  plaintiffs  to  pay  5th 
defendant’s  costs.  From  this,  defendants  11 
and  13  and  32th  defendant  preferred  ap¬ 
peals  in  whioh  plaintiffs  and  5th  defendant 
were  among  the  respondents  and  plaintiffs 
filed  a  memo  of  objections,  The  appeal  of 
defendants  11  and  13  whose  interests  were 
identical  related  to  the  order  for  costs  and 
mesne  profits,  that  of  12th  defendant  to  pro¬ 
perty  item  No.  3  and  the  memo  of  objec¬ 
tions  to  mesne  profits  and  oosbs  of  5th  de¬ 
fendant.  On  these,  the  Distriot  Judge 
modified  the  deoree  of  the  Distriot  Mnnsiff 
by  allowing  the  appeals  of  defendants  12 
and  13  and  allowing  plaintiffs  to  recover 
items  1  and  2  with  past  and  fnture  mesne 
profits  from  defendants  1  to  10  with  costs 
from  them  as  well  as  13th  defendant  and  by 
directing  5th  defendant  to  suffer  hie  oosbs. 


preferred  by  bhe  party  who  has  been  pre¬ 
judiced  by  that  portion  of  the  relief  whioh 
has  been  actually  granted  to  that  respond¬ 
ent  by  the  original  Oourt.  The  language  of 
tbe  Section  also  assumes  that  the  respond¬ 
ent  mentioned  therein  oould  have  appealed 
If  he  had  ohosen  to  do  so;  in  other  words, 
had  himself  a  right  of  appeal  against  the 
deoree,  In  suoh  oases,  Seotion  532  invests 
the  said  respondent  with  two  rights — (a)  a 
right  to  support  the  deoree  on  any  of  the 
grounds  deolded  against  him  in  bhe  Oourb 


special  appeal,  it  was  urged  for  fifth  de¬ 
fendant  that  the  District  Judge  erred  in 
allowing  plaintiff’s  objections  whioh  were 
directed  not  against  the  defendants  who 
appealed  but  against  5th  defendant  who  was 
merely  a  00-respondent, 

Held.— The  matters  urged  by  the  plain¬ 
tiffs  by  way  of  objections  direoted  against  the 
5th  defendant  and  other  co-respondents  had 
an  intimate  bearing  on  the  case  and  the  ' 
lower  Appellate  Court  was  justified  in  ad¬ 
mitting  the  memo  of  objections. 


Regulation  vili  of  110O.  f  Or.  XL,  r.  it 


Per  Raman  Tampi,  J. — As  a  general  rale 
the  right  o£  a  respondent  to  urge  oross  ob- 
jeotione  should  be  limited  to  his  urging 
them  against  the  appellants ;  and  it  is  only 
by  way  of  except  Lon  to  the  general  rule 
that  one  respondent  may  urge  otoss-objeo- 
tions  as  against  the  other  respondents,  the 
exception  holding  good  among  other  oases 
in  those  in  whioh  the  appeal  of  some  of  the 
parties  opens  out  questions  whioh  oannot  be 
disposed  of  completely  without  matters 
being  allowed  to  be  opened  up  as  between 
00-respondents. 

Per  Raman  Uenon,  C.  J.-Seotlon  532 
(Oiyil  Procedure  Code)  is  merely  a  rule  of 
prooedure  and  not  one  of  jurisdiction.  It 
lays  down  an  exoeption  to  the  general  rule 
that  objection  to  an  appealable  deotee  should 
be  taken  in  the  form  of  a  substantive  appeal 
[Section  518  (=  Or.  XL,  r.  1)  J.  A  contra¬ 
vention  of  the  rule  will  only  amount  to  an 
irregularity  whioh  will,  in  oertain  oiroum- 
stanoes,  be  oured  by  Section  547,  Civil  Pro- 
oedute  Code  [new  Seotion  78].— 

34  T.  L.  R.,  222 

(=  0  T.  L.  J.,  217). 

19.  Where  the  notice  of  appeal  was  not 
served  on  the  respondent  in  time  so  bb  to 
enable  him  to  file  his  memorandum  of  ob¬ 
jections  within  the  period  provided  in  Seo¬ 
tion  5S2  of  the  Civil  Prooedure  Code  ; 

Held, — Seotion  532  does  not  apply.  That 
Seotion  contemplates  servioe  of  notioe  of 
appeal  sufficiently  early,  so  that  the  res¬ 
pondent  may  with  due  diligence  be  in  a 
position  to  file  his  objections  not  less  than 
seven  days  before  the  date  fixed  for  hearing. 

36  T.  L.  R„  249 

(  =  10  T.  L.  J,  296). 

Ref. -39  T.  L.R.,151 

(  =  14  T.  L.  J.,  296). 

[Note  the  ohangein  the  Rule], 

20.  The  appeal  was  preferred  by  the 
first  defendant  against  a  deoreefor  partition 
obtained  by  the  plaiutiffs-respondeats  who 
had  filed  the  suit  in  forma  pauperis.  The 
plaintifis-respondeats  applied  that  the  me¬ 


morandum  of  objections  filed  by  them  may 
be  allowed  to  be  filed  in  forma  pauperis. 

Held.— The  application  could  not  be 
allowed.  Firstly,  there  was  no  provision  in 
theOivil  Prooedure  Code  (old)  oovering 
such  on  application.  Secondly,  the  plain- 
tifis  had  ceased  to  be  paupers  as  under¬ 
stood  in  the  Civil  Prooedure  Code  (F,  B.).— 
11  T.  L.  J.,  1. 

[Note  the  new  provision  in  the  Rule], 

21,  In  cases  in  whioh  the  notioe  of  ap- 
peal  is  not  served  within  such  time  as  would 
give  to  the  respondent  the  prescribed  period 
for  filing  objections,  the  limitation  prescrib¬ 
ed  in  Section  582  of  the  Civil  Prooedure 
Code  does  not  apply  and  the  Court  has 
power  to  extend  the  time  (F.  B,).— 

39  T.  L.  R.,  161 

(=14  T.  L.J.,  296). 

22.  Rule  301  of  the  Civil  Courts’  Guide 
whioh  requires  that,  whenever  a  respondent 
proposes  to  support  the  decree  appealed 
against  by  taking  objection  to  the  findings 
of  the  lower  Court  against  him,  he  shall 
give  notioe  of  his  intention  to  do  so  not 
later  than  fifteen  clear  days  after  the  ser¬ 
vice  of  notice  of  hearing  of  the  appeal  by 
filing  in  Court  a  memorandum  of  the 
grounds  on  whioh  the  deoree  is  sought  to  bo 
supported,  is  not  inconsistent  with  Seotion 
532  of  the  Civil  Prooedure  Code  and  has  the 
force  of  law. 

The  first  part  of  the  first  paragraph  of 
Seotion  532  simply  says  that  a  respondent 
may  upon  the  hearing  support  the  deoree 
of  the  lower  Court  in  his  favour  on  any  of 
the  grounds  deoided  against  him  by  the 
lower  Court,  It  leaves  the  matter  there 
and  is  Bilent  as  to  what  the  respondent 
should  do  or  may  be  required  to  do  in  order 
to  enable  him  to  exeroise  that  right.  It  is 
here  that  the  Rule  lays  down  the  prooe¬ 
dure.  There  is  nothing  in  such  a  direction 
by  the  Court  not  consistent  with  the  Code. 
It  is  not  dear  how  inoonsislenoy  by  impli¬ 
cation  oan  be  imputed  to  a  rule  regulating 
a  matter  of  procedure  in  respeot  of  whioh 
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22.  Where  the  Court  from  whose  deoree  an  appeal  is  preferred 
of  case  by  has  disposed  of  the  suit  upon  a  preliminary  point 
Appellate  Court.  and  the  deoree  is  reversed  in  appeal,  the  Appellate 
Court  may,  if  it  thinks  fit,  by  order  remand  the  case,  and  may  further 
direct  what  issue  or  issues  shall  be  tried  in  the  case  so  remanded,  and 
shall  send  a  copy  of  its  judgment  and  order  to  the  Court  from  whose 
deoree  the  appeal  is  preferred,  with  directions  to  re-admit  the  suit  under 
its  original  number  in  the  register  of  civil  suits,  and  proceed  to  deter¬ 
mine  the  suit ;  and  the  evidence  ( if  any  )  recorded  during  the  original 
trial  shall,  subjeot  to  all  just  exceptions,  be  evidence  during  the  trial 


the  Legislature  baa  not  tbonght  fit  to  make 
speoifio  provision  in  the  Code  itself.  It  is 
this  omission  that  is  sought  to  be  supplied 
by  the  Rule  and  it  is  clear  that  the  Rule  in 
ghestion  is  not  only  not  inconsistent  with 
the  first  part  of  the  first  paragraph  of  Sec- 
tion  532,  but  is  one  made  for  the  purpose  of 
Beeing  that  the  right  conferred  on  a  res¬ 
pondent  by  it  is  exercised  by  bim  in  such  a 
manner  as  may  not  take  his  opponent  by 
BQrprlse  and  pat  him  at  a  disadvantage  (F. 
B.).-  IS  T.  L.  J.,  190, 

Ref.— 18  I.  L.  J.,  100. 

23,  When  an  appeal  has  been  dismissed 
as  being  presented  oat  of  time,  the  hearing 
and  determination  of  the  objection  memo¬ 
randum  is  not  permissible.  Under  Para¬ 
graph  (1)  of  Rule  21  of  Order  XL,  the  only 
two  olasses  of  oaees  in  which  an  objection 
memorandum  oonld  be  heard  and  deter¬ 
mined  when  the  appeal  itself  ia  not  heard 
are  when  the  appeal  is  withdrawn  or  dis¬ 
missed  for  default—  17  T.  L.  J.,  780, 

24.  The  right  to  press  the  memoran¬ 
dum  of  objections  remains  whan  the  appeal 
is  rejeoted  lor  failure  to  deposit  oosts. 
Clause  (4)  of  the  Rule  reserves  that  right 
when  the  original  appeal  is  withdrawn  or  is 
dismissed  for  default.  Unless  the  rejec¬ 
tion  of  the  appeal  under  Order  XL,  Rule 
10,  is  treated  as  a  dismissal  for  default,  the 


respondent  will  have  no  right  to  press  his 
memorandum  of  objections— 

13  T.  L.  J.,  1016. 

25.  The  objection  memorandum  filed  by 
the  respondent  has  to  be  treated  nnder  Or- 
der  XL,  Role  21,  as  the  memorandum  in  a 
oross-appeal  for  purposes  of  return  thereof 
for  presentation  to  the  proper  Oonrt  nnder 
Order  VH,  Rule  10,  Clause  (1),  read  with 
Seotiou  85,  Clause  (2),  of  the  Civil  Procedure 
Oode. 

In  these  matters,  the  provisions  of  the 
Oode  will  haye  to  be  liberally  oonstrued, 
for  it  will  bo  clearly  improper  to  require  a 
respondent  to  file  a  fresh  memorandum  of 
objections  and  insist  upon  payment  of  the 
ncoessary  court  fee  payable  thereon  again 
when  the  same  had  been  paid  in  another 
Court  whioh  by  reason  of  want  of  jurisdiction 
cannot  have  dealt  with  the  same.— 

45  T.  L.  R,  m 

(=  19  T.  L.  J.,  959). 

26.  See  also— 

Or.  XL,  r,  1—12  T.  L.  J..  60. 


Or.  XL,  r.  22  [=  8.533  =  Or.  XLI,  r.  96  ] 
I.  This  Rule  whioh  corresponds  to  Sec¬ 
tion  533  of  Regulation  II  of  1065  reproduces 
Rule  23  of  the  British  Indian  Oode  which 
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corresponds  to  Seotion  5fi2  of  tha  Indian  “534.  When  further  evidenoe  is  barred, — 

to  take  any  oyidenoe  so  exoluded,  the  Court 
II.  Seotion  533  of  the  old  Regulate®  tQ  whioh  the  0Me  ,8  tamaaaed  shall  not 
was  as  follows  take  any  otter  eTtaeMe  in  the  oase,  exoept 

« 533.  Remand  of  ease  by  Appellate  evidenoe  tendered  to  oontradiot  the  eviden- 
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pPor  the  Bale  corresponding  to  Section 
566  of  the  Indian  Code  referred  to  in  the 
above  extract,  see  Rule  24  Infra*] 

VI,  The  observations  of  the  Indian 
Select  Committee  referred  to  above  were:— 
“It  has  been  reported  to  ns  that  the 
praotloe  in  various  Provinces  differs  on  the 
question  whether  evidence  recorded  in  the 
prooeedlngB  leading  up  to  the  decree  set 
aside  under  Section  562  is  in  itself  available 
as  evidence  during  the  retrial  or  whether 
It  oan  only  be  made  admissible,  in  the  case 
of  witnesses  attending  at  the  hearing,  by 
lyramlniTig  them  npon  their  previous  da* 
positions  as  statements  reoorded  in  a  differ* 
ent  proceeding.  "We  are  of  opinion  that, 
subject  to  all  just  exceptions,  snob  deposi¬ 
tions  should,  of  their  own  foroe,  be  avail¬ 
able  as  evidence,*'— 

India  Gazette 
dated  21-8-1903,  Pf.  7. 

Case  Law, 

t,  Where  a  case  has  been  fnlly  investi¬ 
gated,  but  the  Court  of  first  instance  has 
failed  to  reoord  its  opinion  thereon,  the  Ap¬ 
pellate  Court  ought  to  prooeed  to  determine 
the  oase  upon  the  evidenoe,  if,  in  its  opinion, 
there  is  sufficient  material  on  the  reoord 
lor  that  purpose,  and  has  no  power  to  re¬ 
mand  the  oase, 

In  the  oase,  there  was  the  greater  reason 
for  the  Appellate  Court's  doing  so,  as  the 
evidenoe  was  reoorded  by  the  disposing 
Court  itself*—  1  T.  L,  R.,  108. 

2,  Exoept  in  ea  parte  oases,  the  parties 
must  know  of  the  remand  in  the  Court  ma¬ 
king  the  remand  and,  consequently,  no 
special  notioe  need  be  served,  A  proper 
notice  affixed  in  the  Court  to  whioh  the  re¬ 
mand  is  made  would  be  sufficient. — 

4  T.  L,  R.  App.,  23 . 
8,  An  Appellate  Court  is  fully  oompe- 

ihinkfit,  notwithstanding  that  no  regular 
appeal  or  objection  had  been  filed  against 
the  lower  Court's  order  as  to  costs. 


It  Is  but  right  and  fair  that  the  party 
whose  conduct  has  necessitated  the  setting 

aside  of  the  whole  proceedings  up  to  a  cer¬ 

tain  stage  of  the  litigation  and  the  commen¬ 
cing  of  proceedings  afresh  from  the  institu¬ 
tion  of  the  suLt  should  be  made  to  pay  the 
oosts  incurred  by  the  opposite  party  up 
to  that  date  ( iff.  B. ).—  6  T.  L.  R.,  IS. 

4,  (i)  Section  335  of  the  old  Civil  Pro¬ 
cedure  Code  (  Regulation  II  of  1037  )  au¬ 
thorises  Appellate  Courts  to  make  a  remand 
for  trial  only,  where  the  lower  Court's 
decision  is  on  a  purely  preliminary  point 
that  deoision  is  set  aside  on  appeal,  and  the 
reoords  of  the  oase  do  not  oontain  sufficient 
materials  or  evidence  to  determine  the 
other  points  arising  from  the  pleadings  of 
the  parties, 

(2)  When  the  Appellate  Court  finds 
an  issue,  not  raised  and  considered  by  the 
Court  of  first  instanoe,  necessary  to  be 
found  for  the  final  and  oomplete  disposal 
of  the  suit,  and  no  evidence  on  the  reoord 
of  the  oase  to  determine  that  fresh  issue,  it 
oan  only  send  down  that  issue  for  trial  and 
finding  to  the  first  Court,  and  not  get  rid  of 

the  oase  altogether  from  Its  file. _ 

7  T.  L.  R„  123, , 

5*  A,  alleging  himself  to-be  the  Karana- 
van  of  his  T&rwad,  sued  B  to  invalidate  an 
Otti  executed  by  his  Karanavan  (deceased). 
B,  inter  aUa,  denied  A’s  Karanavanship. 
The  Munsifi  found  A’s  Karanavanship  dis¬ 
proved  and  dismissed  the  suit.  The  Zlllah 
Judge  affirmed  the  MnnsiS's  finding  but 
reversed  the  decree  and  remanded  the  suit 
with  direobions  to  make  the  real  Karanavan 
of  the  Tarwad  party  and  prooeed  with  the 
oase  de  novo . 

Meld.— Juno  oafle  where  the  judgment 
of  the  first  Court,  on  the  merits,  is  affirmed 
in  appeal,  is  suoh  remand  authorized  by 
Section  336  of  the  old  Civil  Procedure  Code 
■  (Regulation II of  1037).—  8  T.  L.  R-,  46. 

6.  The  deoreepassed,  on  remand,  whioh 
is  tha  final  deoree,  is  the  only  legally  opera* 
tive  deoree,  and  the  deoree  that  had  been 
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passed  prior  to  the  remand  oeased  to  be  of 
any  legal  effloaoy.—  9  T.  L.  R„  76. 

7.  (1)  A  remand  order  under  Section 
533  of  the  Code,  ean  be  made  only  in  oases 
where  the  Court  of  first  instance  disposed 
of  the  suit  on  a  preliminary  point  or  in  sueh 
a  manner  as  to  exolude  any  evidence  of  f  aot 
essential  to  the  determination  of  the  rights 
of  the  parties;  but  where  a  party  failed  to 
adduoe  evidence  and  the  original  Court  dis¬ 
posed  of  the  suit  on  the  available  record, 
and  the  Appellate  Court  thinks  that  the 
defaulting  party  might  be  allowed  a  further 
opportunity  to  adduce  evidence,  the  re¬ 
mand  must  be  made  under  Seotion  540 
[  =  Or.XL,  r.  27]. 

(2)  In  an  appeal  against  the  order 
of  an  Appellate  Court  remanding  a  ease, 
the  High  Court  may  enter  into  the  merltB 
and  dispose  of  any  preliminary  point  ad¬ 
judicated  upon  by  the  Court  of  first  instanoe. 

10  T,  L.  R.  App.,  3. 

Bef. — 32  T.  L.  B„  80. 

8.  The  question  having  been  referred  to 
a  Full  Bench  whether  a  party  who  did  not 
appeal  against  a  remand  order  of  the  Ap¬ 
pellate  Court  passed  overruling  a  prelimi¬ 
nary  objection,  may  be  allowed,  in  speoial 
appeal  against  the  final  deoree  on  merits  of 
the  Appellate  Court,  to  raise  the  same 
preliminary  objection : 

Held,— The  remand  order  in  the  oase, 
being  an  interlocutory  decree,  the  speoial 
appellant’s  omission  to  appeal  against  it, 
would  not  deprive  Mm  of  the  right  to  im- 
peaoh  it  in  the  special  appeal  against  the 
appellate  decree  on  merits  and  to  urge  the 
preliminary  objection  overruled  by  the 
interlocutory  deoree.—  II  T.  L.  R„8. 

Bef.— 18  T.  L.  J.,  952. 

[See  also  Section  83.] 

9.  Where  a  Court  of  first  appeal  re¬ 
manded  a  case  to  the  original  Court  for  the 
addition  of  party  and  fresh  trial : 

Held  (on  appeal  from  the  order  of  re- 
mand).— By  force  of  Seotion  551  of  the  Civil 
Prooedure  Code  [  new  Seotion  85  (2)],  an 


Appellate  Court  has  the  power  of  adding 
any  party  it  may  think  necessary.  The 

Appellate  Court  was  to  have  added  the  party 
itself,  and  then  to  have  framed  the  neces¬ 
sary  issues  and  remitted  the  oase  to  the  ori¬ 
ginal  Court  for  findings  on  those  IssueB.— 

II  T.L.  R.,  180. 
Fol— 20  T.  L.  B,  208. 

10.  Where  a  respondent  (plaintiff)  filed 
objections  to  the  order  of  the  lower  Oonrt 
setting  aside  an  ex  parte  deoree  : 

Held.— As  no  appeal  lies  against  an  order 
setting  aside  an  e* parte  deoree,  no  objec¬ 
tions  oan  be  allowed  to  be  taken  to  such 
order  under  Seotion  632  of  the  0.  P.  0., 
[=Or.  XL,  r.  21  ]  in  the  Appellate  Court  by 
the  respondent  (plalntifi).  Seotion  660  [new 
Seotion  83  (l)  ]  permits  an  appellant  to  set 
forth  “  as  a  ground  in  the  appeal  memo  ” 
any  non-appealable  order  whloh  may  have 
afieoted  the  decision  of  the  oase.  But  it 
confers  no  such  power  on  a  respondent. 
An  error  in  making  such  an  order  oannot  be 
made  a  ground  for  reversal  of  the  deoree 
passed  on  the  merits.  It  is  the  policy  of  the 
law  to  discourage  purely  teohnioal  objec¬ 
tions  to  a  deoision  given  on  the  merits  by  a 
Court  of  competent  jurisdiction.  Seotion 
547  [new  Section  78]  distinctly  enjoins  that 
no  error,  defect  or  irregularity  in  any  order 
passed  not  affeoting  the  merits  or  the 
jurisdiction  of  the  Court  shall  be  a  ground 
for  reversal  of  the  deoree  appealed  against. 

14  T.  L.R.,09, 
Bef. -31  T.  L.  R„  233 

(=5  T.  Ii.  J.,  461). 

11.  Seotion  633  of  the  Civil  Prooedure 
Code  applies  only  where  the  original  Court 
decided  a  case  on  a  preliminary  point  and 
that  deoision  is  set  aside  in  appeal. — 

16  T.  L.  R,  App.,  66, 

12.  Of  the  Sections  authorising  a  remand 
— Seotlons  583  and  537  [  =  Or.  XL,  r.  24], 
the  latter  refers  only  to  oases  where  speci¬ 
fic  issues  have  to  be  recorded  by  the  Ap¬ 
pellate  Court  and  that  Court  has  to  pass  the 


]  the  Civil  procedure  code 


;s  submitted  by  the  origin-  vinoe  to  direob  the  original 
lotion  is  evidently  not  in-  Its  deoislon  on  question  ol  li 
eases  whloh  have  to  be 

the  original  Oonri,  and  in  ,g  wheM  ,  personal  de, 
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In  the  olroumstanoes  of  the  ease  the  re¬ 
mand  should  have  been  under  Seotion  537 
[Or.  XL,  r,  24]  of  the  Code  for  distinct  find- 
ings  on  the  iesues  in  the  ease. 

(2)  The  direotion  to  -amend  the  plaint 
was  wrong,  as  plaintiff  sought  no  new  re¬ 
lief,  and  as  no  new  points  of  dispute  which 
were  essentially  different  from  the  point  of 
dispute  arising  from  the  Original  pleadings 
arose  between  the  parties,— 

28  T.  L.  R.,  m 

(  =  8T.  L.J.,202). 

17.  A  remand  order  under  Seotion  533, 

speaking  generally,  restores  the  parties  to 
the  position  in  whioh  they  stood  before  the 
Court  of  first  inatanoe  passed  its  decree. 
This  implies  that  they  will  have  the  right 
at  the  new  trial  to  adduce  whatever  evi¬ 
dence  they  may  wish  to,  subject,  of  course, 
to  suoh  restrictions  as  may  have  been  im¬ 
posed  on  them  either  by  the  order  of  re¬ 
mand  or  by  the  Court  of  first  instance  in 
the  course  of  the  first  trial.  Whether  this 
right  should  be  qualified  in  any  instance 
and  if  so,  to  what  extent,  are  questions 
which  must  be  left  to  the  discretion  of  the 
Court  which  remandB  the  suit  to  deoide, 
having  regard  to  all  the  circumstances  of 
the  case,-  31 T.  L.R.,  133. 

18.  Per  Viraraghava  Aiyengar,  I. 
tfihatfieli,  J.  concurring), — Where  on  hear¬ 
ing  an  appeal,  the  Appellate  Court  is  of  opi¬ 
nion  that  certain  additional  evidenoe  has  to 
be  taken  in  order  to  satisfactorily  decide 
the  various  issueB  raised  and  tried  by  the 
Court  of  first  Instance,  the  Appellate  Court 
is  competent  to  act  under  Section  538,  C,  P. 
C.,  if  the  evidenoe  wrongly  excluded  by  the 
trial  Court  is  in  the  opinion  of  the  Appellate 
Court  of  euoh  a  nature,  or  has  so  vital  a  bear¬ 
ing  on  the  questions  arising  in  the  suit,  that 
it  may  be  deemed  to  fall  within  thd  wotds 
‘exolude  any  evidenoe  of  fact  which  appears 
to  the  Appellate  Court  essential  to  the'  de¬ 
termination  of  the  rights  of  the  :  parties' 
occurring  in  Seotion  683;  If  the  excluded 
evidence  is  not':  of  the  nature  mentioned 


0.,  [Or.  XU,  r.  27]  have  to  be  adhered  to  by 
the  Appellate  Court.  Section  537  [Or.  Xb, 
r.  24]  oan  come  into  operation'  only  when 
there  is  omission  to  frame  issue  or  try  any 
issue  or  'to  determine  any  question  of  faot 
essential  to  the  fight'  deolBion  of  the  suit  on 
the  merits’.  The  words  ‘determine  any 
question  of  fact'  ooourring  in  Seotion  537 

finding  on  an  Issue  which  has  been  tried  is 
given  by  the  trial  Court, 

Per  Cheriyan,  J.—U  the  Appellate  Court 
is  of  opinion  that  oertain  additional  evidence 
has  to  be  taken  in  order  to  satisfactorily 
decide  the  various  issues  raised  aid  tried 
by  the  Cburt  of  first  Instance,  the  Appellate 
Court  must  take  adtiOn  under  Seotion  '54 (S, 
0.  P.  c; 

It  is  the  duty  of  the  High  Court  to  enter 
into  the  merits  and  appreciate  the  evidenoe 
on  questions  of  fact  when  the  findings  of  the 
trial  Court  and  the  lower  Appellate  Court 
are  oonfliotlng,  and  It  will  not  ordinarily  be 
possible  to  satisfactorily  discharge  thai 
duty  in  the  absence  of  findings  of  both  the 
Courts  based  On  the  whole  evidence. '  Such 
findings  can  be  had  only  if  the'  Appellate 
Court  is  at  liberty  to  call  upon  the  Court  of 
first  instanoe  to  record  revised  findings,”  It 
has  often  been  observed  that  the  Civil  Pro¬ 
cedure  Code  is  not  exhaustive  and  where' a 
particular  course  ot  action  is  not  prohibited 
by  the  Code,  it  should  not  be  deemed  to 
limit  or  otherwise  afieot  the  inherent  power' 
of  the  Court  to  make  such  orders  as  may  be 
necessary  for  the  en'ds  Of  justice.  It  may 
also  be  pointed  out  that  it  has  been  a  well- 
established  practice1  for1  the1  Appellate 
Courts  in  this  State  to  call  for  revised  find¬ 
ings  whenever  additional  evidenoe  is  order¬ 
ed  to  he  taken  by  the  Court  of  first  instanoe. 
So  long  as,  in  the  interests  of  jnstloe,  this' 
praotloe  is  found  to  be  very  helpful  for 
Courts  of  first  appeal  Und  almost  necessary 
for  a  Court  of  seoond  appeal  in  cases  of  oon-' 
dieting  findings  on  questions  of  fact,  whete 
the  Lati'empotters  it  to  euter  into  thi  mat" 
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and  in  view  of  the  faot  that  sooh  a  course  is 
not  prohibited  by  the  Civil  Prooedure  Code, 
it  will  nob  be  proper  to  deviate  from  the 
well-established  praotioe  in  a  matter  of 
prooedure. 

Per  Viraragha&a  Atyevtgar,  Ghaifield 
and  Cheriyan  <//: — If  the  Appellate  Court 
direobthe  trial  Court  under  Section  540,  C. 
P,  0.,  to  receive  additional  evidence,  it  is 
competent  to  the  Appellate  Court  to  call 
upon  the  trial  Court  to  record  revised  find* 
ings  upon  the  Issues  already  tried  by  it.-* 
32  T.  L.  R.,  SO, 


Bef.— 10T.  L.  3,t  137. 

19.  From  the  decree  In  a  suit  of  the 
value  of  more  than  Bs.  1000,  au  appeal  was 
preferred  by  the  plaintifi-petitioner  to  the 
District  Court  whioh  set  aside  the  Munsifi’s 
decree  and  remanded  the  suit  under  Sec¬ 
tion  538  for  re-trial.  The  Munsiff  to  whom 
the  suit  was  remanded  deolined  to  try  and 
dispose  of  the  suit  as,  in  his  opinion,  the 
judgment  of  the  District  Oonrt  whioh  had 
no  jurisdiction  to  entertain  the  appeal  was 
not  a  valid  judgment. 

Held.— The  course  adopted  by  the  Dis- 
trlot  Munsifi  was  illegal  inasmuoh  as  it  was 
not  competent  to  him  in  the  face  of  the  re¬ 
mand  order  to  have  declined  bo  try  and  dis¬ 
pose  of  the  suit.  Even  though  the  District 
Judge  aoted  without  jurisdiction  in  enter¬ 
taining  the  appeal,  the  proper  oonrse  for 
the  defendants  (oounter-petitioners)  to  have 
taken,  was  bo  invoke  the  revisional  jurisdic¬ 
tion  of  the  High  Oonrt  to  oanoel  the  appel¬ 
late  proceedings.  The  Munsifi  dearly  had 
no  jurisdiction  to  revise  the  Judge's  order 
and  virtually  to  set  It  aside.— 


20,  Where  the  ssit  has  not  been  dis¬ 
posed  of  by  the  primary  Oonrt  upon  a  pre¬ 
liminary  point  nor  in  snoh  manner  as  to 
exolude  any  evidence  of  faot  essential  to 
the  determination  of  the  rights  of  the  part¬ 
ies,  Section  633,  0,  P.  0.,  will  not  apply. 
It  is  not  the  contention  of  the  respondent, 
that  the  Court  of  first  instance  omitted  to 


settle  or  try  any  issue  or  determine  any  es¬ 
sential  question  of  faot,  and  so,  Section  537, 
0.  P.  C.,  will  net  apply.  Where  the  Appel, 
late  Court  finds  that  additional  evidence  is 
required  to  be  taken  in  order  to  satisfactor¬ 
ily  decide  a  question  arising  between  the 
parties  the  proper  prooedure  for  the  Appel- 
late  Court  is  to  aot  under  Section  540,  0.  p. 
C.,  and  direct  the  primary  Oonrt  to  receive 
additional  evidenoe  that  the  parties  might 
addnoe  on  the  question  and  submit  revised 
findings  to  the  Appellate  Court,— 

10  T.L.J.,  137. 


21.  The  provisions  of  the  Civil  Proce¬ 
dure  Code  as  regards  the  power  to  order  a 
remand  are  not  exhaustive.  Besides  the 
oases  specifically  dealt  with  in  the  Code, 
there  are  oases  in  whioh  the  Appellate 
Court  has  inherent  power  to  order  a  retrial 
for  the  ends  of  justioe.  When  the  lower 
Court  has  committed  any  error,  omission  or 
irregularity,  by  reason  of  which  there  has 
not  been  a  proper  trial  or  an  efieotual  or 
complete  adjudication  of  the  suit,  the  Ap¬ 
pellate  Oourt  has  set  aside,  ex  debito  justUia 
the  proceedings  of  the  lower  Oourt  and 
directed  the  primary  Court  to  retry  the 


Though  an  order  of  remand  may  be  in 
contravention  of  the  provisions  of  Section 
533,  yet  the  error  may  bo  oured  by  the  con¬ 
sent  of  parties.— 38  T.  L.  R.,  217 

(=12  T.L.J.,  160), 
Ref.— 18  T,  L,  J„  175. 

22.  When  a  remand  is  made,  it  is  the 
order  of  remand  that  oonfers  jurisdiction 
on  the  Court  to  whioh  the  remand  is  made. 
The  jurisdiction  being  created  by  the  order 
of  remand  is  defined  and  oiroomsoribed  by 


Therefore,  where  the  Court  to  whioh  the 
remand  is  made  has  admitted  evidenoe  not 
ooveredbythe  order  of  remand  and  used 
suoh  evidenoe  in  arriving  at  its  findings,  the 
findings  returned  are  invalid  in  law. — 


Regulation  viii  of  noo. 


[  Or.  XL,  r.  as 


23.  When  settling  the  issue,  the  Mnnsifi 
did  not  draw  up  the  issue  paper  as  required 
by  Buie  64  of  the  Civil  Courts  Guide.  If  he 
had  elucidated  the  relevant  faots  bearing 
onthe  pleadings  and  prepared  the  issue 
paper  in  the  manner  pointed  out  in  the 
Buie,  the  obscurity  in  the  pleadings  would 
have  been  removed  and  the  Court  would 
have  been  in  a  better  position  to  understand 
the  defendant’s  position. 

Omission  onthe  part  of  a  trial  Court  to 
comply  with  the  Imperative  provisions  of 
the  Buie  laid  down  by  the  High  Court  in 
the  matter  of  trial  of  suits  is  an  irregulari¬ 
ty.  If  by  reason  of  the  omission  there  has 
not  been  a  proper  trial  or  an  effective  and 
complete  adjudication  of  the  suit  and  the 
party  oomplainlng  of  the  omission  has  been 
materially  prejudiced  thereby,  the  Appel¬ 
late  Court  should  not  hestitate  to  vacate 
the  decision  of  the  trial  Court  and  to  order 

The  provisions  of  the  Civil  Erooedure 
Code  as  regards  the  power  to  order  remand 
are  not  exhaustive,  and  besides  the  oases 
specially  provided  for  in  the  Code,  there 
are  eases  in  which  the  Appellate  Court  has 
inherent  power  to  .order  re*trlal  for  the 
ends  of  justice.  The  restrictive  provision 
in  Section  585  is  omitted  in  the  present  0. 
P.  0.,  and  the  inherent  power  of  the  Court 
to  make  such  orders  as  may  be  necessary 
for  the  ends  of  justice  are  expressly  provid¬ 
ed  for  in  Seotion  US.  The  Appellate  Court 
is,  therefore,  now  more  free  to  exercise  its 
power  of  remand  when  it  considers  it  neces¬ 
sary  in  the  ends  of  justioe,  though  the  case 
may  not  striotly  fall  under  Order  XL,  Buie 
22.  The  decree  was  therefore  sat  aside,  and 
the  salt  remanded  under  this  Buie.— 

18  T.  L.  J.,  175. 

24.  In  the  oase  of  remand  under  Seo¬ 
tion  533,  the  decisions  on  questions  contain¬ 
ed  in  the  orders  directing  the  same  will  be 
oonolusive  between  the  parties  unless  va¬ 
cated  in  appropriate  proceedings,  and  the 
Court  which  passed  the  order  Is  precluded 
from  going  behind  the  same  when  the  mat¬ 


ter  oomes  up  again  by  way  of  a  fresh  appeal 
against  the  decree  after  remand. 

In  the  oase  of  orders  of  remand  under 
Seotion  637  [=0r.  XL,  r.  24],  the  questions 
upon  whloh  arguments  had  been  heard  be- 
fore  remand  and  definite  opinions  expressed 
by  the  Court  at  the  time  when  such  remand 
was  ordered,  should  not  be  allowed  to  be 
re-agitated  at  a  later  stage.  But  if  the 
opinions  on  those  questions  were  only  inci¬ 
dentally  or  provisionally  made,  the  Court 
not  having  intended  suoh  expression  of  opi¬ 
nion  as  a  decision  of  the  question,  the  whole 
oase  must  be  deemed  to  be  open  for  consi¬ 
deration  at  a  later  stage,  irrespective  of  the 
expression  of  opinion  by  the  Court  on  soma 
of  the  questions  Involved  therein  at  an  ear¬ 
lier  stage.  Whether  the  order  of  remand 
has  deoided  the  question  in  dispute  or  the 
same  only  contains  incidental  or  provisional 
observations,  is  a  matter  that  has  to  be  de¬ 
cided  with  reference  to  the  facts  of  each 

It  is  a  well-reaognised  rule  in  the  law  of 
pleadings  that  an  eBtoppel  must  always  be 
speoifloally  pleaded,  unless  it  appears  on 
the  faoe  of  the  adverse  pleading,  when  it  is 
ground  for  an  objection  in  point  of  law.  A 
plea  of  estoppel  must  be  drafted  with  great 
oare  and  particularity.  It  must  state  in 
lull  detail  the  faots  on  whioh  the  party 
pleading  relies  as  constituting  the  estoppel, 
and  should  also  specify  the  allegations 
whioh  it  is  alleged  the  other  party  is  pre¬ 
cluded  from  proring.  Facts  that  form  the 
basis  of  estoppel  have  to  be  speoifloally 
pleaded.  Even  when  it  turns  upon  silence, 
the  same  has  to  be  expressly  alleged 
(F.  B.),—  44  T.  L.  R„  408 

(~18T.  L.J .,1886), 

25.  The  powers  of  Appellate  Courts 
under  Order  XL,  Buie  22,  are  wider  than 
those  under  Seotion  533  of  the  Code  of  1065. 

The  expression  “  preliminary  point  ”  in 
Buie  22  of  Order  XL,  means  a  matter  pre¬ 
liminary  to  the  general  determination  of 
the  suit  which  the  parties  bring  before  the 
Court  for  decision,  It  it  not  conflned  to 


Or.  XL, r.  23 1  THE  CIVIL  PROCEDURE  00U E 

.23.  Where  the  evidence  upon  the  record  is  sufficient  to  enable 
Wh  evideno  on  Appelate  Court  to  pronounce  judgment,  the  Ap- 
laoord  suffioient.  Ap-  peUate  Court  may,  aftet:  resettling  the  issues,  if  neces- 
ae~  -,aary,  finally  determine  the  suit,  notwithstanding 
that  the  judgment  of  the  Court  frpm  whose  decree 
the  appeal  is  preferred  has  proceeded  wholly  upon  some  ground  other 
than,  that,, on  which  the  Appellate  Court  proceeds. 

,24.  .Wheja  tjhe  Court,  from  Whose  decree  the  appeal  is  preferred 
Where  Appellate  has  omitted  to  frame  or  try  any  issue,  or  to  deter- 
Oburt  may  frame  mines  mine  any  question  of  fact,  whioh  appears  to  the  Ap- 

and  refer  them  for  trial  '  • 

to.  Court,  ^hosa  ^eopee  .pellate  Court  essential  to.  jihe  right  decision  of.  the 
appealed  from.  gajt  upon  the  merits,  the  AppeUate  Court  may,  if 

pepeBsary,  frame, Jsepes,  .^nd-  refer  the  same  for  trial  to  the  Court  frond 
whose  decree  the  appeal  is  preferred,  and  in  such  case  shall  direct  such 
Court  to  take  the  additional  evidence  required ;  and  such  Court  shaU 
proceed  to  try  such  issues,  and  shall  return  the  evidence  to  the  Appellate 
Court  together  with  its  findings  thereon  and  the  reasons  therefor. 


suoh  legal  points  only  as  may  he  pleaded  in 
bar  of  snit,  tint  comprehends  all  suoh  points 
as  may  hare  prevented  the  Coart  from  die- 


Or.  XXI,  r.  87.— 13  T.  L,  J.,  852. 

Or.  XL,  r.  24  —  A 4  T.  L.  R.,  62 

(=M8T.  L.  J.,1081), 


such  poinbB  are  pure  questions  of  law  or 
pure  questions  of  faot.  The  expression  pre¬ 
liminary  point  has  to  be  liberally  construed. 
It  would  not  be  violent  to  treat  the  shotting 


whioh  has  affected  the  decision  of  a  snit 
projadioislly  and  on  that  basis  considering 
it  to  be  a  preliminary  question  falling  with¬ 
in. the  purview  of  Order  XL,  Bale  22. 


Even  in  oases  whioh  cannot  .be  .brought 
within  the,  scope. of  Order  XL,  Bale  23,  .the 
better  view  see.ms  to  be  that  Appglla.ie 
Courts , oqn  qxeroige.powera  of  remand  under 
tfeeir,  inherent  ppwprs  under  Section  115  in 
Appropriate  cases,—  "  19  T,  L.  J.,  1553. 
,,26.  See  also— 


Sec.  3  (2J 
.  J3?.o.JU5,- 


3S  T.L,  R.,824 
lr=  12  T.  L.  J.,  296). 
■18..T.  L,  J.,  968. 
I**.T.  L.  R.,  U8 
(-18  T.  L.J.,  1007). 


Or.  XL,  r.  23  [  =S.  536=Or.  XLl,  r.  24] 
See  under  previous  Rule. 


Or.  XL,  r.  24  [  — S.  587  =Or.  XLl,  r.  85  ] 
-The  corresponding  Seationof  the  old  Be - 
galation  was  as  follows ; — 

“587.  When  Appellate  Opart  may  frame 
Issues  and  refer  them  for  trial  to  Court 

whose  decree  appealed  against _ If  the 

-CJogrt  agajnst.whpee  .deor.ee  ithe  appeal  is 
.madejias.qjn.ltte.d  jp  frajuapr  try  any  issue, 
or  tp.jletgjmme  any  question  .of  fact,  whioh 
appears  to  ^.Appellate  Conrt  essential  *o 
the  .right  deoieion .  of  the  suit  upon  the 
uierits,,^nd  the  evideppeppou  thapyoord  la 
.nptjS^doigpt  tp  ep^ble  jibe  Appgiiatg  Clpurt 


Regulation  vtn  of  hoo.  t  Or.  XL,  r.  as 


25.  (1)  Such  eyidenoe  and  findings  shall  form  part  of  the  record 

Findings  and  evidence  in  the  suit!  aad  either  Parfcy  witUa  a  time  4° 

to  be  put  on  record,  ob-  be  fixed  by  the  Appellate  Court,  present  a  memo- 
jactioos  to  finding.  random  of  objections  to  any  finding. 


(2) 

Determination  0 


After  the  expiration  of  the  period  so  fixed  for  present- 
ap_  iag  snch  memorandum,  the  Appellate  Court  shall 
proceed  to  determine  the  appeal. 


to. determine  suoh  issne  or  question,  the 
Appellate  Oonrt  may  frame  issues  lor  trial, 
and  may  refer  the  same  for  trial  to  the 
Oonrt  against  whose  deeree  the  appeal  Is 
made,  and  in  Bnoh  ease,  shall  direst  snoh 
Oonrt  to  take  the  additional  evidence  re- 

and  sneh  Oonrt  shall  proceed  to  try  snch 
issues,  and  shall  return  to  the  Appellate 
Oonrt  Its  finding  thereon  together  with  the 
eyidenoe." 

Case  Law. 

1.  An  omission,  to  regard  the  qualifica¬ 

tion  of  an  obligation  created  by  law  and  to 
frame  a  definite  issne  in  connection  with  it 
amounts  to  material  irregularity.  The  issue 
raised  in  the  oase. and  tried  was  general  in 
its  wording  and  the  mind  neither  of  the 
parties  nor  of  the  Goncts  below  was  speci¬ 
fically  direoted  to  the  statutory  qualifica¬ 
tion.-  38  T.  L.  R„  179 

(—13  T.  L.  J.,  334). 

2.  Under  Seetion  83,  Olanse  (2),  the 
only  remedy  that  a  person  aggrieved  by  an 
order  of  remand  nnder  Order  XL,  Rule  22, 
has,  is  by  way  of  appeal  against  that  order, 
and  if  he  does  not  do  so,  he  is,  thereafter, 
precluded  from  disputing  its  correctness. 
This  appeal  may  be  pref  erred  .within  sixty 
days  nnder  Artiole  141  of  the  Limitation 
Regulation.  The  statute  has  imposed  no 
Other  restriction  ppon  this  right  of  appeal 
vested  in  a  person  .aggrieved  by  the  order 
of  remand. 

The  right  of  appeal  against  a  remand 
order  by  an  .  Appellate  Court  is  unaffeoted 


by  the  subsequent  passing  of  a  final  decree 
by  the  trial  Coart,  and  the  proceedings 
taken  by  the  original  Court  after  the  ap¬ 
peal  filed  against  the  remand  order  are  null 
and  void. 

The  reversal  oi  the  order  of  remand  will 
vacate  the  final  deotea  passed  after  the  re- 
mand,  for  that  deeree  depends  for  its  vali¬ 
dity  on  the  remand  order,  and  with  the 
qnaahing  of  that  order  the  decree  will  cease 

Where  the  lower  Appellate  Oonrt  de- 
oides  the  main  issues  in  the  oase  and  re¬ 
mands  the  oase  on  a  single  question  remain¬ 
ing  to  be  deoided,  the  remand  has  to  be 
nnder  Order  XL,  Bale  24  and  not  Bole  22. 

44  T.  L.  R,  S3 

(=18  T.  L.J.,  1081), 

3.  See  also— 

Or.  XL,  r.  22.-20  T.  L.  R.,  90S. 

1,S.  D.,  M6. 

28  T.  L.  R.,  243 

(*»T. X.dVSOi). 

S2T.  L.'R.,'«fl. 

10T.L.J.,  137. 

1S  T.  L.J.,  423. 

44T.L.  R.,408 
(=18  T.  L.«l.fiJ»*<). 
„  r.  25.-14  T.  L.  «,,£?. 

i25.T., L.R.,  IBS. 


Or.  XL ,  r.  25  t=S.  fi38=0r;  XAZ,er.s*S  J 
Case  Law. 

1.  The  party  who  files  no  objsotkm  to 
findings  has  no  right,  except  with  4he  per- 


Or.  Xi,  r.  2 $  j  THE  CIVIL  PfiOCEDtJBE  CSODE 


mission  of  the  Court,  to  oall  them  in  ques¬ 
tion  at  the  heating.  Bab  the  tale  that  re¬ 
quites  parties  to  file  objections  to  j  findings 
within  a  preaotibed  time  before  the  date  of 
the  heating  of  the  appeal  is  one  of  ptooed- 


whioh  it  was  founded  and  satisfying  itself 
that  it  was  eorreob  and  proper  to  be  accept¬ 
ed."—  18  T,  L.  R.,  23. 

Ref.— 36  T,  L.  R.,  185. 


Regulation  viii  of  1100.  [  Or.  XL,  r.  26 

26.  (1)  The  parties  to  an  appeal  shall  not  be  entitled  to  produoe 
Production  of  addi-  additional  evidenoe,  whether  oral  or  documentary, 
tionai  evidenoe  in  Ap-  in  the  Appellate  Court.  But  if — 
peilate  Court.  the  Coart  from  whose  decree  the  appeal  is 

preferred  has  refused  to  admit  evidenoe 
which  ought  to  have  been  admitted,  or 
(b)  the  Appellate  Court  requires  any  document  to 
be  produced  or  any  witness  to  be  examined  to 
enable  it  to  pronounce  judgment,  or  for  any 
other  substantial  cause, 

the  Appellate  Court  may  allow  such-  evidenoe  or  document  to  be 
produced,  or  witness  to  be  examined. 

(2)  Wherever  additional  evidence  is  allowed  to  be  produoed 
by  an  Appellate  Court,  the  Court  shall  record  - the  reason  for  its  ad- 


been  filed,  as  Section  688,  0.  P.  0.,  requires 
the  Court  to  •  determine  the  appeal.’— 

28  T.  L.  R„  186. 


Or.  XL,  i*.  26  [  -  S.  639  =Or.  XL1,  r.  37] 

Case  Law. 

t .  An  Appellate  Court  is  not  anthoriled 
to  try  an  appeal  de  novo  and  take  the  whole 
evidenoe.  Seotion  839  of  the  old  Civil  Pro- 
oednre  Code  only  provides  for  the  taking  of 
additional  evidenoe  in  appeal  under  oertain 
oironmstanoes,  the  Court  in  suoh  oases  in¬ 
variably  recording  the  reasons  for  suoh 

The  taking  of  snoh  additional  evidenoe 
does  not  make  a  speoial  appeal  liable  to  be 
heard  and  determined  as  if  it  were  a  regu¬ 
lar  appeal.—  I  T.L,  R,,  79. 

2.  No  appellant  shall  be  allowed  to  pro- 
dnoe  fresh  documents  with  memorandum 
of  appeal.  As  a  rule,  he  must  refer  to  them 
in  the  memo  of  appeal.  The  proper  prooe- 
dure  in  oases  of  snoh  documents  is  that 
they  should  be  produoed  at  the  hearing  of 
the  appeal  with  a  written  application  to  ad¬ 
mit  them.  No  application  lor  admission  of 


fresh  doouments  shall  be  heard  or  granted 
nnless  the  applicant  shows  that  he  gave  at 
least  seven  days’  notice  in  writing  to  the 
other  side,  containing  full  particulars  of 
the  documents  intended  to  be  filed  and  of 
his  intention  to  so  apply.— 

3  T,  L.  R.App.,56. 

3.  Seotion  11  [new  Seotion  14]  is  only 
a  role  of  procedure  and  not  of  jurisdiction, 
a  direction  to  the  suitor  and  not  an  absolute 
rale  binding  on  the  Court. 

The  appellant  moved  the  Court  by  two 
petitions  for  reoeptionof  additional  evidenoe 
when  the  appeal  was  taken  ap  for  hearing 
— one  to  admit  a  new  document  and  the 
other  to  send  for  some  records  from  the 
Taluk  outoherry. 

Held.— The  prayers  oould  not  be  grant¬ 
ed.—  26  T.  L.  R„  tOO. 

F01.-28  T.  L.  B.,  94 

(=3T.L.J.,67). 

Btf.-32  T,  I,.  B„  38 

(=  6  T.  L.  J.,  101). 

4.  The  legitimate  oooasion  for  the  ap¬ 
plication  of  Seotion  539  of  the  Civil  Proce¬ 
dure  Code  is  that  some  inherent  lacuna  or 
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0*.  XL,  t.  vj  ]  Tflit  Civil  Procedure  Code 

2 f.r  Wt^evel  aa'ditiini'al  eViSeiiie  is  allowSd  to  be  produced,  the 
Modeof  toHng  »ddi-  Appellate  Court  may'  either  take  such  evidence,  or 
tional  evidenoe.  direot  the  Court  from  whose  decree  the  appeal  is 

preferred;  or  any  otfiier  subordinate  Court,  to  take  such  evidence  and  to 
sehit  '  it  wheh  takeh  to  the  'Appellate  Cohrt. 

28.  Where  additional  evidenoe  is  direotador  allowed  to  be  taken, 
Poa«#"tdvbe'defi'n  d  A'PPe^ate  Court  shall  specify  the  points  to 

andreoorded,  *  m  which  the  evidence  is  to  be  oonflned,  and  record  on 
its  proceedings  the  points  so  specified, 

Judgment  in 'Appeal. 

29.  The  Appellate  Court,  aftfe  hearing  the  piuft&'ofihfo'pfefaid* 

ers  and  referring-to  any  part  of  the  proceedings, 

*  whether  on  appeal  or  in  the  Court  from  whose  de¬ 
cree  the  appeal  is  preferred,  to  whioh  reference 
may  be  considered  necessary,  shall  pronounce  judgment  in  open  Court, 
either  at  onoe  or  on  some  future  day  of  whioh  notice  shall  be  given  to 
the  parties  or  their  pleaders. 

30.  The  judgment  of  the  Appellate  Court  shall  be  in  writing  and 

Contents,  date  and  shall  state — 
signature  of  judgment. 

(a)  the  points  for  determination  ; 

(b)  the  decision  thereon ; 

(c)  the  reasons  for  the  deoision ;  and, 

(d)  where  the  deoree  appealed  from  is  reversed  or  varied, 

the  relief  to  whioh  the  appellant  is  entitled  ; 

and  shall  at  the  time  that  it  is  pronounced  be  signed  and  dated  by 
the  Judge  or  by  the  Judges  concurring  therein. 


defeofe'musfc  beoome  apparent  on  examining 
the  evidenoe  in  the  case  as  It  stands.— 

*0  T.  L.  J.,  U3. 

3.  It  is  settled  law  that  the  legitimate 
oooasion  for  the  application  of  Clause  (6)  of 
Seotion  539  of  the  Civil  Procedure  Code  is 
when,  on  examining  the  evidenoe  as  it 
stands,  some  inherent  laouna  or  defect 
beodmes  apparent,  and  not  where  discovery 
Is  made  outside  the  Court  of  fresh  evidence 
and  the  application  is  made  to  import  it. 
That  is  the  subject  of  review  of  judgment.— 

It  T,  L .  J„  864, 
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Or.  XL,  r.  27  [=S.  640  =  Or.  XL!,  r.  38] 
.  Case  Law. 

See  Or.  XL,  r.  22,— 10  T.  L.  R.  App.,  3, 
32  T.  L.  R.,  80. 

„  1.26— 1  T,  L.R.,  79. 

Or.  XL,  r.  28  £  =  S.  S41  =0r,  XL1,  r.  29] 
Or.  XL,  r.  29  [  =S.  543= 


-Or.  XL1,  r.  3<S\ 


Regulation  viii  of  1100.  [  Or.  XL,  r.  32 


31.  The  judgment  may  be  for  oonfirming,  varying  or  reversing 

the  decree  from  which  the  appeal  is  preferred,  or, 
direofu  Iaagment  m,y  if  the  parties  to  the  appeal  agree  as  to  the  form 
whioh  the  decree  in  appeal  shall  take,  or  as-  to  the 
order  to  be  made  in  appeal,  the  Appellate  Court  may  pass  a  dedree  of 
make  an  order  accordingly. 

32.  The  Appellate  Court  shall  have  power  to  pass  any  decree  and 

make  any  order  which  ought  to  have  been  passed  or 
Appeal^  0i  09Urt  01  made  and  to  pass  or  make  such  further  or  other 
decree  or  order  as  the  case  may  require,  and  this 
power  may  be  exeroised  by  the  Court  notwithstanding  that  the  appeal  is 
as  to  part  only  of  the  decree  and  may  be  exeroiBed  in  favour  of  all  or  any 
of  the  respondents  or  parties,  although  such  respondents  or  parties 
may  not  have  filed  any  appeal  or  objection. 

Ilbutration. 


A  olaims  a  sum  of  money  as  due  to  him  from  X  ok  Y,  and  in  a  suit  against  both' 
obtains  a  deoree  against  X.  X  appeals  and  A  and  Y  are  respondents.  The  Appellate  Court 
deoides  in  favoar  ot  X.  It  has  power  to  pass  a  deoree  against  Y. 


Case  Law. 
See  under  Seotlon  30. 


Op.  XL,  p.  30  [  =S.  515— Or. XL1,  r.3l\ 
Case  Law. 

1.  In  appealable  eases,  the  lower  Appel¬ 
late  Court  when  it  dlssonts  from  the  oon- 
olnslons  of  the  Court  of  first  instanoe, 
should  show  that  the  reasoning  of  the  ori¬ 
ginal  Court,  is  faulty.—  9  T.  L.  R„  188. 

2.  Where  an  Appellate  Court  fully 
adopts  the  reasoning  and  oonolusions  of  the 
Coart  of  first  instanoe,  it  is  not  bound  to  set 
cat  the  reasons  for  its  decision  with  the  same 
fullness  as  if  it  was  deoidlng  the  suit  in  the 
first  instanoe  or  as  if  it  was  reversing  the 

8.  The  judgment  of  the  lower  Appellate1 
Court  dia  not  Batlsfy  even  the  minimum  re¬ 
quirements  of  the  law.  It  did  not  set  out 
the  points  for  deoisioh,  the  decision  thereon 


and  the  reasons  for  the  decision  as  required 
by  Section  515.  It  did  not  even  ehow  that 
the  Judge  had  applied  hie  mind  to  the  faots 
of  the  ease  or  to  the  evidenoe  adduced  by 
the  parties.  A  portion  of  the  evidenae  was 
adduoed  before  the  Judge  himself;  and  that 
cirenmstanoe  was  not  noticed  by  him.  A 
judgment  vitiated  by  these  defects  could  not 
be  regarded  as  a  judgment  in  law.  The 
deoree  of  the  lower  Court  was  aooordingly 
set  aside  and  the  appeal  remanded.— 

14  T.  L.  J.,  *10, 

♦.  See  also— 

Or.  XL,  r.  2B.— IS  T.  L.  R„  33, 
Under  Seo.  30. 


Op.  XL,  p.31[=S.516=<5p.  ZL1,  r.  33] 

Or.  XL,  r.  32  [  =  „  -  Or.  XL1,  r,  ?3  ] 
I,  ‘ ‘This  Rttle' gives  poifrei'fo  bheAppel- 
late  Court  to  pass  any  deoree  that  may1  be 
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deemed  just  notwithstanding  the  fact  that 
the  appeal  la  from  part  ol  a  aeoiee  only,  or 
that  there  was  no  objeotion  memo  filed.  The 
Illuatration  la  an  instance  not  infrequently 
arising,  ana  in  anoh  oases  at  present  ano- 
melons  decrees  are  the  result.” — 

Notes  on  Clause*. 

H.  The  Indian  Special  Committee  said: 
—“The  Committee  consider  It  most  import* 
ant  that  an  Appellate  Court  should  have 
the  fullest  power  to  do  oomplete  justice 
between  the  parties.  The  Illustration  in¬ 
dicates  a  type  of  oase  for  which  provision 
is  intended  to  be  made.” 

ITT,  The  Buie  in  the  Indian  Code  has 
the  following  proviso:-— “Provided  that  the 
Appellate  Court  shall  not  make  any  order 
under  Seotion  85-A,  in  pnrsuanoe  of  any  ob¬ 
jection  on  which  the  Court  from  whose  de¬ 
cree  the  appeal  is  preferred  has  omitted  or 
refused  to  make  such  order,” 

For  Section  35-A  of  the  Indian  Code, 
newly  added,  see  under  Section  82  of  the 
Regulation,  Supra. 

IV.  This  Buie  is  taken  for  the  most  part 
from  Order  58,  Rale  4,  of  the  English  Rales. 

against  a  defendant  whom  the  Court  of  first 
instance  absolved  from  liability,  and  against 
whom  no  appeal  has  been  preferred  within 
time.—  ...  3  L^R 

2.  When  the  oase  was  before  the  lower 
Court  for  the  trial  of  issues  remitted  by  the 
High  Court,  the  parties  compromised  and 
presented  a  Bazinamah.  The  Judge  passed 
an  order  affirming  it  and  direoting  a  decree 
to  be  drawn  up  accordingly.  ! 

Held.— Ad  the  case  was  pending  in  the 
High  Court;  the  Judge  had  no  jurisdiction 
to  pass  snoh  order.  He  should  have  sent 
the  Baal  to  the  High  Court. .  The.'Wms  of 
the  Bad  being  unobjectionable'  -Were  de- 

°«ea.-  4 1.  l„  r.,  as. 


3.  The  Appellate  Court  cannot  raise 
fresh  issues  with  reference  to  pleas  not 
urged  in  the  Court  below,— 9  T.  L.  J.,  295. 

4.  Ia  an  appeal  against  the  order  of  an 
Appellate  Court  remanding  a  oase,  the  High 
Court  may  enter  into  the  merits  and  dispose 
of  any  preliminary  point  adjudioated  upon 
by  the  Court  of  first  instanoe. 

It  is  obviously  expedient  and  equally  de¬ 
sirable  that  (on  the  hypothesis  that  the  rul¬ 
ing  is  incorrect)  it  should  be  quashed  at 
onoe,  and  thereby  the  lower  Courts  saved 
the  time  and  labour,  and  the  parties,  the 
expense  and  annoyance,  of  a  protracted  in¬ 
vestigation  of  a  claim  barred  by  limita¬ 
tion.—  10  T.  L,  R.  App.,  3, 

5.  When  a  suit  has  been  dismissed 
against  one  of  two  defendants  by  the  Court 
of  first  instance  and  the  defeated  plaintiff 
has  not  appealed  against  that  part  of  the 
deoree,  the  addition  of  the  defendant  against 
whom  the  suit  has  been  dismissed,  to  the 

pellato  Court  to  pass  against  him  a  deoree 
whioh  the  Court  of  first  instanoe  declined  to 
pass  and  in  the  decision  of  whioh  the  plain¬ 
tiff  ohose  to  aoquiesoe. —  25  T.  L,  R.,  91, 

Ref,— 6  T.L.J.,  172. 

Dist, — 19  T.L.  J.,1016. 

6.  “It  Is  doubtless  true  that,  on  appeal, 
the  whole  oase,  including  the  facts,  is  with¬ 
in  the  jurisdiction  of  the  Appeal  Conrt. 
Bat  generally  speaking,  it  is  undesirable  to 
interfere  with  the  findings  of  fact  of  the 
trial  Judge  who  sees  and  hears  the  witnes¬ 
ses,  and  haB  an  opportunity  of  noting 
their  demeanour,  especially  in  oases 
where  the  issue  is  simple  and  depends  on 
the  credit  whioh  attaohed  to  one  or  other 
of  oonfiioting  witnesses.  Nor  should  his 
pronouncement  with  respect  to  their  credi¬ 
bility  be  pat  aside  on  a  mere  calculation  of 
probabilities  by  the  Court  of  appeal.  In 
making  these  observations,  Their  Lord- 
ships  have  no  desire  to  restrict  the  discre¬ 
tion  of  the  Appellate  Courta  in  India  in  the 
consideration  of  evidenoe.  They  only  wish 


REQTTLATION  Vlil  Of  1100.  t  Or.  XL,  r.  33 

33.  Where  the  appeal  is  heard  by  more  Judges  than  one,  any 
Judge  dissenting  from  the  judgment  of  the  Court 
ea.  t0  ba  raoord‘  aha]l  state  in  writing  the  deoision  or  order  which 
he  thinks  should  be  passed  on  the  appeal,  and  he 
may  state  his  reasons  for  the  same. 


to  point  out  that  where  the  Issue  is  simple 
and  straightforward,  and  the  only  ques¬ 
tion  is  which  set  of  witnesses  is  to  be  be¬ 
lieved,  the  verdict  of  the  Judge  trying  the 
ease  should  not  be  lightly  disregarded”  (39 
Bom„  386,  P.  0.).—  8  T.  L.  J.,  4M. 

Ref.— 36  T.  L.  R.,  97 

(*-10  T.  L,  J.t  99). 

7.  The  general  rule  is  that  an  Appellate 
Court  ought  to  be  extremely  chary  in  inter¬ 
fering  with  the  finding  of  fact  where  that 
finding  Is  based  on  the  ground  bhat  the 
Judge  who  heard  the  evidence  of  the  wit¬ 
nesses  did  not  believe  them ;  and  probably 
the  advantage  of  hearing  the  witnesses  give 
their  evidenoe  is  of  special  value  when  it 
relates  to  the  mental  oapaoity  of  a  person. 
This  rule,  however,  is  not  of  universal  ap¬ 
plication.  The  rule  does  not  apply  to  cases 
where  the  Appellate  Court  is  clearly  satis¬ 
fied  that  there  has  been  mlsoarriage  in  the 
appreciation  of  evidenoe,  that  it  is  mani¬ 
festly  clear  from  the  probabilities  that  the 
Court  below  was  wrong,  that  there  has  been 
some  miscarriage  in  respeot  of  a  presnmp. 

.  tdon  to  whioh  too  much  weight  was  given  or 
that  there  is  so  strong  a  preponderance  .of 
testimony  that  the  Appellate  Court  can 
confidently  pronounoe  the  decision  to  be 

“The  advantage  the  Judge  of  the  primary 

of  the  oredtt  due  to  the  witnesses,  does  not 
relieve  the  Court  of  Appeal  from  the  duty 
of  examining  the  whole  evidenoe  and  form¬ 
ing  for  itself  am  opinion  upon  the  whole  ,  of 
the  case”  (10  M,  I,  A.,  439), 


“Even  where  the  appeal  tarns  upon  a 
question  of  faot,  the  Court  of  Appeal  has  to 
hear  in  mind  that  its  duty  is  to  re-hear  the 
case  and  the  Court  must  re-consider  the 
materials  before  the  Judge,  with  suoh  other 
materials  as  It  may  have  decided  to  admit. 
The  Court  must  then  make  up  its  own  mind, 
not  disregarding  the  judgment  appealed 
from,  but  carefully  weighing  and  consider¬ 
ing  it ;  and  not  shrinking  from  overruling 
it,  if  on  foil  consideration!  the  Court  oomes 
to  the  conclusion  that  the  judgment  is 
wrong  ”  (1898,  1.0h.  704). 

To  justify  the  rejection  of  evidence,  it 
must  be  either  oontradioted,  or  improbable 
in  Itself  or  obnoxious,  according  to  some 
established  legal  mode  of  testing  truth.— 

(-i'otIl.J.,  99). 


Sec.  76.—  13  T.  L.  R.,  93. 

Or.  IX,  r.  13.— 14  T.  L.  J.,  220, 

Or.  XL,  r.  4.-12  T.  L.J.,  60. 

38  T.  L,  R.,  X29 
(=12  T.  L.  J.,  291), 
18  T.  L.J.,  301. 

„  r.  21.—  8  T.  L.  J.,  172, 

34  T.L.R.,  222 
(«9T.  L.J.,327). 


Or,  XL,  r.  33  [«  „  =Or.  XLlt  r.  U  ]. 

I.  “  This  Rale  Is  but  a  legislative  recog¬ 
nition  of  what  is  now  the  praotioe.”— 

Notes  on  Clou  set. 

II.  This  Rule  is  the  same  as  Section  576 
of  the  Indian  Code  of  1882,  but  appears  not 
to  have  been  adopted  in  Regulation  II  of 
1066. 


Or.  XL,  r.  34  j  THE  OflfIL  pROOEDHBB!  OoDE 


Decree  m  appeal. 

34.  (1)  The  decree  of  the  Appellate  Court  shall  bear  date  the 
^  Date  and  ooataata  of  day  on  which  the  judgment  was  pronounced. 


(2)  The  decree  shall  contain  the  number  of  the  appeal,  the 
names  and  descriptions  of  the  appellant  and  respondent,  and  a  dear 
specification  of  the  relief  granted  or  other  adjudication  made. 

(3)  The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  appeal,  and  by  whom,  or  out  of  what  property,  and  in  what  pro¬ 
portions  such  costs  and  the  costs  in  the  suit  are  to  be  paid. 

(4)  The  deoree  shall  be  signed  and  dated  by  the  Judge  or 
Judges  who  passed  it : 


Provided  that,  where  there  are  more  Judges  than  one  and  there  is 
jua  e  dissenting  from  a  ^®6rance  opinion  among  them,  it  shall  not  be 
judgment  need  not  sign  necessary  for  any  Judge  dissenting  from  the  judg- 
io°tae-  ment  of  the  Court  to  sign  the  decree. 


35.  Certified  copies  of  the  judgment  and  decree  in  appeal  shall 
Ja’dLeore?  be  ft,mished  to  the  Part:e3  on  application  to  the 

niBhed  topartieB.  Appellate  Court  and  at  their  expense. 


36.  A  oopy  of  the  judgment  and  of  the  deoree,  certified  by  the 
Certified  oopy  of  ae-  Appellate  Court  or  suoh  officer  as  it  appoints  in 
° h° t0 de  Bant  40  CoilIli  behalf,  shall  be  sent  to  the  Court  which  passed 
hom!  '  r6°  app0al84  the  decree  appealed  from  and  shall  be  filed  with  the 
original  proceedings  in  the  suit,  and  an  entry  of 
the  judgment  of  the  Appellate  Court  shall  ba  made  in  the  register  of 
civil  spits. 


Or.  XL,  r.  34  [=  S.  648=  Or.  XLl, 35 ]. 

1.  1.  Sub-Roles  (1)  and  (4)  and  the  Pro- 

the  Proviso,  respectively,  pithe  correspond¬ 
ing  Section  of  the  old  Regulation. 

2.  pares  {SJ.ajfd  (8)  qf  the  Section  oor- 

M-Bales  (2)  and  (3)  were  as 

follow 

f'-Ihe  decree  shall  contain  the  number  of 
the  appeal,  and  e;oouoise  statement  of  the 
objeot  oi  the  appeal,  the  names  and  dee- 
oription  of  the  appellant  and  respondent, 


and  shall  specify  olearly  the  relief  granted 
or  other  determination  pi  the  appeal . 

The  deoree  efeall  alBo  state  the  amount  of 
eosts  Incurred  in  tfee  appeal,  and  by  -what 
Earties  and  in.  what  proportions  Buoh  costs 

II.  For  Form  of  Deoree  in  Appeal,  see 
Appendix  H,  Form  No.  9. 

Or.  XL,  r.  35  [=  S.  649=  Or.  ZLt,  r.  56] 

Or.  XL,  r,  36  l  =S.  iSOmOr,  XLl,,r.  4?] 


REGULATION  VIII  OF  llOO.  [Or.XLlI, 


ORDER  ELI. 

Appeals  from  Appellate  Decrees. 

The  Rules  of  Order  XL  shall  apply,  so  far  as  may  be,  to  appeals 
Procedure.  from  appellate  decrees. 


ORDER  XLH. 

Appeals  -from  Orders. 

I.  An  appeal  shall  lie  from  the  following  orders  under  the  provi- 
Appeals  from  orders,  sions  of  Section  82,  namely 

(1)  an  order  under  Rule  10  (2)  of  Order  I  striking  oat  or 
adding  the  name  of  a  person  as  plaintiff  or  defendant ; 

(2)  an  order  under  Rule  4  of  Order  II  giving  or  refusing  to 
give  leave  for  adding  a  cause  of  action ; 


Os,  XL1,  I*.  1  [Of, S.  656 =Or.  XLIZ,  r.  I] 

I.  Seotion  556  of  Begnlation  II  of  1065 
has  the  following  words  at  the  end:— “to 
appeals  under  this  Chapter,  and  to  the  exe- 
(ration.  Of  deorees  passed  in  snoh  appeals.” 

II.  See  Seotion  86,  Olanse  (a),  Supra. 

See  under  Seotion  86. 


Order  XLH  i  “  As  has  been  already  re¬ 
marked,  provision  for  questioning  several 
interlooulory  orders  in  appeal  immediately, 
is  now  repealed,  and  it  i(j  only  snoh  .  orders 
that  afieot  the  jurisdiction  of  the  Court,  or 
afieot  the  person  or  property  of  a  litigant 
.  that  are  allowed  to  he  challenged  immedia¬ 
tely  by  way  of  appeal.  Orders  ,, allowing 
amendments  of  plaints  or  written  statements 
adding  or  striking  ont  a  party,  inolnding  or 
excluding  causes  of  aotion,  directing  par¬ 
ties  tp  appear,  allowing  or  refusing  toah- 
low  a  set  ofi,  and  similar  orders  whloh  are 
passed'  in  the  oonrse  of  a  suit  are  all  omit¬ 
ted  from  the  purview  of  an  immediate  ap- 
peal.  All  orders,  liowev«r.  that  determine 


the  snit  and  that;  are  passed  as  a  penalty 
for  the  disobedience  of  the  litigants  to  the 
orders  of  the  Court  are  made  appealable. 
In  a  matter  snoh  as  allowing  or  taking  away 
the  right  of  appeal,  there  must  be  a  large 
difference  of  opinion,  and  it  will  depend  on 
the  view  taken  as  to  the  general  poliey  ap¬ 
plicable,  and,  to  some  extent  on  the  effici¬ 
ency  and  the  integrity  of  judicial  officers  ;as 
to  how  many,  or  how  few,  appeals  may  be 
allowed  against  interloontory  orders.  It  iB 
deemed  that,  viewed  from  ,any  standpoint, 
the  provision  hereafter,  should  be  for  less 
and  not  more  soope  for  interference  by  an 
Appellate  Oonrt  in  matters  .essentlally  inoi- 
deqtal. 

‘‘It  most  also  be -noted  .that  .no  second 
appeals. stall  are  now  provided  from  an 
appellate  judgment  in  appeals  passed 
against  orders. 

*•  It  may  farther  be  noted  that  an  appeal 
is  provided  against  orders  admitting  appli- 
oations.for  review,  not  on  certain  epeqiged 
grounds  only,  bat  on  all  available  grounds.” 

Alois!  an  OlauUM. 
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(3)  aa  order  under  Buie  10  of  Order  VII  returning  a  plaint 
to  be  presented  to  the  proper  Court ; 

(4)  an  order  under  Buie  10  of  Order  VIII  pronouncing  judg¬ 
ment  against  a  party ; 

(5)  an  order  under  Buie  9  of  Order  IX  rejecting  an  applica¬ 
tion  (in  a  case  open  to  appeal)  for  an  order  to  set  aside  the  dismissal  of 
a  suit ; 

(6)  an  order  under  Buie  13  of  Order  IX  rejecting  an  applica¬ 
tion  (in  a  case  open  to  appeal)  for  an  order  to  set  aside  a  decree  passed 
ex  parte ; 

(7)  an  order  under  Buie  4  of  Order  X  pronouncing  judgment 
against  a  party ; 

(8)  an  order  under  Buie  21  of  Order  XI ; 

(9)  an  order  under  Buie  10  of  Order  XVI  for  the  attachment 
of  property; 

(10)  an  order  under  Buie  20  of  Order  XVI  pronouncing  judg¬ 
ment  against  a  party  ; 

(11)  an  order  under  Buie  27  of  Order  XXI  staying  execution 
of  the  decree  ; 

(12)  an  order  under  Buie  32  of  Order  XXI  on  an  objection  to 
the  draft  of  a  document  or  of  an  endorsement ; 

(13)  an  order  under  Buie  69  or  Bnle  89  of  Order  XXI  setting 
aside  or  refusing  to  set  aside  a  sale  ; 

(14)  an  order  under  Buie  9  of  Order  XXII  refusing  to  set  aside 
the  abatement  or  dismissal  of  a  suit ; 

(15)  an  order  under  Buie  10  of  Order  XXH  giving  or  refusing 
to  give  leave ; 

(16)  an  order  under  Buie  3  of  Order  XXIII  recording  or  re¬ 
fusing  to  record  an  agreement,  compromise  or  satisfaction  ; 

(.17)  an  order  under  Buie  2  of  Order  XXV  rejecting  an  ap¬ 
plication  (in  a  case  open  to  appeal)  for  an  order  to  set  aside  the  dismissal 
of  a  suit ; 

(18)  an  order  under  Buies  2,  11, 13  and  14  of  Order  XXXTT 
directing  a  pleader,  next  friend  or  guardian  for  the  suit  to  pay  costs  ; 

(19)  orders  in  interpleader  suits  under  Buie  3, 4  or  6  of  Order 

XXXIV; 

(20)  an  older  under  Buie  2,  3  or  6  of  Order  XXXVI ; 
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(21)  an  order  under  Rule  1,  2,  4  or  10  of  Order  XXXVII ; 

(22)  an  order  under  Rule  1  or  4  of  Order  XXXVIII ; 

(23)  an  order  under  Rule  18  of  Order  XXXIX  staying  or  re¬ 
fusing  to  stay  a  suit ; 

(24)  an  order  under  Rule  10  of  Order  XL  refusing  to  restore 
an  appeal; 

(25)  an  order  of  refusal  under  Rule  18  of  Order  XL  to  re¬ 
admit,  or  under  Rule  20  of  Order  XL,  to  re-hear  an  appeal ; 

(26)  an  order  under  Rule  22  of  Order  XL  remanding  a  case ; 

(27)  an  order  under  Rule  4  of  Order  XLV  granting  an  ap¬ 
plication  for  review. 


Op. XL  1 1 ,  r.  1  t-S. 567  =0r.  XLUI, r.l\ 

L  The  corresponding  Section  of  Regula¬ 
tion  II  of  1065  was  as  follows 

“  557,  Orders  appealable*— An  appeal 
shall  lie  from  the  following  orders  under 
this  Code,  and  from  no  other  orders 

(1)  orders  under  Seotion  17,  staying 
proceedings  in  a  suit; 

(2)  orders  under  Seotion  23,  striking  out 
or  adding  the  name  of  any  person  as  plain- 
tig  or  defendant ; 

(8)  orders  nnder  Seotion  82  or  Seotion 
62,  directing  that  a  party  shall  appear  in 

(4)  orders  under  Seotion  40,  adding  a 

(5)  orders  nnder  Seotion  43,  exolading  a 

(6)  orders  returning  plaints  for  amend¬ 
ment  or  to  be  presented  to  the  proper 

(7)  orders  nnder  Seotion  106,  setting-off, 
or  xefnsing  to  set-off.  one  debt  against  ano¬ 
ther  ; 

(8)  orders  rejecting  applications  .nnder 
Seotion  98  (in  oases  open  to  appeal)  for  an 
order  to  set  aside  the  dismissal  of  a  suit ; 

(9)  orders  rejecting  applications  under 
Seotion  103  for  an  order  to  set  aside  a  de- 


(10)  orders  under  Sections  103,  115  and 
172; 

(11)  orders  under  Seotion  111  or  Seotion 
239,  rejecting  or  returning  for  amendment, 
written  statements  or  applications  for  exe- 
ontion  of  decrees ; 

(12)  orders  under  Sections  188  and  140, 
directing  anything  to  be  impounded  ; 

(13)  orders  under  Section  157,  for  the 
attachment  and  sale  of  movable  property ; 

(14)  orders  under  Seotion  163,  for  at¬ 
tachment  of  property,  and  orders  under 
Seotion  165  for  the  sale  of  attached  pro¬ 
perty  ; 

(15)  orders  nnder  Seotion  282  relating 
to  execution  of  transferred  decrees,  orders 
nnder  Seotion  237  relating  to  stay  of  execu¬ 
tion,  orders  under  Seotion  249  relating  to 
sureties,  orders  under  SeotionB  254  and  255 
relating  to  the  giving  of  time  for  exeontion 
of  decrees  and  to  adjustment  of  deorees, 
and  orders  under  Seotion  258  as  to  objection 
to  draft  oonveyanoes  or  draft  endorsements; 

(16)  orders  under  Seotion  291,  orders  un¬ 
der  Section  309  or  Seotion  810,  for  confirm¬ 
ing,  or  setting  aside,  os  refusing  to  set  aside, 
a  sale  of  immovable  property ; 

(17)  orders  nnder  paragraph  2  of  Seotion 
325,  relating  to  the  release  of  sick  debtors, 
orders  under  Seotion  331,  Clause  (g),  relat¬ 
ing  to  the  discharge  of  siok  judgment-debt- 
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A. — Orders  appealable  both  under  the  old  and  the  new  Code. 

or  Order  Subject-matter.  Corresponding 

leaf  new  Section  of  Begn. 

oil  Oof  1065 . 


a  order  under  any  of  4he  provisions  of  bhs  Code 
lposing  a  fine  or  directing  the  arrest  or  deten- 
M  in  the  Civil  prison  of  any  person,  except 
here  suoh  arrest  or  detention  is  In  execution  of 


Striking  out  or  adding  the  name  of  a  per 

plaintiff  or  defendant 

Giving  or  refusing  to  give  leave  for  aa 

Returning  a  plaint  to  'be  presented  to  the 

Pronouncing  judgment  against  a  party 


Or.  XVI,  r.  10 
Or.  XVI,  r.  20 
Or.  XXI,  r,  27, 


Pronouncing  judgment  against  a  party 
Attachment  of  property 
Pronouncing  judgment  against  a  party 

Objeotion  to  the  draft  of  a  document  or  oi 
Setting  aside  or  refusing  to  set  aside  a  sal 


Or,  XXII,  r.  10. 
Or.  XXXII,  r.  11, 
Or.  XXXII,  r.  13. 
Or.XXXH,  r.  14. 
Or.  XXXIV.  r.  S. 
Or.  XXXIV,  r.  4. 
Or.  XXXIV,  r,  6. 
Or.  XXXVI,  r.  2. 
Or.  XXXVI,  r.  3. 


Orders  in  interpleader  su 
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A.— Orders  appealable  both  under  the  old  and  the  ni 
Section  or  Order  Subject-matter, 


Ox.  XXXvI,  i.  6. 


Correiponding 
Section  of  Begn. 
11  of  1065. 


Or.  XXXVII,  r.  4, 
Or.  XXXVII,  r.  10. 


Or.  XL.  r.  18. 
Or.  XL,  r.  20. 
Or.  XL,  r.  22. 


Discharging,  varying  or  setting  aside  orde 
injunction 

Directing  deposit  or  delivery  oi  money 
Appointment  o£  receivers 
Superseding  an  arbitration 
Modifying  or  oorreoting  an  award 
Refusing  to  re-admit  an  appeal 
Refusing  to  re-hear  anjappeal 


for 


B. — Orders  made  appealable  under  the  new  Code. 


Section  or  Order 
and  Bute  of 
new  Code, 
Sea.  75. 


Or.  XI,  r.  21, 


Subject-matter,  Corresponding 

Section  of 
Begn.  II  of  106B. 

Compensation  for  wrongful  arrest  or  attach¬ 
ment  ...  ...  Sec.  470 

Order  on  non-complianoe  with  order  for  disoo- 

Reoording  or  refusing  to  record  an  agreement, 
compromise  or  satisfaction  ...  ...  „  369 


Or.  XXV,  r.  2. 


Rejecting  an  application  (in  a  case  open  to  ap 


Or.  XXXII,  r.  2.  Directing  pleader  to  pay  costB  ... 

Or.  XXXVHI,  r,  4.  Enforcement  of  receiver’e  duties 
Or.  XXXIX,  r.  11.  Award  stated  in  the  form  of  a  special  oase 
Or.  XXXIX,  r.  17.  Filing  or  refusing  to  hie  an  agreement  to  refer 
to  arbitration 

Or,  XXXIX,  r,  18.  Staying  or  refusing  to  slay  a  suit 
Or.  XXXIX,  r.  21.  Filing  or  refusing  to  91e  award  in  Jan  arbitration 
without  intervention  of  Court  _ 

Or.  XD,  r.  10.  Refusing  to  restore  an  appeal  ... 

Or,  XLV,  t,  4.  Granting  an  application  for  review 


„  366 


Secs.  495  &  496 


,,  621 
„  572 
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C. — Orders  appealable  under  the  old  Code,  but  not 
appealable  under  the  new  Code . 


Orders  setting  of!  or  refusing  to  set-ofi 

Orders  rejecting  or  returning  for  amendment 

applications  for  execution  of  decree 

Orders  directing  documents  to  be  impounded  ... 

Orders  directing  anything  else  to  be  impounded... 

Orders  for  the  attachment  and  sale  of  moveable 

property 

Orders  for  the  sale  of  attaohed  property 
Orders  relating  to  the  execution  of  transferred 
decrees 

Orders  relating  to  giving  of  time  for  execution 
of  deoree 

Orders  for  setting  aside  or  refusing  to  set  aside  a 
sale  of  immovable  property  on  ground  of  judg¬ 
ment-debtor  haying  no  saleable  interest  „ 


Or.  XLII,  r.  2]  THE  CIVIL  PBOOEDtTRE  CODE 

2.  The  Rules  o{  Order  XL  shall  apply,  so  far  as  may  be,  to  ap- 
Proceiute,  peals  from  orders  : 

Provided  that,  in  the  ease  of  appeals  against  interlocutory  orders 
made  prior  to  decree,  the  Court  which  passed  the  order  appealed  from 
shall  not  send  the  records  unless  an  order  has  been  made  for  the  stay 
of  further  proceedings  in  that  Court. 


ORDER  XIiIII. 

Pauper  Appeals. 

i.  Any  person  entitled  to  prefer  an  appeal,  who  is  unable  to  pay 
the  fee  required  for  the  memorandum  of  appsal,  may 
pauper.  present  an  application  aocompamed  by  a  memo¬ 

randum  of  appeal,  and  may  be  allowed  to  appeal  as 
a  pauper,  subjeot,  in  all  matters,  including  the  presentation  of  such  ap¬ 
plication,  to  the  provisions  relating  to  suits  by  paupers,  in  so  far  as  those 
provisions  are  applicable : 

Provided  that  the  Court  shall  reject  the  application  unless,  upon 
Procedure  on  applies-  a  perusal  thereof  and  of  the  judgment  and  decree 
tlon  for  admission  o i  appealed  from,  it  sees  reason  to  think  that  the  deoree 
appea1,  is  contrary  to  law  or  to  some  usage  having  the  force 

of  law,  or  is  otherwise  erroneous  or  unjuBt. 

Or.  XL]  1 ,  r.  2  [  =  S.  569  "561.  Who  mop  appeal  as  pauper. —Any 

=  Or.XLUI,r.r\  person  entitled  under  this  Code  or  any 
t.  For  Seotion  559  of  the  old  Regulation,  other  law  to  prefer  an  appeal,  who  is  nn. 
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2.  The  inquiry  into  the  pauperism  of.  the  .applicant  may  ba  made 
,  .  either  by  the  Appellate  Court  or  under  the  orders  of 

per?am.lry  mt°  pa"  the  Appellate  Court  by  the  Court  from  whose  deci¬ 
sion  the  appeal  is  preferred  : 

Provided  that,  if  the  applicant  was  allowed  to  sue  or  appeal  as  a 
pauper  in  the  Court  from  whose  decree  the  appeal  is  preferred,  no  further 
inquiry  in  respect  of  his  pauperism  shall  be  necessary,  unless  the  Ap¬ 
pellate  Court  sees  cause  to  direot  such  inquiry. 

ORDER  XLIV. 

Reference. 

i.  Where,  before  or  on  the  hearing  of  a  suit  or  an  appeal  in  which 
B  £  j  f  the  decree  is  not  subject  to  appeal,  or  where,  in  the 
to  Hi gt  Court.  ques  1011  execution  of  any  such  decree,  any  question  of  law 
or  usage  having  the  force  of  law  arises,  on  which 
the  Court  trying  the  suit  or  appeal,  or  executing  the  decree,  entertains 
reasonable  doubt,  the  Court  may,  either  of  its  own  motion  or  on  the  ap¬ 
plication  of  any  of  the  parties,  draw  u(p  a  statement  of  the  faots  of  the 
case  and  the  point  on  which  doubt  is  entertained,  and  refer  such  state¬ 
ment  with  its  own  opinion  on  the  point  for  the  decision  of  the  High 
Court. 


Or.  X  LIV,  r.  a  1  THE  CIVIL  PROCEDURE  CODE 

2.  The  Court  may  either  stay  the  proceedings  or  proceed  in  the 
o  art  ma  ss  deoree  °ase  notwitllstanaing  suah  reference,  and  may  pass 

ooiStagsnt  npmdeoSm  a  decree  or  make  an  order  contingent  upon  the 
of  High  Coart.  deoision  of  the  High  Court  on  the  point  referred  ; 

hut  no  decree  or  order  shall  be  executed  in  any  case  in  which  such 
reference  is  made  until  the  receipt  of  a  copy  of  the  judgment  of  the  High 
Court  upon  the  reference. 

3.  The  High  Court,  after  hearing  the  parties  if  they  appear  and 
Judgment  oi  High  ^eB're  to  heard,  shall  decide  the  point  so  referred, 

Court  tobe  transmitted,  and  shall  transmit  a  oopy  of  its  judgment,  under  the 
audcase^disposed of  ao-  B;gnature  0£  t^e  Begistrar,  to  the  Court  by  whioh 
the  reference  was  made ;  and  such  Court  shall,  on 
the  receipt  thereof,  proceed  to  dispose  of  the  case  in  conformity  with 
the  deoision  of  the  High  Court. 

4.  The  costs  (if  any)  consequent  on  a  reference  for  the  decision 
Oorts  of  referenoe  to  0f  the  High  Court  shall  be  costs  in  the  oase. 

Hick  Court.  0 


The  provision  is  a  neoessaty  safeguard 
introduced  by  the  Legislature  for  the  bene¬ 
fit  of  litigants  who  find  themselves  opposed 
by  paupers,  and  is  apt  to  be  overlooked.— 
17  T.  L.  J.,  m. 

2.  The  application  referred  to  in  Order 
VT.TfT  Bole  1  and  the  memorandum  of  ap¬ 
peal  are  really  quite  distinet,  The  appli¬ 
cation  should  state  iaots  showing  that  the 
applicant  is  a  pauper  and  that  the  decree  of 
the  lower  Court  is  open  to  the  objections 
speolfied  in  the  Buie,  The  memorandum 
of  appeal  is  not  expected  to  contain  iaots, 
Though  the  memorandum  of  appeal  aooom- 
panles  the  application,  it  is  not  part  of  it.— 
18  T.  L.  J.,  1188. 

8.  In  the  oase  of  an  application  lor  leave 
to  appeal  in  forma  port ports,  the  period  re¬ 
quired  for  obtaining  a  oopy  of  the  judgment 
of  tbs  lower  Court  cannot  be  exoluded,— 

45  T.  L.  R.,  801. 

4.  See  also— 

Or,  XL,  r.  10.-44  T.  L.  R.,  486 

(-18T.I..J,,  160). 


Op.  XLIIi,  r.  2  [=>S.  562= Or,  XLIV,  r.  8] 

Op.  XL  1 V,  p.  1  («  S.  563=Or.  XLVl,  r.  Jj 
See  Section  87,  Supra. 

Op.  XL  1 V,  p.  2  [=S.  564=Or.  XLVl,  r.  8} 
The  seoond  Paragraph  of  the  old  Seotion 
ran  as  follows: — “but  no  exeoution  shall  be 
issued,  property  sold,  or  person  imprisoned 
any  oase  in  whioh  snob  referenoe  is 
made,  until  the  reoeipt  oi  a  oopy  of  the 
judgment  of  the  High  Court  upon  suoh  »e- 

Op.  XL  1 V,  p.  3  [=S.  665= Or.  XLVl,  r.  J] 
Seotion  566  of  the  old  Regulation  was  as 
follows: — “The  High  Court  shall  hear  the 
parties  to  the  oase  iu  whioh  the  referenoe 
is  made,  in  person  or  by  their  respective 
pleaders  and  shall  decide  the  point._._in 
conformity  with  the  deoision  of  the  High 
Court,” 


Op.  XL  1 V,  P.  4[»S.  566 -Or,  XLVl,  r. 
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5.  Where  a  case  is  referred  to  the  High  Court  under  Rule  1 ,  the 
Power  to  alter  eto  High  Court  may  return  the  case  for  amendment,  and 
deoree  of  Court  making  may  alter,  cancel  or  set  aside  any  decree  or  order 
referenoe.  which  the  Court  making  the  reference  has  passed  or 

made  in  the  case  out  of  which  the  referenoe  arose,  and  make  such  order 
as  it  thinks  fit. 


ORDER  XLV. 


Review. 


1.  (1)  Any  person  considering  himself  aggrieved— 


Application 
of  judgment. 


(ct)  by  a  decree  or  order  from  which  an  appeal  is 
review  allowed,  but  from  which  no  appeal  has  been 
preferred, 


(b)  by  a  deoree  or  order  from  which  no  appeal  is 
allowed,  or 

(e)  by  a  decision  on  a  reference  from  a  Court,  in 
non-appealable  cases, 


and  who,  from  the  discovery  of  new  and  important  matter  or  evi¬ 
dence  which,  after  the  exercise  of  due  diligence,  was  not  within  his  know¬ 
ledge  or  could  not  he  produced  by  him  at  the  time  when  the  decree  was 
passed  or  order  made,  or  on  account  of  some  mistake  or  error  apparent 
on  the  face  of  the  record,  or  for  any  other  sufficient  reason,  desires  to 
obtain  a  review  of  the  deoree  passed  or  order  made  against  him,  may 
apply  for  a  review  of  judgment  to  the  Court  which  passed  the  decree  or 
made  the  order. 


(2)  A  party  who  is  not  appealing  from  a  decree  or  order  may 
apply  for  a  review  of  judgment  notwithstanding  the  pendency  of  an 
appeal  by  some  other  party  except  where  the  ground  of  such  appeal  is 
common  to  the  applicant  and  the  appellant,  or  when,  being  respondent, 
he  can  present  to  the  Appellate  Court  the  case  on  which  he  applies  for 
the  review. 


On.  XL1 V,  r.  5  t=S.  567— Or.  XLVI,  r.  5]  Or.  XLV,  r.  1  [=S.  569=Or.  XLV  11,  r.  1\ 

-  See  Section  S3  Supra. 
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2.  An  application  for  review  of  a  decree  or  order  of  a  Court,  upon 
To  whom  a  Ucations  80aie  otller  than  the  discovery  of  such  new 

ioc  rOTiew'may' be  made,  and  important  matter  or  evidence  as  is  referred  to 
in  Rule  1  or  the  existence  of  a  clerioal  or  arithmeti. 
cal  mistake  or  error  apparent  on  the  face  of  the  decree  or  order  shall  be 
made  only  to  the  Judge  who  passed  the  deoree  or  made  the  order  sought 
to  be  reviewed  ;  but  any  such  application  may,  if  the  Judge  who  passed 
the  decree  or  made  the  order  has  ordered  notice  to  issue  under  Rule  4, 
Sub-rule  (2),  proviso  (as),  be  disposed  of  by  his  successor. 


or.  XLV,  r.  2  [=s.  mO=Or.XLVll,  r. 

1.  The  corresddridinjg  Section  of  Regula¬ 
tion  IX  of  1065  was  as  follows:— 

“570.  To  whom  applications  for  review 
may  be  made.— Bxoept  upon  the  ground  of 
the  discovery  of  suoh  new  and  important 
matter  or  evidence  as  afeaesaid,  or  of  some 
clerical  error  apparent  on  the  faoe  of  the 
decree,  no  application  for  a  review  of  judg¬ 
ment  shall  be  made  to  any  Judge  other 
than' the  Judgewho  delivered  it.” 

2.  lit  the  British  Indian  Buie,  the 
words  “hot  being  a  High  Oourt"  occur  after 
the  words  “order  of  a  Court”. 

3.  The  British  Indian  Bute  does  not 
contain  the  words  “or  order”  before  the 
words  “shall  be  made”.  The  words  were 
not  in  the  original  Bill  and  were  inserted  by 
the  Select  Committee. 

Case  Law. 

1 .  The  object  of  a  review  being  to  oorreot 

fresh  faots  or  evidence  which  the  parties 
co aid  not  have  adduoed  at  the  original  trial, 
the  functions  of  a  Court  of  Eoviow  are  not 
co-extensive  with  those  of  a  Oourt  of  Ap- 

competent  to  alter  the  judgment  of  his  pre¬ 
decessor  simply  beoause  he  could  not  agree 
with  him  on  a  point  of  law.— 3  T.  L.  R,  20. 

Ref. -6  T.L.  R„  78. 

38  T.  L.  R.,  297 

( 12  T.  L,  J.,  359), 


2.  The  suit  was  for  the  reoovery  of  certain 
monies  from  a  Devaswom.  The  first  defend¬ 
ant  who  contested  the  suit  as  the  represent* 

of  the  trial ;  but  the  platntifl  ana  the  Yakils 
on  both  sides  were  not  aware  of  the  death 
at  the  time.  The  suit  was  deoreed  in  favour 
of  plaintiff  in  1090,  Subsequently  plaintiff 
became  aware  of  the  death  of  first  defen¬ 
dant  and  he  applied  for  executing  the  de¬ 
cree  impleading  the  second  defendant  as  the 
legal  representative  of  the  deceased.  The 
application  was  opposed  and  the  contention 
raised  was  accepted  by  the  High  Oourt  in 
second  appeal.  As  his  deoree  was  rendered 
infructuous  the  plaintiff  applied  to  the  Mun- 
sifi  in  1094  for  a  review  of  the  previous  judg¬ 
ment  and  for  rehearing  the  suit  after  im¬ 
pleading  the  second  defendant.  The  re¬ 
view  application  was  allowed  and  the  suit 
deoreed  in  favour  of  plaintiff.  The  second 
defendant  unsuccessfully  appealed  to  the 
District  Oourt.  He  then  sought  in  second 
appeal  to  have  the  deoree  set  aside  and  also 
presented  a  revision  petition  assailing  the 
order.  It  was  urged  on  his  behalf  that 
the  application  for  review  was  time-barred; 
that  the  Munsiff  who  allowed  the  review 
had  no  jurisdiction  to  entertain  it  under 
Section  570,  as  he  was  not  the  Munsiff  who 
deolded  the  case  at  first  and  as  there  was 
no  discovery  of  new  and  important  matter 
or  evldeuoe  and  no  clerioal  error  apparent 
ou  the  face  of  the  record;  and  that  the  or¬ 
der  allowing  the  review  contravened  the 
provisions  of  Section  572,  Clause  (5)  [=Or. 


REGULATION  VIII  OF  1100. 


[Or.  XLV,  f .  2 


XLV,  r.  4]  as  there  was  no  strict  proof  that 
the  new  and  important  matter  was  not 
within  his  knowledge  when  the  decree  was 
passed. 

HeZd.*— (1)  The  words  1 ‘discovery  of  im¬ 
portant  matter”  used  in  Section  570  were 
wide  enough  to  cover  a  case  like  the  pre* 

proof  adduced,  it  was  dear  from  the  pro¬ 
gress  diary  that  the  respondent  as  well  as 
the  Vakils  on  both  sides  were  not  aware  of 
the  first  defendant's  death  on  the  date  the 
trial  was  oonoluded  and  the  suit  was  finally 
heard  and  on  the  day  after  when  judgment 
was  pronoonoed, 

(3)  An  application  for  review  presented 
more  than  three  years  after  the  date  of  the 
final  daoree  oannot  be  admitted  under  any 
circumstances.—  40  T.  L.  R.,  26 

(*  1ST.  L.  J.,  210). 

3.  The  judgment  based  on  a  compro¬ 
mise  entered  into  by  a  minor  plaintiff’s 
mother  as  her  next  friend  was  sought  to  be 
reviewed  by  one  acting  on  behalf  of  the  . 

was  fraudulently  entered  into  by  the  minor’s 
mother.  The  application  was  allowed  by 
the  District  Judge ;  but  there  was  no  proof 
whatever  of  the  allegation  of  fraud  oom- 
mibted  in  connection  with  the  compromise. 
In  appeal  by  defendants  3  and  4,  the  order 
was  objeotedto  on  the  ground  that  the 
Judge  bad  no  jurisdiction  to  entertain  the 
application  and  that  even  if  he  had  the 
jurisdiction,  lb  was  wrongly  exercised  in 
favour  of  the  applioant. 

Eeld.— Only  two  oourses  are  open  to  a 
minor  who  impugns  a  deoree  based  on  a 
compromise  entered  into  by  the  next  friend. 
He  may  either  obtain  redress  in  the  suit 
itself  in  which  judgment  was  rendered  by 
applying  for  a  review  of  the  judgment  or 
he  may  institute  a  fresh  Buit  to  set  aside  the 
deoree.  Apart  from  these,  it  is  not  open  to 
him  to  apply  for  a  revival  of  the  suit. 


Section  442  0,  P.  C„  [  =sOr.  XXXII,  r.  7  ] 
merely  lays  down  what  the  effect  of  a  com* 
promise  would  be  when  ib  is  entered  into 
without  the  leave  of  the  Court,  and  says 
nothing  as  to  the  procedure  -to  be  adopted 
by  a  minor  who  impugns  a  oomptouise  de¬ 
oree  as  invalid  under  the  Ejection.  The  pro¬ 
cedure  must  be  governed  by  the  general 
law,  and  under  that  law  it  is  dear  that  a 
motion  for  revival  of  the  suit  apart  from 
cne  for  review  of  judgment  is  not  open  to  a 
minor  who  impugns  a  compromise  deoree 


Fraud  in  connection  with  the  compro¬ 
mise  on  whioh  a  deoree  is  based  is  (new  and 
important  matter’  within  the  meaning  of 
Seotion  570,  whioh  would  give  the  Judge 
jurisdiction  to  grant  a  review  of  the  judg- 

der  Section  572  [«  Or.  XLV,  r.  4],  an  ap¬ 
plication  for  review  on  the  ground  of  dis¬ 
covery  of  new  and  important  matter  or 
evidence  should  not  be  granted  without 
sfcriot  proof  of  suoh  allegation. 

Where  the  predecessor  in  offloe  has  re¬ 
corded  a  proceeding  in  clear  terms  that  he 
was  satisfied  that  the  compromise  was  for 
the  benefit  of  the  minor,  suoh  a  certificate 
should  not  be  brushed  aside  as  mere  form¬ 
ality,  in  the  absence  of  evidence  that  it  wps 


In  the  face  of  bbat  certificate,  it  lay  upon 
the  applioant  to  convince  the  Court  by  satis¬ 
factory  proofs  that  the  compromise  was 
vitiated  by  fraud  or  collusion  or  that  the 
interests  of  the  minor  were  nob  properly 

Gonrb  was  not  informed  of  all  the  circum¬ 
stances  when  It  sanctioned  the  compromise. 

41  T.  L.  R„  213 

(=  16T.  L.J.,  127). 

4.  The  Insolvency  Court's  powers  of  re¬ 
view  under  Saotion  45  of  the  Insolvency  Re¬ 
gulation  are  controlled  by  the  restrictions 
contained  in  Order  XLV,  Bale  2,  of  the 
Civil  Procedure  Code.  Henoe,  a  Judge  hap 
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3.  The  provisions  as  to  the  form  of  preferring  appeals  shall  ap- 
lot'rCTiew  applioatio£lfi  ply>  mutatis  mutandis,  to  applications  for  review. 

4.  (1)  Where  it  appears  to  the  Court  that  there  is  not  sufficient 
^.Application  when  ground  for  a  review,  it  shall  reject  the  application. 

(2)  Where  the  Court  is  of  opinion  that  the  application  for 
Application  when  Ieview  should  be  granted,  it  shall  grant  the  same: 

Provided  that— 

(a)  no  such  application  shall  be  granted  without  pre¬ 

vious  notice  to  the  opposite  party,  to  enable  him 
to  appear  and  be  heard  in  support  of  the  decree  or 
order,  a  review  of  which  is  applied  for ;  and 

(b)  no  such  application  shall  be  granted  on  the  ground 

of  discovery  of  new  matter  or  evidence  which  the 
applicant  alleges  was  not  within  his  knowledge, 
or  could  not  be  adduced  by  him  when  the  decree 
or  order  was  passed  or  made,  without  strict  proof 
of  such  allegation. 


no  jurisdiction  to  review  bis  predecessor's 
order  except  on  the  ground  ol  (clerical  or 
arithmetical  error  or  the  aisoovery  of  new 
and  important  matter  in  evidence.  Section 
16  of  the  Insolvency  Regulation  makes  this 
clear. 

Where  a  sale  by  the  Offioial  Receiver  is 
hold  subject  to  confirmation  by  the  Court 
and  when  the  Court  oanoels  the  sale  on  the 
recommendation  of  the  Offioial  Receiver, 
the  Court  Is  doing  only  a  ministerial  act— 
18  T.  L.  J„  990. 

5.  The  dismissal  of  a  petition  for  the 
non-speoifioation  of  the  Order  and  Rale  an- 

of  the  record  within  the  meaning  of  Rule  2 
of  Order  XLV—  19  T.  L  J,  1136, 

6.  See  also— 


(  =  18  T.  L.  J.,  1196), 


Or.  XLV,  r.  3  [=8.871 

-  Or.  XLVU,  r.  3  ]. 


Or.  XLV,  r.  4*  [  =  S.  572 

=  Or.  XLV11,  r,  1] 

I,  Sub-Rule  (2! — The  seoood  Paragraph 
of  tbo  corresponding  Section  of  the  old 
Regulation  ran  thus 

“If  theOonrtbe  of  opinion . It  shall 

grant  the  same,  and  the  Judge  shall  re¬ 
cord  with  his  own  hand  his  reasons  for  snob 
opinion  : 

Provided  that- 

(a)  nosuoh  application . is  applied 


(6)  no  snob  application . proof  of 

snoh  allegation ;  and 

(e)  an  application  made  under  Seotlon 
670  to  the  Judge  who  delivered  the 
jndgment,  may,  if  that  judge  haa 
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5.  Where  the  Judge  or  Judges,  or  any  one  of  the  Judges,  -who 
Application  for  review  PaBSe^  decree  or  made  the  order,  a  review  of 
in  Goart  consisting  of  which  is  applied  for,  continues  or  continue  attached 
two  or  more  Judges.  to  j[je  Court  at  the  time  when  the  application  for  a 
review  is  presented,  and  is  not  or  are  not  precluded  by  absence  or  other 
oause  for  a  period  of  six  months  next  after  the  application  from  con¬ 
sidering  the  decree  or  order  to  whioh  the  application  refers,  such  J  udge 
or  Judges  or  any  of  them  shall  hear  the  application,  and  no  other  Judge 
or  Judges  of  the  Court  shall  hear  the  same. 


6.  (1)  Where  the  application  for  a  review  is  heard  by  more  than 
one  Judge  and  the  Court  is  equally  divided,  the  ap- 
tejfotea.TOti°D  Whe°  plication  shall  be  rejected. 

(2)  Where  there  is  a  majority,  the  decision  shall  be  accord¬ 
ing  to  the  opinion  of  the  majority. 


7.  (1)  An  order  of  the  Court  rejecting  the  application  shall  not 
be  appealable  ;  but  an  order  granting  an  application 
appeai»bie.£<^60fil0n  n0t  may  be  objected  to  on  the  ground  that  the  applica- 
Objeobions  to  order  yon  Was — 
granting  application. 

(a)  in  contravention  of  the  provisions  of  Rule  2, 


ordered  notice  to  isBne  under  Pro¬ 
viso  (a)  to  this  Seotion,  be  disposed 
of  by  bis  successor." 

II.  For  Form  of  Notice  to  show  oause 
why  a  review  should  not  be  granted,  see 
Appendix  H,  Form  No.  12. 


of  review  should  be  given,  in  the  case  to 
6th  defendant  who  prayed  to  have  the  re. 
view  re-entertained  and  dooided  after  hear¬ 
ing  his  contentions.  [In  the  oase,  ,4th  de¬ 
fendant  applied  for  a  review  of  judgment 
and  the  Court  granted  it  after  giving  notice 
to  plaintiff  alone  under  Seotion  572.],— 


.1.  Ordinarily  when  a  review  is  admitted 
under  Section  576  [—Or,  XL,  r. 8]  and  no 
order  is  made  by  the  Conrt  admitting  the 
application,  restricting  the  extent  to  whioh 
the  review  of  judgment  is  entertained,  the 
whole  ease  is  re-opened,  and  the  parties 
will  thereby  he  restored  in  statu  guo  ante. 

The  term  “opposite  party”  in  Seotion  572 
must  necessarily  mean  that  party  whose 
Interests  are  not  identical  with  the  peti¬ 
tioner’s  own,  and  not  neoessarily  a  plain¬ 
tiff  or  a  defendant,  as  the  ooae  may  be, 
ranged  on  the  opposite  side.  Hence,  notice 


2,  See  alBO— 

Seo.  88.—  12  T.  L.  J,,  S3. 

Or.  XLV,  r.  2.-  3  T.  L.  R„  20. 

41  T,  L.  R.,  213 
(=16  T.  L.  J .,127). 
,,  r.  7. —  IS  T.  L.  R.,  167. 

16  T,  L.  J.,  74. 

Or.  XLV,  r.  5  j>S.  573=  Or.  XLVU,  r.  5] 


Or.  XLV,  r.  8  £=S.  574=Or.  XLVII,  r.  6] 
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(6)  in  contravention  of  the  provisions  of  Bale  4, 
or 

(e)  after  the  expiration  of  the  period  of  limitation  pre¬ 
scribed  therefor  and  without  sufficient  cause. 

Suoh  objection  may  be  taken  at  oace  by  an  appeal  from  the  order 
granting  the  application  or  in  any  appeal  from  the  final  decree  or  order 
passed  or  made  in  the  suit,  or  by  way  of  revision  by  the  High  Court 
where  the  suit  is  triable  as  a  small  cause  suit. 

(2)  'Where  the  application  has  been  rejected  in  consequence 
of  the  failure  of  the  applicant  to  appear,  ha  may  apply  for  an  order  to 
have  the  rejected  application  restored  to  the  file,  and,  where  it  is  proved  to 
the  satisfaction  of  the  Court  that  he  was  prevented  by  any  sufficientcause 
from  appearing  when  such  application  was  called  on  for  hearing,  the 
Court  shall  ordor  it  to  be  restored  to  the  file  upon  suoh  terms  as  to 
costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for  hearing 
the  same. 

(3)  No  order  shall  be  made  under  Sub-rule  (2)  unless  notice 
of  the  application  has  been  served  on  the  opposite  party. 


Or.  XLV,  r.  7  [=  S.  S75=Or.  JILVII,  r.  1\ 
I.  Tbe  corresponding  Section  of  Regula¬ 
tion  Uof  1065  was  as  follows 
41  575.  An  order  of  the  Court  for  reject¬ 
ing  the  application  shall  be  final,  but  when- 
ever  each  application  is  admitted,  the  ad¬ 
mission  may  be  objected  to  on  - the  ground 


Suoh  objection  may  be  made  at  onoe  by 
an  appeal  against  the  order  granting  the 
application,  or  may  be  taken  in  an  y  appeal 
against  the  final  decree  or  order  made  In 
the  salt, 

Where  the  application . was  called 

on  for  hearing,  the  Court  may  order  it  to  be 

No  order  shall  be  made  under  this  Seo- 
tion,  unless  the  applicant  has  served  the 


opposite  party  with  notice  in  willing  of  the 
latter  application.” 

[There is  one  more  Paragraph  in  this 
Section  for  which  see  Rule  9  Infra,} 

II.  In  Sub-Rule  (1),  the  words  “or  by 
way  of  revision  by  the  High  Court  where 

are  new  ana  are  not  found  either  in  the 
British  Indian  Code  or  in  the  old  Regula¬ 
tion.  They  were  added  by  the  Counoil  on 
the  motion  cf  a  Non-official  Member  who 
Baid “  Now  an  appeal  is  provided  under 
this  Bole  from  an  order  granting  review 
when  it  ia  against  certain  specific  Seotions 
of  the  Oivil  Procedure  Code ;  and  two  stages 
are  allowed  for  preferring  suoh  appeal— the 
first  stage  being  when  the  review  is  itself 
granted  and  the  second  stage  when  the  de¬ 
cree  is  appealed  from.  Now  there  are  cer¬ 
tain  oases  in  which  no  appeal  is  allowed, 

suits,  In  suoh  cases,  my  submission  is  that 
an  alternate  method  of  attaok  may  be  pro- 
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8.  When  an  application  for  review  is  granted,  a  note  thereof  shall 
.bo  made  in  the  register  and  the  Court  may  at  once 
tione|rantsa°aaaPoraer  re-hear  the  case  or  make  such  order  in  regard  to  the 
for  re-hearing.  re-hearing  as  it  thinks  fit. 


vided,  enabling  one  to  take  the  objection  at 
the  time  of  the  revision  by  the  High  Coart, 
It  is  only  for  that  purpose  that  I  add  this 
amendment.  *  *  The 

grant  of  review  cannot  be  questioned 
by  way  of  appeal  or  revision  after  deoree. 
The  stage  at  whioh  the  appeal  may  be  tried 
has  baen  specified  and  if  a  party  does  not 
take  advantage  of  it,  the  High  Court  will 
decline  to  interfere  at  the  final  stages  of  re¬ 
vision  with  the  order  granting  the  appeal. 
There  are  oases  where  no  appeal  is  allowed 
and  it  is  absolutely  naaeBsary,  if  the  party 
is  not  advised  to  prefer  an  appeal  at  once, 
to  have  some  power.  If  he  thinks  he  has 
got  a  strong  oase,  he  may  not  prefer  an  ap¬ 
peal.”—  L.  a  P-,  dated  13*9-1925, 


1.  An  order  granting  a  review  shall  not 
by  itself  be  open  to  appeal.  But  the  Ap¬ 
pellate  Court  is  fully  competent  to  consider 
the  propriety  or  otherwise  of  the  order 

against  the  judgment  passed  upon  review.— 
3  T,  L.  R„  20. 

2.  If  the  ends  of  justice  require  the 
granting  of  the  review,  the  Court  seems  to 
have  no  alternative  bat  to  grant  it, 

An  erroneous  admission  of  review  is  not 

justice.—  6  T.  L.  R.,  73. 

3  $.  D,  295. 

2.  A  District  Judge  who  passed  an  ex • 
parte  deoree  ordered  issue  of  notice  of  a 
review  application  pub  in  by  defendant  to 
set  aside  the  said  deoiee.  The  Judge’s 
suooessor  In  office  disposed  of  it  under 
Clause  (c)  of  Seotion  672  [Or.  XLV,  r. 
4 1  granting  the  application  on  the  ground 
that  the  original  summons  did  not  appear 


i  duly  served,  that  the  attaob- 
mblonwas  a  sham  and  so  forth* 
;  appealed  against  the  said  or- 
as  contended  on  behalf 


three  classes  of  orders  from  whioh 
peal  is  allowed  by  Seotion  575. 


Held,— (1)  The  defendants  contention 
was  right  as  there  was  no  appeal  in  the 
oase  by  virtue  of  Seotion  675. 

(-2)  This  was  not  a  fit  oase  in  whioh  a 
revision  under  Seotion  568  [  new  Seotion 
89]  the  power  to  exerolse  whioh  is  discre¬ 
tionary,  should  be  granted.— 

18  T,  L.  R„  167. 


3.  The  contravention  of  Seotion  572,  G* 
P.O.,  l  =Or.  XLV,  r .4]  referred  to  in  Sec¬ 
tion  575  is  not  confined  to  oases  covered  by 
the  Proviso  to  Section  572.— 

16  T,  L.  J„  74, 

4.  See  also— 


„  89—33  T,  L,  R„  23, 

Or.  XXII,  r.  8.— 17  T.  L.  R,  App.,  20. 


Or.  XLV,  p.  8  [  =  S.  676  =  Or.  XLV,  r,  8\ 

Case  Law. 

A  review  may  be  granted  either  as  to  the 
portion  only  thereof. 

Order  XLV,  Rule  8,  clearly  leaves  it  op¬ 
tional  with  the  Court  to  determine  whether, 
when  a  review  is  granted,  the  oase  should 
be  re-opened  in  part  or  in  its  entirety.  So, 
when  a  review  of  a  decision  has  been  ad¬ 
mitted,  the  whole  oase  is  not  neaesBarily 
re-opened  thereby.—  19  T.  L.  J.,  740, 
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9.  No  application  to  review  an  order  made  on  an  application  for 
„  ,  ,  a  review  or  a  decree  or  order  passed  or  made  on  a 

Bar  of  certain  appli-  .  ,  „  ,  ,  ,  .  , 

oations.  review  shall  be  entertained. 


1.  (1)  Every  process  issued  under  this  Code  shall  be  served  at 
Process  to  be  served  the  expense  of  the  party  on  whose  behalf  it  is  issued, 

mingT”8*  of  party  is-  unjeas  otherwise  directs. 

(2)  The  Court-fee  chargeable  for  such  service  shall  be  paid 
Costs  of  service  within  a  time  to  be  fixed  before  the  process  is  issued. 

2.  All  orders,  notices  and  other  documents  required  by  this  Code 

Orders  and  notioee  haw  *°  b®  giTOn  to  or  served  on  any  person  shall  be 
served.  served  in  the  manner  provided  for  the  servioe  of 

summons. 

3.  The  Forms  given  in  the  Appendices,  with  such  variation  as  the 

„  .  ,  circumstances  of  each  case  may  require,  shall  be 

pendices,  used  for  the  purposes  therein  mentioned. 

-Or.  XLV,  r.  9  [»S.  675,  last  Para  1.  Semions  88  and  117  of  the  old  Regu- 

-  Or.  XLV11,  r.  9]  latlon  were  as  follow 

t.  The  last  Paragraph  of  Section  575  was  “88.  Notioes  ani  orieri  in  writing  how 


the, party  interrogated,  or  in  the 
-hereinbefore  proyid  ed  for  the  s< 
snmmona  and  the  provisions  of  8eol 
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ORDER  XLVIL 
Suits  triable  as  SmallCauses. 
i.  The  provisions  hereinafter  specified  shall  not  extend  to  Civil 
Courts  in  exercise  of  their  jurisdiction  in  non-ap- 

Suits  triable  as  Small 

Causes,  pealable  cases — 

(а)  so  muoh  of  this  Schedule  as  relates  to — 

(i)  suits  specified  in  Schedule  II  of  the  Travanoore 
Civil  Courts  Regulation,  1084,  or  the  execution 
of  deorees  in  such  suits  ; 

(ii)  the  interest  of  a  partner  in  partnership  pro¬ 
perty  ; 

(hi)  the  settlement  of  issues  ;  and 

(б)  the  following  Rules  and  Orders,— 

Order  II,  Rule  1  (frame  of  suiti ; 

Order  X,  Rule  3  (record  of  examination  of  parties); 
Order  XV,  except  so  much  of  Rule  4  as  provides 
for  the  pronouncement  at  once  of  judgment ; 
Order  XVIII,  Rules  5  to  11  (evidence)  ; 

Orders  XL  to  XDIII  (appeals)  ; 

Order  XL V,  Rules  3,  5,  6,  7  (1)  (review).- 


Or.  XLV  I  ,  r.  3  [  =»  S.  682 

=*Or.  XLVlll,  r.  S  ] 
Section  5S2  oi  the  old  Regulation  was  as 

•'  682.  Power  to  frame  Form).  -  The  High 
Court  may,  from  time  to  time,  irame  Forms 


for  any  proceedings 
Courts. subordinate  t 


Court  and  in 

Or.  L,  r.  i] 


APPENDIX  A. 


PLEADINGS. 


(1)  Titles  of  Suits. 

In  the  Court  of . 

A.  B.  ( add  description  and  residence) . Plaintiff. 

C.  D.  {add  description  and,  residence) . Defendant. 

(2)  Description  of  Parties  in  particular  Cases 

The  Dewan  of  Travancore. 

The  Division  Peishkar  of . 

The  A,  B.  Company,  Limited,  having  its  registered  office  at . 

A.  B„  a  public  officer  of  the  0.  D.  Company. 

A.  B.  {add  description  and  residence),  on  behalf  of  himself  and  all  other 
creditors  of  C.  D.  late  of  {add  description  and  residence), 

A.  B.  {add  description  and  residence),  on  behalf  of  himself  and  all 
other  holders  of  debentures  issued  by  the  ....  Company,  Limited. 

The  Official  Receiver. 

A.  B.  a  minor  {add  description  and  residence)  by  C.  D.  his  next  friend, 

A.  B.  {add  description  and  residence),  a  person  of  unsound  mind  [or 
of  weak  mind],  by  C.  D.,  his  next  friend. 

A.  B.,  a  firm  carrying  on  business  in  partnership  at . 

A.  B.  {add  description  and  residence),  by  his  constituted  attorney  C.  D, 
{add  description  and  residence). 
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A.B.  ( add  description  and  residence )  Uralan  or  manager  of . 

Devaswom. 

A.  B.  ( add  description  and  residence), {executor  of  C.  D.,  deceased. 

A.  B.  ( aid  description  and  residence),  heir  of  0.  D.,  deceased. 

(3)  Plaints. 


Money  Lent. 

(Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows  : — 

1.  On  the . day  of . 11...,  he  lent  the  defendant . rupees  re¬ 
payable  on  the . day  of . 

2.  The  defendant  has  not  paid  the  same,  except . rupees  paid  on 

the . day  of . 11... 

[  if  the  plaintiff  claims  exemption  from  any  law  of  limitation,  say:—) 

3.  The  plaintiff  was  a  minor  [or  insane]  from  the . day  of . till 

the  day  of . 

4.  [ Facts  showing  when  the  cause  of  action  arose  and  that  the  Court 
has  jurisdiction .] 

5.  The  value  of  the  subject-matter  of  the  suit  for  the  purpose  of 

jurisdiction  is . rupees  and  for  the  purpose  of  oourt-fees  is . rupees. 

6.  The  plaintiff  claims . rupees,  with  interest  at..._per  cent,  from 

the . day  of . 11... 


No.  2. 

Money  overpaid. 

(Title.) 

A.  B.  the  above-named  plaintiff,  states  as  follows; — 

1.  On  the . day  of . 11...,  the  plaintiff  agreed  to  buy  and  the 

defendant  agreed  to  sell . bars  of  silver  at . annas  per  tola  of  fine  silver. 

2.  The  plaintiff  procured  the  said  bars  to  be  assayed  by  E.  F.,  who 

was  paid  by  the  defendant  for  such  assay,  and  E.  F.  declared  each  of  the 
bars  to  contain  1,500  tolas  of  fine  silver,  and  the  plaintiff  accordingly  paid 
the  defendant . rupees. 
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3.  Each  o f  the  said  bars  contained  only  1(200  tolas  of  fine  silver,  o( 
which  tact  the  plaintiff  was  ignorant  when  he  made  the  payment. 

i.  The  defendant  has  not  repaid  the  sum  so  overpaid. 

[Is  in  paras  4  and  6  of  Form  No.  1  and  Belief  claimed.] 


Goods  sold  at  a  fixed  Price  and  delivered. 

(Title.) 

A.  S„  the  above-named  plaintiff,  states  as  follows: — 

1.  On  the.-.....day  of .  11...,  E  F.  sold  and  delivered  to  the  defen¬ 

dant  [one  hundred  barrels  of  flour,  or  the  goods  mentioned  in  the  schedule 
hereto  annexed,  or  sundry  goods  ]. 

2.  The  defendant  promised  -to  pay . rupees  for  the  said  goods  on 

sjleljiy'ftjiy  {or  .9^  jihe  ......  day  of . .  some  day  .before  th,e  plaint  was  filed]. 

3.  He  has  not  paid  the  same, 

si.  E.F.  died  on  the . day  of . 11. ..By  his  last  Will  he  appointed 

his  brother,  the  plaintiff,  his  executor. 

’[  is  in  paras  4,  and  5  of  Form  No.  1.  ] 

•5.  The  plaintiff  as  executor  of  E,  F.  claims  (Belief  claimed]. 


Goods  sold  at  a  reasonable  Price  and  delivered. 

(Title) 

A.  B.,  the  ahoy, e-named  plaintiff,  states  as  follows  : — 

1.  Onthe day  of 11  •••,  plaintiff  sold  and  delivered  to  the  de¬ 
fendant  [sundry  articles  of  house-furniture],  but  no  express  agreement  was 
made  as  to  the  price. 

2.  The  goods  were  reasonably  worth . rupees. 

3.  The  defendant  has  not  pai^  the  money. 

[is  in  paras  £  and  S  of  Form  No.  1  and  Belief  claimed.] 


Good*  made  at  Defendant's  Request,  and  not  Accepted. 

(Title.) 

A,  B,  the  above-named  plaintiff,  states  as  follows.— 
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1.  On  the . day  of . 11...,  E.  F.  agreed  with  the  plaintiff  that  the1 

plaintiff  should  make  for  him  [six  tables  and  fifty  chairs]  and  that’  E,  F. 
should  pay  for  the  goods  on  delivery . rupees. 

2.  The  plaintiff  made  the  goods,  and  on  the.....  day  of  — ‘.11.  Offered 
to  deliver  them  to  E.  F„  and  has  ever  since  been  ready  and  willing  so  to  do- 

3.  E.  F.  has  not  accepted  the  goods  or  paid  for  them. 

[As  in  paras  i  and  S  of  Form  No.  1  and  Belief  claimed.] 

No.  6. 

Deficiency  upon  a  Re-sale  [Goods  sold  at  Auction.] 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows;  — 

1.  O'n  the . day  of  ..  ..  11 ..  ,  the  plaintiff  put  up  at  auction  sundry 

[ffoods],  subject  to  the  condition  that  all  goods  not  paid  for  and  removed  by 
the  purchaser  within  [ ten  days ]  after  the  sale  should  be  re-sold  by  auction  on 
his  account,  of  which  condition  the  defendant  had  notice. 

2.  The  defendant  purchased  [ one  orate  of  crockery]  at  the  auotion  at 

the  price  of . rupees. 

3.  The  plaintifE  was  ready  and  willing  to  deliver  the  goods  to  the  de¬ 
fendant  on  the  date  of  the  sale  and  for  [ten  days ]  after. 

i.  The  defendant  did  not  take  away  the  goods  purchased  by  him,  nor 
pay  for  them  within  [Je?i  days]  after  the  sale,  not  afterwards. 

5.  On  the . day  of . 11...,  the  plaintiff  re-sold  the  [crate  of  croc¬ 
kery],  on  account  of  the  defendant,  by  publio  auction,  for . rupees. 

6.  The  expenses  attendant  upon  such  re-sale' amounted'  to: . rupees. 

7.  The  defendant  has  not  paid  the  deficiency  thus  arising,  amounting 

to . rupees. 

[As-inparas  A  and  S  of  Form  No.  1,  arid  Belief  claimed.] 

No.  7. 

Services  at  a  reasonable  rate. 

(Title.) 

A.  B.,  the  above-named'  plaintiff;  states  as'  follows:— 

1.  Between  the.... ..day  of . 11...,  and  the...— day  of  , .....11...,  at... 

plaintiff  [executed  sundry  drawings,  designs  and  diagrams ]  for  the  defendant, 
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at  his  request ;  but  no  express  agreement  was  made  as  to  the  sum  bo  be  paid 
tor  such  services, 

2.  The  services  were  reasonably  worth . rupees. 

3,  The  defendant  has  not  paid  the  money. 

[4s  in  paras  4  and  5  of  Form  No.  1  and  Belief  claimed.] 


Services  and  Materials  at  a  reasonable  cost. 

(Title.) 

A,  B.,  the  above-named  plaintiff,  states  as  follows:  — 

1.  On  the . day  of . 11...,  at---, the  plaintiff  built  a  house  [known 

as  No„— ,in ],  and  furnished  the  materials  therefor,  for  the  .defendant, 

at  his  request,  but  no  express  agreement  was  made  as  to  the  amount  to  be 
paid  for  such  work  and  materials, 

2.  The  work  done  and  materials  supplied  were  reasonably  worth... 

3.  The  defendant  has  not  paid  the  money. 

[4s  in  paras  4  and  S  of  Form  No.  1,  and  Belief  claimed.  | 


No.  9. 

Use  and'  Occupation. 

(Title.) 

A.B.,  the  above-named  plaintiff,  executor  of  the  Will  of  X.  de¬ 
ceased,  states  asjfollows 

1.  That  the  defendant  occupied  the  [house  No . Street  ],  by  per¬ 
mission  of  the  said  X.  from  the . day  of . 11„., until  the.„day  of_... 

11—,  and  no  agreement  was  made  as  to  payment  for  the  use  of  the  said 
premises. 

2»  That  the  use  of  the  said  premises  for  the  said  period  was  reason¬ 
ably  worth . rupees. 

3.  The  defendant  has  not  paid  the  money. 

[4s  in  paras  4  and  5  of  Form  No.  I.] 

4.  The  plaintiff  as  executor  of  X.  K,  olaims  [Belief  claimed]. 
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No.  10. 

On  an  Award. 

{Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows  : — 

1.  On  the . day  of 11...,  the  plaintiff  and  defendant,  having  a 

difference  between  them  concerning  [a  demand  of  the  plaintiff  for  the  price 
of  ten  barrels  of  oil  which  the  defendant  refused  to  pay],  agreed  in  writing 
to  submit  the  difference  to  the  arbitration  of  E.  F.  and  Q.  H.,  and  the  original 
document  is  annexed  hereto. 

2.  On  the . day  of 11...,  the  arbitrators  awarded  that  the  de¬ 
fendant  should  [pay  the  plaintiff . rupees]. 

3.  The  defendant  has  not  paid  the  money. 

[As  in  paras  £  and  5  of  Form  No.  1  and  Belief  claimed.] 

No.  11. 

On  a  Foreign  Judgment. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ; — 

1.  On  the . day  of...  ...11...,  at ,  in  the  State  [or  Kingdom]  of..., 

the . Court  of  that  State  [or  Kingdom],  in  a  suit  therein  pending  between 

the  plaintiff  and  the  defendant,  duly  adjudged  that  the  defendant  should  pay 
to  the  plaintiff . rupees,  with  interest  from  the  said  date. 

2.  The  defendant  has  not  paid  the  money. 

[  As  in  paras  £  and  5  of  Form  No.  1,  and  Belief  claimed.] 

No.  12. 

Against  Surety  for  Payment  of  Rent. 

{Title.) 

A,  B„  the  above-named  plaintiff,  states  as  follows : — 

1.  On  the. .....day  of . 11...,  B.  F.  hired  from  the  plaintiff  for  the 

term  of. ..years,  the  [house  No. . Street] ,  at  the  annual  rent  of  ..rupees, 

payable  [monthly]. 

2.  The  defendant  agreed,  in  consideration  of  the  letting  of  the  pre¬ 
mises  to  B.  F.,  to  guarantee  the  punctual  payment  of  the  rent. 

3.  The  rent  for  the  month  of. . 11...,  amounting  to . rupees,  has 

not  been  paid. 

[If,  by  the  terms  of  the  agreement,  notice  is  required  to  be  given  to  tie 
surety,  add:—] 
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,  A'  °“  th8 . dayo£ . 11 -the,  Plaintiff  gave  notice  to  the  defen- 

dantof  the  non-payment  of  the  rent,  and  demanded  payment  thereof 
5.  The  defendantfhas  not  paid  the  same. 

[is in  paras  4  and  5  of.  Form  No.  1,  and  Belief  claimed,}. 


Breach  of  Agreement  to  purchase  land. 

mu.) 

4  B„  the  above-named  plaintiff,  states  as  follows:- 

»n  agrelZ  ^7;;?*  * . U'-  ■ ‘^plaintiff  and  defendant  entered  into 

agreement,  and  the  original  document  is  hereto  annexed. 

owner  of  t£  ptpe'r^nd  the^e  Z W“g  abaoln*8 

was  -made  to  appear  to  [hfdefenZT8^66?0™  ^  “br-<=<®  as 
oient,  instrument jof  transfer  of '  the  sat  “  ™s  *  ***' 

already  and  willing,,  and  offered  toi  h-  f  s  ready  and  willing,  and  is- 
by  a  sufficient  instruLntdTZ  ZZm  ZZ  t0  dafe“d^ 
agreed  upon.  J  by  tbe  d^ant  of  the  sum 

3.  The  defendant  has-  not  paid  the  money. 

[Asm paras  4  and  5  of  Form  No.  1,  and  Belief  claimed.] 


No.  14,, 

I^pt  delivering,  gfipdf  .sold., 

mu.) 

A.  &,  thmaboveraamred  plaintiff,  states  -  as  ^follows  ,w 

-*ii^ 

the  plaintiff  on  thisU.'.idaiy  of  ii  ‘  „Z?.,h?“^ad  bwTal.s  of  flour] ..to-. 
th^..ruPeei0n-dhi4j .  **  **■»»  ahould;  pay 

a  "t£‘ J*”*  "«« 
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3.  The  defendant  has  not  .delivered  the  goods,  and  the  plaintiff  has 
been  deprived  of  the  .profits .  wbfeh  wot#  few®  scomed  -to  him  from  suoh 
delivery. 

[As  in  paras  4  and  S  of  Form  No,  1,  and  Belief  claimed.] 

No.  15. 

'Wrongful  Dismiss*!. 

[Title.] 

A.B.,  the  above-named  plaintiff,  states  as  follows; — 

1.  On  the.. ....day  g£ . 11...,  plaintiff  and  defendant  mutually 

agreed  that  the  plaintiff  should  serve  the  defendant  as  [  an  appohritant,  .09- 
in  the  capacity  of  foreman,  or  as  the  case  may  be]  ,  and  that  t,he  defendant 
should  employ  the  plaintiff  as  such  for  the  term  of  [one  year]  and  pay  him 
for  his  services . rupees  [monthly], 

2.  On  the . day  of . 11  ,  ,  the  plaintiff  entered  upon  the  service 

of  the  defendant  and  has  ever  since  been,  and  still  is,  ready  and  willing  to 
continue  in  such  service  during  the  remainder  of  the  said  year  whereof  the 
defendant  always  has  had  notice. 

3.  On  the . d%y  of . 11,..,  the  defendant  wrongfully  discharged 

the  plaintiff,  and  refused  to  permit  him  to  serve  as  aforesaid,  or  to  pay  him 
for  his  services. 

[As  in  paras  4  and  5  of  Form  No.  1,  and  Relief  claimed.] 

No.  16. 

Breach  pf  Contract  to  serve. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows ; — 

1.  On  the . day  of . 11...,  the  plaintiff  and  defendant  mutually 

agreed  that  the  plaintiff  should  employ  the  defendant  at  an  [annual]  salary 

.of . rupees,  and  .that  the  defendant,  should  .serve 'the  plaintiff  as  [an  artist] 

■for  the  term  of  [one  year], 

2.  The  plaintiff  has  always  been  ready  and  willing  to  perform  'his 

part  of  the  agreement  [and  on  the . day  of  .  ...11. ..offered  so  to  do]. 

3.  The  defendant  [entered  upon]  the  service  of  the  plaintiff  on  the 

above-mentioned  day,  bpt  afterwards,  on  the . day  of . 11. ...he  refused  to 

serve  the  plaintiff  as  aforesaid. 

[As  in  paras  4  and  5  of  Form  No.  1,  and  Relief  claimed.] 
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No.  17. 

Against  a  Builder  for  defective  workmanship. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  On  the . day  of . 11 . . .  ,the  plaintiff  and  defendant  entered  into 

an  agreement,  and  the  original  document  is  hereto  annexed.  [Or  state  the 
tenor  of  the  contract .] 

[2.  The  plaintiff  duly  performed  all  the  conditions  of  the  agreement 
on  his  part.] 

3.  The  defendant  [built  the  house  referred  to  in  the  agreement  in  a 
bad  and  unworkmanlike  manner.] 

[As  in  paras  4  and  S  of  Form  No- 1,  and  Belief  claimed .] 


No.  18. 

On  a  Bond  for  the  Fidelity  of  a  Clerk. 

(Title.) 

A.  B.,  the  above  named  plaintiff,  states  as  follows  : — 

1.  Onthe . day  of„.... 11...,  the  plaintiff  took  E.F.,  into  his  em¬ 

ployment  as  a  clerk. 

2.  In  consideration  thereof,  on  the . day  of_ . 11 . ,  the  de¬ 

fendant  agreed  with  the  plaintiff  that,  if  E-  F.,  should  not  faithfully 
perform  his  duties  as  a  clerk  to  the  plaintiff  or  should  fail  to  account 
to  the  plaintiff  for  all  monies,  evidences  of  debt  or  other  property  received 
by  him  for  the  u^e  of  the  plaintiff,  the  defendant  would  pay  to  the  plaintiff 
whatever  loss  he  might  sustain  by  reason  thereof,  not  exceeding . rupees. 

[Or,  2.  In  consideration  thereof,  the  defendant  by  his  bond  of  the 
same  date  bound  himself  to  pay  the  plaintiff  the  penal  sum  of  ...rupees,  sub¬ 
ject  to  the  condition  that  if  E.  F.  should  faithfully  perform  his  duties  as 
clerk  and  cashier  to  the  plaintiff  and  should  justly  account  to  the  plaintiff  for 
all  monies,  evidences  of  debt  or  other  property  which  should  be  at  any  time 
held  by  him  in  trust  for  the  plaintiff,  the  bond  should  be  void.] 

[Or,  2.  In  consideration  thereof  on  the  same  date  the  defendant  exe¬ 
cuted  a  bond  in  favour  of  the  plaintiff,  and  the  original  document  is  hereto 
annexed.] 

3.  Petween  the  day  of . U...and  the . day  of . 11 . , 
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E.  F.  received  money  and  other  property,  amounting  to  the  value 
of— rupees,  for  the  use  of  the  plaintiff,  for  which  sum  he  has  not  accounted 
to  him,  and  the  same  still  remains  due  and  unpaid. 

[ As-in  paras4  and  S  ofFormNo.  1  and  Belief  claimed.] 


No.  19. 

By  Tenant  against  Landlord,  with  Special  Damage. 

{Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows 

1.  On  the day  of 11...,  the  defendant,  by  a  registered  instru¬ 
ment,  let  to  the  plaintiff  [the  house  No. -.Street]  for  the  term  of—years, 
contracting  with  the  plaintiff,  that  he,  the  plaintiff,  and  his  legal  representa¬ 
tives  should  quietly  enjoy  possession  thereof  for  the  said  term. 

9,  All  conditions  were  fulfilled  and  all  things  happened  necessary  to 
entitle  the  plaintiff  to  maintain  this  suit. 

3.  On  the . day  of . 11. ..during  the  said  term,  E.  F„  who  was  the 

lawful  owner  of  the  said  house,  lawfully  evicted  the  plaintiff  therefrom,  and 
still  withholds  the  possession  thereof  from  him. 

4.  The  plaintiff  was  thereby  [prevented  from  continuing  the  business 

of  a  tailor  at  the  said  place,  was  compelled  to  expend . rupees  in  moving, 

and  lost  the  custom  of  G.  H.  and  I.  J.  by  such  removal.] 

[As  in  paras  4  and  5  of -Form  No.  1,  and  Belief  claimed.] 

No.  20. 

On  An  Agreement  of  Indemnity. 

{Title.) 

A.B„  the  above-named  plaintiff,  states  as  follows: — 

1.  On  the . day  of . 11...,  the  plaintiff  and  defendant,  being  part¬ 

ners  in  trade  under  the  style  of  A.  B.  and  0.  D.,  dissolved  the  partnership, 
and  mutually  agreed  that  the  defendant  should  take  and  keep  all  the  part¬ 
nership  property,  pay  all  debts  of  the  firm  and  indemnify  the  plaintiff  against 
all  claims  that  might  be  made  upon  him  on  account  of  any  indebtedness  of 
the  firm. 

2.  The  plaintiff  duly  performed  all  the  conditions  of  the  agreement 
on  his  part. 
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3,  On  the . day  of . 11...,  [a  judgment  was  recovered  against  the 

pMn.tiff  and  defendant  by  $..M:  in  the  Qourt  of . 

upon  a  debt  due  from  the  firm  ,to  M.  F.,  and  on  the . day  of - .11...,]  the 

plaintiff  paid . rpip.ee.B  [  in  satisfaction  of  the  same.] 

4,  The  defendant  has  not  paid  the  same  to  the  plaintiff. 

[As  in  paras  4  and  6  of  Form  No.  1,  ami  Belief  claimed.] 

No.  21. 

Procuring  Property  by  Fraud. 

ms.) 

A.  B„  the  above-named  plaintiff,  states  as  follows  ; — 

1.  On  the, . dajj  of... ...11...,  the  defendant,  for  the  purpose  of  in¬ 

ducing  the  plaintiff  to  sell  him  certain  goods,  represented  to  the  plaintiff 

that  [he,  the  defendant,  was  solvent,  and  worth . rupees  over  all  his 

liabilities.] 

2.  pie  pljintfff  ym.  tltoseby  induced  to  sell  [and  delayer]  to  the  de- 

fppdimt,  [  dry  goofls]  of  fte  of . rupees. 

3.  The  said  representations  were  false  [or  stale  the  particular  false- 
40p^sJ  .an^.  w|rs.[ihpn  knpwn  by  the  defendant  to  be  so. 

4.  The  defendant  has  not  paid  for  the  goods.  [Or.  if  the  goods  were, 
not  delivered].  The  plaintiff,  in  preparing.and  shipping  the  goods  and  pro¬ 
curing  their  restoration,  expended^.  .  rupees. 

[ds  in  paras  4  and  5  of  Form  No.  1,  and  Belief  claimed.]  ■ 

No.  22. 

Fraudulently  Procuring  Credit  to  be  given  to  another  Person. 

ms-) 

ii.  .B-itte,  above-named  plaintiff,  states  as.  follows 

L  On  the^_day  of ...  .„11..„  the  defendant  represented  to  the  plain¬ 
tiff  that  'E.  F.,  was  solvent  and  in  good  credit,  and  worth . rupees  over  all 

his  hahilikes  [or  that  Jf.  F.,  then  held  a  responsible  ’ situation  and  was  in 
good  ciirbumstahoes,  and  might'  safely  be  trusted  with  goods  on  credit.] 

■  %  ww  induo*l  *0  I^1,  *!>.  B.F.  [rice]  of  the 

value  bf......rupeesJ[on... ...months'  oredit]  'r 
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The  said  representations  were  false  and  were  th'eir  known  by  the  de¬ 
fendant  to  be  so,  and  were  made  by  him  with  intent' to  deceive  and  defraud 
the  plaintiff  [or  to  deceive  and  injure  the  plaintiff.] 

4.  E.  F.  [did  not  pay  for  the  said  goods  at  the  exp  iration  of  the  cre¬ 
dit  aforesaid,  or]  has  not  paid  for  the  said  rice,  and  the  plaintiff  has  wholly 
lost  the  same. 

[4s  in  paras  4  and  S  of  Form  No.  1,  and  Belief  olaimedi] 

No.  23. 

Polluting  the  Water  under  the  Plaintiff’s  Land. 

[Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows  : — 

The  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was,  pos¬ 
sessed  of  certain  land  called . and  situate  in . and  of  a  well  therein,  and 

of  water  in  the  well,  and  was  entitled  to  the  use  and  benefit  of  the  well  and 
of  the  water  therein,  and  to  have  certain  springs  and  streams  of  water  which 
flowed  and  ran  into  the  well  to  supply  the  same  to  flow  or  run  without  being 
fouled  or  polluted. 

2.  On  the . day  of . 11...,  the  defendant  wrongfully  fouled  and 

polluted  the  well  and  the  water  therein  and  the  springs  and  streams  of  water 
which  flowed  into  the  well. 

3.  In  consequence  the  water  in  the  well  beoame  impure  and  unfit 
for  domestic  and  other  neoessary  purposes,  and  the  plaintiff  and  his  family 
are  deprived  of  the  use  and  benefit  of  the  well  and  water. 

[As  in  paras  4  and  S  of  Form  No.  1,  and  Belief  claimed.] 

No.  24. 

Carrying  on  a  Noxious  Manufacture. 

(Title). 

A.  B.,  the  above  named  plaintiff,  states  as  follows : — 

1.  The  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was, 

possessed  of  certain  lands  called...—,  situate  in. . 

2.  Ever  sinoe  the . day  of  ..... 11...,  the  defendant  has  wrongfully 

paused  to  issue  from  certain  smelting  works  oarried  on  by  the  defendant 
large  quantities  of  offeasive~and  unwholesome  smoke  and  other  vapours  and 
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noxious  matter,  which  spread  themselves  over  and  upon  the  said  lands,  and 
corrupted  the  air,  and  settled  on  the  surface  of  the  lands. 

3.  Thereby  the  trees,  hedges,  herbage  and  crops  of  the  plaintiff  grow¬ 
ing  on  the  lands  were  damaged  and  deteriorated  in  value,  and  the  cattle  and 
live-stock  of  the  plaintiff  on  the  lands  became  unhealthy,  and  many  of  them 
were  poisoned  and  died. 

4.  The  plaintiff  was  unable  to  graze  the  lands  with  cattle  and  sheep 
as  ha  otherwise  might  have  done,  and  was  obliged  to  remove  his  cattle,  sheep 
and  farming-stock  therefrom,  and  has  been  prevented  from  having  so  bene¬ 
ficial  and  healthy  a  use  and  occupation  of  the  lands  as  he  otherwise  would 
have  had. 

[4s  in  paras  4  and  5  of  Form  No.  1,  and  Relief  clamed. J 


No.  25. 

Obstructing  a  Right  of  Way. 

(Title). 

A.  j3„  the  above  named  plaintiff,  states  aB  follows  : — 

1.  The  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  posses¬ 
sed  of  [a  house  in  the  Pakuthi  of . ]. 

2.  He  was  entitled  to  a  right  of  way  from  the  [house]  over  a  certain 
field  to  a  public  highway  and  baok  again  from  the  highway  over  the  field  to 
the  house,  for  himself  and  his  servants  [with  vehicles  or  on  foot]  at  all  times 
of  the  year. 

3.  On  the....„day  of . 11...,  defendant  wrongfully  obstructed  the 

said  way,  so  that  the  plaintiff  could  not  pass  [with  vehicles,  or  on  foot  or  in 
any  manner]  along  the  way  [and  has  ever  since  wrongfully  obstructed  the 

4.  (State  special  damage,  if  any). 

[. As  in  paras  A  and  5  of  Form  No.  1,  and  Relief  claimed.] 


No.  26, 

Obstructing  a  Highway. 

(Title). 

1.  The  defendant  wrongfully  dug  a. trench  and  heaped  up  earth  and 
stones  in  the  public  highway  leading  from . „to... . so  as  to  obatruot  it- 
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2.  Thereby  the  plaintiff,  while  lawfully  passing  along  the  said  high¬ 
way,  fell  over  the  said  earth  and  stones  [or  into  the  said  trench]  and  broke 
his  arm,  and  suffered  great  pain,  and  was  prevented  from  attending  to  his 
business  for  a  long  time,  and  incurred  expense  for  medical  attendance. 

[.4s  in  paras  4  and  5  of  FormNo.l,  and  Belief  claimed.] 


Diverting;  a  Water-course. 

(Title). 

A.  B„  the  above  named  plaintiff,  states  as  follows : — 

1.  The  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  pos¬ 
sessed  of  a  mill  situated  on  a  [stream]  known  as  the . in  the  Pakuthi  of . 

Taluk  of  .  ... 

2.  By  reason  of  such  possession  the  plaintiff  was  entitled  to  the  flow 
of  the  stream  for  working  the  mill. 

3.  On  the...  .  day  of . 11...,  the  defendant,  by  cutting  the  bank 

of  the  stream,  wrongfully  diverted  the  water  thereof,  so  that  less  water  ran 
into  the  plaintiff’s  mill. 

4.  By  reason  thereof  the  plaintiff  has  been  unable  to  grind  more  than 

. sacks  per  day,  whereas,  before  the  said  diversion  of  water,  he  was  able  to 

grind . sacks  per  day. 

[4s  in  para s  4  and  S  of  Form  No.  1,  and  Belief  claimed .] 

No.  28. 

Obstructing  a  Right  to  use  Water  for  Irrigation. 

(me). 

A.  B.,  the  above  named  plaintiff,  states  as  follows 

1.  Plaintiff  is,  and  was  at  the  time  hereinafter  mentioned,  possessed 
of  certain  lands  situate,  eto.,  and  entitled  to  take  and  use  a  portion  of  the 
water  of  a  certain  stream  for  irrigating  the  said  lands. 

2.  On  the . day  of . 11  the  defendant  prevented  the  plaintiff 

from  taking  and  using  the  said  portion  of  the  said  water  as  aforesaid,  by 
wrongfully  obstructing  and  diverting  the  said  stream. 

[4s  in  paras  4  and  S  of  Form  No.  1,  and  Belief  claimed .] 
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No.  29.' 

Injuries  caused  by  Negligence  on  a  Railroad. 

(Title.) 

d.-Ss,  the  above  named  plaintiff  states'  as  follows 

1.  On  the . day  of . IT  ...ffie  defendants  were  oommon  carriers 

of  passengers  by  railway  between......  add . 

3.  On  that  day  the  plaintiff  was  a  passenger  in  one  of  the  oarriages 
of  the  defendants  onthe  said  railway. 

3.  While  he  was  suoh  passenger,  at... ...[or  near  the  station  ol . or 

between  the  stations  of  ^ . and......],  a  collision  occurred  on  the  said  railway 

caused  by  themegligano'e'  and  nnskiifulness  of  the  defendants’  servants, 
whereby  the  plaintiff' was  much  injured  [having'  his  leg1  broken,  his  head  out, 
eto.,  and  state  the  special  damage,  if  any,  as],  and  incurred  expense  for’  me¬ 
dical  attendance,  and  is  permanently  disabled  from  carrying  on  his  former 
business  as  [salesman]. 

[ As-in  paras  4  and  S  of  Form  No.  1,  and  Belief  claimed.) 
(Of'thtte.—^i  Oh  thitday  the'- defendants  by  their  servants  so  negli¬ 
gently  and  unskilfully  drove  and  managed  an  engine  ah’d  s  train  of  carriages 
SttsiShBdrthdretO  upon  and  along  the  defendants’  railway  whioh  the  plaintiff 
Watf  then  lawfully  Crossing;  that  the  said  engine  and  train  were  driven  and 
struck  against  the  plaintiff,  whereby,  etc.,  as  in  para  3.) 


Injuries  caused  by  'Jfegllgent  Driving. 

(i mi). 

A.  Bi  the  above  named  plaintiff*  states  as  follows 

1.  The  plaihtlff^s  a  shoemaker,  carrying  on  businesVali . The  de- 

(ehdahtcia  a'rherobant  of:..— 

ST  Onthe . day  of  . .11...,  the  plaintiff  was  walking  southward 

along  Street  (A)  in  the  TOwliidf‘.‘l....afc  about’ S  o'clbck  in  the1  afternOdh.  Be 
wak'bbligea'toicr'oSS'Stfeet  (B)  wtiieh  is  a  street  running-  into  Street  (A)  at 
right  Singles.-  While-he  was  crossing  this  street,  and  just  before  he  could 
reaoh  the  foot-payment  onthe  further  side  thereof,  a  carriage  of  the  defend¬ 
ant,  drawn  by  two.  horses  under  the  charge  and  oontrol  of  the  defendant’s 
servants,  wm  hegligefiily,  sw&&Iy  'anil  ‘wftluml '  any  warning  tiimed  at  a 
rapid  and  dangerous  paoe  out  of  Street  (B)  into  Street  (A).  The  pole  of  the 
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earrings  struck  the  plaintiff  and  knocked  him  dowp,  apd  he  waB  much 
trampled  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling  the  plaintiffs  left  arjn  •was 
broken  anil  he  -was  bruised  and.  injured  on  the  side  and  back,  as  •well  as  in¬ 
ternally,  and  in  consequence  thereof  the  plaintiff  was  for  four  rponths  ill 
and  in  suffering,  and  upable  to  attend  tp  his  business  und  incurred  heavy 
medical  and  other  expenses,  and  sustained  great  loss  of  business  and  profits, 
[rts  in  paras  4  and  5  of  Form  No.  1,  and  Belief  claimed,] 

No.  31. 

For  Malicious  Prosecution. 

0th.) 

A.B.,  the  above  named  plaintiff  states  as  follows : — 

1.  On  the .  day  of . 11..,,  the  defendant  obtained  a  warrant  of 

arrest  from . [a  Magistrate  of  the  said  Town  or  as  the  case  may  be]  on  a 

charge  of . ,  and  the  plaintiff  was  arrested  thereon,  and  imprisoned  for 

. [days  or  hours,  and  gave  bail  in  the  spin  of . rupees  to  obtain  his  re¬ 
lease]. 

2.  In  so  doing  the  de  f endant  acted  maliciously  and  without  reason¬ 
able  or  probable  cause. 

3.  On  the . day  of . .  11...,  the  Magistrate  dismissed  the  complaint 

of  thq  defendant  and  acquitted  the  plaintiff. 

4.  Many  persons  whose  names  are  unknown  to  the  plaintiff,  hearing 
of  the  arrest,  and  supposing  the-plaintiff  to  be  a  criminal,  have  opased  to  do 
business  with  him  ;  or  ip  consequence  of  the  said  arrest,  the  plaintiff  Iqst 
his  situation  as  clerk  to  one  E.  F.  or  in  consequence  the  plaintiff  suffered 
pain,  of  body  and  mind,  and  was  prevented  from:  transacting  his  business  and 
was  injured  in  his  credit,  and  incurred  expense  in  obtaining  his  release  from 
the  said  imprisonment  and  in  defending  himself  against  the  said  complaint. 

[4*  *»  SdTK  4  4  Sf  Form.  No.  1,  and  Belief  claimed.] 

S*  32,  . 

Movable*  wrongfully  djgtf^oe^. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows.- — 


a  right  to  the  possession  ]  the  goods  mentioned  in  the  schedule  hereto  annexed 
[or  describe  the  goods],  the  estimated  value  of  which  is . rupees. 
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2.  From  that  day  until  the  commencement  of  this  suit  the  defendant 
has  detained  the  same  from  the  plaintiff. 

3.  Before  the  commencement  of  the  suit,  to  wit,  on  the— day  of_.„. 
11... the  plaintiff  demanded  the  same  from  the  defendant,  but  he  refused  to 
deliver  them. 

[As  in  paras  4  and  6  of  Form  No.  2.] 

6.  The  plaintiff  claims— 

(1)  delivery  of  the  said  goods,  or . rupees,  in  case  delivery 

cannot  be  had; 

(2)  . rupees  compensation  for  the  detention  thereof. 

[The  Schedule.'] 

No.  38. 

Against  a  fraudulent  Purchaser  and  his  Transferee 
with  Notice. 

(Title.) 

1.  B„  the  above-named  plaintiff,  states  as  follows  — 

1.  On  the . day  of......  11...,  the  defendant  C.  D.,  for  the  purpose  of 

inducing  the  plaintiff  to  sell  him  certain  goods,  represented  to  the  plaintiff 
that  [he  was  solvent,  and  worth. ..rupees  over  all  his  liabilities.] 

2.  The  plaintiff  was  hereby  induced  to  sell  and  deliver  to  0.  Z>„  [one 
hundred  boxes  of  tea  ],  the  estimated  value  of  which  is...  ^rupees. 

3.  The  said  representations  were  false,  and  were  then  known  by  0.  D. 
to  be  so  [or  at  the  time  of  making  the  said  representations,  0.  D.  was  insol¬ 
vent,  and  knew  himself  to  be  so]. 

4.  0.  D.  afterwards  transferred  the  said  goods  to  the  defendant  E.  F. 
without  consideration  [or  who  had  notice  of  the  falsity  of  the  representation.] 

.  .  [As  in  paras  4  and  S  of  Form  No.  1.] 

1.  The  plaintiff  claims — 

(1)  delivery  of  the  said  goods,  or .  rupees,  in  case  delivery 

cannot  be  had ; 

(2)  ...  .  rupees  compensation  for  the  detention  thereof. 
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No.  34. 

Rescission  of  a  Contract  on  the  Ground  of  Mistake. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  On  the . day  of _ ,11....  the  defendant  represented  to  the  plain¬ 

tiff  that  a  certain  piece  of  ground  belonging  to  the  defendant,  situated  at  .  , 
contained  [ten  parahs], 

2.  The  plaintiff  was  thereby  induced  to  purchase  the  same  at  the  price 

of . rupees  in  the  belief  that  the  said  representation  was  true,  and  signed 

an  agreement,  of  which  the  original  is  hereto  annexed.  But  the  land  has  not 
been  transferred  to  him. 

3.  On  the . day  of . 11-..,  the  plaintiff  paid  the  defendant...... 

rupees  as  part  of  the  purchase-money. 

4.  That  the  said  piece  of  ground  contained  in  fact  only  [five  parahs], 

[As  in  paras  4  and  6  of  Form  No.  1.  ] 

7.  The  plaintiff  claims — 

(1)  . rupees,  with  interest  from  the . day  of . 11... ; 

(2)  that  the  said  agreement  be  delivered  up  and  cancelled. 

No.  35. 

An  Injunction  Restraining  Waste. 

(Title.) 

J.  B.,  the  above-named  plaintiff,  states  as  follows  .• — 

1.  The  plaintiff  is  the  absolute  owner  of  [  describe  the  property.  ] 

2.  The  defendant  is  in  possession  of  the  same  under  a  lease  from  the 
plaintiff. 

3.  The  defendant  has  [cut  down  a  cumber  of  valuable  trees,  and 
threatens  to  cut  down  many  more  for  the  purpose  of  sale]  without  the  con¬ 
sent  of  the  plaintiff. 

[As  in  paras  4  and  S  of  Form  No.  1.  ] 

6.  The  plaintiff  claims  that  the  defendant  be  restrained  by  injunction 
from  committing  or  permitting  any  further  waste1  on  the  said  premises. 

[ Pecuniary  compensation  may  also  be  claimed.] 
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No.  36. 

Injunction  Retraining  Nuisance. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows:— 

1.  Plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was,  the 

absolute  owner  of  [the  house  No . Street.] 

2.  The  defendant  is,  and  at  all  the  said  times  was,  the  absolute  owner  • 

of  [  a  plot  of  ground  in  the  same  street . ]. 

3.  On  the . day  of . 11...,  the  defendant  erected  upon  his  said 

plot  a  slaughter-house,  and  still  maintains  the  same  ;  and  from  that  day  until 
the  present  time  has  continually  caused  cattle  to  be  brought  and  tilled  there 
[and  has  caused  the  blood  and  offal  to  be  thrown  into  the  street  opposite  the 
said  house  of  the  plaintiff  ]. 

[4.  In  oonsequenoe  the  plaintiff  has  been  compelled  to  abandon  the 
said  house,  and  has  been  unable  to  rent  the  same.  ] 

[  As  in  paras  4  and  5  of  Form  No.  1.  ] 

7.  The  plaintiff  claims  that  the  defendant  be  restrained  by  injunction 
from  committing  or  permitting  any  further  nuisance. 


No,  37. 

Fublic  Nuisance. 

(Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows  : — 

1.  The  defendant  has  wrongly  heaped  up  earth  and  stones  on  a  pub¬ 
lic  road  knownjas . Street  at . so  as  to  obstruct  the  passage  of  the  public 

along  the  same  and  threatens  and  intends,  unless  restrained  from  so  doing, 
to  continue  and  repeat  the  said  wrongful  act. 

*s  2.  The  plaintiff  has  obtained  the  consent  in  writing  of  the  Dewan  [or 
of  the  Division  Peishkar  or  other  Officer  appointed  in  this  behalf  ]  to  the 
institution  of  this  suit. 

[ids  in  paras  4  and  5  of  Form  No.  1.  ] 

5.  Thejplaintiff  olaims — 

(1)  a  declaration  that  the  defendant  is  not  entitled  to  obstruct 
'  the  passage  of  the  public  along  the  said  public  road ; 

978 


Regulation  vtn  of  H03.  [  Appendix  A 

(2)  an  injunction  restraining  the  defendant  from  obstructing 
the  passage  of  the  public  along  the  said  public  road  and 
directing  the  defendant  to  remove  the  earth  and  stones 
wrongfully  heaped  up  as  aforesaid. 


No.  38. 

Injunction  against  the  Diversion  of  a  Water-course. 

[Title.) 

A.  B. .  the  above-named  plaintiff,  states  as  follows  : — 

(As  in  Form  No.  27.] 

The  plaintiff  claims  that  the  defendant  be  restrained  by  injunction 
from  diverting  the  water  as  aforesaid. 


Restoration  of  movable  Property  threatened  with 
destruction  and  for  an  Injunction. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  .- — 

1.  Plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the  owner 
of  [a  portrait  of  his  grandfather  which  was  executed  by  an  eminent  painter], 
and  of  which  no  duplicate  exists  [  or  state  any  facts  showing  that  the  property 
is  of  a  hind  that  cannot  be  replaced  by  money  .] 

2.  On  the . day  of . 11..  ,  he  deposited  the  same  for  safe-keeping 

with  the  defendant. 

3.  On  the . .day  of . 11...,  he  demanded  the  same  from  the  de¬ 

fendant  and  offered  to  pay  all  reasonable  charges  for  the  storage  of  the  same. 

4.  The  defendant  refuses  to  deliver  the  same  to  the  plaintiff  and 
threatens  to  conooal,  dispose  of,  cut  or  injure  the  same  if  required  to  deliver 

5.  No  pecuniary  compensation"  would  be  an  adequate  compensation 
to  the  plaintiff  for  the  loss  of  the  [  painting  ]. 

[As  in  paras  i  and  6  of  Form  No.  1.] 
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8.  -The  plaintiff  claims-r- 

(1)  that  the  defendant  be  restrained  by  injunction  from  dispos¬ 
ing  of,  injuring  or  concealing  the  said  [  painting  ] ; 

(2)  that  he' be  compelled  to  deliver  the  same  to  the  plaintiff. 


No.  40. 

Interpleader. 

(Title.) 

4.  B .,  the  above-named  plaintiff,  states  as  follows  .- — 

1.  Before  the  date  of  the  claims  hereinafter  mentioned  G.  II.  depo¬ 
sited  with  the  plaintiff  [describe  the  property]  for  [safekeeping]. 

2.  The  defendant  G.  D.  claims  the  same  [under  an  alleged  assignment 
thereof  to  him  from  G.  H.] 

3.  The  defendant  E.  h'.  also  claims  the  same  [under  an  order  of  G. 
II.  transferring  the  same  to  him]. 

4.  The  plaintiff  is  ignorant  of  the  respective  rights  of  the  defendants. 

5.  He  has  no  claim  upon  the  said  property  other  than  for  charges 
and  costs,  and  is  ready  and  willing  to  deliver  it  to  such  persons  as  the  Court 
shall  direct. 

6.  The  suit  is  not  brought  by  collusion  with  either  of  the  defendants. 

[4s  in  paras  4'.and  5  of  Form  No.  7.] 

9.  The  plaintiff  claims — 

(1)  that  the  defendants  he  restrained,  by  injunction,  from  taking 

any  proceedings  against  the  plaintiff  in  relation  thereto ; 

(2)  that  they  be  reguircd  to  interplead  together  concerning  their 

claims  to  the  said  property  ; 

[(3)  that  some  person  be  authorised  to  receive  the  said  property 
pending  such  litigation ;] 

(4)  that  upon  delivering  the  same  to  such  [person]  the  plaintiff 
be  discharged  from  all  liability  to  either  of  the  defendants 
in  relation  thereto. 

No.  41. 

Administration  by  Creditor  on  behalf  of  himself  and  all 
other  .Creditors. 

(Title..) . 

A.  B.,  the  above-named  plaintiff,  states  as  follows 
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1.  E.  F.,  late  of  .  was  at  the  time  of  his  death,  and  his  estate  still 

is,  indebted  to  the  plaintiff  in  the  sum  ;of . 

[Here  insert  nature  of  debt  and  security,  if  any]. 

2.  E.  F.  died  on  or  about  the  .  ...day  of .  By  his  last  will,  dated 

the . day  of . he  appointed  C.  D.  his  executor  [or  devised  his  estate  in 

trust,  etc.,  or  died  intestate,  as  the  case  may  be], 

3.  The  will  was  proved  by  C.  X>.  [or  letters  of  administration  were 
granted,  etc.] 

i.  The  defendant  has  possessed  himself  of  the  movable  [and  immov¬ 
able,  or  the  proceeds  of  the  immovable]  property  of  E.  F.,  and  has  not  paid 
the  plaintiff  his  debt. 

[As  in  paras  4  and  5  of  Form  No.  2.] 

7.  The  plaintiff  claims  that  an  account  may  be  taken  of  the  movable 
[and  immovable]  property  of  E'fF.,  deceased,  and  that  the  same  may  be 
administered  under  the  decree  of  the  Court. 


Administration  by  Specific  Legatee. 

(Title.) 

[Alter  Form  No.  41  thus]— 

[■ Omit  paragraph  1  and  commence  paragraph  2]  E.  F.,  late  of 

died  on  or  about  the . day  of.„...  :  By  his  last  will,  dated  the... .-.day  of 

. he  appointed  G.  D.  his  executor,  and  bequeatedto  the  plaintiff  [  here 

state  the  specific  legacy .] 

For  paragraph  4  -  substitute — 

The  defendant  is  in  possession  of  the  moyable  .property  of  E.  F., 
and  amongst  other  things,  of  the  said  [  here  name  the  subject  of  the  specific  be¬ 
quest.] 

For  the  commencement  .of  paragraph  .7  substUute-rr 
The  plaintiff  claims  that  the  defendant  may  be  ordered  to  deliver  to 
him  the  said  [here  name  the  subject  of  the  specific  bequest]  or  that,  etc. 
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No.  43. 

Administration  by  Pecuniary  Legatee. 

(Title.) 

[  Alter  Form  No.  41  thus  ] — 

[Omit  paragraph  1  and  substitute  for  paragraph  2 ]  E.  F.,  late  of . 

died  on  or  about  the . day  of .  By  his  last  will,  dated  the . day  of 

. he  appointed  C.  D.  his  executor,  and  bequeathed  to  the  plaintiff  a  legacy 

of . rupees. 

In  paragraph  4,  substitute  “legacy”  for  “debt.” 

Another  form. 

(Title.) 

E.  F„  the  above  named  plaintiff,  states  as  follows.— 

1.  A.  B.  of  K.  in  the . died  on  the . day  of .  By  his  last 

will,  dated  the . day  of . he  appointed  the  defendant  and  M.  N.  [who 

died  in  the  testator’s  lifetime  J  his  executors,  and  bequeathed  his  property, 
whether  movable  or  immovable,  to  his  executors  in  trust,  to  pay  the  rents 
and  income  thereof  to  the  plaintiff  for  his  life ;  and  after  his  decease,  and  in 
default  of  his  having  a  son  who  should  attain  twenty-one,  or  a  daughter  who 
should  attain  that  age  or  marry,  upon  trust  as  to  his  immovable  property 
for  the  person  who  would  be  the  testator’s  heir-at-law,  and  as  to  his  mov¬ 
able  property  for  the  persons  who  would  be  the  testator’s  next-of  kin  if  he 
had  died  intestate  at  the  time  of  the  death  of  the  plaintiff,  and  such  failure 
of  his  issue  as  aforesaid. 

2.  The  will  was  proved  by  the  defendant  on  the . day  of .  The 

plaintiff  has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  movable  and  immovable 
property ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the  immov¬ 
able  property  and  got  in  the  movable  property ;  he  has  sold  some  part  of 
the  immovable  property. 

[As  in  paras  4  and  5  of  Form  No.  2.] 

6.  The  plaintiff  claims — 

'(1)  to  have  the  movable  and  immovable  property  of  A.  B.  ad¬ 
ministered  in  this  Court,  and  for  that  purpose  to  have  all 
proper  directions  given  and  acoounts  taken ; 

(2)  sueh  further  or  other  relief  as  the  nature  of  the  ease  may 
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No.  U. 

Execution  of  Trusts. 

(Title.) 

A.  B„  the  above  named  plaintiff,  states  as  follows 

1.  He  is  one  of  the  trustees  under  an  instrument  of  settlement  bear¬ 
ing  date  on  or  about  the . day  of . made  upon  the  marriage  of  E.  F.  and 

0.  H„  the  father  and  mother  of  the  defendant  [or  an  instrument  of  transfer 
of  the  estate  and  effects  of  E.  F.  for  the  benefit  of  0.  D.,  the  defendant,  and 
the  other  creditors  of  E.  F.  ] 

2.  A.  B.  has  taken  upon  himself  the  burden  of  the  said  trust,  and  is 
in  possession  of  [or  of  the  proceeds  of]  the  movable  and  immovable  property 
transferred  by  the  said  instrument. 

3.  G.  D.  claims  to  be  entit  ed  to  a  beneficial  interest  under  the  instru¬ 
ment. 

[4s  in  paras  4  and  5  of  Form  No.  I.] 

6.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of 
the  said  immovable  property  [and  the  proceeds  of  the  sale  of  the  said,  or  of 
part  of  the  said,  immovable  property,  or  movable,  or  the  proceeds  of  the  sale 
of,  or  of  part  of,  the  said  movable  property,  or  the  profits  accruing  to  the 
plaintiff  as  such  trustee  in  the  execution  of  the  said  trust];  and  he  prays  that 
the  Court  will  take  the  accounts  of  the  said  trust,  and  also  that  the  whole  of 
the  said  trust  estate  may  be  administered  in  the  Court  for  the  benefit  of  C. 
Z>„  the  defendant  and  all  other  persons  who  may  be  interested  in  such  ad¬ 
ministration,  in  the  presence  of  C.  D.  and  such  other  persons  so  interested  as 
the  Court  may  direct,  or  that  C.  D.  may  show  good  cause  to  the  contrary. 

[N.  B _ Where  the  suit  is  by  a  beneficiary,  the  plaint  may  be  modelled 

mutatis  mutamlis  on  the  plaint  by  a  legatee .] 


Foreclosure  or  Sale. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  defendant. 

2.  The  following  are  thejparticulars  of  the  mortgage : — 

(a)  (date) ; 

(b)  (names  of  mortgagor  and  mortgagee); 


Appendix  A  ]  THE  CIVIL  PROCEDURE  CODE 

(c)  (sum  secured) ; 

(d)  (rate  oi  interest) ; 

(e)  (property  subject  to  mortgage) ; 

(/)  (amount  now  due) ; 

(?)  (if  the  plaintiff’s  title  is  derivative,  state  shortly  the  transfers 
or  devolution  under  which  hs  claims). 

(If  the  plaintiff  is  mortgagee  in  possession,  add) 

3.  The  plaintiff  toot  possession  of  the  mortgaged  property  on  the . 

day  of  and  is  ready  to  account  as  mortgagee  in  possession  from  that  time. 

[As  in  paras,  4  and  5  of  Form  No.  2.] 

6.  The  plaintiff  claims  payment  from  the  defendant  and  by  sale  of 
the  property. 


No.  46. 

Redemption. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  The  plaintiff  is  mortgagor  of  lands  of  which  the  defendant  is  mort¬ 
gagee. 

2.  The  following  are  the  particulars  of  the  mortgage  ; — 

(a)  (date); 

(b)  (names  of  mortgagor  and  mortgagee  ) ; 

(c)  (sum  secured ) ; 

(d)  (rate  of  interest) ; 

(e)  (property  subject  to  mortgage) ; 

(/)  (if  the  plaintiff's  title  is  derivative,  state  shortly  the  transfers 
or  devolution  under  which  he  claims). 

(If  the  defendant  is  mortgagee  in  possession,  add) 

3.  The  defendant  has  taken  possession  [or  has  reoeived  the  rents  ]  of  - 
the  mortgaged  property. 

[As  in  paras  4  and  5  of  Form  No.  1,  ] 

6.  The  plaintiff  claims  to  redeem  the  said  property  and  to  have  the 
same  reconveyed  to  him  [and  to  have  possession  thereof.  ] 
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No.  47. 

Specific  Performance  (No.  L) 

(Title.) 

A,  B.,  the  above  named  plaintiff,  states  as  follows  : — 

1.  By  an  agreement  dated  the . day  of . and  signed  by  the  de¬ 

fendant,  he  contracted  to  buy  of  [or  sell  to  ]  the  plaintiff  certain  immovable 
property  therein  described  and  referred  to,  for  the  sum  of . rupees. 

2.  The  plaintiff  has  applied  to  the  defendant  specifically  to  perform 
the  agreement  on  his  part,  but  the  defendant  has  not  done  so. 

3.  The  plaintiff  has  been  and  still  is  ready  and  willing  specifically  to 
perform  the  agreement  on  his  part  of  which  the  defendant  has  had  notice. 

[As  in  paras  4  and  5  of  Form  No.  1.) 

6.  The  plaintiff  claims  that  the  Court  will  order  the  defendant  speci¬ 
fically  to  perform  the  agreement  and  to  do  all  acts  necessary  to  put  the 
plaintiff  in  full  possession  of  the  said  property  [or  to  accept  a  transfer  and 
possession  of  the  said  property  ]  and  to  pay  the  costs  of  the  suit. 


No.  48. 

Specific  Performance  (No.  2.) 

(Title.) 

A.  B„  the  above-named  plaintiff,  states  as  follows : — 

1.  On  the . day  of . 11...,  the  plaintiff  and  defendant  entered 

into  an  agreement,  in  writing,  and  the  original  dooument  is  hereto  annexed. 

The  defendant  was  absolutely  entitled  to  the  immovable  property 
described  in  the  agreement. 

2.  On  the . day  of . 11...,  the  plaintiff  tendered., ....rupees  to 

the  defendant,  and  demanded  a  transfer  of  the  said  property  by  a  sufficient 
instrument. 

3.  On  the . day  of  .  .  11...,  the  plaintiff  again  demanded  suoh 

transfer.  [Or  the  defendant  refused  to  transfer  the  same  to  the  plaintiff.] 

4.  The  defendant  has  not  executed  any  instrument  of  transfer. 

5.  The  plaintiff  is  still  ready  and  willing  to  pay  the  purchase-money 
of  the  said  property  to  the  defendant, 

(ds  in  paras  4  and  6  of  Form  No.  2.] 
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8.  The  plaintiff  claims;— 

(1)  that  the  defendant  transfers  the  said  property  to  the  * 
plaintiff  by  a  sufficient  instrument  [following  the  terms  of 
the  agreement ]. 

(2)  . rupees  compensation  for  withholding  the  same. 


No.  49. 

Partnership. 

(Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ;— 

1.  He  and  C.  D.,  the  defendant  have  been  for . years  [or  months] 

past  carrying  on  business  together  under  articles  of  partnership  in  writing 
[or  under  a  deed,  or  under  a  verbal  agreement  ]  . 

2,  Several  disputes  and  differences  have  arisen  between  the  plaintiff 
and  defendant  as  such  partners  whereby  it  has  become  impossible  to  carry 
on  the  business  in  partnership  with  advantage  to  the  partners,  [Or  the  de¬ 
fendant  has  committed  the  following  breaches  of  the  partnership  articles 

(1) 

(2) 

(S)  ] 

[4s  in  paras  4  and  S  of  Form  No.  1.  ] 

5.  The  plaintiff  claims — 

(1)  dissolution  of  the  partnership  ; 

(2)  that  accounts  be  taken  ; 

(3)  that  a  receiver  be  appointed. 

N.  B. — In  suits  for  the  winding-up  of  any  partnership,  omit  the  claim 
for  dissolution  and,  instead  insert  a  paragraph  slating  the  facts  of  the  part¬ 
nership  having  been  dissolved.) 


(4)  Written  Statements. 

General  defences. 

The  defendant  denies  that  (set  out  facts). 

The  defendant  does  not  admit  that  (set  out  facts). 
The  defendant  admits  that —but  says  that . 
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Protest.  The  defendant  denies  that  he  is  a  partner  in  the  de¬ 
fendant  firm  of . 

The  defendant  denies  that  he  made  the  contraot  alleged 
or  any  contract  with  the  plaintiff. 

The  defendant  denies  that  he  contracted  with  the 
plaintiff  as  alleged  or  at  all. 

The  defendant  admits  assets  but  not  the  plaintiff's 


The  defendant  denies  that  the  plaintiff  sold  to  him  the 
goods  mentioned  in  the  plaint  or  any  of  them. 

Limitation.  The  suit  is  barred  by  article . or  article . of  the 

Second  Schedule  to  the  Limitation  Regulation  of 

1100. 

Jurisdiction.  The  Court  has  no  jurisdiction  to  hear  the  suit  on  the 

ground  that  (  set  forth  the  grounds ). 

On  the . day  of . a  diamond  ring  was  delivered  by 

the  defendant  to  and  accepted  by  the  plaintiff  in 
discharge  of  the  alleged  oause  of  action. 

insolvency.  The  defendant  has  been  adjudged  an  insolvent. 

The  plaintiff  before  the  institution  of  the  suit  was  ad¬ 
judged  an  insolvent  and  the  right  to  sue  vested  in 
the  receiver. 

Minority.  The  defendant  was  a  minor  at  the  time  of  making  the 

alleged  oontract. 

Payment  Into  Conit.  The  defendant  as  to  the  whole  claim  (or  as  to  Rs...™ 
part  of  the  money  claimed,  or  as  the  ease  may  he) 

has  paid  into  Court  Rs . and  says  that  this  sum  is 

enough  to  satisfy  the  plaintiff’s  olaim  (or  the  part 


Petformanc 

ted. 

Betoisalon. 


Estoppel. 


remit-  The  performance  of  the  promise  alleged  was  remitted 
on  the . (date). 

The  contraot  was  rescinded  by  agreement  between  the 
plaintiff  and  defendant. 

The  plaintiff's  olaim  is  barred  by  the  decree  in  suit 
(give  the  reference). 

The  plaintiff  is  estopped  from  denying  the  truth 
(insert  statement  as  to  which  estoppel  is  claimed  ) 
eause  (here  state  the  facts  retied  on  at  creating 
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Since  the  institution  of  the  suit,  that  is  to  say  on  the 
sa“t  t  taftm'  day  of . (set  mt  ^ 


No.  1. 

Defence  in  suits  for  Goods  sold  and  delivered. 

1.  The  defendant  did  not  order  the  goods. 

2.  the  goods  were  hot  delivered  to  the  defendant. 

3.  The  price  was  not  Its . 


5.  Except  as  to  Es.  .  same  as  2. 

6.  |  I  3- 

7.  The  defendant  [or  A.  3.,  the  defendant’s  agent]  satisfied  the  claim 

by  payment  before  suit  to  the  plaintiff  [or  to  G.  2).,  the  plaintiff’s  agent  ]  on 
the . .dhy  Of . 11... . 

8.  The  defendant  satisfied  the  claim  by  payment  after  suit  to  the 

plaintiff  on  the . day  6f  ...„.ll... . 


Defence  in  Suits  on  bonds 

1.  The  bond  is  not  the  defendant’s  bond. 

2.  The  defendant ’made  -payment  to  the  ptaititiff  on  the  day  accord¬ 
ing  to  (die  ccmditioh  of  feho  bond. 

‘3.  'the  defendant  male  payment  to  the  plaintiff  after  the  day  named 
and  before  suit  of  the  principal  and  interest  mentioned  in  the  bond. 

No.  3. 

Defence  In  Stilts  on  Guarantees. 

'l,  the  principal  satisfied  the  claim  by  ..payment  before  suit. 

2.  The  defendant  was  released  by  the  plaintiff  giving  time  to  the 
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No.  A 

Defence  in  any  Suit  for  Debt. 

1.  As  to  Ss.  200  of  the  money  claimed,  the  defendant  is  entitled  to 
set  off  for  goods  sold  and  delivered  by  the  defendant  to  the  plaintiff. 

Particulars  are  as  follows 

1094,  Chingom  29th 
„  Kanni  1st 

Total . 200 

2.  As  to  the  whole  [or  as  to  Bs _ _  part  of  the  money  claimed]  the 

defendant  made  tender  before  suit  of  Bs. . and  has  paid  the  same  into 

Court. 


Bs. 

150 

50 


Defence  in  suits  for  injuries  caused  by 
negligent  driving. 

1.  The  defendant  denies  that  the  carriage  mentioned  in  the  plaint 
was  the  defendant’s  oarriage,  and  that  it  was  under  the  charge  or  control  of 

the  defendant’s  servants.  The  carriage  belonged  to of. ...-'Street,  livery 

stable  keepers  employed  by  the  defendant  to  supply  him  with  carriages  and 
and  horses ;  and  the  person  under  whose  oharge  and  oontrol  the  said  oar¬ 
riage  was,  was  the  servant  of  the  said . 

2.  The  defendant  does  not  admit  that  the  said  carriage  was  turned 
out  of  [B]  Street  either  negligently,  suddenly  or  without  warning,  or  at  a 
rapid  or  dangerous  pace. 

3.  The  defendant  says  the  plaintiff  might  and  could,  by  the  exeroise 
off  reasonable  care  and  diligence,  have  seen  the  said  oarriage  approaohing 
him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  !the  statements  contained  in  the  3rd 
paragraph  of  the  plaint. 


Defence  in  all  suits  for  wrongs. 

1.  Denial  of  the  several  aots  [or  matters]  complained  of 
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Defence  in  suits  for  detention  of  goods. 

1.  The  goods  ware  not  tha  property  of  the  plaintiff. 

9.  Tha  goods  ware  detained  for  a  lien  to  which  tha  defendant  was 
entitled. 

Particulars  are  as  follows 

1094,  Madam  3rd.  To  carriage  of  the  goods  claimed  from  Trivan¬ 
drum  to  Quilon . — 45  maunds  at  Rs.  2  permaund . Rs.  90. 

No.  8. 

Defence  in  suits  for  infringement  of  copyright. 

1.  The  plaintiff  is  not  the  author  [assignee,  eta.]. 

2.  The  book  was  not  registered. 

3.  The  defendant  did  not  infringe. 

No.  9. 

Defence  in  suits  for  infringement  of  trade  mark. 

1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 

No.  10. 

Defences  in  suits  relating  to  nuisances. 

1.  The  plaintiff’s  lights  are  not  ancient  [or  deny  his  other  alleged 

prescriptive  rights.] 

2.  The  plaintiff’s  lights  will  nob  be  materially  interfered  with  by  the 

defendant’s  buildings. 

3.  The  defendant  denies  that  he  or  his  servants  pollute  the  water  [or 
do  what  is  oomplained  of.] 

[If  the  defendant  olaims  the  right  by  preemption  or  otherwise  to  do  what 
is  oomplained  of,  he  must  say  so,  and  must  state  the  grounds  of  the  olaim,  i.  a., 

whether  by  prescription,  grant  er  wtaf.] 
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all  his  interest  in  the  mortgage-debt  and  property  comprised  in  the  mortgage 
to  A.  B. 

i.  The  defendant  never  took  possession  of  the  mortgaged  property, 
or  received  the  rents  thereof. 

[If  the  defendant  admits  possession  for  a,  time  only,  he  should  state  the 
time,  and  deny  possession  beyond  what  he  admits.] 
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No.  18. 

Defence  to  suit  for  specific  performance. 

1.  The  defendant  did  not  enter  into,  the  agreement. 

2.  A.B.  was  not  the  agent  of  the  defendant  (if  alleged  by  plaintiff). 

3.  The  plaintiff  has  not  performed  the  following  conditions — Con¬ 
ditions'). 

4.  The  defendant  did  not—  (alleged  acts  of  part  performance). 

5.  The  plaintiff’s  title  to  the  property  agreed  to  be  sold  is  not  such 
as  the  defendant  is  bound  to  accept  by  reason  of  the  following  matter— 
{State  why). 

6.  The  agreement  is  uncertain  in  the  following  reBpeots — ( State  them ) . 

1.  (or)  The  plaintiff  has  been  guilty  of  delay. 

8.  (or)  The  plaintiff  has  been  guilty  of  fraud  (or  misrepresentation). 

9.  (or)  The  agreement  is  unfair. 

10.  (or)  The  agreement  was  entered  into  by  mistake. 

11.  The  following  are  particulars  of  (7),  (8),  (9),  (10)  (or  as  the  ease 
may  be). 

12.  The  agreement  was  rescinded  under  Conditions  of  sale,  No.  11  (or 
by  mutual  agreement). 

(In  cases  where  damages  are  claimed  and  the  defendant  disputes  his  lia¬ 
bility  to  damages,  he  must  deny  the  agreement  or  the  alleged  breaches,  or  show 
whatever  other  ground  of  defence  he  intends  to  rely  on,  e.  g.,  the  Limitation 
Regulation,  accord  and  satisfaction,  release,  fraud,  etc.) 


No.  14. 

Defence  in  Administration  suit  by  Pecuniary  Legatee. 

1.  A.  B's  will  contained  a  charge  of  debts ;  he  died  insolvent ;  he 
was  entitled  at  his  death  to  some  immovable  property  which  the  defendant 

soldand  which  produced  the  net  sum  of  Es.... _ and  the  testator  had  some 

movable  property  which  the  defendant  got  in,  and  which  produced  the  net 
sum  of  Es . 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum  of 

Es . which  the  defendant  received  from  rents  of  the  immovable  property 

in  the  payment  of  the  funeral  and  testamentary  expenses  and  some  of  the 
debts  of  the  testator. 
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3.  The  defendant  made  up  his  acctoimts  and  sent  a  copy  thereof  to 

the  plaintiff  on  the . day  of . 11-..,  and  offered  the  plaintiff  free  aooess 

to  the  vouchers  to  verity  such  accounts,  but  he  declined  to  avail  himself  of 
the  defendant’s  offer. 

4.  The  defendant  submits  that  the  plaintiff  ought  to  pay  the  costs  of 


No.  15. 

Probate  of  will  in  solemn  form. 

1.  The  said  will  and  codicil  of  the  deceased  were  not  duly  executed 
according  to  the  provisions  of 

2.  The  deceased  at  the  tithe  the  said  Will  and  codicil  respectively 
purport  to  have  been  executed,  was  not  of  sound  mind,  memory  and  under¬ 
standing. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the  un¬ 
due  influence  of  the  plaintiff  [and  others  acting  with  him  whose  names  are 
at  present  unknown  to  the  defendant.] 

4.  The  execntion  of  the  said  will  and  codicil  was  obtained  by  the 
fraud  of  the  plaintiff,  such  fraud  so  far  as  is  within  the  defendant’s  present 
knowledge,  being  [state  the  nature  of  the  fraud.) 

5.  The  deceased  at  the  time  of  the  execntion  of  the  said  will  and 
codicil  did  not  know  and  approve  of  the  contents  thereof  [or  of  the  contents 
of  the  residuary  clause  in  the  said  will,  as  the  case  may  is.] 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  CHingam,  1073, 
and  thereby  appointed  the  defendant  sole  executor  thereof. 

The  defendant  claims — 

(1)  that  the  Court  will  pronounce  against  the  said  will  and  codi¬ 

cil  propounded  by  the  plaintiff  ; 

(2)  that  the  Court  will  decree  probate  tit  the  will  of  the  dfeddis- 

ed,  dated  the  1st  Chingam,  1073,  in  solemn  form  of  law. 

No.  16. 

Particulars.  (Or.  6,  r.  5.) 

(Title  of  suit.) 

Particulars,  The  following  are  the  particulars  of  (here  state  the  mat¬ 

ters  in  respect  of  which  particulars  have  been  ordered) 
delivered  pursuant  to  the  order  of  the . of _ 

(Bere  set  out  the  particulars  ordered  in  paragraphs  if  necessary.) 
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No.  1. 

Summons  for  disposal  of  suit  fOr.  5,  rr.  1, 5.) 

(Title.) 

To 

[Nome,  description  and  place  of  residence .] 

WHBEBAS . has  instituted  a  suit  against  you  for. . you  are  hereby 

summoned  to  appear  in  this  Court  in  person  or  by  a  pleader  duly  instructed, 
and  able  to  answer  all  material  questions  relating  to  the  suit,  or  who  shall  be 

accompanied  by  some  person  able  to  answer  all  such  questions,  on  the - 

day  of . 11...,  at,..o’elock  in  the . noon,  to  answer  the  claim ;  and  as  the 

day  fixed  for  your  appearance  is  appointed  for  the  final  disposal  of  the  suit, 
you  must  be  prepared  to  produce  on  that  day  all  the  witnesses  upon  whose 
evidence  and  all  the  documents  upon  which  you  intend  to  rely  in  support  of 
your  defence. 

Take  notice  that,  in  default  of  your  appearance  on  the  day  before 
mentioned,  the  suit  will  be  heard  and  determined  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this.... ..day  of...... 

11.... 

Judge. 

Notice. — 1.  Should  you  apprehend  your  witnesses  will  not  attend  of 
their  own  accord,  you  can  have  a  summons  from  this  Court 
to  oompel  the  attendance  of  any  witness,  and  the  produc¬ 
tion  of  any  dooument  that  you  have  a  right  to  call  upon 
the  witness  to  produce,  on  applying  to  the  Court  and  on 
depositing  the  neoessary  expenses. 

2.  If  you  admit  the  olaim,  you  should  pay  the  money  into  Court 
together  with  the  costs  of  the  suit,  to  avoid  execution  of 
the  decree,  which  may  be  against  your  person  or  property, 
or  both. 
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No.  2. 

Summons  for  Settlement  of  Issues.  (Or.  5,  rr.  1,  5.) 

(Title.) 

To 

[Name,  description  and  place  of  residence.] 

Whereas..  ..  has  instituted  a  suit  against  you  for . you  are  hereby 

summoned,  to  appear  in  this  Court  in  person,  or  by  a  pleader  duly  instruct¬ 
ed,  and  able  to  answer  all  material  questions  relating  to  the  suit,  or  who 
shall  be  accompanied  by  some  person  able  to  answer  all  such  questions,  on 

the . day  of . 11...,  at  ..o'clock  in  the  ....  noon,  to  answer  the  claim ;  and 

you  are  directed  to  produce  on  that  day  all  the  documents  upon  which  you 
intend  to  rely  in  support  of  your  defence. 

Take  notice  that,  in  default  of  your  appearanoe  on  the  day  before 
mentioned,  the  suit  will  be  heard  and  determined  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  .  ...day  of..  ... 

11.... 

Notice- — 1.  Should  you  apprehend  your  witnesses  will  not  attend  of  their 
own  acoord,  you  can  have  a  summons  from  this  Court  to 
compel  the  attendance  of  any  witness,  and  the  production 
of  any  document  that  you  have  a  right  to  call  on  the  wit¬ 
ness  to  produce,  on  applying  to  the  Court  and  on  deposit¬ 
ing  the  necessary  expenses. 

2.  If  you  admit  the  claim,  you  should  pay  the  money  into  Court 
together  with  the  costs  of  the  suit,  to  avoid  execution  of 
the  decree,  which  may  be  against  your  person  or  property, 
or  both. 


No.  3. 

Summon*  to  appear  in  person.  (Or.  5,  r.  3.) 
(Title.) 

To 


[Name,  description  and  place  of  residence .] 

Whereas . has  instituted  a  suit  against  you  for... ^.you  are  hereby 

summoned  to  appear  in  this  Court  in  person  on  the . day  of . 11...,  at... 

o'clock  in  the... ...noon,  to  answer  the  claim ;  and  you  are  directed  to  produoe 

on  that  day  all  the  documents  upon  which  you  intend  to  rely  in  support  of 
your  dafenoe. 
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Take  notice  that,  in  default  of  yqur  appearance  on  the  day  before 
mentioned,  the  suit  will  be  heard  and  (determined  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  .  ...day  of . 11.... 

Judge. 


No.  4. 


Notice,  to  Pergon  who,  the  Court  considers,  should  be  added 
as  Co-plaintiff.  (Or.  1,  r.  10.) 

(Title.) 

To 


[Name,  description  and  place  of  residence .] 

Whereas . has  instituted  the  above  suit  against  .  ...for . and 

whereas  it  appears  necessary  that  yop  should  be  added  as  a  plaintiff  in  the 
said  suit  in  order  to  enable  the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  ; 

Take  potiee  that  you  should  on  or  before  the  .  ...day  of . 11.  ..signify 

to  this  Court  whether  you  consent  to  b,e  so  added. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11...,' 


No.  5. 

Summons  to  legal  representative  of  a  deceased 
defendant.  (Or.  22,  r.  4). 

(Title.) 

To 

Whereas  the  plaintiff . instituted  a  suit  in  this  Court  on  the . day 

of . 11...,  against  the  defendant . who  has  sinoe  deceased,  and  whereas 

the  said  plaintiff  bps.  made  an  application  to  this  Court  alleging  that  you  are 
the  legal  representative  of  the  sai^-  :•••■.,  deceased,  and  desiring  that  you  be 
made  the  defendant  in  his  stead  : 

You  are  hqrel?}?  ?ujmjnpne,d  tp  atfe^d  fn  this  Cp.ur^  on  the . day  of 

. 11 . at . a.  it  to  defend  the  said  suit  and,  in  default  of  your  appear* 

anoe  on  the  day  specified,  the  said  suit  will  be  heard  and  determined  in  your 
absence.  -  ■  • 

Given  under  m^  hand  and  the  seal  of  the  Court,  this.  ..^day  of. 


vin  of  uoo.  tApm4^9 

So,  <?. 

Order  for  Transmission  of  summons  for  S.??vic?  in  the 
jurisdiction  of  another  Court.  (Or.  5,  r.  21). 

(Title.) 

Whereas  it  is  stated  that...... iq  the  aboyq  suit  is  ^present 

residing  in .  it  is  ordered  that  a  summons  returnable  on  the . day  of... 

■  a  defendant 

11...,  be  forwarded  to  the . Court  of . for  service  on  the  said  -  w;tness 

with  a  duplicate  of  this  proceeding. 

The  Court-fee  of . ohargeable  in  respect  to  the  summons  has  been 

realised  in  this  Court  in  stamps.  Dated . 11... 


No.  7: 

Order  for  Transmission  of  Summons  to  be  served  on  a 
Prisoner.  (Or.  5,  r.  23). 

(Title.) 

To 

The  Superintendent  of  the  Jail  at . 

Under  the  provisions  of  Order  V,  Buie  23,  Df  the  Code  of  Civil  Proce¬ 
dure  a  summons  in  duplicate  is  herewith  forwarded  for  service  on  the  de¬ 
fendant  . who  is . a  prisoner  in  jail.  You  are  requested  t.o  cause  a  copy 

of  the  said  summons  to  be  served  upon  the  said  defendant  and  to  return  the 
original  to  this  Court  signed  by  the  said  defendant,  with  a  statement  of 
service  endorsed  thereon  by  you. 

Judge. 


N<o.  8. 

Order  for  Transmission,  ol  S  mumoas  to,  be  served  on  a  Public 
Servant  or  Soldier.  (Or.  5,  rr.  25,  26). 

(Title.) 

To 

Under  the  provisions  of  Order  V,  Rule  25  (or  26,  as  the  case  may  be), 
of  the  Code  of  Civil  Procedure,  a  summons  in  duplicate  therewith  forward¬ 
ed  for  service  on  the  defendant . who  is  stated  to  be  serving  under  you. 

You  are  requested  to  cause  a  copy  of  the  said  summons  to  be  served  upon 
the  said  defendant  and  to  return' the  original  to  this  Court  signed  by  the 
said  defendant,  with  a  statement  of  service  endorsed  thereon  by  you. 

Judge. 
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No.  9. 

To  accompany  Returns  of  summons  of  another  Court 

(Or.  5,  r.  22). 

(Title.) 

Bead  proceeding  from  the . forwarding  — for  service  on . in  Suit 

No . of  11. -of  that  Court. 

Bead  Serving  Officer’s  endorsement  stating  that  the . and  proof  of 

the  above  having  been  duly  taken  by  me  on  the  oath  of  .  and  ..  it  is  ordered 
that  the . be  returned  to  the . with  a  oopy  of  this  proceeding. 

Note— This  form  will  be  applicable  to  process  other  than  summons,  the  servioe  of 
which  may  have  to  be  effected  in  the  same  manner. 


No.  10. 

Affidavit  of  Process-server  to  Accompany  return  of  a 
Summons  or  Notice  (Or.  5>  r.  18.) 

(Title) 

The  Affidavit  of . son  or  anandaravan  of—... 

X  .  an<i  eay  as  follows  : — 

(1)  I  am  a  prooess-server  of  this  Court. 

(2)  On  the . day  of  ...  ...  11. -I  received  a  8a”0”°°s  issued  by 

the  Court  of . ..in  Suit  No . of  11 . in  the  said  Court,  dated  the _ 

day  of . 11— for  service  on . 

(3)  The  said . was  at  the  time  personally  known  to  me,  and 

I  served  the  said  ‘a””™8  on  ^  on  the . day  of . ll...at  about..; . 

o'oioek  in  the . noon  a . by  tendernig  a  oopy  thereof  to  g^and  requir¬ 

ing  signature  to  the  original 

(®)  . 

(«.  - . -- 

(a)  Here  state  whether  the  person  Berved  signed  or  refused 

to  sign  the  prooess,  and  in  whose  presence. 

(b)  Signature  of  prooess-server. 
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(3)  The  said . not  being  personally  known  to  me 

accompanied  me  to . 

and  pointed  out  to  me  a  person  whom 

he  stated  to  be  the  said . ,  and  I  served  the  said  on  on 

the . day  of . 11...,  at  about . o’clook  in  the . noon  at . by  tender¬ 

ing  a  copy  thereof  to  and  requiring  signature  to  the  original 


(<*)  - . ~ 

(i)  . 

(a)  Here  state  whether  the  person  served  signed  or  refused 

to  sign  the  process  and  in  whose  presenoe. 

( b )  Signature  of  process-server. 

(3)  The  said . and  the  house  in  which  he  ordinarily  resides 

being  personally  known  to  me,  I  went  to  the  said  house  in... ...and  there 

on  the . day  of . 11...,  at  about _ o’clock  in  the . noon,  I  did  not 

find  the  said . 


(а)  . 

(б)  . 

(a)  Enter  fully  and  exactly  the  manner  in  which  the  process 

•was  served,  with  special  reference  to  Order  5,  rules  15 
and  17. 

(b)  Signature  of  process-server. 

(3)  One . accompanied  me  to . and  there  pointed  out  to 

me . which  he  said  was  the  house  in  which . ordinarily  resides.  I  did 

not  find  the  said . there. 

(«>  . 

(*>  . . 

(a)  Enter  fully  and  exactly  the  manner  in  which  the 
process  was  served,  with  special  reference  to  Order  5, 
Rules  15  and  17. 

Signature  of 'process-server. 


m 
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If  substituted,  service  has  been  ordered,  state  fully  and,  exactly  the 
manner  in  which  the  summons  was  served  with  special  reference  to  the  terms 
of  ike  ordtrfcr  substituted  service. 

Xf&va-  hy  the  «id . before  me  this . day  of . 11...  . 

Empowered  under  Section  103  of  the  Code  of  Civil 
Procedure,  to  administer  the  oath  to  deponents. 


No.  11. 

Notice  to  defendant.  (Or.  9t  r.  6.) 

{Title.) 

To 

{Name,  description  and  place  of  residence.) 

Whereas  this  day  was  fixed  for  the  hearing  of  the  above  suit  and  a 
summons  was  issued  to  you  and  the  plaintiff  has  appeared  in  this  Court  and 
you  did  not  so  appear,  but  from  the  return  to  the  Nazir  it  has  been  proved  to 
the  satisfaction  of  the  Court  that  the  said  summons  was  served  on  you  but 
not  in  sufficient  time  to  enable  you  to  appear  and  answer  on  the  day  fixed 
in  the  said  summons ; 


Notice  is  hereby  given  to  you  that  the  hearing  of  the  suit  is  adjourned 

this  day  and  that  the... ».day  of . 11 . is  now  fixed  for  tho  hearing  of 

the  same  ;  in  default  of  your  appearance  on  the  day  last  mentioned  the  suit 
will  be  heard  and  determined  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this... ...day  of..-™ 

11 . 


Summons  to  Witness-  (Or.  16,  rr.  1,  S.) 

{Title.) 

To 

"Whereas  your  attendance  is  required  to .  on  behalf  of  the . 

in  the  above  suit,  you  are  hereby  required  [personally]  to  appear  before  this 

Court  on  the . day  of  .  ...11 . .  o’clock  in  the  forenoon,  ahd  to  bring  with 

you  [or  to  send  to  this . Court.] 
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A  sum  of  Rs„ . ,  being  your  travelling  and  other  expenses  and 

subsistence  allowance  for  one  day,  is  herewith  sent.  If  you  fail  to  oomply 
with  this  order  without  lawful  excuse,  you  will  be  subjeot  to  the  consequences 
of  non-attendance  laid  down  in  Rule  12  of  Order  XVI  of'  the  Code  oi  Civil 
Procedure. 

Given  under  my  hand  and-  the  seal  of  the  Court,  this ,.. „day  of...... 


Judge- 

Notice.— (1)  If  you  are  summoned  only  to  produce  a  document  and  nojb 
to  give  evidence,  you  shall  be  deemed  to  have  complied 
with  the  summons  if  you  cause  such  document  to  be  pro¬ 
duced  in  this  Court  on  the  day  and  hour  aforesaid; 

(2)  If  you  are  detained  beyond  the  day  aforesaid,  a  sum  of  Rs. 
. will  be  tendered  to  you  for  each  day's  attendance  be¬ 
yond  the  day  specified. 

No.  13. 

Proclamation  requiring  attendance  of  Witness. 

(Or.  16,  r.  10.) 

{Title.) 

To 

WhebEAS  it  appears  from  the  examination  on  oath  of  the  serving  offi¬ 
cer  that  the  summons  could  not  be  served  upon  tbe  witness  in  the  manner 
prescribed  by  law ;  and  whereas  it  appears  that  the.  evidence  of  the  witness 
is  material,  and  he  absconds  and  keeps  out  of  the  way  for  the  purpose  pf 
evading  the  service  of  the  summons :  This  proclamation  is  therefore,  under 
Rule  10  of  Order  XVI  of  the  Code  of  Civil  Procedure,  issued  requiring  the 

attendance  of  the  witness  in  this  Court  on  the . day  of . 11 . ,  at . 

o’clock  in  the  forenoon  and  from  day  to  day  until  he  shall  have  leave  to  de¬ 
part  ;  and  if  the  witness  fails  to  attend  on  the  day  and  hour  aforesaid  he  will 
be  dealt  with  according  to  law. 

Given  under  my  band  and  the  (Seal  of  the  Court,  this . day  of...... 

11...— 


No.  14. 

Proclamation  requiring  attendance  of  Wlttips*. 

(Or.  16,  r.  10.) 

(Title.) 

To 

Whebeas  it  appears  from  the  examination  on  oath  pf  the.  sorting  offi¬ 
cer  that  the  summons  has  been  duly  served  upon  the  witness,  and  whereas 
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it  appears  that  the  evidence  o£  the  witness  is  material  and  he  has  tailed  to 
attend  in  compliance  with  such  summons :  This  proclamation  is  therefore, 
under  Rule  10  of  Or.  XVI  of  the  Code  of  Civil  Procedure,  issued,  requiring 

the  attendance  of  the  witness  in  this  Court  on  the . day  of . 11 - at 

...... o’ dock  in  the  forenoon,  and  from  day  to  day  until  he  shall  have  leave 

to  depart;  and  if  the  witness  fails  to  attend  on  the  day  and  hour  aforesaid 
he  will  be  dealt  with  acoording  to  law. 


Given  under  my  hand  and  the  seal  of  this 

11 . 


,  this . day  of. 


No.  15. 

Warrant  of  Attachment  of  Property  of  Witness. 

(Or.  16,  r.  10.) 

(Title). 

To 

The  Amin  of  the  Court. 

Whereas  the  witness . ■ -.cited  by . has  not,  after  the  expira¬ 

tion  of  the  period  limited  in  the  proclamation  issued  for  his  attendance,  ap¬ 
peared  in  Court ;  You  are  hereby  directed  to  hold  under  attachment . 

property  belonging  to  the  said  witness  to  the  value  of . and  to  submit  a  re¬ 
turn,  accompanied  with  an  inventory  thereof,  within . days . 

Given  under  my  hand  and  the  seal  of  the  Court,  this™. ..day  of . 


No.  16. 

Warrant  of  Arrest  of  Witness.  (Or.  16,  r.  10). 

.  (Title.) 

X  To 

\  The . of  the  Court. 

'  -  Whereas . has  been  duly  served  with  a  summons  but  has  failed 

to  attend  [absconds  and  keeps  out  of  the  way  for  the  purpose  of  avoiding 
serviot\of  a  summons] ;  You  are  hereby  ordered  to  arrest  and  bring  the  said- 
......before' the  Court. 

V 

\  ym 
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You  are  further  ordered  to  return  this  warrant  on  or  before  the . 

day  of . 11 . with  an  endorsement  certifying  the  day  on  and  the  manner 

in  which  it  has  been  executed,  or  the  reason  why  it  has  not  been  exeouted. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11 . 


Warrant  of  Committal.  (Or.  16,  r.  16.) 

(Title.) 

To 

The  Officer  in  charge  of  the  Jail  at . 

WhbbEAS  the  plaintiff  (or  defendant)  in  the  above-named  suit  has 
made  application  to  this  Court  that  security  be  taken  for  the  appearance  of 

. to  give . evidence  (or  to  produces  document)  on  the . day  of . 

11...,  and  whereas  the  Court  has  called  upon  the  said . to  furnish  such  se¬ 

curity,  which  he  has  failed  to  do :  This  is  to  require  you  to  receive  the  said 

. into  your  custody  in  the  civil  prison  and  to  produce  him  before  this 

Court  at - on  the  said  day  and  on  such  other  day  or  days  as  may  be  here¬ 

after  ordered. 

GIVEN  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11. _ 

Judge. 

No.  18. 

Warrant  of  Committal.  (Or.  16,  r.  18.) 

(Title). 

To 

The  Officer  in  oharge  of  the  Jail  at . 

Whebbab  ..  ..,  whose  attendance  is  required  before  this  Court  in  the 
above-named  case  to  give  evidenoe  (or  to  produce  a  document),  has  been 
arrested  and  brought  before  the  Court  in  oustody ;  and  whereas  owing  to  the 

absence  of  the  plaintiff  (or  defendant),  the  said . cannot  give  such  evidenoe 

(or  produce  suoh  document) ;  and  whereas  the  Court  has  called  upon  the 

said . to  give  security  for  his  appearance  on  the . day  of . 11 .  at 

. which  he  has  failed  to  do :  This  is  to  require  you  to  receive  the  said . 

into  your  custody  in  the  civil  prison  and  to  produce  him  before  this  Court  at 
. on  the . day  of . 11 . 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of... 


11... 
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APPENDIX  C. 


DISCOVERY,  INSPECTION  AND  ADMISSION. 


No.  1. 

Order  for  Delivery  of  Interrogatories.  (Or.  11,  r.  1.) 

In  the  Court  of...... 

Civil  Suit  No . of . 11 . 

A.  B.  -.  •••  Plaintiff, 

against 

G.  D.,  E-  F.  and  G.  H.  ...  Defendants. 

Upon  hearing . and  upon  reading  the  affidavit  of . filed  the...... 

day  of .  11...;  It  is  ordered  that  the . be  at  liberty  to  deliver  to  the  .  „. 

interrogatories  in  writing,  and  that  the  said  .  ;..do  answer  the  interrogatories 
as  prescribed  by  Order  XI,  Rule  8,  and  that  the  eostb  of  this  Application  be.... 


No.  2. 

Interrogatories.  (Or.  11,  r.  4.) 

(Title  as  in  No.  1,  Supra.) 

Interrogatories  on  behalf  of  the  above-named  [ Plaintiff  or  defendant 
G.  D.j  for  the  examination  oath's  above-named  [ defendants  E.  F.  and  Q.  E. 
or  -plaintiff.] 

1.  Did  not,  etc., 

2.  Has  not,  etc,, 


[-2 'he  defendant  E.  'F.,is  reqkdreE  to  answer  tHei'ntefrog'dtories  numbered....] 
'[ TKe'defemaWG.  E.'is'reqnired  t'o’ansMr  the  interrogatories  nUmUrid^ 

No.  3. 

ftifsvfer  tb  Ihlerfogatbries.  (Or,  11,  r.  9.) 

.(Title  as  in  No.  1,  Supra.) 

The  answer  of  the  above-named  defendant  E.  F.  to  the  interrogatories 
for  his  examination  by  the  above-named  plaintiff. 
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In  answer  to  the  said  interrogatories,  I,  the  above-named  23.  jP,  make 
oath  and  say  as  follows  : — 

1.  1  Enter  answers  to  interrogatories  in  paragraphs  numbered  con- 

2.  J  seoutively. 

3.  I  object  to  answer  the  interrogatories  numbered  oh  the  ground 
that  [state  grounds  of  objection.] 


No.  i. 

Girder  for  Affidavit  as  to  Documents.  (Or.  11,  r.  12.) 

(Title  as  in  Ito.  1,  Supra.) 

Upon  hearing . It  is  ordered  that  the . do  within . .days  from 

the  date  of  this  order,  answer  on  affidavit  stating  which  documents  are  or 
have  been  in  his  possession  or  power  relating  to  the  matter  in  question  on 
this  suit,  and  that  the  costs  of  this  application  be . 

No.  5. 

Affidavit  as  to  Documents.  (Or.  11,  r.  13.) 

(Title  as  in  Tib.  1,  Supra.) 

I,  the  above-named  defendant  G.  D.,  make  oath  and  say  as  follows:— 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters 'in  question  in  this  suit  set  forth  in  first  and  second  parts  of  the  first 
schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  first  schedule  hereto  [state  grounds  of  objection .] 

3.  I  have  had,  but  have  not  now,  in  my  possession  or, power  the  docu¬ 
ments  relating  to  the  matters  in  question  in  this  suit  set  forth  in  the  second 
schedule  hereto. 

4.  The  last-mentioned  documents  were  last  in  my  possession  or  power 
on  [state  when  and  what  has  become  of  them,  and  in  whose,  possession  they  now 

5.  According  to  the  best  of  my  knowledge,  information  and  belief,  I 
have  not  now,  aUd  never  had,  in  my  possession,  Custody  or  power,  or  in  the 
possession,  custody  or  power  of  my  pleader  or  agent,  or  in  the  possession, 
custody  or  power  of  any  other  person  on  my  behalf,  any  account,  book  of 
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account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or  any  copy 
of  or  extract  from  any  such  document,  or  any  other  document  whatsoever, 
relating  to  the  matters  in  question  in  this  suit  or  any  of  them,  or  wherein 
any  entry  has  been  made  relative  to  such  matters  or  any  of  them,  other  than 
and  except  the  documents  set  forth  in  the  said  first  and  second  schedules 


No.  6. 

Order  to  produce  Documents  for  Inspection  (Or.  11,  r.  14) 

(Title  as  in  No.  1,  Supra.) 

Upon  hearing . and  upon  reading  the  affidavit  of . filed  the . 

day  of . 11...;  It  is  ordered  that  the . do,  at  all  reasonable  times,  on  rea¬ 

sonable  notice,  produce  at- .  , situate  at ,  the  folio-wing  documents  name¬ 
ly-.-,  and  that  the . be  at  liberty  to  inspect  and  peruBe  the  documents 

so  produced,  and  to  make  notes  of  their  oontents.  In  the  meantime  it  is  or¬ 
dered  that  all  further  proceedings  be  stayed  and  that  the  costs  of  this  appli- 


No.7. 


Notice  to  produce  Documents.  (Or.  11,  r.  16.) 

(Title  as  in  No.  1,  Supra.) 

Take  notice  that  the  (plaintiff  or  defendant)  requires  you  to  produoe 
for  his  inspection  the  following  documents  referred  to  in  your  [plaint  or 
written  statement  or  affidavit  dated  the— .'..day  of— ...11— ] 

[Describe  documents  required.] 


X.  Y.  Pleader  for  the . 

To  Z.,  pleader  for  the . 


No.  8. 

Notice  to  inspect  Documents.  (Or.  11,  r.  17.) 

(Title  as  in  No.  1,  Supra.) 

Take  notice  that  you  can  inspeot  the  documents  mentioned  in  yonr 

notion  of  the . day  of . 11.. .[except  the  documents  numbered.. ....in  that 

notice]  at  [insert  place  of  inspection]  on  Thursday  next,  the . instant,  be¬ 

tween  the  hours  of  12  and  4  o’olook. 
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Or,  that  the  [plaintiff  or  defendant]  objects  to  giving  yon  inspection  of 
documents  mentioned  in  your  notice  of  the  day  of  ..  .  11. ..on  the  ground 
that  [stale  the  ground]— 


Notice  to  admit  Documents.  (Or.  12,r.  3.) 

(Title  as  in  No.  I,  Supra.) 

Take  notice  that  plaintiff  [or  defendant]  in  this  suit  proposes  to  adduce 
in  evidence  the  several  documents  hereunder  specified,  and  that  the  same 
may  be  inspected  by  the  defendant  [or  plaintiff],  his  pleader  or  agent,  at...— 

on . between  the  hours  of . ;  and  the  defendant  [or  plaintiff]  is  hereby 

required  within  forty-eight  hours  from  the  last-mentioned  hour,  to  admit  that 
such  of  the  said  documents  as  are  specified  to  be  originals  were  respectively 
written,  signed  or  executed  as  they  purport  respectively  to  have  been ;  that 
such  as  are  specified  as  copies  are  true  copies;  and  such  documents  as  are  stated 
to  have  been  served,  sent  or  delivered  were  so  served,  sent  or  delivered,  res¬ 
pectively,  saving  all  just  exceptions  to  the  admissibility  of  all  such  documents 
as  evidenoe  in  this  suit. 

G.  H.,  pleader  [or  agent]  for  plaintiff  (or  defendant] 

To  E.  F ,  pleader  [or  agent]  for  defendant  [or  plaintiff]. 

[Here  describe  the  documents  and  specify  as  to  each  document  whether  it 
is  original  or  a  copy.] 


No.  10. 

Notice  to  admit  Facts.  (Or.  12,  r.  5.) 

(Title  as  in  No.  1,  Supra.) 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  suit  requires  the 
defendant  [or  plaintiff]  to  admit,  for  the  purposes  of  this  suit  only,  the  seve¬ 
ral  facts  respectively  hereunder  specified ;  and  the  defendant  [or  plaintiff]  is 
hereby  required,  within  six  days  from  the  service  of  this  notice,  to  admit  the 
said  several  facts,  saving  all  just  exceptions  to  the  admissibility  of  such  facts 
as  evidence  in  this  suit. 

G.  H.,  pleader  [or  agent ]  for  plaintiff  [or  defendant]. 

To  E.  F.,  pleader  [or  agent]  for  defendant  [or  plaintiff ]. 

The  facts,  the  admission  of  which  is  required,  are — 

1.  That  M.  died  on  the  1st  Chingam,  1090. 

2.  That  ho  died  intestate. 

3.  That  N.  was  his  only  lawful  son. 

4.  That  0.  died  on  the  1st  Kanni,  1096. 

5.  That  O.  was  never  married. 


1007 


Appendix  C  ]  THE  CIVIL  PBOOKDCKB  CODE 


Admission  of  facts  pursuant  to  Notice.  (Or- 12.  r.  5 ) 

(Title  as  in.  No.  1,  Supra.) 

Tha  defendant  [or  plaintiff]  in  this  suit,  for  tha  purposes  of  this  suit 
only,  hereby,  admits  tha  several  facts  respectively  hereunder  specified,  sub¬ 
ject  to  the  qualifications  or  limitations,  if  any,  hereunder  specified,  saving 
all  just  exceptions  to  the  admissibility  of  any  such  facts,  or  any  of  them,  as 
evidence  in  this  suit : 

Provided  that  this  admission  is  made  for  the  purposes  of  this  suit 
only,,  and  is  not  an  admission  to  be  used  against  tho  defendant  [or  plaintiff! 
on  any  other  occasion  or  by  any  one  other  than  the  plaintiff  [or  defendant, 
or  party  requiring  the  admission]. 

E,  1?.,  pleader  [or  agent}  for  defendant  [or  plaintiff].  To  G.  H.,  pleader 
[lor  agent}  for  plaintiff  [or  defendant]. 


Facts  admitted. 

Qualifications  or  limitations,  if  any, 
snbject  to  whioh  they  are  admitted. 

1.  That  M-^died  on  lat  Ohingam 

1. 

2.  That  he  died  intestate 

2. 

3.  But  not  that  he  was  his  only  law¬ 

3.  That  N.  was  his  lawful-son 

ful  son. 

4.  That  0.  died 

4.  But  not  that  he  died  on  the  1st 
Kanni  1096. 

5.  That  0.  was  never  married 

5. 

No.  12. 

Notice  to  Produce  (General  Form).  (Or.  12,  r.  8.) 

(Title  as  in  No.  1,  Supra.) 

Take  notice  that  yon  are  hereby  required  to  produce  and  show  to  ths 
Court  at  the  first  hearing  of  this  suit  all  books,  papers,  letters,  copies  of 
letters  and  other  writings  and  documents  in  your  custody,  possession  or 
power,  containing  any  entry,  memorandum  or  minute  relating  to  the  mat¬ 
ters  in  question  in  the  suit,  and  particularly 

G.  H„  pleader  [or  agent]  for  plaintiff  [or  defendant ] 

To  E.  F.,  pleader  [or  agent]  for  defendant  [or  plaintiff.] 
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DECREES. 

No  1. 

Deer ee  !n  Original  Suit.  (Or.  20,  rr.  6,  7.) 

{Title.) 

Claim  for . 

This  suit  coming  on  this  day  for  final  disposal  before . in  the 

presence  of...  .  for  the  plaintiff  and  of....:. for  the  defendant,  it  is  ordered 

and  decreed  that  ....  and  that  the  sum  of  Rs . be  paid  by  the...— to  the— 

on  account  of  the  costs  of  this  suit,  with  interest  thereon  at  the  rate  of . 

per  cent,  per  annum  from  this  date  to  date  of  realization. 

Given  under  my  hand  and  the  seal  of  the  Court  this  -  -"day  of . 

XI...  . 

Judge. 

Costs  of  Sait. 

Plaintiff.  j  Defendant. 

Rs.  Ch. 

1.  Stamp  of  plaint 

2.  Do.  power 

3.  Do.  exhibits 

4.  Pleader’s  fee  on  Rs.  ... 

5.  Subsistence  for  witnes- 

6.  Commissioner’s  fee  ... 

7.  Service  of  process 


Total 
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Ho.  2. 

Simple  Money  Decree.  (Section  31.) 

(Title.) 

Claim  for . . 

This  suit  coming  on  this  day  for  final  disposal  before . in  the  pre¬ 
sence  of . for  the  plaintiff  and  of . for  the  defendant,  it  is  ordered 

that  the . do  pay  to  the-.. ..sum  of  Es . with  interest  thereon  at  the 

rata  of . per  cent,  per  annum  from... . to  the  date  of  realization  of  the 

said  sum  and  do  also  pay  Es . the  costs  of  this  suit,  with  interest  thereon 

at  the  rate  of . per  cent,  per  annum  from  this  date  to  the  date  of  realiza- 

Giyen  under  my  hand  and  the  seal  of  the  Court,  this  day  of . 11... 

Judge. 

Costs  of  Suit. 

Plaintiff.  j  Defendant. 


[Es.  [Ch.  C.|  |  Es,  |  Oh.  C. 

1.  Stamp  for  plaint  ...j  I  1  Stamp  for  power  ..  I 

2.  Do.  power  ...|  [  Do.  petition  ..  |  i 

3.  Do.  exhibits.  ...  |  [  Pleader’s  fee  ...i 

i.  Pleader’s  fee  oi i  Es.  ...  j  [  Subsistence  for  witnes-  I 

!  ses 

5.  Subsistence  for  wit-  I  ;  Service  of  process 

nesses.  ...  !  Commissioner’s  fee 

6.  Commissioner’s  fee  ...  J 

7.  Service  of  process  ...  j 

Total.  ...  |  i  [Total.  ...  I  I 


Decree  for  sale  of  hypothecated  property  in  default  of 
payment. 

(Title.) 

This  Court  doth  order  and  decree  that  the  defendant  do  pay  plaintiff 
Es. . .together  with  Es. ...the  interest  on  the  principal  amount  of  Es . at 
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decree  and  with  further  interest  on  the  said  amount  at . per  cent,  per 

mensem  from  the  latter  date  up  to  the  date  of  payment ;  and  this  Court 

doth  further  order  that  the  defendant  do  pay  to  the  plaintiff  Es. . ....for 

Ms  oosts  in  this  Court ;  and  this  Court  doth  further  order  and  decree  that 

upon  the  defendant  paying  to  the  plaintiff  or  into  Court  on  or  before . 

the  principal,  interest  and  costs  as  aforesaid,  the  plaintiff  do  deliver  up  to 
defendant  or  to  such  person  as  he  may  appoint  in  this  behalf,  all  documents 
in  his  possession  or  power  relating  to  the  property  hypothecated  and  des¬ 
cribed  in  the  schedule  hereunto  annexed  ;  and  that  in  default  of  payment  of 
the  sums  aforesaid  on  or  before  the  date  specified,  the  said  hypothecated 
property  or  a  sufficient  portion  thereof  be  soid  and  that  the  prooeeds  of  such 
sale  (after  defraying  thereout  the  expenses  of  the  sale)  be  paid  into  Court 
and  applied  in  payment  of  what  shall  be  found  due  to  the  plaintiff  for 
principal,  interest  and  costs  as  aforesaid,  and  that  the  balance,  if  any,  ba 
paid  to  the  defendant  or  other  person  entitled  to  receive  it. 

{Here  enter  schedule  of  hypothecated  property.) 


Decree  for  Rectification  of  Instrument. 

{Title.) 

It  is  hereby  declared  that  the . dated  the-..day  of . 11. -does  not 

truly  express  the  intention  of  the  parties  to  such . 

And  it  is  decreed  that  the  said..._be  rectified  by . 


No.  5. 

Decree  to  set  aside  a  transfer  in  fraud  of  creditors. 

Title. ) 

It  is  hereby  declared  that  the . ,  dated  the . day  of..  ...11„,  and 

made  between . and . .  is  void  as  against  the  plaintiff  and  all  the  other 

creditors,  if  any,  of  the  defendant.  ! 


Injunction  against  Private  Nuisance. 

{Title.) 

Let  the  defendant . his  agents,  servants  and  workmen,  be  perpe¬ 

tually  ieSt&uied  frdfii  burning,  of  cafising'td  be  biitht,  shjr  bricks  on  the 
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defendant’s  plot  of  land  marked  B  in  the  annexed  plan,  so  as  to  occasion  a 
nuisance  to  the  plaintiff  as  the  owner  or  occupier  of  the  dwelling-house  and 
garden  mentioned  in  the  plaint  as  belonging  to  and  being  occupied  by  the 
plaintiff. 


Injunction  against  building  higher  than  old  level. 

(Title.) 

Let  the  defendant__  ,  his  contractors,  agents  and  workmen,  be  per¬ 
petually  restrained  from  continuing  to  erect  upon  his  premises  in  .  ...any 
house  or  building  of  a  greater  height  than  the  buildings  which  formerly  stood 
upon  his  said  premises  and  which  have  been  recently  pulled  down,  so  or  in 
sueh  manner  as  to  darken,  injure  or  obstruot  such  of  the  plaintiff’s  windows 
in  his  said  premises  as  are  anoient  lights. 

No.  8. 

Injunction  restraining  use  of  Private  Road. 

(Title.) 

Let  the  defendant . . ,  his  agents,  servants  and  workmen,  be  perpe¬ 

tually  restrained  from  using  or  permitting  to  be  used  any  part  of  the  lane  at 
. ,  the  soil  of  whioh  belongs  to  the  plaintiff,  as  a  carriage-way  for  the  pas¬ 
sage  of  carts,  carriages  or  other  vehicles,  either  going  to  or  from  the  land 
marked  B  in  the  annexed  plan  or  for  any  purpose  whatsoever. 

No.  9. 

Preliminary  Decree  in  an  Administration  suit. 

(Title.) 

It  is  ordered  that  the  following  accounts  and  inquiries  be  taken  and 
made ;  that  is  to  say — 

In  creditor’s  suit — 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all  the 
other  creditors  of  the  deceased. 

In  suits  by  legatees — 

.....  2.  That  an  acoount  be  taken  of  the  legaoies  given  by  the  testator’s 

will. 
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In  suits  by  next-of-kin — 

3.  That  an  inquiry  be  made  and  account  taken  of  what  or  of  what 
share,  if  any,  the  plaintiff  is  entitled  to  as  next-of-kin  [or  one  of  the  next-of- 
kin]  of  the  intestate. 

[After  the  first  paragraph,  the  decree  will,  where  necessary,  order,  in 
a  creditor’s  suit,  inquiry  and  accounts  for  legatees,  heirs-at-law  and  next-of- 
kin.  In  suits  by  claimants  other  than  creditors,  after  the  first  paragraph,  in 
all  cases,  an  order  to  inquire  and  take  an  account  of  creditors  will  follow 
the  first  paragraph  and  such  of  the  others  as  may  be  necessary  will  follow, 
omitting  the  first  formal  words.  The  form  is  continued  as  in  a  creditor's  suit.] 

4.  An  account  of  the  funeral  and  testamentary  expenses. 

5.  An  account  of  the  movable  property  of  the  deceased  come  to  the 
hands  of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order  or 

6.  An  inquiry  what  part  (if  any)  of  the  movable  property  of  the  de¬ 
ceased  is  outstanding  and  undisposed  of. 

7.  And  it  is  further  ordered  that  the  defendant  do,  on  or  before  the 

. day  of . next,  pay  into  Court  all  sums  of  money  which  shall  be  found 

to  have  come  to  his  hands,  or  to  the  hands  of  any  person  by  his  order  or  for 

8.  And  that  if  the . *  shall  find  it  neoessary  for  carrying  out  the 

objects  of  the  suit  to  sell  any  part  of  the  movable  property  of  the  deceased, 
that  the  same  be  sold  accordingly  and  the  proceeds  paid  into  Court. 

9.  And  that  Mr.  E.  F.  be  receiver  in  the  suit  (or  proceeding)  and  re¬ 
ceive  and  get  in  all  outstanding  debts  and  outstanding  movable  property  of 

the  deceased,  and  pay  the  same  into  the  hands  of  the . •  (and  shall  give 

security  by  bond  for  the  due  performance  of  his  duties  to  the  amount  of . 

10.  And  it  is  further  ordered  that  if  the  movable  property  of  the  de¬ 
ceased  be  found  insufficient  for  oarrying  out  the  objects  of  the  suit,  then  the 
following  further  inquiries  be  made,  and  accounts  taken,  that  is  to  say — 

(a)  an  inquiry  what  immovable  property  the  deceased  was  seiz¬ 

ed  of  or  entitled  to  at  the  time  of  his  death ; 

(b)  an  inquiry  what  are  the  incumbrances  (if  any)  affecting  the 

immovable  property  of  the  deceased  or  any  part  thereof  ; 


"Here  insert  name  of  proper  officer. 
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(c)  an  account,  so  far  as  possible,  of  what  is  due  to  the  several 
incumbrancers,  and  to  include  a  statement'  of  the  priorities 
of  such  of  the  incumbrancers  as  shall  consent  to  the  sale 
hereinafter  directed. 

11.  And  that  the  immovable  property  of  the  deceased,  or  so  much 
thereof  as  shall  be  necessary  to  mate  up  the  fund  in  Court  sufficient  to  carry 
out  the  object  of  the  suit,  be  sold  with  the  approbation  of  the  Judge,  free 
from  incumbrances  (if  any} "of  such  incumbrancers  as  shall  Consent  to  the 
sale  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

1?,  And  it  is  ordered  that  G.  H.  shall  have  the  conduct  of  the  sale  of 
;the  immovable  property,  and  shall'  prepare  the  conditions  and  contracts  of 
sale  subject  to  the  approval  of  the . *and  that  in  case  any  doubt  or  diffi¬ 

culty  shall  arise  the  papers  shalfbe  submitted  to  the  Judge  to  settle. 

13.  And  it  is  further  ordered  that,  for  the  purpose  of  the  inquiries 
hereinbefore  directed! the!.... *  shall  advertise  in  the  newspapers  according 
to  the  practice  of  the  Court,  or  shall  make  such  inquiries  in  any  other  way 
which  shall  appear  to  the'.:....*  to  give  the  most  useful  publicity  to  such  in- 

14.  And  it  is  ordered  that  the  above  inquiries  and  accounts  be  made 
and  taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before 

.the . .day  of. . ,  and  that  the . *do  certify  the  result  of  the' inquiries, 

and  the  accounts,  and  that  all  other  acts  ordered  are  completed,  and  have  his 
certificate  in  that  behalf  ready  for  the  inspection  of  the  parties  on  the . 

*<tSyr66S.rj'r  ;  :  1  ii:  "'  " 

15.  And,  lastly,  it  is  ordered  .that  this  suit  [or  proceeding]  stand  ad¬ 
journed  for  making  final  decree  to  the . day  of . 

[Such  part  only  of  this  decree  is  to  be  used  as  is  applicable  to  the  par¬ 
ticular  case.]  . '■  . ■ . . 

Nh!  16. 

Final  Decree  in  an  Administration  suit  by  a  Legatee. 

C&u.) . 

1.  In  is  ordered  that  the  defendant . do,  on  or  before  the . day 

of . ,  pay  into  Court  the  sum  of  Rs . .  the  balance  by  the  said  certifi¬ 
cate  fottndrtohe  due'from  the  said  defendan^on  account  of  the'estate  of . 

the  testator,  and  aiso  the  sum  of  Rs..'.i..'.ior  interest,  af  the  rate  of  Rs . 

per  cent.,  per  annum,  from  the . .day  of . to  the:..... day  of.1: . amount¬ 
ing  together  to  the  sum  of  Rs.. . ; 
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2.  Let  the . *  of  the  said  Court  tax  the  costs  of  the  plaintiff  and  de¬ 

fendant  in  this  suit,  and  let  the  affiount  Of  the  said  costs,  when  so  tailed,  be 

paid  out  of  the  said  sum  of  Es . ordered  to  be  paid  into  Court  as  aforasaid> 

as  follows ; — 

(а)  The  costs  of  the  plaintiff  to  Mr . his  Vakil  [or  pleajifr]  .or 

and  the  costs  of  the  defendant  to  Mr . .  his  Vakil  [or 

pleader.] 

(б)  And  (if  any  debts  are  due)  with  the  residue'  of  the  skid  suin  of 

Bs......,after  payment  of  the  plaintiff’s  and  defendant’s 

costs  as  aforesaid;  let  the  shins,  found  to  be  owing  t6  the 
several  creditors  mentioned  in  the... ...schedule  to  the  cer¬ 
tificate,  of  the . *,  together  with  subsequent  interest  on 

such  of  the  debts  as  bear  interest,  be  paid  ;  and,  after  mak¬ 
ing  such  payments,  let  the  amount  coming  to  the  several 
legatees  mentioned  in  the.. ....schedule,  together  with  sub¬ 
sequent  interest  (to  be  Verified  as  aforesaid),  be  paid  to 
them. 

3.  And  if  there  should  then  be  Any  residue,  let  the  same  be  paid  to 
the  residuary  legatee. 


No.  11. 

Preliminary  Decree  in  an  A  dministration  suit  by  a  Legatee, 
where  an  Executor  is  held  personally  liable  for  the 
payment  of  Legacies. 

(Title.) 

1.  It  is  declared  that  the  defendant  is  personally  liable  to  pay  the 

legacy  of  Es . bequeathed  to  the  plaintiff ; 

2.  And  it  is  ordered  that  ah  account  be  taken  of  what  is  due  for  prin¬ 
cipal  and  interest  on  the  said  legacy  ; 

t.  And  if  is  also  ordered  fhaf  the  defendant  do,  within . weeks 

after  the . date  of  the  certificate  of  the . *,  pay  to  the  plaintiff  the 

athouht  of  what  the . *  Sh&ll  certify  to  be'  Me  foi  pitocip’dl  aihd  fat'Orest; 

i.  And  it  is  ordered  that  the  defendant  do  pay  the  plaintiff  his  costs 
of  suit,  the  same  to  he  taxed  in  case  the  parties  differ. 

"Here  insert;  name  of  proper  otSeer, 
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No.  12. 

Final  decree  in  an  Administration-suit  by  next-of-kin. 

(Title). 

1.  Let  the _ *  of  the  said  Court  tax  the  costs  of  the  plaintiff  and 

defendant  in  this  suit,  and  let  the  amount  of  the  said  plaintiff’s  costs,  when 

so  taxed,  be  paid  by  the  defendant  to  the  plaintiff  out  of  the  sum  of  Rs  . 

the  balance  by  the  said  certificate  found  to  be  due  from  the  said  defendant 
on  account  of  the  personal  estate  of  E.  E.,  the  intestate,  within  one  week 

after  the  taxation  of  the  said  costs  by  the  said . *,  and  let  the  defendant 

retain  for  her  own  use  out  of  such  sum  her  costs,  when  taxed. 

2.  And  it  is  ordered  that  the  residue  of  the  said  sum  of  Rs...... ,  after 

payment  of  the  plaintiff’s  and  defendant's  costs  as  aforesaid,  be  paid  and  ap¬ 
plied  by  defendant  as  follows 

(a)  Let  the  defendant,  within  one  week  after  the  taxation  of  the 
said  costs  by  the...*  as  aforesaid,  pay  one-third  share  of  the 
said  residue  to  the  plaintiffs  A.  B.,  and  C.  D„  his  wife,  in 
her  right  as  the  sister  and  one  of  the  next-of-kin  of  the 
said  E.  F„  the  intestate. 

(i)  Let  the  defendant  retain  for  her  own  use  one  other  third 
share  of  the  said  residue,  as  the  mother  and  one  of  the 
next-of-kin  of  the  said  E,  F.,  the  intestate. 

(c)  And  let  the  defendant,  within  one  week  after  the  taxation  of 
the  said  costs  by  the..-*  as  aforesaid,  pay  the  remaining  one- 
third  share  of  the  said  residue  to  O.  H.,  as  the  brother  and 
the  other  next-of-kin  of  the  said  E.  F„  the  intestate. 


Preliminary  Decree  in  a  suit  for  Dissolution  of  Partnership 
and  the  taking  of  Partnership  Accounts. 

(Title.) 

It  is  declared  that  the  proportionate  shares  of  the  parties  in  the  part¬ 
nership  are  as  follows 

It  is  declared  that  this  parnership  shall  stand  dissolved  [or  shall  be 

deemed  to  have  been  dissolved]  as  from  the . day  of . ,  and  it  is  ordered 

that  the  dissolution  thereof  as  from  that  day  be  advertised  in  the  .  ... 
Gazette,  etc. 
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And  it  is  ordered  that  . be  the  receiver . of  the  partnership-estate 

and  effects  in  this  suit  and  do  get  in  all  the  outstanding  book-debts  and 
claims  of  the  partnership. 

And  it  is  ordered  that  the  following  accounts  be  taken : — 

1.  An  account  of  the  credits,  property  and  effects  np.w  belonging  to 
the  said  partnership ; 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership; 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff 
and  defendant,  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and 
marked  (A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered  that  the  good-will  of  the  business  heretofore  carried 
on  by  the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stook- 

in-trade,  be  sold  on  the  premises,  and  that  the . *  may,  on  the  application 

of  any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any  of  the  lots  at  suoh 
sale,  and  that  either  of  the  parties  is  to  be  at  liberty  to  bid  at  the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taken,  and  all  the  other 

acts  required  to  be  done  be  completed,  before  the . day  of . .  and  that 

the  .  ...*  do  certify  the  result  of  the  accounts,  and  that  all  other  aots  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of 
the  parties  on  the . day  of... 

And,  lastly,  it  is  ordered  that  this  suit  stand  adjourned  for  making  a 
final  decree  to  the . day  of  .... 


Final  Decree  In  a  suit  for  Dissolution  of  Partnership  and  the 
taking  of  partnership  accounts. 

{Title.) 

It  is  ordered  that  the  fund  now  in  Court,  amounting  to  the  sum  of  Bs.... 
be  applied  as  follows  : — 

1.  In  payment  of  the  debts  due  by  the  partnership  set  forth  in  the 
in  the  certificate  of  the  . *  amounting  in  the  whole  to  Bs....... 


:  prop es  officer. 

1017 


Appendix  D  ]  THE  CIVIL  PROCEDURE  OODE 


2.  In  payment  of  the  ec 


[These  a 


ts  mast  be  ascertained  before  the  di 


is  drawn  «p.] 


3.  In  payment  of  the  sum  of  Rs . to  the  plaintiff  as  his  share  of 

the  partnership-assets,  of  the  sum  of  Rs. . being  the  residue  of  the  said 

sum  of  Rs . now  in  Court,  to  the  defendant  as  his  share  of  the  partner¬ 

ship-assets. 

[  Or,  And  that  the  remainder  of  the  said  sum  of  Rs . be  paid  to  the 

said  plaintiff  (or  defendant)  in  part  payment  of  the  sum  of  Rs . certified 

to  be  due  to  him  in  respect  of  the  partnership-accounts.] 

i.  And  that  the  defendant  [or  plaintiff]  do  on  or  before  the . daj 

of-.— pay  to  the  plaintiff  [or  defendant]  the  sum  of  Rs . being  the  balance 

of  the  said  sum  of  Rs . due  to  him,  which  will  then  remain  due. 


Decree  for  Recovery  of  Land  and  Mesne  Profits. 

(Title.) 

It  is  hereby  decreed  as  follows  : — 

1.  That  the  defendant  do  put  the  plaintiff  in  possession  of  ths  pro¬ 
perty  specified  in  the  schedule  hereunto  annexed. 

2.  That  the  defendant  do  pay  to  the  plaintiff  tire  sum  of  Rs . with 

interest  thereon  at  the  rate  of.,.  .  per  cent,  per  annum  to  the  date  of  reali¬ 
sation  on  account  of  mesne  profits  which  have  accrued  due  prior  to  the  insti¬ 
tution  of  the  suit.  i 

Or 

2.  That  an  inquiry  be  made  as  to  the  amount  of  mesne  profits  which 
have  accrued  due  prior  to  the  institution  of  the  suit. 

3.  That  an  inquiry  he  made  as  to  the  amount  of  mesne  profits  from 
the  institution  of  the  suit  until  [the  delivery  of  possession  to  the  decree- 
holder]  [the  relinquishment  of  possession  by  the  judgment-debtor  with 
notioe  to  the  decree-holder  through  the  Court]  [the  expiration  of  three  years 
from  the  date  of  the  decree]. 

Schedule. 
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EXECUTION. 

No.  1. 

Notice  to  show  cause  why  a  payment  or  adjustment  should 
not  be  recorded  as  certified.  (Or.  21,  r.  2.) 

(Title.) 

To 

Whereas  in  execution  of  the  decree  in  the  above-named  suit . has 

applied  to  this  Court  that  the  sum  of  Es . recoverable  under  the  decree 

has  been  and  should  be  recorded  as  certified,  this  is  to  give  you  not¬ 
ice  that  you  are  to  appear  before  this  Court  on  the . day  of . 11 .  to 

show  cause  why  the  aforesaid  should  not  be  recorded  as  certified. 

Given  under  my  hand  and  the  seal  of  the  Court,  this _  day . 11... 

Judge. 


No.  2. 

Precept.  (Section  39.) 

(Title). 

Upon  hearing  the  decree-holder  it  is  ordered  that  this  precept  be  sent 

to  the  Court  of . at . under  Section  39  of  the  Code  of  Civil  Procedure, 

with  directions  to  attach  the  property  specified  in  the  annexed  schedule,  and 
to  hold  the  same  pending  any  application  which  may  be  made  by  the  decree- 
holder  for  execution  of  the  decree. 

Sahedule. 

Dated  the . day  of . 11... 


Order  sending  Decree  for  Execution  to  another  Court . 

(Or.  21,  r.  5.) 

(Title.) 

Whereas  the  decree-holder  in  the  above  suit  has  applied  to  this  Court 

for  a  certificate  to  be  sent  to  the  Court  of . at . for  execution  of  the 

deoreein  the  above  suit  by  the  said  Court,  alleging  that  the  judgment-debtor 
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resides  or  has  property  within  the  local  limits  of  the  jurisdiction  of  the  said 
Court,  and  it  is  deemed  necessary  and  proper  to  send  a  certificate  to  the  said 
Court  under  Order  XXI  Rule  o,  of  the  Oodo  of  Civil  Procedure,  it  is 
Ordered: 

That  a  copy  of  this  order  Ire  sent  to  ..  ..with  a  copy  of  the  decree  and 
of  any  order  which  may  have  been  made  for  execution  of  the  same  and  a 
certificate  of  non-satisfaction. 

Dated  the  ...day  of . 11... 


Certificate  of  non-satisfaction  of  Decree.  (Or.  21,  r.  5.) 

(Title.) 

Certified  that  no  (1)  satisfaction  of  the  decree  of  this  Court  in  suit  No, 

-.■■■of  11 . a  copy  of  which  is  hereunto  attached,  has  been  obtained  by 

execution  within  the  jurisdiction  of  this  Court. 

. Dated  the . day  of . 11... 

Judge. 

[(1)  If  partial,  strike  out  "no"  and  state  to  what  extent.] 


Certificate  of  Execution  of  Decree  transferred  to  another  Court 
(Or.  21,  r.  5.) 

_  (Title.) 


Number  of  suit 
and  the  Court  by 
which  the  decree 
was  passed. 

Names  of  parties 

Date  of  applica¬ 
tion  for  execution 

Number  of  the 

Processes  issued 

j 

1 

1  10 

How  the  case  is 
disposed  of. 

Remarks.  * 

1 

s 

4 

— 

6 

fis.  eh.  oi 

7 

Rs.  ch.  c. 

8 

i 

9 

Signature  of  Judge 
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[ When  attachment  and  sale  of  immovable  property  is  sought.) 

Description  and  specification  of  property. 

The  undivided  one-third  share  of  the  judgment-debtar  in  a  house 
situated  in  the  village  of . ,  value  Bs.  40,  and  bounded  as  follows : — 

East  by  G’s  house ;  west  by  H’s  house ;  south  by  public  road ;  north  by 
private  lane  and  J’s  house. 

I . deolare  that  what  is  stated  in  the  above  description  is  true  to  the 

best  of  my  knowledge  and  belief,  and  so  far  as  I  have  been  able  to  ascertain 
the  interest  of  the  defendant  in  the  property  therein  specified. 

Signed  .  ....  Decree-holder. 


No.  7. 

Notice  to  show  Cause  why  execution  should  not  issue. 

(Or.  21,  r.  20.) 

(Title.) 

To 

Whereas.. .—has  made  application  to  this  Court  for  execution  of 

decree  in  Suit  No. . of  11 . on  the  allegation  that  the  said  decree  has 

been  transferred  to  him  by  assignment,  this  is  to  give  you  notice  that  you 

are  to  appear  before  this  Court . on  the . day  of . 11...,  to  show  cause 

why  execution  should  not  be  granted. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  —day  of— ...  11- 

No.  8. 

Warrant  of  attachment  of  Movable  Property  in  execution 
of  a  decree  for  money.  (Or.  21,  r.  28.) 

(Title.) 

To 

The  Amin  of  the  Court. 

Whereas . was  ordered  by  decree  of  this  Court  passed  on  the . 

day  of . 11...,  in  Suit  No. . of . 11...  to  pay  to  the  plaintiff  the  sum  of 

Bs . as  noted  in  the  margin ;  and  where¬ 
as  the  said  sum  of  Rs . has  not  been 

paid ;  These  are  to  oommand  yon  to  at- 

taoh  the  movable  property  of  the  said . 

as  set  forth  in  the  schedule  hereunto  an¬ 
nexed  or  which  shall  be  pointed  out  to 

you  by  the  said . and  unless  the  said... 

. shall  pay  to  you  the  said  sum  of  Bs. 

. together  with  Rs .  the  eoBts  of 

this  attachment,  to  hold  the  same  until 


Principal 


farther  orders  from  this  Court. 
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You  are  further  commanded  to  return  this  warrant  on  or  before  the  .. 
day  of  ...11...,  with  an  endorsement  certifying  the  day  on  which  and  man¬ 
ner  in  which  it  has  been  executed,  or  why  it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of  11 . 

Schedule. 


No.  9. 

Warrant  for  seizure  of  specific  movable  property 
adjudged  by  decree.  (Or.  '21,  r.  29.) 

(Title.) 

To 

The  Amin  of  the  Court. 

Whereas...  ..was ordered  by  decree  of  this  Court  passed  on  the . 

day_-.ll..-,  in  Suit  No . of  11...,  to  deliver  to  the  plaintiff  the  movable 

property  (or  a  . share  iu  the  movable  property)  specified  in.  the  sohedule 

hereunto  annexed,  and  whereas  the  said  property  (or  share  has  not  been  de- 

These  are  to  command  you  to  seize  the  said  movable  property  (or  a 

. share  of  the  said  movable  property)  and  to  deliver  it  to  the  plaintiff  or 

to  such  person  as  he  may  appoint  in  his  behalf. 


Given  under 

11 . 


hand  and  the  seal  of  the  Court,  this . day  of. 


Schedule. 


No.  10. 

Notice  to  state  objections  to  draft  of  document. 

(Or.  21,  r.  32). 

(Title.) 

To 

Take  notice  that  on  the . day  of . 11  ,  the  decree-holder  in  the 

above  suit  presented  an  application  to  this  Court  that  the  Court  may  execute 
on  your  behalf  a  deed  of . whereof  a  draft  is  hereunto  annexed,  of  the 
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immovable  property  specified  hereunder  and  that  the . day  of . IX-..,  is 

appointed  top  the  hearing  of  the  said  application,  and  that  you  are  at  liberty 
to  appear  on  the  said  day  and  to  state  in  writing  any  objections  to  the  said 
draft, 

Deseription  of  Property. 

Given  under  my  band  and  the  seal  of  the  Court,  this . day  of*.... 

11.... 

fudge. 


No.  11. 

Warrant  to  the  Amin  to  give  possession  of  land,  etc, 

(Or.  21,  r.  133). 

{Title.) 

To 

The  Amin  of  the  Court. 

Whereas  the  undermentioned  property  in  the  occupancy  of...„ 

has  been  decreed  to . ,  the  plaintiff  in  this  suit ;  You  are  hereby  directed 

to  put  the  said . in  possession  of  the  same,  and  you  are  hereby  authorised 

to  remove  any  person  bound  by  the  decree  who  may  refuse  to  vacate  the 


11. 


Given  under  my  hand  and  the  seal  of  the  Court,  this  . day  of.*... 


Sekedule. 


Judge. 


No.  12. 

Notice  to  show  cause  why  warrant  of  arrest 
should  not  issue.  (Or.  21,  r.  35.) 

{Title.) 

To 

Whereas . has  made  application  to  this  Court  for  execution  of  de¬ 
cree  in  suit  No  .  ...of  11 . by  arresi  and  imprisonment  of  your  person, 

you  are  hereby  required  to  appear  before  this  Court  on  the . day  of...*, 

11...,  to  show  cause  why  you  should  not  be  committed  to  the  civil  prison  in 
execution  of  the  said  decree. 

Given  under  my  hand  and  the  seal  of  the  Court,  this....*day  of... . 


im 
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No.  13. 

■Warrant  of  arrest  in  execution.  (Or.  21,  r.  86.) 

(Title.) 

To 

Whereas . was  adjudged  by  a  deeree  of  the  Court  in  Suit  No. . 

of  11...,  dated  the— day  of . 11...,  to  pay  to  the  decree-holder  the. sura 

of  Bs . as  noted  in  the  margin  and 

whereas  the  said  sum  of  Bs . has 

net  been  paid  to  the  said  decree- 
holder  in  satisfaction  of  the  said  de¬ 
cree,  these  are  to  command  you  to 
arrest  the  said  judgment-debtor  and 
unless  the  said  judgment-debtor  shall 
pay  to  you  the  said  sum  of  Bs . to¬ 

gether  with  Bs  ..— for  the  osts  of 
executing  this  process,  to  bring  the 
all  convenient  speed.  You  are  further 

commanded  to  return  this  warrant  on  or  before  the . day  of . 11.-,  with 

an  endorsement  certifying  the  day  on  which  and  manner  in  which  it  has 
been  executed,  or  the  reason  why  it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11 . 


JL 

Prinoipal 

1 

Execution 

i 

said  defendant  before  the  Court  with 


Warrant  of  committal  of  judgment-debtor  to  jail. 

(Or.  21,  r.  38.) 

(Title.) 

To 

The  Officer  in  charge  of  the  Jail  at . . 

WHEREAS— ...who  has  been  brought  before  this  Court  this  day  of...... 

11...,  under  a  warrant  in  execution  of  a  decree  -which  was  made  and  pro¬ 
nounced  by  the  said  Court  on  the . day  of— 11...,  and  by  which  decree 

it  was  ordered  that  the  said...,  ..should  pay . ;  and  whereas  the  said. . has 

not  obeyed  the  decree,  nor  satisfied  the  Court  that  he  is  entitled  to  be  dis¬ 
charged  from  custody  :  You  are  hereby  commanded  and  required  to  take  and 
receive  the  said— -into  the  civil  prison  and  keep  him  imprisoned  therein 
for  a  period  not  exceeding . or  until  the  said  decree  shall  be  fully  satisfied, 
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or  the  said . shall  be  otherwise  entitled  to  be  released  according  to  the 

terms  and  provisions  of  Section  50  of  the  Code  of  Civil  Procedure  and  the 
Court  does  hereby  fix . annas  per  diem  as  the  rate  of  the  monthly  allow¬ 

ance  for  the  subsistence  of  the  said, .....during  his  confinement  under  this 
warrant  of  committal. 

Given  under  my  signature  and  the  seal'of  the  Court,  this . day  of . 


No.  15. 


Order  for  the  Release  of  a  person  imprisoned  in 
execution  of  a  decree.  (Sections  50,  51.) 

(nth.) 

To 

The  Officer  in  charge  of  the  Jail  at . 

Under  orders  passed  this  day,  you  are  hereby  directed  to  set  free, 
judgment-debtor  now  in  your  custody. 

Dated . 


Judge. 


No.  16. 

Attachment  in  Execution. 

P rohibitory  Order,  where  the  Property  to  he  attached  consists 
of  Movable  Property  to  which  the  defendant  is  entitled 
subject  to  a  Lien  or  Right  of  some  other  person  to  the 
immediate  possession  thereof. 

(Or.  21,  r.  44.) 

[Title.) 

To 

Whereas . has  failed  to  satisfy  a  decree  pnssed  against... _on  the 

. day  of . 11...,  in  Suit  No . of  11.*.,  in  favour  of . for  Rs„...;  It  is 

ordered  that  the  defendant  be,  and  is  hereby  prohibited  and  restrained  until 
the  further  order  of  this  Court,  from  receiving  from . the  following  pro¬ 
perty  in  the  possession  of  the  said„ . that  is  to -say . to  which  the  de¬ 
fendant  is  entitled,  subject  to  any  claim  of  the  said . and  the  said . -is 

hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
delivering  the  said  property  to  any  person  or  persons  whomsoever. 

Given  under  my  hand  and  the  seal  of  the  Court,  this...«»day  of....« 

11 . 
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No.  17. 

Attachment  in  Execution. 

Prohibitory  order,  where  the  property  consists  of  debts  not 
secured  by  Negotiable  Instruments. 

(Or.  21,  r.  44.) 

(Title.) 

To 

WHEBEAS . ,  has  failed  to  satisfy  a  decree  passed  against . on 

the . day  of . 11...,  in  Suit  No . of  11...  in  favour  of . for  Rs. . ; 

It  is  ordered  that  the  defendant  be,  and  is .  hereby  prohibited  and  restrained, 
until  the  further  order  of  this  Court,  from  receiving  from  you  a  certain  debt 
alleged  now  to  be  due  from  you  to  the  said  defendant,  namely.—. .and  that 

you,  the  said . .  be  and  you  are  hereby  prohibited  and  restrained,  until 

the  further  order  of  this  Court,  from  making  payment  of  the  said  debt,  or 
any  part  thereof,  to  any  person  whomsoever  or  otherwise  than  into  this 
Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 11... 


No.  18. 

Attachment  in  Execution. 

Prohibitory  order,  where  the  property  consists  of  shares  in 
the  Capital  of  a  Corporation. 

(Or.  21,  r.  44.) 

(TUU.) 

To 

Defendant  and  to 
. .  Secretary  of . Corporation. 

Whereas . has  failed  to  satisfy  a  deoree  passed  against . an  the 

. clay  of . 11...,  in  Suit  No . of  11...,  in  favour  of . ,  for  Rs . ;  It  is 

ordered  that  you,  the  defendant,  be,  and  you  are  hereby,  prohibited  and  re¬ 
strained,  until  the  further  order  of  this  Court,  from  making  any  transfer  of 

. shares  in  the  aforesaid  Corporation,  namely, . ,  or  from  receiving 

payment  of  any  dividends  thereon  ;  and  you . the  Secretary  of  the  said 

Corporation,  are  hereby  prohibited  and  restrained  from  permitting  any  such 
transfer  or  making  any  such  payment. 

Given  under  my  hand  and  the  seal  of  the  Gourt,  this . day  of..._ll... 

Judge. 
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No.  19. 

Order  to  attach  Salary  of  Public  Officer  or  Servant  of 
Local  Authority.  (Or.  21,  r.  46.) 

(Title.) 

To 

Whebeas . judgment-debtor  in  the  above-named  ease,  is  a  (describe 

office  of  judgment-debtor)  receiving  his  salary  (or  allowances)  at  your  hands; 
and  whereas-, decree-holder  in  the  said  ease,  has  applied  in  this  Court  for 

the  attachment  of  the  salary  (or  allowances)  of  the  said . to  the  extent  of 

. due  to  him  under  the  decree  :  You  are  hereby  required  to  withhold  the 

said  sum  of.„„.from  the  salary  of  the  said . in  monthly  instalments  of...... 

and  to  remit  the  said  sum  (or  monthly  instalments)  to  this  Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of„...ll... 


No.  20. 

Order  of  attachment  of  Negotiable  Instrument. 

(Or.  21,  r.  49.) 

(Title.) 

To 

The  Amin  of  the  Court. 

Whereas  an  order  has  been  passed  by  this  Court  on  the_  .  day  of 

. 11...,  for  the  attachment  of... ^You  are  hereby  directed  to  seize  the 

said . and  bring  the  same  into  Court. 

Given  under  my  hand  and  the  seal  of  the  Court,  this...  day  of . 

11... 

Judge. 


Attachment 

Prohibitory  order,  where  the  Property  consists  of  .Money 
or  ofany  Security  in  the. custody  of  a  Court, of  Justice 
■or  Officer  of  Government.  (Or.  21,  r.  50.) 

(Title.) 

To 
Sir, ' 

The  pb&ttifC  having  applied,  under  Rule  50  of  Order  XXI  of  the  Code 
of  Civil  Procedure,  for  an  attachment  at  certain  money  now  in  your  hands 
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(here  state  how  the  money  is  supposed  to  be  in  the  hands  of  the  person  address, 
ed,  on  what  account,  etc.),  I  request  that  you  will  hold  the  said  money  sub¬ 
ject  to  the  further  order  of  this  Court. 

I  have  the  honour  to  be, 

Dated  the . day  of . 11...  SIB, 

Your  most  obedient  servant, 

No.  22. 

Notice  of  Attachment  of  a  decree  to  the  Court  which 
passed  it.  (Or.  21,  r.  51.) 

(Title.) 

To 

The  Judge  of  the  Court  of—— 

Sir, 

I  have  the  honour  to  inform  you  that  the  deoree  obtained  in  your 

Court  on  the...— day  of — .11...,  by . in  suit  No . of— ...11...,  in  which 

ha  was . and . has  been  attached  by  this  Court  on  the  application  of—...; 

the . in  the  suit  specified  above.  You  are  therefore  requested  to  stay  the 

execution  of  the  deoree  of  your  Court  until  you  receive  an  intimation  from 
this  Court  that  the  present  notice  has  been,  cancelled  or  until  execution  of 
the  said  decree  is  applied  for  by  the  holder  of  the  decree  now  sought  to  be 
executed  or  by  his  judgment-debtor, 

I  have  the  honour,  ete., 
Judge. 

Dated  the... ...day  of . 11.... 

No.  23. 

Notice  of  Attachment  of  a  Decree  to  the:  holder  of  the  'Decree. 

(Or.  *l,r.  51). 

(Title.) 

To 

WHSSBAS  an  application  has  been  made  in  this  Court  by  the  deoree- 
holder  in  the  above  suit  for  the  attachment  of  a  deoree  obtained  by  you  on 
the day  of 11— ,  in  the  Court  of .in  suit  No of  11...,  in  whieh 
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was . and . was . ;  Ik  is  ordered  that  you,  the  said . ,  be,  and  yon  are 

hereby  prohibited  and  restrained,  until  the  further  order  of  this  Court, 
from  transferring  or  charging  the  same  in  any  way. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11.... 


No.  24. 

Attachment  in  Execution- 
Prohibitory  order,  where  the  property  consists  of 
Immovable  Property.  (Or.  21,  r.  52.) 

(Title.) 

To  Defendant 

Whereas  you  have  failed  to  satisfy  a  decree  passed  against  yon  on 

the . day  of . 11...,  in  suit  No . of  11...,  in  favour  of . for  Es .  It 

is  ordered  that  you,  the  said . be,  and  you  are  hereby,  prohibited  and  res¬ 

trained,  until  the  further  order  of  this  Court,  from  transferring  or  charging 
the  property  specified  in  the  schedule  hereunto  annexed,  by  sale,  gift  or 
otherwise,  and  that  all  persons  be,  and  that  they  are  hereby,  prohibited 
from  receiving  the  same  by  purchase,  gift  or  otherwise, 

GIVEN  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11.... 


No.  25. 

Order  for  payment  to  the  plaintiff,  etc.,  of  Money,  etc.,  in  the 
bands  of  a  third  party.  (Or,  21,  r,  54.) 

(Title.) 

To 

Whereas  the  following  property. ..has  been  attaohed  in  execution  of 

a  decree  in  suit  No . of . 11. ..passed  on  the . day  of . 11....... 

in  favour  of . for  Bs . ;  It  is  ordered  that  the  property  so  attached, 

consisting  of  Bs . in  money  and  Bs . in  currenoy  notes,  or  a  sufficient 

part  thereof  to  satisfy  the  said  deoree  shall  be  paid  overby  yon,  the  said . 

to . 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  o?...... 


Judge. 
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No.  2 

Notice  to  Attaching  creditor.  (Or.  21,  r.  56.) 

(Title.) 

Whebeas . has  made  application  to  this  Court,  for  the  removal  of 

attachment  on . plaoed  at  your  instance  in  execution  of  the  decree  in 

suit  No„..-of  11...,  this  is  to  give  you  notice  to  appear  before  this  Court  on 

. the . day  of . 11...,  either  in  person  or  by  a  pleader  of  the  Court 

duly  instructed  to  support  your  claim,  as  attaching  oreditor. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11.... 

Judge. 


No.  27. 

Warrant  of  sale  of  property  in  execution  of  a  decree  for  money. 
(Or.  21,  r.  64.) 

(Title.) 

To 

The  Amin  of  the  Court. 

These  are  to  command  you  to  sell  by  auction,  after  giving . day’s 

previous  notice,  by  affixing  the  same  in  this  Court-houee,  and  after  making 

due  proclamation,  the . property  attached  under  a  warrant  from  this  Court, 

dated  the . day  of . 11...,  in  execution  of  a  decree  in  favour  of . in  suit 

No . of  11 . or  so  much  of  the  said  property  as  shall  realise  the  sum 

of  Es . ,  being  the . of  the  said  decree  and  costs  still  remaining  unsatis¬ 

fied. 

You  are  further  commanded  to  return  this  warrant  on  or  before  the 

. day  of . 11...,  with  an  endorsement  certifying  the  manner  in  which  it 

has  been  executed,  or  the  reason  why  it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11.... 
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No.  28- 

Notice  of  the  day  fixed  for  fettling  a  sale  Proclamation 
(Or.  21,  r.  64.) 

(Title.) 

To  Judgment-debtor. 

Whereas  in  the  above-named  suit...,  the  decree-holder  has  applied  for 

the  sale  of...  ..  ;  Yon  are  hereby  informed . that  the . day  of..._  11..., 

has  been  fixed  for  settling  the  terms  of  the  proclamation  of  sale. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of™... 


Proclamation  of  Sale.  (Or.  21,  r.  64.) 

(Title.) 

Notice  is  hereby  given  that,  under  Buie  62  of  Order  XXI  of  the  Code 
of  Civil  Procedure,  an  order  has  been  passed  by  this 
...fLoidedl>y"the._...  Court  for  the  sale  of  the  attached  property  mentioned 

of . In  which . w»b  in  the  annexed  schedule,  in  satisfaction  of  the  claim  of 

fendairt.  “d'"wlls  ae"  the  decree-holder  in  the  suit  (1)  mentioned  in  the 
margin,  amounting  with  costs  and  interest  up  to  date 
of  sale  to  the  sum.of . 

The  sale  will  be  by  public  auction,  and  the  property  will  be  put  up  for 
sale  in  the  lots  specified  in  the  schedule.  The  sale  will  be  of  the  property 
of  the  judgment-debtors  above-named  as  mentioned  in  the  schedule  below ; 
and  the  liabilities  and  claims  attaching  to  the  said  property,  so  far  as  they 
have  been  ascertained,  are  those  specified  in  the  schedule  against  each  lot. 

In  the  absence  of  any  order  of  postponement  the  sate  will  be  held 

by... ...at  tho  monthly  sale  commencing  at...™o’cloclc  on  the . at . In 

the  event,  however  of  the  debt  above  specified  and  of  the  costs  of  the 
sale  being  tendered  or  paid  before  the  knocking  down  of  any  lot,  the  sale 
will  be  stopped. 

At  the  sale  the  public  generally  are  invited  to  bid,  either  personally 
or  by  duly  authorised  agent.  No  bid  by,  or  on  behalf  of,  the  judgment- 
creditors  above-mentioned,  however,  will  be  accepted,  nor  will  any  sale  to 
them  be  valid  without  the  express  permission  of  the  Court  previously  given. 
The  following  are  the  further 
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Conditions  of  Sale. 

1.  The  particulars  specified  in  the  schedule  below  have  been  stated 
to  the  best  of  the  information  of  the  Court,  but  the  Court  will  not  be  answer- 
able  for  any  error,  mis-statement  or  omission  in  this  proclamation. 

•2.  The  amount  by  which  the  biddings  are  to  be  increased  shall  be 
determined  by  the  officer  conducting  the  sale.  In  the  event  of  any  dispute 
arising  as  to  the  amount  bid,  or  as  to  the  bidder,  the  lot  shall  at  once  be 
again  put  up  to  auction. 

3.  The  highest  bidder  shall  bo  deeiared  to  be  the  purchaser  of  any 
lot,  provided  always  that  he  is  legally  qualified  to  bid,  and  provided  that  it 
shall  be  in  the  discretion  of  the  Court  or  officer  holding  the  sale  to  decline 
acceptance  of  the  highest  bid  when  the  price  offered  appears  so  clearly  inade¬ 
quate  as  to  make  it  advisable  to  do  so. 

4.  For  reasons  recorded,  it  shall  be  in  the  discretion  of  the  officer 
conducting  the  sale  to  adjourn  it  subject  always,  to  the  provisions  of  Rule  67 
of  Order  SSI. 

6.  In  the  case  of  movable  property,  the  price  of  each  lot  shall  be  paid 
at  the  time  of  sale  or  as  soon  after  as  the  officer  holding  the  sale  directs,  and 
in  default  of  payment  the  property  shall  forthwith  be  again  put  up  and  re¬ 
sold. 

6.  In  the  case  of  immovable  property,  the  person  declared  to  be  the 
purchaser  shall  pay  immediately  after  such  declaration  a  deposit  of  25  per 
cent,  on  the  amount  of  his  purchase-money  to  the  officer  conducting  the  sale, 
and  in  default  of  such  deposit  the  property  shall  forthwith  be  put  up  again 
and  re-sold. 

7.  The  full  amount  of  the  purchase-money  shall  be  paid  by  the  pur¬ 
chaser  before  the  Court  closes  on  the  fifteenth  day  after  the  sale  of  the  pro¬ 
perty,  exclusive  of  such  day,  or  if  the  fifteenth  day  be  a  Sunday  or  other 
holiday,  then  on  the  first  office  day  after  the  fifteenth  day. 

8.  In  default  of  payment  of  the  balance  of  purchase-money  within 
the  period  allowed,  the  property  shall  be  re-sold  after  the  issue  of  a  fresh 
notification  of  sale.  The  deposit,  after  defraying  the  expenses  of  th,e  sale, 
may,  if  the  Court  thinks  fit,  be  forfeited  to  Government  and  the  defaulting 
purchaser  shall  forfeit  all  claim  to  the  property  or  to  any  part  of  the  sum  for 
which  it  may  be  subsequently  sold. 

Gives  under  my  hand  and  the  seal  of  the  Court,  this . day  of...... 


Judge. 
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Schedule  0/  property. 


Number 
of  lot. 

Description  of  pro-' 
petty  to  be  sold,  with; 

owner  where  there 
are  more  judgment-; 
debtors  than  one. 

The  revenue  aseeseed 
upon  the  estate  or  part  of 
the  estate,  if  the  property! 
to  he  sold  is  an  Interest  iol 

estate  Wingjevtnae  to 

Detail  of  any 
inoambranoeB 

the  property 

Claims,  if  any, 
whioh  have  been 

the  property  and 

particulars  bear- 

l 

No.  30. 

Order  on  the  Nazir  for  canting  service  of  Proclamation 
of  Sale.  (Or.  21,  r.  64.) 

(Title.) 

■.  To  • 

The  Nazir  of  the  Court. 

"WhebeaS  an  order  has  been  made  for  the  sale  of  the  property  of  the 
judgment-debtor  specified  in  the  schedule  hereunder  annexed,  and  whereas 

the _ day  of . 11. ..has  been  fixed  for  the  sale  of  the  property,  ...copies 

of  the  proclamation  of  sale  are  by  this  warrant  made  over  to  you,  and  you 
are  hereby  ordered  to  hare  the  proclamation  published  by  beat  of  drum  with¬ 
in  each  of  the  properties  specified  in  the  said  schedule,  to  affix  a  copy  of  the 
said  proclamation  on  a  conspicuous  part  of  each  of  the  said  properties  and 
afterwards  on  the  Court-house,  and  then  to  submit  to  this  Court  a  report 
showing  the  dates  on  whioh  and  the  manner  in  which  the  proclamations  have 
been  published. 

Dated  the  ...  day  of . 11... 


Judge. 


mi 
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No.  31. 

Certificate  by  Officer  holding  a  Sale  of  the  Deficiency  of 
Price  on  a  Re-sale  of  property  by  reason  of  the 
purchaser’s  default.  (Or.  21,  r.  68.) 

(Title.) 

Certified  that  at  the  re-sale  of  the  property  in  execution  of  the  decree 
in  the  above  named  suit,  in  oonsequenoe  of  default  on  the  part  of . .  pur¬ 

chaser,  there  was  a  deficiency  in  the  prioe  of  the  said  property  amounting  to 

Bs . and  that  the  expenses  attending  such  re-sale  amounted  to  Bs . , 

making  a  total  of  Bs . which  sum  is  recoverable  from  the  defaulter. 

Dated  the...  day  of  ...„ll- 

Officer  holding  the  sale. 


No.  32. 

Notice  to  person  in  possession  of  movable  property  sold  in 
Execution.  (Or.  21,  r.  76.) 

(Title.) 

To 

Whereas . has  beoome  the  purchaser  at  a  public  sale  in  execution 

of  the  decree  in  the  above  suit  of . now  in  your  possession,  you  are  hereby 

prohibited  from  delivering  possession  of  the  said _ to  any  person  exoept 

the  said . 

Given  under  my  hand  and  the  seal  of  the  Court  this  —day  of  .. 

11...  . 

Judge. 


No.  83. 

Prohibitory  Order  against  payment  of  debts  sold  in  execution 
to  any  other  than  the  purchaser.  (Or.  21,  t.  76.) 

(Title.) 

To 

and  to . . 

Whereas _ has  beoome  the  purchaser  at  a  public  sale  in  execution  of 

the  decree  in  the  above  suit  of _ being  debts  due  from  you . to  you... 

It  is  ordered  that  you . be,  and  you  are  hereby,  prohibited  from  re¬ 

ceiving,  and  you... ...from  making  payment  of,  the  said  debt  to  any  person  or 

persons  exoept  the  said_ 

Given  under  my  hand  and  the  seal  of  the  Oourt,  this._._day  of._  „ 

U~ 

Judge. 
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No,  34. 

Prohibitory  Order  against  the  Transfer  of  Shares  sold 
in  Execution.  (Or.  -21,  r.  76.) 

(Title.) 

To 

.....and _ _  Secretary  of._...  Corporation. 

WHEREAS..._has  become  the  purchaser  at  a  public  sale  in  execution 
of  the  decree,  in  the  above  suit,  of  certain  shares  in  the  above  Corporation, 

that  is  to  say,  of . standing  in  the  name  of  you . ;  It  is  ordered  that  you 

—be,  and  you  are  hereby,  prohibited  from  making  any  transier  of  the  said 
shares  to  any  person  except  the  said _ ,  the  purchaser  aforesaid,  or  from  re¬ 
ceiving  any  dividends  thereon  ;  and  you . Secretary  of  the  said  Corporation, 

from  permitting  any  such  transier  or  making  any  such  payment  to  any  per¬ 
son  except  the  said _ _  the  purchaser  aforesaid. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11- 


No.  35. 

Certificate  to  Judgment-debtor  authorising  him  to  mortgage, 
lease  or  sell  property.  (Or.  21,  r.  80.) 

(Title.) 

WhbbeAS  in  execution  of  the  decree  passed  in  the  above  suit  an  order 
was  made  on  the . day  of . 11 _ for  the  sale  of  the  undermentioned  pro¬ 
perty  of  the  judgment-debtor _ and  whereas  the  Court  has,  on  the  applica¬ 

tion  of  the  said  judgment-debtor,  postponed  the  said  sale  to  enable  him  to 
raise  the  amount  of  the  deoree  by  mortgage,  lease  or  private  sale  of  the  said 
property  or  of  some  part  thereof : 

This  is  to  certify  that  the  Court  doth  hereby  authorise  the  said  judg¬ 
ment-debtor  to  make  the  proposed  mortgage,  lease  or  sals  within  a  period  of 
. from  the  date  of  this  certificate ;  provided  that  all  moneys  payable  un¬ 
der  such  mortgage,  lease  or  sale  shall  bs  paid  into  this  Court  and  not  to  the 
skid.'  judgment-debtor. 

Description  of  property. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 


Judge, 
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No.  36. 

Notice  to  Show  cause  why  sale  should  not  he  set  aside. 

(Or.  21,  rr.  87,89.) 

[Title.) 

To 

Whekeas  the  under-mentioned  property  was  sold,  on  the . day  of 

. 11...  in  execution  of  tho  decree  passed  in  the  above-named  suit,  and 

whereas . the  deoree-holder  [or  judgment-debtor],  has  applied  to  this 

Court  to  set  aside  the  sale  of  the  said  property  on  the  ground  of  a  material 
irregularity  [or  fraud]  in  publishing  [or  conducting]  the  sale,  namely,  that... 

Take  notice  that  if  you  have  any  cause  to  show  why  the  said  applica¬ 
tion  should  not  be  granted,  you  should  appear  with  your  proofs  in  this  Court 
on  the . day  of . 11...,  when  the  said  application  will  be  heard  and  de¬ 

termined. 


11 


Given  under  my  hand  and  the  seal  of  the  Court,  this. 
Description  of  property. 


Judge. 


Notice  to  show  cause  why  sale  should  not  be  set  aside. 

(Or.  21,  rr.  88,  89.) 

[Title.) 

To 

Whekeas . ,  the  purchaser  of  the  under-mentioned  property  sold. 

on  the . day  of . 11...,  in  execution  of  the  deoree  passed  in  the  above 

named  suit  has  applied  to  this  Court  to  set  aside  the  sale  of  the  said  property 
on  the  ground  that . the  judgment-debtor  had  no  saleable  interest  therein : 

Take  notice  that  if  you  have  any  cause  to  show  why  the  said  applica¬ 
tion  should  not  be  granted,  you  should  appear  with  your  proofs  in  this  Court 
on  the . day  of  ,....11... when  the  said  application  will  be  heard  and  de¬ 

termined. 

Given  under  my  hand  and  the  seal  of  the  Court,  this„...day  of.„... 

11... 

Description  of  property. 

Judge. 
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No.  41. 

Warrant  of  Committal.  (Or.  21,  r.  95.) 

To  (Title.) 

The  Officer  in  charge  of  the  Jail  at . 

Whkbeas  the  under-mentioned  property  has  been  decroed  to . the 

plaintiff  in  this  suit,  and  whereas  the  Court  is  satisfied  that . without  any 

just  cause  resisted  [or  obstructed]  and  is  still  resisting  [or  obstructing]  the 

said. ..in  obtaining  possession  of  the  property,  and  whereas  the  said . has 

made  application  to  this  Court  that  the  said. ..be  committed  to  the  civil  prison; 

You  are  hereby  commanded  and  required  to  take  and  receive  the  said 
~ — in lo  the  civil  prison  and  to  keep  him  imprisoned  therein  for  the  period 

Given  under  my  hand  and  the  seal  of  the  Court,  this...„day  of  ...11... 


APPENDIX  F- 

SUPPLEMENTAL  PROCEEDINGS. 


Principal 


Warrant  of  Arrest  before  Judgment.  (Or.  80,  r.  1.) 

(Title.) 

To 

VVjiebeab _ ,  the  plaintiff  in  the  above  suit,  claims  the  sum  of  Bs . 

noted  in  the  margin,  and  has  proved  to  the  satisfaction  of  the  Court  that 
there  is  probable  cause  for  believing  that  the 

defendant . is  about  to . . 

These  are  to  command  you  to  demand  and  re¬ 
ceive  from  the  said . the  sum  of 

Bs . as  sufficient  to  satisfy  the  plaintiff’s 

claim,  and  unless  the  said  sum  of  Bs . 

is  forthwith  delivered  to  you  by  or  on  behalf 

of  the  said . . ,  to  take  the  said . 

into  oustody,  and  to  bring  him  before  this 
Court,  in  order  that  he  may  show  cause  why 
he  should  not  furnish  security  to  the  amount 

of  Bs . for  his  personal  appearance  before  the  Court,  until  such  time 

as  the  said  suit  shall  be  fully  and  finally  disposed  of,  and  until  satisfaction  of 
any  decree  that  may  be  passed  against  him  in  the  suit. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 11... 

Judge. 
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Security  for  Appearance  of  Defendant  arrested 
before  Judgment.  (Or.  36,  r.  2.) 

(Title.) 

Whereas  at  the  instance  of . the  plaintiff  in  tho  above  suit, . , 

the  defendant,  ha-  been  arrested  and  brought  boforo  the  Court ; 

And  whereas  on  tho  failure  of  the  said  defendant  to  show  chuho  why 
he  should  not  furnish  security  for  his  appearance,  tho  Court  lias  oi'dorod  him 
to  furnish  such  security  : 

Therefore  I . have  voluntarily  become  surety  and  do  horohy  bind 

myself,  my  heirs  and  executors,  to  the  said  Court,  that  tho  said  defendant 
shall  appear  at  any  time  when  called  upon  while  the  suit  is  pending  and  un¬ 
til  satisfaction  of  any  decree  that  may  he  passed  against  him  in  tho  said  suit; 
and  in  default  of  such  appearance  I  bind  myself,  my  heirs  and  executors,  to 
pay  to  the  said  Court,  at  its  order,  any  sum  of  money  that  may  bo  adjudged 
against  the  said  defendant  in  the  said  suit. 

Witness  my  hand  at . this . day  of . 11.... 

Signal. 

Witnesses. 


No.  3. 

Summons  to  defendant  to  appear  on  Surety’s  application 
for  Discharge.  (Or.  36,  r.  3.) 

(Title.) 

To 

Whereas . .who  became,  surety  on  the . day  of . 11. ..for  your 

appearance  in  the  ahove  suit,  has  applied  to  this  Court  to  bo  discharged  from 
his  obligation: 

You  are  hereby  summoned  to  appear  in  this  Court  in  porson  on  tho 

. day  of . 11...,  at . a.  m„  when  the  said  application  will  be  heard  and 

determined. 

Given  under  my  hand  and  the.  seal  of  tho  Court,  this . day  of 

11..., 

Judge. 
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No.  4. 

'Order  for  Committal.  (Or.  36,  r.  4.) 

(trm.) 

To 

Whereas . ,  plaintiff  in  this  suit,  has  made  application  to  the  Court 

that  security  be  taken  for  the  appearance  of . ,  the  defendant,  to  answer 

any  judgment  that  may  be  passed  against  him  in  the  suit ;  and  whereas  the 
Court  has  called  upon  the  defendant  to  furnish  such  security,  or  to  offer  a 
sufficient  deposit  in  lieu  of  security,  which  he  has  failed  to  do ;  it  is  ordered 

that  the  said  defendant . be  committed  to  the  civil  prison  until  the  decision 

of  the  suit ;  or,  if  judgment  be  pronounced  against  him,  until  satisfaction,  of 
the  decree. 

Given  Under  my  hand  and  the  seal  of  the  Court,  this... day  of . 11.... 

Judge. 


No.  S. 

Attachment  before  Judgment,  with  order  to  call  for  Security 
for  Fulfilment  of  Decree.  (Or.  86,  r.  S.) 

{Title.) 

To 

The  Amin  of  the  Court. 

Whereas . has  proved  to  the  satisfaction  of  the  Court  that  the 

defendant  in  the  above  suit . ; 

Those  are  to  command  you  to  call  upon  the  said  defendant . on  or 

before  the . day  of . 11...,  either  to  furnish  security  for  the  sum  of  rupees 

. to  produce  and  place  at  the  disposal  of  this  Court  when  required . or 

the  value  thereof,  or  such  portion  of  the  value  as  may  be  sufficient  to  satisfy 
any  decree  that  may  be  passed  against  him ;  or  to  appear  and  show  cause 
why  he  should  not  furnish  security ;  and  you  are  further  ordered  to  attaob 
the  said. ..and  keep  the  same  under  safe  and  seoure  custody  until  thd  further 
order  of  the  Court ;  and  you  are  further  commanded  to  return  this  Warrant 

on  or  before  the . day  Of . 11. ..with  an  endorsement  certifying  the  'date 

on  which  and  the  manner  in  which  it  hat  been  executed,  Or  the  reason  Why 
it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11.... 

Judge. 
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Security  for  the  Production  of  Property.  (Or.  36,  r.  5.) 

(Bile.) 

Whereas  at  the  instance  of . ,  the  plaintiff  in  the  above  suit . the 

defendant  has  been  directed  by  the  Court  to  furnish  security  in  the  sum  of 
Es....i..to  produce  and  place  at  the  disposal  of  the  Court  the  property  speci¬ 
fied  in  the  schedule  hereunto  annexed ; 

Therefore  I . have  voluntarily  become  surety  and  do  hereby  bind 

myself,  my  heirs  and  executors,  to  the  said  Court,  that  the  said  defendant 
Bhall  produce  and  place  at  the  disposal  of  the  Court,  when  required,  the  pro¬ 
perty  specified  in  the  said  schedule,  or  the  value  of  the  same,  or  such  portion 
thereof  as  may  be  sufficient  to  satisfy  the  decree ;  and  in  default  of  his  so 
doing,  I  bind  myself,  my  heirs  and  exeoutors,  to  pay  to  the  said  Court,  at  its 

order,  the  said  sum  of  Rs.„ . or  suoh  sum  not  exceeding  the  said  sum  as  the 

said  Court  may  adjudge. 

Schedule. 

Witness  my  hand  at..,. ..this . day  of . 11.... 

(Signed.) 

Witnesses. 


No.  7. 

Attachment  before  Judgment,  on  Proof  of  Failure  to  furnish 
Security.  (Or.  36,  r.  6.) 

(Title.) 

To 

The  Amin  of  the  Court. 

Whebeas . .  the  plaintiff  in  this  suit,  has  applied  to  the  Court  to 

call  upon . ,  the  defendant,  to  furnish  security  to  fulfil  any  decree  that 

may  be  passed  against  him  in  the  suit,  and  whereas  the  Court  has  called  upon 
the  said.... ..to  furnish  such  security,  which  has  failed  to  do;  These  are  t.o 

command  you  to  attach . the  property  of  the  said . and  keep  the  same 

under  Bafe  and  secure  custody  until  the  further  order  of  the  Court ;  and  you 

are  further  commanded  to  return  this  warrant  on  or  before  the . day  of 

. li... with  an  endorsement  certifying  the  date  on  which  and  the  manner 

in  whioh  it  has  been  executed,  or  the  reason  why  it  has  not  been  executed. 

GivBM  under  my  hand  and  the  seal  of  the  Court,  this.. .day  of . 11.... 
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No.  8. 

Temporary  Injunctions.  (Or.  37,  r.  1.) 

(Title.) 

Upon  motion  made  unto  this  Court  by . ;  Pleader  of  [or  Counsel  for] 

the  plaintiff  A.  B„  and  upon  reading  the  petition  of  the  said  plaintiff  in  this 

matter  filed  [this  day]  [or  the  plaint  filed  in  this  suit  on  the. .....day  of . 

11...,  or  the  written  statement  of  the  said  plaintiff  filed  on  the . day . 

of. . ]  and  upon  hearing  the  evidence  of . and . .in  support  thereof  [if 

after  notice  and  defendant  not  appearing:  add,  and  also  the  evidence  of . 

as  to  service  of  notice  of  this  motion  upon  the  defendant  C.  D.],  this  Court; 
doth  order  that  an  injunction  be  awarded  to  restrain  the  defendant  C.  D.,  his 
servants,  agents  and  workmen,  from  pulling  down,  or  suffering  to  be  pulled 
down,  the  house  in  the  plaint  in  the  said  suit  of  the  plaintiff  mentioned  [or 
in  the  written  statement,  or  petition,  of  the  plaintiff  and  evidence  at  the 

hearing  of  this  motion  mentioned] . .  and  from  selling  the  materials 

whereof  the  said  house  is  composed,  until  the  hearing  of  this  suit  pr  until 
the  further  order  of  this  Court.  ; 

Dated  this . day  of . 11.... 

Judge. 

[Where  the  injunction  is  sought  to  restrain  the  negotiation  of  a  note 
or  bill,  the  ordering  part  of  the  order  may  run  thus: — ] 

to  restrain  the  defendants . and . from  parting  with  the  custody;: 

of  them  or  any  of  them  or  endorsing,  assigning  or  negotiating  the  promissory 
note  [or  bill  of  exchange]  in  question,  dated  on  or  about  the .  etc.,  men¬ 

tioned  in  the  plaintiff’s  plaint  [or  petition]  and  the  evidence  heard  at  this . 
motion  until  the  hearing  of  this  suit,  or  until  the  farther  order  of  this  Court. 

[In  Copyright  cases]  to  restrain  the  defendant  0.  D.,  his  servants, 
agents  or  workmen,  from  printing,  publishing  or  vending  a  book,  called— 
or  any  part  thereof,  until  the,  etc. 

[Where  part  only  of  a  booh  is  to  be  restrained ] 

to  restrain  the  defendant  0.  D.  his  servants,  agents  or  workmen,  from 
printing,  publishing,  selling  or  otherwise  disposing  of  sneh  parts  of  the  book 
in  the  plaint,  [or  petition  and  evidence,  etc.]  mentioned  to  have  been  pub¬ 
lished  by  the  defendant  as  hereinafter  speoified,  namely,  that  part  of  the  said 

book  which  is  entitled . and  also  that  part  which  U  entitled. . [or  whioh 

is  contained  in  page— to  page  ..^.both  inclusive]  until.......  eto. 
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[In  Patent  crises j  to  restrain  tb.Q  defendant  G.  D.,  his  agents,  servants 
and  workmen,  from  making  or  vending  any  perforated  bricks  [or  as  the  case 
may  be]  upon  the  principle  of  the  inventions  in  the  plaintiff’s  plaint  [or  pe¬ 
tition,  eto..  or  written  statement,  etc.,]  mentioned  belonging  to  the  plaintiffs, 
or  either  of  them,  during  the  remainder  of  the  respective  terms  of  the  patents 
in  the  plaintiff’s  plaint  [or  as  the  case  may  bo]  mentioned,  and  from  counter¬ 
feiting,  imitating  or  resembling  the  same  inventions,  or  either  of  them,  or 
making  any  addition  thereto,  or  subtraction  therefrom,  until  the  hearing, 
etc. 

[In  oases  of  Trade  marks ]  to  restrain  the  defendant  0.  D.,  his 

servants,  agents  or  workmen,  from  selling,  or  exposing  for  sale,  or  procuring 
to  be  sold,  any  composition  or  blaoking  [or  as  the  case  may  be]  described  as 
or  purporting  to  be  blaoking  manufactured  by  the  plaintiff  A.  B.,  in  bottles 
having  affixed  thereto  such  labels  as  in  the  plaintiff’s  plaint  [or  petition,  etc.] 
mentioned,  or  any  other  labels  so  contrived  or,  expressed  as,  by  colourable 
imitation  or  otherwise,  to  represent  the  composition  or  blacking  sold  by  the 
defendant  to  be  the  same  as  the  composition  or  blacking  manufactured  and 
sold  by  the  plaintiff  A.  B„  and  from  using  trade -oards  so  contrived  or  ex¬ 
pressed  as  to  represent  that  any  composition  or  blacking  sold  or  proposed  to 
be  sold  by  the  defendant  is  the  same  as  the,  composition  or  blocking  manu¬ 
factured  or  sold  by  the  plaintiff  A.  B.  until  the,  eto. 

[To  restrain  a  partner  from  in  any  way  interfering  in  the  business.] 
to  restrain  the  defendant  0.  P>.,  his  agents  and  servants,  from  en¬ 
tering  into  any  contract,  and  from  accepting,  drawing,  endorsing  or  negoti¬ 
ating  any  bill  of:  exchange,  note:  or  written  security  in  the  name  of  the  part¬ 
nership-firm  of  B,  and  D.  and  from  contracting  any  debt,  buying  andi  selling 
any  goods,  and  from  making  or  entering  into  any  verbal  or  written  promise, 
agreement  or  undertaking,  and  from  doing,  or  causing  to  be  done,  any  act, 
in.  the  name  or  on  the  oredit  of  the  said  partnership-firm  of  B.  and  D.,  or 
whereby  the  said  partnership-firm  can  or  may  in  any  manner  become  or  be 
made,  liable  tp  or  for  the  payment  of  any  sum  of  money,  or  for  the  perform¬ 
ance  of  any  contract,  promise  or  undertaking  untjl,  the,  eto. 

No.  9. 

Appointment  0£  4  Receiver.  (0,r.  38,,  r,  L) 

(TitU.) 

To 

■Whereas  hae  been, attached  in  executiomof. a  decree,  passed,-  in  the 
above  suit  on  the . .day  of-.. ,..-1:1...,  in  favour  of..-..-;  Xop.  are.  hereby 


named . 

Ko.w  the  condition  of  obligation  is  such,,  that  if  the  ahove-baundart 

. -shall  duly  account  for  all  and  every  the  sum  and  sums, of  money  which, 

he  shall  bo  receive  on  account  of  tho  rents  and  profits  of  the  immovable  pro¬ 
perty, and  in  respect  of  the  movahleproperty,  of  the<seid....,„at  such  periods 
as.the  said  Court  shall  appoint,  and  shall  duly  pay  the  balances  which,  shall 
from  time,  to  time  be  certified  to.  be  da?  from  him  as, the  said  Court  hath  djir 
rected  or  shall  hereafter  direct,  then  this  obligation  shall  be  void,  otherwise, 
it  shall  remain  in  full  foroe. 

Signed,  and  delivered  by  the.  abpys-bounden  in  the  presence  of- . . 

Note. — If  deposit  of  money  is  mads,  the  memorandum  thereof  should 
follow  the,  terms  of  the  oondition  of  the  bond. 
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APPENDIX  0. 

ARBITRATION* 

No.  1. 

Application  for  an  Order  of  Reference. 

( Title  of  suit.) 

1.  This  suit  is  instituted  ior  [state  nature  of  claim.) 

2.  The  matter  in  difference  between  the  parties  is  (state  matter  of 
difference.) 

3.  The  applicants  being  all  the  parties  interested  have  agreed  that 
the  matter  in  difference  between  them  shall  be  referred  to  arbitration. 

4.  The  applicants  therefore  apply  for  an  order  of  reference. 

A.  B. 

0.  P. 

Dated  the . day  of . 11.... 

Note. — If  the  parties  are  agreed  as  to  the  arbitrators,  it  should  be  so 


No.  2 

Order  of  Reference. 

(Title  of  suit). 

Open  reading  the  application  presented  on  the  day  of  11. ..it  is  ordered 
that  the  following  matter  in  difference  arising  in  this  suit,  namely  : — 

be  referred  for  determination  to  X  and  Y,  or  in  case  of  their  not  agreeing 
then  to  the  determination  of  Z,  who  is  hereby  appointed  to  be  umpire ;  and 

suoh  arbitrators  are  to  make  their  award  in  writing  on  or  before  the . day 

of  . .....11  ..,  and  in  case  of  the  said  arbitrators  not  agreeing  in  an  award  the 

said  umpire  is  to  make  his  award  in  writing  within  . months  after  the  time 

during  which  it  is  within  the  power  of  the  arbitrators  to  make  an  award  shall 
hare  oeased, 

liberty  to  apply. 

Qlvss  under  my  hand  and  the  seal  of  the  Court,  this . day  of„__ 


vm 
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No.  3. 

Order  for  Appointment  of  New  Arbitrators. 

{Title  of  suit.) 

Whereas  by  an  order,  dated  the . day  of . 11—  {state  order  of  re¬ 

ference  and  death,  refusal,  etc.,  of  arbitrator),  it  is  by  consent  ordered  that  Z 
be  appointed  in  the  place  of  X  (deceased,  or  as  the  oase  may  be)  to  act  as 
arbitrator  with  Y,  the  surviving  arbitrator,  under  the  said  order  ;  and  it  is 

ordei-od  that  the  award  of  the  said  arbitrators  be  made  on  or  before  the . 

day  of— ...10— 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of— 11— 

Judge. 


No.  i. 

Special  Case. 

{Title  of  suit.) 

In  the  matter  of  an  arbitration  between  A.  B.  of . and  C.  D.  of— 

tho  following  special  oase  is  stated  for  the  opinion  of  the  Court : — 

[Here  state  the  facts  concisely  in  numbered  paragraphs.] 

The  questions  of  law  for  the  opinion  of  the  Court  are  :  — 

KrBt  whether _ _ _ 

Secondly,  whether _ 


Dated  the . day  . 


Y. 


Award. 

(Title  of  suit.) 

In  the  matter  of  an  arbitration  between  A.  B.  of. . and  0.  D.  of... 

Whereas  in  pursuance  of  an  order  of  reference  made  by  the  Court  of 

...  and  dated  the . day  of . 11 . the  following  matter  indifference 

between  A.  3.  and  0.  D.,  namely, _ 

has  been  referred  to  ns  for  determination; 

Now  we,  having  duly  considered  the  matter  referred  to  us,  do  here¬ 
by  make  our  award  as  follows  : — 

We  award — 

(1)  that _ _ 

•  (2)  that _ 

Dated  the . day  of— —11—. 
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APPEAL,  REFERENCE  AND  REVIEW. 

No.  1. 

Memorandum  of  Appeal.  (Or.  40,  r,  1.) 

(Title.) 

The . above-named  appeals  to  the. .....Court  at. ..—from  the  deoree 

of _ in  Suit  No . of  ....  10..  ,  dated  the......day  of . 11....  and  sets 

forth  the  following  grounds  of  objection  to  the  decree  appealed  from,  namely  .- 

No.  2. 

Security  Bond  to  be  given  on  order  being  made  to  stay 
Execution  of  Decree.  (Or.  40,  r.  5.) 

(Title.) 

To 

This  security  bond  on  stay  of  execution  of  deoree  executed,  by . 

witnesseth:— 

That . .  the  plaintiff  in  Suit  No . of  10...,  having  sued—..,  the 

defendant,  in  this  Court  and  a  decree  having  been  passed  on  the . day  of 

. 11...  in  favour  of  the  plaintiff,  and  the  defendant  having  preferred  au 

appeal  from  the  said  deoree  in  the . Court,  the  said  appeal  is  still  pending. 

Now  the  plaintiff  decree-holder  having  applied  to  execute  the  decree, 
the  defendant  has  made  an  application  praying  for  stay  of  execution  and  has 
been  called  upon  to  furnish  security.  Accordingly  I,  af  my  own  free  will, 

stand  security  to  the  extent  of  Ss . mortgaging  the  properties  specified  in 

the  schedule  hereunto  annexed,  and  covenant  that  if  the  decree  cf  the  first 
Court  be  confirmed  or  varied  by  the  Appellate  Court  the  said  defendant  shall 
duly  act  in  accordance  with  the  deoree  of  the  Appellate  Court  and  shall  pay 
whatever  may  be  payable  by  him  thereunder,  and  if  he  should  fail  therein 
then  any  amount  so  payable  shall  be  realized  from  the  properties  hereby 
mortgaged,  and  if  the  proceeds  of  the  sale  of  the  said  properties  are  in¬ 
sufficient  to  pay  the  amount  due,  I  and  my  legal  representatives  will  be  per¬ 
sonally  liable  to  pay  tbe  balance.  To  this  effect  I  execute  this  security  bond 
this  . day  of...  ..11  ..  . 


Witnessed  by 


2. 


Schedule. 
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No.  3. 

Security  Bond  to  be  given  during  the  Pendency  of  Appeal. 

(Or.  40,  r.  6.) 

(Title.) 


To 

ThiB  security  bond  on  stay  of  execution  of  decree  executed  by  . 


That . the  plaintiff  in  Suit  No . of  10...,  having  sued.....—,  the 

defendant,  in  this  Court  and  a  decree  having  been  passed  on  the . day  of... 

11..  in  favour  of  the  plaintiff,  and  the  defendant  having  preferred  an  appeal 
from  the  said  decree  in  the . Court,  the  said  appeal  is  still  pending. 

Now  the  plaintiff  decree-holder  has  applied  for  execution  of  the  said 
decree  and  has  been  called  upon  to  furnish  security.  Accordingly  I,  of  my 
own  ffee  will,  stand  security  to  the  extent  of  Rs . mortgaging  the  proper¬ 

ties  specified  in  the  schedule  hereunto  annexed,  and  eovenant  that  if  the 
decree  of  the  first  Court  be  reversed  or  varied  by  the  Appellate  Court,  the 
plaintiff  shall  restore  any  property  which  may  be  or  has  been  taken  in  exe¬ 
cution  of  the  said  decree  and  shall  duly  act  in  accordance  with  the  decree  of 
the  Appellate  Court  and  shall  pay  whatever  may  be  payable  by  him  there¬ 
under,  and  if  he  should  fail  therein  then  any  amount  so  payable  shall1  be 
realized  from  the  properties  hereby  mortgaged,  and  if  the  proceeds  of  the 
sale  of  the  said  properties  are  insufficient  to  pay  the  amount  due,  I  and  my 
legal  representatives  will  be  personally  liable  to  pay  the  balance:  To  this 
effect  I  execute  this  security  bond  this _ day  of„.  ..11...  . 

Schedule. 

Witnessed  by  ( Signed ) 


S  ecurity  for  Costs  of  Appeal,  (Or.  40,  t,  10.) 

(Title.) 

To 

This  security  bond  for  costs  of  appeal  exeeuted  by.,,...Withesse6h:~ 
This  appellant  has  preferred  an  appeal  from  the  decree  in  Suit  No.... 
...of  10.. .,  against  the  respondent,  and  has  been  called  upon  to  furnish  secu¬ 
rity.  Accordingly  I,  of  my  own  free  will,  stand  security  for  the  costs  of  the 
appeal,  mortgaging  the  properties  specified  in  the  schedule  hereunto  annex¬ 
ed.  I  shall  not  transfer  the  said  properties  or  any  part  thereof,  and  in  the 
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event  of  any  default  on  the  part  of  the  appellant,  I  shall  duly  carry  out  any 
order  that  may  be  made  against  me  with  regard  to  payment  of  the  coats  of 
appeal.  Any  amount  so  payable  shall  be  realized  from  the  properties  here¬ 
by  mortgaged,  and  if  the  proceeds  of  the  sale  of  the  said  properties  are  in¬ 
sufficient  to  pay  the  amount  due  I  and  my  legal  representatives  will  be  per¬ 
sonally  liable  to  pay  the  balance.  To  this  effeot  I  exeoute  this  security  bond 
this . day  of . 11... . 


Witnessed  by 


Schedule, 


( Signed ) 


No.  6. 

Intimation  to  Lower  Court  of  Appeal.  (Or.  40,  r.  12.) 

(Title.) 

To 

Ton  are  hereby  directed  to  take  notice  that . the . in  the  above 

suit,  has  preferred  an  appeal  to  this  Court  from  the  decree  passed  by  you 
therein  on  the . .day  of . ll._ . 

You  are  requested  to  send  with  all  practicable  despatch  all  material 
papers  in  the  suit 

Dated  the . day  of . 11...  Judge. 


No.  6. 

Notice  to  Respondent  of  the  Day  fixed  for  the  Hearing  of  the 
Appeal.  (Or.  40,  r.  13.) 

(Title.) 

Appeal  from  the . of  the  Court  of  ...dated  the. .....day  of. .....11...  . 

To 

Respondent. 

Take  notice  that  an  appeal  from  the  decree  of. ..in  this  :case  has  been 

presented  by . and  registered  in  this  Court,  and  that  the . day  of  11..., 

has  been  fixed  by  this  Court  for  the  hearing  of  this  appeal. 

If  no  appearance  is  made  on  your  behalf  by  yourself,  your  pleader,  or 
by  some  one  by  law  authorised  to  act  for  you  in  this  appeal,  it  will  be  heard 
and  deoided  in  your  absence. 

GIVEN  under  my  hand  and  the  seal  of  the  Court,  this_day  of.„ll.... 

[Note.— If  a  stay  of  execution  has  been  ordered,  intimation  should  be 
given  of  the  fact  on  this  notice.] 
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No.  7. 

Notice  to  a  Farty  to  a  Suit  not  made  a  Party  to  the  App  ealbut 
joined  by  the  Court  as  a  Respondent. 

(Or.  40,  r.  19.) 

(Title.) 

To 

Whereas  you  were  a  party  in  suit  No.. .....of  11. ...in  the  Court  of . 

and  whereas  the . has  preferred  an  appeal  ts  this  Court  from  the  decree 

passed  against  him  in  the  said  suit  and  it  appears  to  this  Court  that  you  are 
interested  in  the  result  of  the  said  appeal ; 

This  is  to  give  you  notice  that  this  Court  has  directed  you  to  be  made 
a  respondent  in  the  said  appeal  and  has  adjourned  the  hearing  thereof  till 
the . day  of . 11...,  at . a.  m.  If  no  appearance  is  made  on  your  be¬ 

half  on  the  said  day  and  at  the  said  hour  the  appeal  will  be  heard  and  decid¬ 
ed  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court,  this. ..day  of . 11— 


No.  8. 

Memorandum  of  Cross  Objection.  (Or.  40,  r,  21) 

(Title.) 

Whereas  the. . has  preferred  an  appeal  to  the...  .  Court  at . from 

the  decree  of . in  suit  No . of  ;11...,  dated  the . day  of . 11...,  and 

whereas  notice  of  the  day  fixed  for  hearing  the  appeal  was  served  on  the . 

on  the . day  of . 11...,  the..— files  this  memorandum  of  cross  objection 

under  Buie  21  of  Order  XL  of  the  Code  of  Civil  Procedure,  and  sets  forth  the 
following  grounds  of  objection  to  the  decree  appealed  from,  namely— 


No.  9. 

Decree  In  Appeal.  (Or.  40,  r.  34.) 

(Title.) 

Appeal  No . of  11  ..from  the  decree  of  the  Court  of: . dated  the... 

day  of . 11... 

Memorandum  of  Appeal. 

Plaintiff. 

Defendant. 
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The . above-named  appeals  to  the . Court  at . {rom  the  deocea 

o£ . in  the  above  suit,  dated  the . day  of . 11  .  ,  for  the  following  rea¬ 

sons,  namely: — 

This  appeal  coming  on  for  hearing  on  -the . day  of . 11-  ,  before 

.....  ,  in  the  presence  of . for  the  appellant  and  of . for  the  respondent, 

it  is  ordered — 

The  costs  of  this  appeal,  as  detailed  below,  amounting  to  Rs.......  are 

to  to  paid,  by . The  costs  of  the  original  suit  are  to  be  paid . 

GtVBN  under  my  hand  this . day  of . 11 . 

Coits  of  -Appeal. 


Appellant.  J 

Amount,  j 

Respondent.  j 

Amount, 

1.  Stamp  for  memo¬ 
randum  for  appeal.l 

2.  Do.  for  power.  1 

3.  Service  of  process- 

4.  Header's  fee  on  Rs. 

Total... 

|  Rs  . 

_ 

Oh.  Ca. 

Stamp  for  power. 

Do.  for  petition. 
Service  of  processes. 
Header’s  fee  on  Rs. 

Total 

Rs. 

Ch. 

Ca. 

No.  10. 

Application  to  appeal  in  forma  pauperis.  (Qr.  43,  r,  1.) 

{mu.) 

I. ..—the . above-named,  present  the  aooompahyihg  memorandum 

of  appeal  from  the  decree  in  the  above-  suit  and  apply  to  be  allowed  to  appeal 
as  a  panper. 

Annexed  is  a  full  and  true  sehedule  of- all  tire  movable  and  immovable 
property  belonging  to  me  with  the  estimated  value  thereof. 

Dated  the,...,. day  of— 

{Signed) 

Nora— Where  the  applitoation  Is  by  the  plalotifi-  bo  should  state  whether  he  ap, 
pbeiena  was  allowed  to  sue  In  the  Coart  of  first  Instance  as  a  pauper.  " 
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No.  11. 

Notice  of  appeal  in  forma  paupsrls.  (Or.  43,  r.  1.) 

(Title.) 

Whereas  the  above-named . has  applied  to  be  allowed  to  appeal  as 

a  pauper  from  the  decree  in  the  above  suit  dated  the . day  of . ll...and 

whereas  the . day  of . 11. ..has  been  fixed  for  hearing  the  application, 

notice  is  hereby  given  to  you  that  if  you  desire  to  show  oause  why  the  appli¬ 
cant  should  not  be  allowed  to  appeal  as  a  pauper  an  opportunity  will  be  given 
to  you  of  doing  so  on  the  afore-mentioned  date. 

GIVEN  under  my  hand  and  the  seal  of  the  Court,  this . day  of. . 

11.... 


No.  12. 

Notice  to  show  cause  why  a  Review  should  not  he  granted. 

(Or.  45»  r.  4.) 

(Title.) 

To 

Take  notice  that . .  has  applied  to  this  Court  for  a  review  of  its  de¬ 
cree  passed  on  the . day  of . 11. ..in  the  above  case.  The, .....day  of . 

11. . .1s  fixed  for  you  to  show  cause  why  the  Court  should  not  grant  a  review 
of  its  decree  in  this  case. 

Given  under  my  hand  and  the  seal  of  -the  Court,  this . day  of...... 

11.. . 

Judge. 
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MISCELLANSOUS. 

No.  1. 

Agreement  of  parties  as  to  issues  to  be  triad.  (Or;  14,  r.  6.) 

(i im.) 

Whebeas  we,  the  parties  in  the  above  suit,  ate  agreed  as  to  the  ques¬ 
tion  of  fact  [or  Of  law]  to  be  decided  between  Us  and  the  point  at  issue  be¬ 
tween  ub  is  whether  a  claim  founded  on  a  bond,  dated  the . day  of . 11... 

and  filed  as  Exhibit . in  the  said  suit,  is  or  is  not  beyond  the  statnte  of  li¬ 

mitation  (or  ttate  the  point  at  issue  whatever  it  map  be) 
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We  therefore  severally  bind  ourselves  that,  upon  the  finding  of  the 

Court  in  the  negative  (or  affirmative]  of  such  issue . will  pay  to  the  said 

. the  sum  of  Rupees . (or  such  sum  as  the  Court  shall  hold  to  be  due 

thereon),  and  I,  the  said....„,  will  accept  the  said  sum  of  Rupees . (or  such 

sum  as  the  Court  shall  hold  to  be  due)  in  full  satisfaction  of  my  claim  on  the 

bond  aforesaid  [or  that  upon  suoh  finding  I,  the  said . will  do  or  abstain 

from  doing,  etc.,  etc.]. 

Plaintiff. 

Defendant. 


2. 

Dated  the . day  of . 11... 


No.  2. 

Notice  of  application  for  the  transfer  of  a  suit  to  another  Court 
for  trial.  (Section  ‘23.) 

In  the  Court  of  the  District  Judge  of . 

No . of  10 . 

To 

Whebbas  an  application,  dated  the . day  of . U~.  has  been  made 

to  this  Court  by . the . in  suit  No . of  11 . now  pending  in  the 

Court  of  the . at . .  in  whioh . is  plaintiff  and . is  defendant,  for  the 

transfer  of  the  suit  for  trial  to  the  Court  of  the. .....at . : — 

You  are  hereby  informed  that  the . day  of . 11...  has  been  fixed 

for  the  hearing  of  the  application,  when  you  will  be  heard  if  you  desire  to 
offer  any  objection  to  it. 

-  Given  under  my  hand  and  the  seal  of  the  Court,  thiB...u.day  of . 

11 . 

Judge. 

No.  3. 

Notice  of  payment  into  Court.  (Or.  24,  r.  2.) 

(Title.) 

TAKE  notice  that  the  defendant  has  paid  into  Court  Rs„...and  says 
that  that  sum  is  sufficient  to  satisfy  the  plaintiff’s  claim  in  full. 

XY,  Pleader  for  the  defendant. 

To  Z.,  Pleader  for  the  plaintiff. 
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NO;  4. 

Notice  to  show  Cause.  (General  Norm.) 

(Title.) 

Whebeas  the  above-named . has  made  application  to  this  Couit 

that . 

You  are  hereby  warned  to  appear  in  this  Court  in  person  or  by  a 
pleader  duly  instructed  on  the . day  of . 11...,  at . o'clock  in  the  fore¬ 

noon,  to  show  cause  against  the  application,  failing  wherein,  the  said  appli¬ 
cation  will  be  heard  and  determined  ex  parte. 

GIVEN  under  my  hand  and  the  seal  of  the  Court  this—— day  of . 

11...  . 

Judge. 


No.  5. 

List  of  documents  produced  by  defendant"  (Or- 13,  r- 1.) 

(Title.) 


No. 

Description  of 

Date,  if  any,  which 

Signature  of  party 

document. 

the  document  bears. 

or  pleader. 

2 

l  3 

1  ‘ 

No.  6. 

Notice  to  parties  of  the  day  fixed  for  examination  of  a  witness 
about  to  leave  the  jurisdiction.  (Or.  18,  r.  16). 

(Title.) 

To 

...„. plaintiff  (or  defendant.) 

Whebeas--.  ..in  the  above  suit  application  has  been  made  to  the 

Court  by . that  the  examination  of . a  witness  required  by  the  said . 

in  the  said  suit  may  be  taken  immediately ;  and  it  has  been  shown  to  the 
Court’s  satisfaction  that  the  said  witness  is  about  to  leave  the  Court’s  juris¬ 
diction  (or  any  other  good  and  sufficient  cause  to  be  stated): 

Take  notice  that  the  examination  of  the  said  witness . will  be  taken 

by  the  Court  on  the . day  of . 11... 

Dated  the...  day  of...  ...11— 
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No.  7. 

Commission  to  examine  absent  witness.  (Or.  26,  rr.  4, 18.) 

(Title.) 


Whereas  the  evidence  of . is  required  by  the . in  the  above  suit ; 

and  wb&reas . .  yon  are  requested  to  take  the  evidence  on  interrogatories 

[or  viva  voce]  of  such  witness . ,  and  you  are  hereby  appointed  Commis¬ 

sioner  for  that  purpose.  The  evidence  will  be  taken  in  the  presence  of  the 
parties  or  their  agents  if  in  attendance,  who  will  be  at  liberty  to  question 
the  witness  on  the  points  specified,  and  you  are  further  requested  to  make 
return  of  such  evidence  as  soon  as  it  may  be  taken. 

Process  to  compel  the  attendance  of  the  witness  will  be  issued  by  any 
Court  having  jurisdiction  on  your  application. 

A  sum  of  Rs . .  being  your  fee  in  the  above,  is  herewith  forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of ... ... 

11... 


Letter  of  Request.  (Or.  26,  r.  6.) 

(Title.) 

(Heading:— To  the  President  and  Judges  of  etc.,  or  as  the  case  may  Be.) 

Whereas  a  suit  is  now  pending  in  the . in  which  A.  B.  is  plaintiff 

and  0.  D.  is  defendant ;  And  in  the  Said  suit  the  plaintiff  claims. 

(Abstract  of  claim.) 

And  whereas  it  has  been  represented  to  the  said  Court  that  it  is  neces¬ 
sary  for  the  purposes  of  justice  and  for  the  due  determination  of  the  matters 
in  dispute  between  the  parties  that  the  following  persons  should  be  examined 
as  witnesses  upon  oath  touching  such  matters,  that  is  to  say; 

B.  F.  of . 

G.’B.  of .  and 

I.>.  of  ..... 

And  it  appearing  that  such  witnesses  are  resident  within  the  jurisdic¬ 
tion  tif  your  honourable  Court ; 

Now  I . as  the . of  the  said  Court,  have  the  honour  to  request, 

and  do  hereby  request,  that  for  the  reasons  aforesaid  ana  for  the  assistance 
of  the  Court,  you,  as  the  President  and  Judges  of  the  said . .  or  some  one 
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or  more  of  you,  will  be  pleased  to  summon  the  said  witness  (and  Buch  other 
witnesses  a3  the  agents  of  the  said  plaintiff  and  defendant  shall  humbly  re¬ 
quest  you  in  writing  so  to  3ummon)  to  attend  at  such  time  and  place  as  you 
shall  appoint  before  some  one  or  more  of  you  or  suoh  other  person  as  accord¬ 
ing  to  the  prooedure  of  your  Gourt  is  competent  to  take  the  examination  of 
witnesses,  and  that  you  will  cause  such  witnesses  to  be  examined  upon  the 
interrogatories  which  accompany  this  letter  of  request  (or  viva  vooe)  touch¬ 
ing  the  said  matters  in  question  in  the  presence  of  the  agents  of  the  plaintiff 
and  defendant,  or  such  of  them  as  shall,  on  due  notice  given,  attend  such 
examination. 

And  I  further  have  the  honour  to  request  that  you  will  be  pleased  to 
cause  the  answers  of  the  said  witnesses  to  be  reduced  into  writing,  and  all 
books,  letters,  papers  and  documents  produced  upon  such  examination  to  be 
duly  marked  for  identification,  and  that  you  will  be  further  pleased  to  auth¬ 
enticate  such  examination  by  the  seal  of  your  tribunal,  or  in  suoh  other  way 
aB  is  in  accordance  with  your  procedure,  and  to  return  the  same,  together 
with  such  request  in  writing,  if  any,  for  the  examination  of  other  witnesses 
to  the  said  Court. 


No.  9. 

Commission  for  a  local  investigation,  or  to  examine  accounts. 
(Or.  26,  rr.  9, 11.) 

(Title.) 

To 

WhebeaS  it  is  deemed  requisite,  for  the  purpose  of  this  suit  that  a 
commission  for . should  be  issued  ;  You  are  hereby  appointed  Commis¬ 
sioner  for  the  purposes  of . 

Process  to  compel  the  attendance  before  you  of  any  witnesses  or  for 
the  production  of  any  documents  whom  or  whioh  you  may  desire  to  examine 
or  inspect,  will  be  issued  by  any  Court  having  jurisdiction  on  your  applica- 

A  sum  of  Bs . being  your  fee  in  the  above  is  herewith  forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this— ...day  of— 

11... 
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No.  10. 

Cotnmiaeion  to  make  Partition.  (Or.  26,  r.  13.) 

{Title.) 

To 

Whereas  it  is  deemed  requisite  for  the  purpose  of  this  suit  that  a 
commission  should  he  issued  to  make  the  partition  or  separation  of  the  pro¬ 
perty  specified  in,  and  according  to  the  rights  as  declared  in.  the  decree  of 
this  Court,  dated  the . day  of . II...;  You  are  hereby  appointed  Com¬ 

missioner  for  the  said  purpose  and  are  directed  to  make  such  inquiry  as  may 
be  neoessary,  to  divide  the  said  property  according  to  the  best  of  your  skill 
and  judgment  in  the  shares  Set  out  in  the  Said  decree,  and  to  allot  such 
shares  to  the  several  parties.  You  are  hereby  authorised  to  award  sums  to 
be  paid  to  any  party  by  any  other  party  for  the  purpose  of  equalising  the 
value  of  the  shares. 

Prooess  to  oompel  the  attendance  before  you  of  any  witness,  or  for 
the  production  of  any  documents,  whom  or  whioh  you  may  desire  to  examine 
or  inspeot.will  be  issued  by  any  Court  having  jurisdiction  on  your  applica- 

Asum  of  Bs........  being  your  fee  in  the  above,  is  herewith  forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . 

11...  ' 

Judge, 


No.  11. 

Notice  to  Minor  Defendant  and  Guardian.  (Or.  32,  r.  3.) 

(Title.) 

To 

Minor  Defendent. 

Natural  Guardian. 

Whereas  an  application  has  been  presented  on  the  part  of  the  plain¬ 
tiff  in  the  above  suit  for  the  appointment  of  a  guardian  for  the  suit  to  the 

(l)  Here  insert  the  miaor  defendant,  you,  the  said  minor,  and  you  (1) . 

mine  of  guardian.  are  hereby  required  to  take  notice  that  unless  within 

. days  from  the  service  upon  you  of  this  notice,  an 

application  is  made  to  this  Court  for  the  appointment  of  you  (1) . or  of 

some  friend  of  you,  the  minor,  to  act  as  guardian  for  the  suit,  the  Court  will 
proceed  to  appoint  some  other  person  to  act  as  a  guardian  to  the  minor  for 
the  purposes  of  the  said  suit. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of . II... 
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No.  12. 

Notice  to  opposite  party  of  day  fixed  for  hearing  evidence 
of  pauperism.  (Or.  33,  r.  6.) 

(Title.) 

To 

Whereas . has  applied  to  this  Court  lor  permission  to  institute  a 

suit  against . in  forma  pauperis  under  Order  XXXIII  of  the  Code  of 

Civil  Procedure . .  and  whereas  the  Court  sees  no  reason  to  reject  the  ap¬ 
plication  and  whereas  the  . day  of  ..  ...U...ha3  been  fixed  for  receiving  Buoh 

evidence  as  the  applicant  may  adduce  in  proof  of  his  pauperism  and  for  hear¬ 
ing  any  evidence  which  may  be  adduced  in  disproof  thereof ; 

Notice  is  hereby  given  to  you  under  Buie  6  of  Order  XXXIII  that  in 
caB6  you  may  wish  to  offer  any  evidence  to  disprove  the  pauperism  of  the 

applicant,  you  may  do  so  on  appearing  in  this  Court  on  the  said . day  of 

. 11... 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  o£..._ll... 

Judge. 


No.  13. 

Notice  to  Surety  of  his  Liability  under  a  Decree. 

(Seofcion  109.) 

(Title.} 

To 

Whereas  you . .did  on . become  liable  as  surety  for  the  perfor¬ 
mance  of  any  decree  which  might  be  passed  against  the  said . defendant  in 

the  above  suit ;  and  whereas  a  deoree  was  passed  on  the . day  of - 11... 

against  the  said  defendant  for  the  payment  of . and  whereas  application 

has  been  made  for  execution  of  the  said  decree  against  you  : 

Take  notioe  that  you  are  hereby  required  on  or  before  the  . day  of 

. 11. ..to  show  cause  why  the  said  decree  should  not  be  executed  against 

you,  and  if  no  sufficient  oause  shall  be,  within  the  time  specified,  shown  to 
the  satisfaction  of  the  Court,  an  order  for  its  execution  will  be  forthwith 
issued  in  the  terms  of  the  said  application. 

Given  under  my  hand  and  the  seal  of  the  Court,  this . day  of._„. 
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THE  SECOND  SCHEDULE. 


No. 


Subject  i 


Extent  of  repeal. 


J  and  so  muoli  of  Seotion  17 
(5)  as  relates  to  interest 


IV 


iding  the 
Judges. 


The  Code  of  Civil  Procedure. 

A  Regulation  to  amend  the  Code 
of  Civil  Procedure. 

The  -Civil  Procedure  Code  Am¬ 
endment  Regulation,  1086. 

The  Court  Fees  Regulation. 


The  whole  Regulation. 

Seotion  12  and  Article  VII  of  Sche¬ 
dule  II. 


[SCHEDULE. 

(  See  Section  2. ) 


*  !  •  ! 

1  '  4 

Year.  j  Number.  |  Subject  or  short  title.  j 

Extent  pf  repeal. 

1070 

IV 

H 

A  Regulation  to  authorise  exeeu- 
;  tion  in  Travanoore  of  the  de- 
orees  passed  by  .the  Civil  OourtB  1 
in  British  India  and  Ooohln 
State. 

A  Regulation  to  amend  the  Code 

Proclamation  defining  how  the 
Government  of  His  Majesty 
should  sue  and  be  sued  in  the 
Courts  of  Travanoore* 

The  whole  Regula¬ 
tion. 

Somuohas  has  not 
been  repealed  ex- 
oept  Seotion  11. 

The  whole  Procla¬ 
mation.  ]  (A) 

(a)  Added 


by  Regulation  HI  o!  1101. 

K)6i 
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TABLE 
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Table  A  ] 


the  GmL  Procedure  Code 

TABLE  k.-(Contd.) 


Oi.  19,r.3 
Seotion  )03 
„  30;  Or.  20,  r. 


I  -CL Seotion632* 

Section  35, 36,  37;  Or. ! 


>n  33;  Or.  2( 
lotion  137 


Seotion  35 

Or.  20,  r.  6(3) 
Cf.  Seotion  35 
Sections  38,  30,  4 
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TABLE  A. — (Goritd.) 


Section  oj  Begnli 
oi  1065. 


'•20(1) 
ft  22  (1) 


Seotion  45 
„  109 

Ot.  21,  r.  21 


Seotion  55  (1) 

’  ft  64(1),.  (2)  4(4) 


Seotion  52 
Or’.’  21,  ft  30 

”  l'  M(i| 

Or.  21,  ft  2 

:: 

:  tgffl 

Seotion  54 
Or”  21,  r.  41 


"  ’•%«} 


Section  63  (1) 

21'  ft  66  (1),  ,2)  &  (4) 

„  r,  67‘(1)  4  (2) 
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Seotion  97 
Section  98 
Seotion  132 
|  Section  109  (1)  &  (2) 
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[  Table  B 


Table  B  ]  THE  CIVIL  PROCEDURE  CODE 

TABLE  B .-{Oontd.) 


Section  and  Order  and 
Rule  oi  the  Regulation,  j 

Section  of  the  Code,  Regu¬ 
lation  11  of  1066. 

Seotion  k 

d  Order  and  Rale 
tish  Indian  Code, 

V  of  1908. 

Section  102  1 

Cf.  Sections  543  &  544 

Section  137  (3) 

;;  ig 

Seotion  192 

::  S? 

„  106 

„  108 

562 

i:  m 

”  144 

iio 

”  New^ 

”  U7 

”  148 

„  U3 

”  150 

"  151 

„  116 

Cf.  Seotion  201,  last  paragraph 
Cf.  Section  49(o)  * 

Of,  Seotion  8,  paragraph  1 

I  { 157 

Cf .  Seotion  3,  paragraph  2 

„  590 

The  First  Schedule. 

Ot.  1,  I- 1 

Seotion  22 

Or.  1, 

”  c'l 

.  New 

;;  l’.  i 

Sections  22  &  24 

4 

"  r!  6 

Seotion  25 

6 

”  r'.  S  (1) 

J.8(2) 

Secbion  26 

„  28,  paragraph  4 

;; 

is 

r!  10  [sj  &  (3) 

”  r“w 

K  23 

Seotion  28,  paragraphs  1  to  3 

;; 

ii* m 

’!  r'  12 

Seotion  28,  last  paragraph 
Seotion  31 

’• 

13 

„  *.  13 

Or.  2,  r  1 

„  30 

„  38 

Or”  a. 

J3 

::  iif 

41,  paragraphs  1  &  3 
„  40 

» 

l 

New 

Seotion  41,  paragraph  2 

6 

Or”  8,  r‘ 1 

Seotion  32 

Or:  8, 

l 

1:  l\ 

”  r 

p 

i 
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TABLE  B .-(Oontd.) 
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The  civil  Procedure  code 

TABLE  B.— (Oo«*<Z.) 


Section  and  Order  and 
Hole  of  the  Regulation. 


Cootlonof  bhe  Code.  Regn- 
lation  II  of  1065 


Seotlon  or  Order  and  Rule 
of  the  British  Indian 
Aot  V  of  1908. 


(2) 


Or.  27,  r.  1 


Or.  28, 
Exp 


f  Or/  30,  r!  1 


Section^  417 
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[Table  B 


TABLE  B (Owrtd.) 


Seoilon  of  the  Code,  Rega- 


t.  25 

c.4  29 
"  L'* 


SeotiOo  **548 
».  549 

Cf.  Section  556 


559 


,  564 

1  566 
,  567 

„  669 
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Section  and  order  and  I  Section  of  the  Oode,  Begn- 
Rule  of  the  Regulation,  I  latlon  U  of  1066. 


Seotion  and  Order  and  Bale 
of  the  British  Indian  Code, 
Aot  V  of  1908. 
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INDEX 

TO 

THE  CODE  OP  CIVIL  PROCEDURE. 


ABANDONMENT— 
of  part  of  olaim  by  plain¬ 
tiff-  Or.  23  r.  1  (1) 

ABATEMENT— 


appeal, — o: — 
application  to  set  aside,— 
death  of  party— no  abate- 

- if  after  bearing  and 

before  judgment — no, — 
- plaintiff  or  defendant— 


effeot  of  abatement  or  dis¬ 
missal  under  Or,  22,— 
execution  proceedings— no 


AaaODNTS.-(OoitcW.) 


power  of  Court  execu¬ 
ting  decree  to  compel— 
to  produoe,— 


mode  oi  taking,- speolal 
directions  as  to— 


Or, 


1(3) 


partner’s  share,— attach¬ 
ment  of-and,—  Or.  21,  t. 
receiver— liability  of— to 
aoconnt—  Or. 


47(2) 

,3(b) 


S.  72 


Or.  2! 

insolvency  of  plaintiff- 
suit  not  abated  by —  Or 

termination  of  question  as 


i'(2)  a"e  on-  0t- 7.  '• 2 

!  (S)  ACKNOWLEDGMENT— 

See  Servloe. 

ACQUIESCENCE  IN  PLACE  OF  SUING— 
See  Jurisdiction. 


marriage  of  female  patty- 
suit  not  abated  by—  Or.  22,  r.  7 

ABUSE  OF  PROCESS — 

to  prevent, —  S.  115 

ACCOUNTS— 


ADDITION— 

See  Parties. 

ADJOURNMENT- 

ADJUSTMENT  OF  AOGOUNTS— 
commission  for,—  Or.  26,  r.  11 


taohed— 


S.  52  (1)  (d)  ADJUSTMENT  OF  DECREE — 
attached  deoree— adjust- 
ment  of-when  ineffeot- 
Or.  13,  r.  5  ual-  Or.  21, 

Or.  20,  r.  16 

S-  ei,  ADJUSTMENT  OF  SUITS- 
Or.  26,  r.  11  See  Compromise  ol  Suits, 


(6) 

1(2) 


F— 137. 


Index]  THE  CIVIL  PHOCEDUBE  CODE 


ADMINISTRATOR— 
claims  by  or  against,— nol 
to  be  joined  with  claim! 
by  on  against  him  pet' 

snits  by  or  againBt,— 

See  Exeoutor, 
ADMISSIBILITY— 
oi  evidence  taken  on  com 
mission,— 

of  statements  made  on  be 
liei  in  affidavits — 


ADVERTISEMENT — 
notice  by  pnblic, — where 
numerous  parties—  Oi 
proclamation  of  sale,— of—  < 
AFFIDAVITS — See  Affidavit 
of  doeuments. 
interrogatories,— as  to- 


administered— 
pleader,— of— about  sig¬ 

nature  of  admissions,— 
power  to.order  any  faot  to 
be  proved  by,— 


AFFIDAVIT  OF  DOCUMENTS— 
See  Disoovery. 
inspection  of  documents 
referred  to  in,—  Or. 

lunatio— from—  Or, 


AGENT— 

Government— agents  autho- 
rleod  to  aot  for—  Or.  37, 

- agents  authorised  to 

receive  prooess  for,—  Or,  37, 

interpleader  suit  by,—  Or.  34, 

principal  and  agent— suit 
for  aooountB  between—  Or.  30, 
recognised  agent— appear- 
anoe  and  application  by —  Or.  8,  rr 

- the  Government  of  His 

Magosty  the  King  Em¬ 
peror  of  India—  S. 


agent  of  defendant—  Or.  5 

sides  ont  of  Travaneore 
and  has  no  agent  to  ac- 
oept  servioe —  C 

AGREEMENT — 
adjustment  of  suit  by—  C 

ease  for  opinion  of  Court,— 

disability- persons  under- 
agreement  on  behalf  of— 
guardian  ad  Utmi — com¬ 
promise  by—  C 

next-friend— compromise 
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[  Index 


AGRICULTURIST- 
exemption  from  attach¬ 
ment  ol  houses  belonging 

— ol  Implements  and 


See  Agricultural  Produce. 
AGRICULTURAL  PRODUCE- 
atbaobmenii  of, — 

- under— •provisions  as 


S.  82  (1)  (c) 
S.  52  ( 1 )  (6) 

Or.  21,  r,  42 
Or.  21,  r,  43 


AMENDMENT- 
applloation  ior  execution,— 
ol-  Or.  21,  r.  15 

decree,— ol—  S.  116 

failure  to  amend  pleadings 
within  time  specified  by 

general  powers  of  Court  to 

suit- P  88  S.  117 

issues— power  of  Court  to 
amend-  Or.  14.  r.  0  (1) 


taolunent-  S.  82(1)  (6);  S.  53 

growing  crop— attachment 
of— which  cannot  he 
stored-  Or,  21, r.  43  (5) 

- order  prohibiting  re¬ 
moval  of,—  Or.  21,  r.  43  (4) 

- place  of  sale  of—  Or.  21,  r.  71  (1) 

— speoial  provisions  re¬ 
lating  to  sale  of—  Or.  21,  r.  72 

sale  of,—  Or.  2),  r.  71 

ALIENATION— 
of  attached  property -how 
far  void—  S.66 

- with  leave  of  Court—  Or.  21,  r.  30 

ALLEGATIONS— 
ascertainment  whether 
pleadings  are  admitted 
or  denied—  Or.  10,  r.  1 

ALLOWANCE  - 


officer--  Or.  21,  r.  40 

exemption  from  attach¬ 
ment  of, -of  publio 
offioer,  etc.  S.  52  (1)  (h)  and  (i) 

judgment-debtor— subsist¬ 
ence  allowance  of— in 
jail-  S.  49,  Or.  21,  r.  37 

ALTERATION— 

of  judgment—  S.  116 

ALTER  tJATIVE— 
relief  in  suits  for  .delivery 
of  -  movable  property—  Or.  20,  r,  10 


of-  O,  4\r.  3 

mistake  arising  from  acci¬ 
dental  omission —  S.  116 

pleadings,— of—  Or.  6,  r.  17 

proceedings  in  suit,— of—  S.  117 

APPEAL— 

abitement  of,—  Or.  22,  r.  11 

additional  evidenoe  in  ap¬ 
peal-  Or.  40,  r.  27 

appellate  decrees,— appeal 

Court— appellate — to  have 
same  powers  as  original 
Court,-  S.  85  (2) 

- execution,— stay  of, — 

by,-  Or.  40,  r.  6 

in  decree  in  appeal—  Or,  40,  r.  34  (3) 
oross-objeotlons -See  Cross- 
objections  against  appel¬ 
lant.—  Or.  40,  r.  21 

- effect  of  withdrawal  or 

dismissal  of  appeal  on,— Or.  40,  r.  21  (4) 
— who  may  file,—  Or.  40,  r.  21  (1) 

deoree,— appeal  from,—  S.  76 


appeal  from  ex  parte  de¬ 
appeal  from  preliminary 

appeal  from  final,— where 
no  appeal  from  prelimi¬ 
nary  deoree— 
copies  of  appellate  de- 


S.  78  (3) 
8.76(2) 


S,  77 
rr.  35, 36 
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APPEAL.— (Conti.) 

contents  - dissenting  from 

Or.  JO,  i,  34  ment  need  not  sigi 


dismissal  of-  See  Dismissal 
of  appeal. 

evidence— additional— Sss 
Additional  Evidence. 


judgment— furnishing  ooples 
of— to  patties—  0 

—in  appeal—  Or.  4( 


— “'-where  lower  Court  has 
refused  to  admit-  Or.  40, 
exhibits — copies  of-when 
appeal  preferred—  Or. 
ex  parte  deoree— hearing 
ol  appeal  ex  parte—  Or. 
- restoring  of  appeal 


leave  of  Court  to  urge  ob¬ 
jections  not  set  forth  in 
memo  of  appeal- 
memorandum  of  appeal,— 
contents  and  aooompanl- 


— where  no  appeal  from 
preliminary  decree- 
general  power  to  pass  any 
proper  deoree  or  order—  Or.  4 
grounds  which  may  be 

hearing  of  appeal—  .  0r.40,n 

High  Court— power  of— to 


See  Appeal  from  Ordors. 
pauper  application  lor  leave 

plaint— order  rejecting—  E 

point  for  determination  to 
bo  stated  In  judgment—  Or.  40 
powers  ol  appellate  Oonrt— 


Court— when  appellate 
Oonrt  may  refer— 

— ol  faot  In  seoond  ap- 
peal— power  of  High 
Court  to  determine— 
judges— dissent  of  any— 
from  the  decision  of 
Oonrt— to  be  reoorded— 


stated  In  judgment—  Or.  40,  r.  30 
remand  ease  to  lower  Oonrt—  Or.  -10,  r.  23 

- appeal  from  order  ol—  S.  83  (2) 

restoring  ol  appeal  heard 
exparte—  Or.  40,  r.  20 

respondents  —  oross-objeo- 
tionsby—  Or.  40,  r,  21 

- - power  to  add  persons 

interested  as—  .  Or,  40,  r.  19 
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APPEAL.— (Concirf,) 

Court  to  another — 
reversal  of  whole  deereo  In 
appeal  on  grounds  com- 
monto  all  plaintiffs  or 
defendants— 
right  to  begin— 
salo— stay  of — of  immov¬ 
able  property  pending— 
eaving  of  present  right  of 


APPEAL  PROM  ORDERS. — (Ctmtd,) 
arbitration, -arising  out  of 

to-  S.82(1)(<J) 

- superseding-  S.  82  (1)  (a) 

Attaohment  of  property  of 
witness— direoting—  Or,  42,  r.  1  (9) 

award-filing  or  refusing 
to  file-  B.  82  (1)  (e) 

- modifying  or  correct¬ 
ing-  S.62(l)(«) 

- order  on — stated  in  the 

form  of  aspeoiaioase-  S.  82tl)(i>) 


set-ofi-appoal  from  decree 
stay  of  execution  by  appel- 

- proceedings  under  de- 

oree— appeal  does  not 
operate  as—  Or 

- sale  of  immovable 

property  pending  appeal — 0 
transfer  of  suit,  appeal  or 
other  proceeding- 
transmission  of  papers  to 
appellate  Oourt—  Or. 

Travaucove-where  appel¬ 
lant  resides  out  of— and 
security  for  costs—  Or. 

withdrawal  of  appeal — 
effeot  of— on  oross-objeo- 


disoovery— order  made  oi 
dor  for— 


APPEAL  PROM  ORDERS— 
abatement  of  suit— refus¬ 
ing  to  set  aside—  Or,  12,  r,  1  (14) 
appeal— refusing  to  re-ad- 
mlt—  Or,  42,  r.  1  (26) 

- re-hear  appeal-refus¬ 
ing  to—  Or,  42,  r.  1  (26) 


judgment-debtor— disal- 
lowing  objection  by— to 
draft  of  dooument  for 
execution  of  which  de¬ 
cree  is  passed—  Or,  42,  r.  1  (12) 

leave— giving  or  refusing 
—for  assignee  to  be  join¬ 
ed  as  party—  Or.  42,  r.  1  (15) 


Index  ] 
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APPEAL  FBOM  0RDERS.-(Ce»el<2.) 
orders  from  which  appi 


APPELLATE  OOORT- 
See  Appeal, 

S.  82,  APPEARANOE- 
01,43  agent,— by  recognised— 


of  several— for 
dismissal  of  suit  for  default 


■here  suit  brought 


plaint-returning— to  be  pre¬ 
sented  to  proper  Oourt—  Or.  42,  r.  1  (3)  defendants— appe 
plaintiff's  non-appearance 
— rejeoting  applioation  to 
restore  suit  dismissed 
for-  Or,  42,  r.  1  (5) 

prooedure  in  appeals  from 
orders—  S.  88, 

Or.  42,  r.  2 

re-admit— refusing  to— an 
appeal-  Or.  42,r.l  (25) 

receiver- granting  applica¬ 
tion  to  appoint—  Or.  42,  r.  1  (22) 

reheat -refusing  to— an 
appeal—  Or.  42,  r.  1  (25) 

remand— order  of—  S.  83 

remand  of  oase—  Or.  42,  r.  1  (26) 

restitution— direoting-  S,  108 

review— granting  applies- 
tlon  for—  Or.  42,  r.  1  (27) 

rules  relating  to  appeals 


sale  of  immoveable  proper¬ 
ty-under  Or.  21,  r,  89 

Or.  42,  r.  1  (13) 


Or.  27,  r.  5 
Or.  9,  rr.  2-12 


.—where  sued  in 


See  Second  Appeal, 
seourity  for  costs,— refus- 
ing  to  set  aside  order  of 
dismissal  for  failure  to 
furnish—  Or.  42,  r,  1  (17) 

suit— compromise  of— re¬ 
cording  or  refusing  to 
record —  Or.  42,  r.l  (16) 

- to  restora-rejeotlng 

applioation— dismissed 


it  of  property  of—  Or,  42,  r.  X  (9)  d< 
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APPLICATION — 

See  Amendment— Decree 
x  parte- Execution  of 
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( Index 


ARBITRATION— 

Appeal  from  orders  about 
arbitration  or  awards— See 
Appeal  from  Orders, 
application  by  parties  to 
suit  for  order  of  refer- 

atbitc&fcor-appointment 


- of  new—  Or.  39,1.5 

consequence  of  disobedi* 


—  empowering— to  ap¬ 
point  an  umpire— 
—leaving  Tri 


Or.  39,  r. 

Or.  39,  r. 


Or.  39,  r.  6  (6)  (ill) 
or  appointment 


- expiration  of  period 

fixed  by  Court— where 

award  is  made  alter— Or.  39,  r.  15  {1)  (e) 

- extension  of  time  for 

making —  Or.  39,  r.  8 


—  fixing  of  time  for  mak¬ 
ing—  Or.  39,  r.  3(1) 

- judgment  on  award—  Or.  39,  r.  16 

- modify  or  correct  award 


- — part  of  award  upon 
arbitration—  Or.  39,  r.  (12)  (a) 


ARBITRATION.— (Coftid.) 

- remit— power  to—  Or .  89,  r.  14 

- setting  aside  award- 

grounds  for—  Or,  89,  r,  15 

- signing  and  filing  of 

award—  Or.  39,  r,  10 

award— snperseding  arbit¬ 
ration— where  award  is 
made  after  order—  Or.  89,  r.  15  (1)  (o) 
where  award  has  left  an* 
determined  any  of  the 
matters  referred  to  arbit¬ 
ration-  Or.  39,  r.  14  (a) 

oosts  of  arbitration—  Or.  89,  r.  13 

death  of  arbitrator  or  urn* 
pire-  Or.  89,  r.  6  (6)  (I) 

exeoution  when  award  in* 
definite—  Or.  39,  r,  14  (6) 

fraudulent  oonocalment  of 
matter  whiah  ought  to 
have  been  disclosed—  Or.  39,  r.  15  (1)  (6) 
order  of  reference  in  a 
suit—  Or.  39,  r.  3 

— eSeot  of—  Or.  39,  r.  8  (2) 

- superseding-  Or.  39,  r.  5  (2) 

Or.  39,1.15  (2) 

- notice  of  application 

to  file—  Or.  39, 1. 17  (3) 

- on  an  agreement  to 

refer—  Or.  39,  rr.l7&  18 

—application  to  file 
agreement—  Or.  39,  r.17 

rator-  Or.  39,  r.  17  (4) 

- stay  of  suit-  Or.  39,  r.  18 

reference  to— how  far  go¬ 
verned  by  Order  XXXIX  S.  69 

umpire— see  Arbitrator. 

- appointment  of—  Or.  39,  r.  4  (1)  (a) 

umpire— when— to  arbit¬ 
rate-  Or.  39,  r.  9 

award— application  to  file 
—made  on  a  reference—  Or.  39,  r.  20 

- deoree  on —  Or.  39,  r.  21  (2) 

- filing  and  enforoement 

of-  Or.  39,1.21 
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fnl— before  judgment— 
oonjngal  rights— discretion 
of  Coarts  in  deoree  for 
restitution  of— 


—parties  to  suit  and 
their  pleaders— when— 
— pnbILo  Officer-when- 


ABREST  AND  DETENTION .—(Contd  ) 
—insolvent  —  prooedare 
when  jndgment-debtor 
expresses  his  Intention  to 
be  declared  an—  S.  47,  ol.  < 

- procedure  on  appear¬ 
ance  of— in  obedienoe  to 


- when  unable  to  pay- 

Court  may  disallow  ap. 

plioatlon  for  arrest—  Or.  21,  r.  38  (1) 


jurisdiction— where  person 
(1)  and  arrest  Is  to  be  made 


pardaua8hin  women— when 


Or,  97,  t.  2(3)  compensation  for  wrongfal 
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AHBEST  AND  DETENTION, -(ConcM.) 
period  of  detention  in  pri¬ 
son-  Or.  36,  r.  t 

Beonrity-order  to  furnish 
—for  appearnnoe—  Or.  33,  r.  S 

surety— prooedure  on  ap- 
plioation  by— to  be  dis- 
oharged—  Or.  86,  r.  9 

ASSETS  - 

See  Saleable  distribution, 
ASSIGNMENT— 

of  deoree— See  Transfer  of  Deoree. 
of  interest  in  suit—  Or.  32,  r.  10 

of  cross-decree  and  execu- 


immoveable  property— at. 

taehment  of— 

Immoveable  property- 
particulars  in  application 
(or  attachment  of— 
judgment-debtor— examin¬ 
ation  of— as  to  his  pro¬ 
perty—  I 

jnrisdiotlou- where  pro¬ 
perty  to  be  attached  is 
outside- 


actual  seizure  of  moveable 
property  in  possession  of 
judgment-debtor—  i 

adjustment  of  attached  de- 


agricultural  produce— See 
Agricultural  produce. 

able  distribution  of-ar' 
claims  enforceable  under 
attachment—  S.  56,  Expin. 

compensation  for  wrongful—  S.  75 

notes— where  property  at¬ 
tached  is—  Or.  21,  r.  54 


right  to  sue  for- 
debt— attachment  of— 
decrees— attachment  of 
default  in  proceeding  w 

dwelling  house— seizure 


laboure'r— wages  of  - 
land  paying  revenue  to 
Government— attachment 


negotiable  instruments— 
attachment  of—  Or- 

notice  in  cese  Of  decree 
passed  by  another 
Coart—  Or.  21, 

partnership  property— 
when  attachable—  Or.  21, 
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ATTACHMENT,— (ConM.) 

ATTACHMENT.— (OonrM.) 

precept- attaohment  wider- 

3.  39 

preliminary  decree  far  pos- 

anoe  of  attaohment  sub- 

session  and  rents— at- 

Or,  21,  r.  60 

taohment  under— 

Or.  21, : 

r.  10 

objeofcion  to  attaohment  by 

^property  attached  is  exe- 

third  party-  ' 

Or.  21,  r.  66 

cation  of  deorees  of 

- when  allowed— 

Or.  21,  r,  68 

several  Coarts- 

S.  55 

—disallowed— 

Or.  21,  r.  59 

- liable  or  not  liable  to 

order  allowing  or  disallow- 

attachment— 

3.  62 

ing  olaim— when  oonolu- 

- in  custody  of  Conrt  or 

slve— 

public  officer— 

Or.  21, 

r.  50 

eale— postponement  of— 

- of  defaulting  witness— 

pending  inquiry  into 

0 

r.  16,  r,  1 

0  (3) 

Or.  16, 

suit— declaratory— by  da- 

- of  person  disobeying 

feated  party- 

Or.  21,  r.  61 

order  granting  injdno- 

tion— 

Or.  37,  r. 

2(3) 

on— 

Or.  21,  r.s58 

Ok.  21, 

r.  53 

ATTEND  ANOE- 

.  salary  of  pnblio  offioer,  Ac, 

:  S.i 
Or.  21, 

52(1) 

corporation— offioer  of— 
power  to  require  person- 

r.  46 

a!  attondanoe  of— 

Or  29,  r.  3 

shares  in  a  corporation— 

Or.  21, 

r.  44 

dnty  o!  witness  to  attend 

share  oi  judgment-debtor 

at  eaoh  hearing—  Or, 

,  16,  rr.  15,  1G 

in  movables— 

Or.  21, 

r.45 

of  person  able  to  answer 

title  or  priority  questions 

questions  in  snit  againet 

df-by  what  Oourt  to  be 

Government — 

Or.  27,  t.  G 

determined — 

Or.  21, 

r.  50 

witnesses  before  Commis¬ 

transfer  of  attached  pro¬ 

sioner— 

Or.  26,  r.  17 

perty-  . 

Sj  56 

- to  give,  evidenoe  or 

warrant  of- 

r.  22 

produoe  doonments— 

Attqchment  before  judg- 

S.  74 

power  to  compel— 
witness — when  not  requir¬ 

S.  27  (6) 

ed  to  attend  in  person— 

Or.  10,  r.  19 

.  5-12 

AUCTION- 

appeal  from  orders  relat- 

court-sale  as  a  rule  to  be 

ing  to- 

Or- 42 

1,  r.  1 

held  by  publio  auo'ion— 

Or.  21,  r.  63 

compensation  for  wrongful 

AUCTION-PURCHASER— Se, 

attachment—' 

S  75 

Possession— Sale— Pur¬ 

Investigation  of  claims 

chaser's  title. 

and  objections— 

benaml  putohase— 

S  58 

olaim— when  to  be  allow- 

certificate  of  sale  to— 

Or.  21,  r.  91 

ed— 

Or.  21, 

r.  58 

compensation  to— on  set¬ 

— — disallowed— 

Or.  21, 

r.  59 

ting  aside  sale— 

Or.  21,  r.  86 

evidenoe  in  support  of 

defanltin  payment  of  de¬ 

olaim  or  objection— 

Or.  21, 

r.  67 

posit  by— at  coart-aale— 

Or.  21,  r.  81 
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AUOTION-PUfiCHASEB, — (ConctA.) 
delivery  of  possession  to— Or.  21,  rr.  3 
deposit  by— at  oourb-sale—  Or,  21, 
dispossession  by- 
re-sale— defaulting  .  pur¬ 
chaser  answerable  for 

resistance  to  delivery  of 
sale— application  to  set  . 
debtor  has  no  saleable  In- 

— -oertifioate  of— to— 
aside— corn- 


vesting  of  property  in— 
AW  ARD — See  Arbitration 
BENAMIDAR— 
suit  by  third  person  alleg- 


BUSINESS.— (CottcftL)  ... 
jurtediotion— from  plaod  of 


salt  against  person  carry¬ 
ing  on— in  name  other 
than  his  own- 


transfer  of,— from  one  Court :  '• 
to  another— 

CAUSE  OF  ACTION— 
decree  not  to  be  reversed 
in  appeal  fox  misjoinder 


Or.  30,  r.10 

■Or.  fi,  r.  17 


liberty  to- 

restriotion  on  bidding  by 
officer— 

BILL  OF  EXCHANGE -S« 

*  Negotiable  Instrument, 
joinder  of  parties  liable 
on  same,— 

BREACH  OF  TRUST—  ... 
particulars  of —to  be  stated.. 
In  pleadings— 

BUSINESS — 
agent — serviae  of  summons 
on— by  whom  defendant 


Or.  21,  r, 
Or.  21,  r, 


Or.  S3,  r.  5  (d) 
Or,  %  r.  X  (e) 


Or,  7, : 


separate  trials  of  different 

splitting  causes  of  notion—  Or,2,‘r,!2 
snoeesslve  claims  arising 
under  same  obligation— 

Or, 

suit— rules  precluding  fur- 


r,  2,  Expln. 


>»  19  CERTIFICATE— 


S.  114 
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CERTIFICATE.  -  (Condd.) 
judgment-debtor, — autho¬ 
rising— to  mortgage,  &o., 

Us  attached  proparty— Or.  21 
sale— certificate  ol  —  to 
bear  date  on  which  sale 
becomes  absolute—  Or 

.  — —to  porohase  at  oourl- 


mlsoellaneous  proceedings, 
—procedure  in  Oode  tor 
suits  to  apply  to— 

Small  Cause  raits -extent 
of  application  of,— to— 


payment  of  judgment-debt 
out  of  Court  to  be  certi¬ 
fied  to  Court- 


interpleader  snits— when 
plaintlS  entitled  to  a 
charge  for  oosts  in— 
pauper  Bolts,— of  Govern- 
ment  for  conrt-fees  in—  , 


foreign  Conrts—coa 
slons  issued  by- 
letter  of  request  in 


CHEQUE— 

attachment,— liable  lo¬ 
in  execution  of  decree— 
CIVIL  NATURE  - 
snits  of  a— 

CLAIMS— See  Attachment, 
Investigation  of  olaims  to 
attached  property—  Or. 
investigation  of  claims  to 
■property  attached  before 

sale  in  exeontlon,— post¬ 
ponement  of— pending 
Inquiry  Into  claims—  Or.  21, 
CLIENT— See  Pleader, 
death  of  client,  or  pleader 
determines  pleader’s  ap¬ 
pointment—  Or.  9 

CODE  OE  CIVIL  PROCEDURE— 
application  ol— 

Code  Includes  Rules— 
irherent  powew  of  Courts— 
proviSions  of  Oode  not  to 
afiect— 


- iaaneof  process  to,— on 

application  of  commis- 

)r,  36,  r,  8  alonei-  Or.  26,  r 

To  examine  witnesses—  Or,  28, 

1  t  SB  ,2)  F°r  IooaI  •'"’OBtigation—  Or.  26,  i 
To  examine  eooonnts—  Or.  28,  ri 
To  make  partition—  Or.  26,  rr 
COMMISSIONER— 

.  8,  r,  i  (2)  See  Commission. 

8  J  COMPANY— See  Corporation, 

S.  2  (1)  COMPENSATION— 
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COMPENSATION.— (ComM.) 

■ward  of,— for  wrongful 
arrest, — attachment  or 
injunction—  S.  76(!) 

injunction — interim— in  aase 

of—  S.  75 

suit— award  of  compensa¬ 
tion  under  S.  75  bars—  S.  75  (2) 
COMPROMISE  OP  SUIT— 
appeal  from  order  record¬ 
ing  or  refusing  to  re¬ 
cord—  Or.  42,  r.  1,  ol.  16 

decree  in  terms  of,—  Or.  23,  r.  3 

guardian  of  minor,— by—  Or.  32,  r.  7 

minor,— by  guardian  or 
next-friend  of—  Or,  32,  r.  7 

parties,— by— out  of  Court—  Or.  23,  r.S 
CONOISE  STATEMENT—  Or.  7,  r.  9  (1) 
CONDITION  PRECEDENT— 
when  to  be  pleaded— 

CONDUCT  OP  SUIT— 
where  parties  numerous— 

CONJUGAL  RIGHTS— See 
Restitution  of  conjugal 
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CONSENT- DEQREE- 


Ot.  6,  r,  6 
Or.  1,  r.  11 


Diwan,— of-to  saits  relat¬ 
ing  to  public  aharitiea— 
Dewan,— of— to  Btdfcs  relat¬ 
ing  to  public  nuisanocE— 
di  eability  -  consent  to  pro¬ 
ceedings  in  suite  on  be¬ 
half  of  persons  under,— 
guardian  ad  litem— no  per* 


without  his  1 
next-friend-go  person  to 
be  added  as— without 


[  index 

S.  76  (3) 


ties  on  a  compromise,— 
OONTEMPT  OP  COURT— 
arrest  for,— no  exemption 

CONTRACT— - 
denial  of, — in  pleadings — 
implied,— averment  of— 
injnnotion— temporary— 


tnted  by— and  plea. 


outloa  of— 
COPY— 

and  oopy  of  d 


Or.  a: 


ansfer  of  deorei 


0(3) 


—and  oopy  of  decree—  Or.  21,  r.  5  (o) 
exhibits— oopies  of— when 
appeal  preferred—  Or.  40,  r.  12  (3) 
judgment  and  decree  in 
appeal— oopies  of— fur. 
nished  to  parties—  Or.  40,  r,  35 


CORPORATION— 


,  32,  r,  4  (3) 

.  I,  r.  10(3) 


quire —  Or.  29,  r,  3 

business— where  deemed 
to  carry  on— and  plaoe 
of  suing—  S.  19,  Expln.  II 

decree  against,— mode  of 
executing—  Or.  21,  r.  80(3) 

examination  of  officer  of, 

—as  to  property  of,—  Or.  21,  r.  39 
st,-  Or,  37.  t.  5 


Index  ] 

CORPORATION. — (Conoid) 
interrogatories-to,— dell- 


plaoe  oi  suing,—  8. 19,  Ezpln,  II 

pleadings— subeoriptlon  and 
yeriSeation  of—  Or.  29,  r.  1 

shares  in,— attachment  of—  Or.  31,  r.  44 

tion-  1  Or.  21,  r.  76  (3) 


The  Civil  fubcsfctJBE  ooi>s 

COSTS.— (Confd.) 
jurisdiction — absence  of — 
Or.  11,  r.  5  no  bat  to  exerolse  by 
Court  of  power  aB  to, — 
lien  of  pleader  for,— where 
set-oil  claimed  by  defend- 


interest  on, —  8.32(3) 

interpleader  suits,— in—  Or.  34,  rr.  3, 4,  6 
interrogatories,— of—  Or.'  11,  r.  3 


variation  or  rove 
ores— order  f' 
of  costs  on-  8.108(1) 

y  for  ooats  of  suit—  Or.  2S 
from  order  refusing 
set  aside  order  of  dis¬ 
missal  of  suit  for  failure 
to  give—  Or.  42,  r,  (1) 

.ilure  to  furnish,— effect 
of-  Or,  25,  r.  2 
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COSTS. — {Conoid. ) 
Insolvency  of  plalntiS— se- 

nexfc-friend  retiring— to 

give  aeourity  tor  costs  al¬ 
ready  incurred— 
plaintifE— seourlty  for  costs 

setting  aside  of  order  of 


COURTS— (Coneld.) 
papers  from  its  own  reoords 
or  from  other  Courts,— 
may  send  for—  Or.  13,  r.  10 

payment  into  Ooart—  Or.  24 

reference  to  High  Court—  S.  87 

Or.  44 

review— Court  to  which  ap¬ 
plication  for— to  be  made  -  S.  88 

Or.  45,  r.  1 

sale  of  Immovable  property 


furnish,—  Or.  26,  r.  2  (2) 

Security  for  costs  In  appeal 
appellant  —  aeourity  for 

consequence  of  not  furnish¬ 
ing—  Or.  40,  r.  10  (2) 

COUNTBR-OLAIM- 
rules  as  to  joinder  of 
claims  apply  to,—  Or.  2,  r.  4 

COURTS— 

amend  issues— to— powers 


appellate-powers  of-  S.  85 

Or.  40,  r.  32 

attachment  of  property  in 
cnstody  of  Court—  Or.  21,  r.  50 

Civil  Courts  to  try  only 
suits  of  a  civil  nature—  S.  7 

High  Court-power  to  refer 

immovable  property— sale 
of-ia  execution— what 
Courts  can  order—  Or.  21,  r.  79 

Inherent  powers  of  Courts—  S.  115 

Courts—  Or.  IS,  r.  17 

issues-Gourt  to  frame—  Or.  14,  r.  1  (6) 
- power  of  Court  to  am¬ 
end  or  strike  out—  Or.  14,  r.  5 

language  of  Courts—  S.  102 

name  of  Court  in  whioh 
in  plaint—  Or.  7,  x,  1  (a) 


transferred  deorees— powe 
of  Courts  in  executing — 
COURT-FEES— 
deficiency  of,— power  oi 
Court  to  allow  party  t< 


pauper  suits- exemption 
lrom  payment  of, —in  — 


Or.  21,  r.79 


Or.  21,  r.  24 
S.  112 

S,  1U 
Ss.  22-23 


S.  113 


subjeot*mabter  of  Buitfor 
purpose  of,—  Or.  7,  r.  1 

OROP-See  Agricultural  pro- 

attachment  of,—  Or.  21,  r.  42 

—which  does  not  admit 
of  being  stored—  Or.  21,  r,  43 

interim  order  prohibiting 
removal  of  growing  orop—  Or.  21,  r.  43 

CROSS-O  LAIMS— 

execution  in  case  of—  Or.  21,  r,  17 

mortgage  suits,— in—  Or.  21,  r,  18 
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next-friend— death  of 
o£  proceedings  on— 
DEBT— 

attachment— mode  o 


deposit  by  defendant  In 

pleadings,  and  matters  af¬ 
fecting — 

publio  nnieanoe— noepeoial 
damage  necessary  for  in* 
stitntlng  suit  relating  to- 

order  for  payment  oi 


DEGREE— Ses  Preliminary 
deoree :  Final  decree : 
Decree  ex  parte. 

adjustment  of,— 
administration  salt— de- 
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DEOEEE _ (Conoid.) 

decree  to  agree  with  judg. 


definition  of  deoree- 


tate  paying  revenue  to— 
iostalmaatB— deoree  may 
direct  payment  by—  ( 
irregularity— decree  not  to 
be  interfered  with  in  ap. 


judgment-decree  on- 


ith-  Or,  20,  r.  6  (1) 


mode  of  paying  money 
under  deoree- 
orderof  diemlsaal  for  de- 


partition— deoree  in  suit 
for—  ' 

- of  estate  paying  me- 

nae  to  Government- 
partnership— in  suit  for 

7  deoree— defi¬ 


nition  of— 
referenoe  to 

onted  pending— 
pellabe  deoree— 


?h  Court— 


DEGREE.— (Conoid.) 

oution— See  Transfer  of 

cation  for  execution  by—  Or.  21,  r.  15 
DEOREE  EX  PARTE-  Or.  9,  rr.  6, 13 
appeal  from—  S.  76 

notice  to  opposite  party— 

without—  '  Or,  9,  r,  14 

second  appeal  from  appal* 
late  deoree  passed  lx 
parte  S.79(2) 

DEGREE-HOLDER- 

and  execution—  Or.  21,  r.  14 

bid  or  buy .  property— not . 
to— without  leave  of 
Court-  Or.  2J,r.69 

definition  of,—  S.  2 

dispossession  by—  Or.  21,  r.  97 

execution— application  for 
-by,-  Or.  21, r,  18 

- joint  decree-holder—  Or.  21,  r,  13 

- in  oase  of  assignment 

of  deoree  by,-  Or.2i,  r.  14 

notice  to,— why  payment 
or  adjuBtment  should 
not  be  certified—  Or,.  21,  r.  2 

payment  out  of  Court  to—  Or.  21,  r.  2 
purchase  by  decree-holder 
at  oourt-sale—  Or.  21,  r.  69 

rateable  distribution  among 
decree-holders —  S.  59 

stay  of  execution  pending 
suit  by  judgment-debtor 
against—  Or.  21,  r.  27 

DEFAULT - 

dismissal  of  suit  for,—  Or.  9,  rr.  8-9 
- of  suit  for  default— not 

—of  suit  where  neither 
party  appears—  Or.  9,  r,  3 
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DEFAULT.— {Condi.) 

execution — default  la  pro¬ 
ceeding  with— after  at- 
taohment— 

purohase  money— default 
in  payment  of— in  time— 
re-sale  on  default  of  depo¬ 
sit  by  pnrohaser— 
wilful  default — particulars 
of— to  be  stated  in  plead- 

DEFEOT  OR  ERROR— 
amend— general  power  of 
Court  to — defect  in  pro¬ 
appeal—  defect  in  an  order 
may  be  a  ground  of  ob¬ 
jection  in — 

- defeot  in  a  prooeeding 

not  always  a  ground  for 


proceedure  when  a  ground 


diBtinot  grounds  of— to  be 
stated  separately— 
fasts  to  be  specially  plead. 

Government — defence  of 
suit  against  pnblio  oflieor 
undertaken  by— 


DEFENDANT— 
aogulesoenoe  in  suit  by  de¬ 
fendant  residing  outside 
jurisdiction— 
addition  of  parties  as  de¬ 
fendants  and  limitation- 
adjourned  bearing— proce¬ 
dure  at— when  defendant 
assigns  good  cause  for 
^  .-previous  non-appesranoe— 


DEFENDANT.  — (Co»«d!.) 
appearance  by  one  defend¬ 
ant  for  others- 
oanses  of  action-joinder 
of— and  of  defendants— 
common  interest -defend¬ 
ant  may  be  sued  on  be¬ 
half  of  all  having- 
contract-joinder  of  de- 
fondants  liable  on  same- 
i  need 


day  of  appearanoo  of— how 
defend  on  behalf  of  all- 


defendants  not  at— with 
plaintiff— 

joinder  of  defendants— 


liability  of— plaint  ranst 
dieolose— 

marriage  oi  female  defend- 


Or.  5,  r,  0 

Or.  1,  r.  8 

Or.  5.  r.  7 


r.  1.  r.  d  (6) 

S.  1!) 


l,r.  10(d) 
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DEFENDANT.~(C<mcId.) 

DEFINITION  OF.— (Crmeld.) 

non-attendance  of  one  of 

jUflgA— . 

S.  2  (8) 

several  defendants— 

Or.  9,  r.  11 
Or.  0,  r.  12 

judgment— 

S.S(9) 

non-joinder  of— objection 

judgment-debtor— 
legal  representative— 

S.  2  (10) 
S.  2  (11) 

Or.  1,  r.  13 

mesne  profit— 

S.  2  (12) 

personal  appearanoe  of — 

order— 

S.  2  (13) 

when  can  be  ordered— 

3r.  5,  it.  3,  4 

pauper—  Or,  33 

r,  1  Expin. 

place  of  suing — and  resi- 

pleader— 

8.2(14) 

dence  of  defendant— 

Or.  20 

prescribed— 

8.2(15) 

plaint— defendant’s  name, 

8.  2  (16) 

description  and  residenoe 

to  be  put  in— 

Or.  7,  r.  1  (c) 

pleader— defendant  may 

Or.  5,  r.  1  (2) 

signed— 

S.  2  (19) 

DEMEANOUR — 

need  not  be  interested 

of  witness— remarks  on— 

Or.  18,  r.  11 

in  all— 

Or.  1,  r.  5 

DEPARTURE- 

right  to  begin— when  do* 

in  pleadings— 

Or.  6,  r.  7 

fendant  has— 

Or.  18,  r.l 

property— defendant  giv- 

Court — deposit  In— by  de¬ 
fendant  in  suit  for  money 

S.  74  (a) 

or  for  damages— 

Or.  24,  r.  1 

- for  appearanoe- 

money  or  moveables— of— 

Or.  36,  r.l 

in  Court— 

Or,  37,  r.  10 

Or.  36,  r,  2 

DETENTION¬ 

.  service  of  summons  to  be 

S'  Arrest  and  Detention, 

on  defendant  in  person 

Or.  6,  r.  12 

DEW  AN — 

sammons  not  Issued  if 

may  institute  suit  relating 

olaim  admitted  by,— 

to  poblio  nniaanoe— 

S,  71 

when  plaint  presented— 

Or.  6,  r.l 

- public  charities— 

8,72 

written  statement— when 

DISABILITY-PERSONS  UNDER- 

to  be  filed — 

Or.  8,  r.  1 

consent  to  orders  on  behalf 

DEFINITION  0F- 

of— 

S.  Ill 

Oode- 

S.  2  (1) 

DISOHARGE— 

Conrt  whloh  passed  a  de- 

deoree— discharge  of-and 

oree— 

S.34 

execution  proceedings— 

8.40 

decree — 

S.  2  (2) 

injunction  —  discharge  of 

decree-holder— 

S.  2  (3) 

Or,  87,  r.  4 

dlstrlot— 

S.  2  (4) 

DISCOVERY- 

foreign  Court — 

S.  2  (6) 

See  Affidavit  of  documents 

foreign  judgment— 

S.2(6) 

—Interrogatories— Ins- 

Government  pleader— 

3.2(7) 

paction, 

no* 
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DISOOVERY.-IComM.) 

dooumonts— discovery  oi— Or,  U,  tr, 12-19 
interrogatories— disoovery 
by—  Or.  U,  rr.  1-11 

non- compliance  with  order 
iordisoovery—  Or,  11,  r,  21 

power  ol  Court  to  order 
discovery—  S.  27  (a) 

premature  disoovery—  Or,  11,  r.  20 

specific  documents— power 
'of  Court  to  order  disco¬ 
very  of-  Or.  II,  r.  19  (3) 

DISMISSAL  OP  APPEAL— 

•  oroSs-objections— ifleot  of 

dismissal  of  appeal  oa-Or.  40,  r.  21  (4) 
hearing  regular— for  ap¬ 
pellant's  dofualt  at-  Or.  40,  r.  16  (1) 


DISMISSAL  OP  SUIT— 

See  Default— Dismissal 


plaintiff— dismissal  of  suit 
for  non-appearance  of—  Or 

restoration  of  suit  dismis* 
sed  for  non-appearanoe 
of  both  parties—  Or 

—plaintiffs  default—  Or. 

"failure  to  furnish —  Or. ! 

- when  dot  a  "bar  to 


DISTRIBUTION  OP  ASSETS— 
See  Rateable  distribution. 
DISTRICT — 
definition  of — 

DISTRICT  COURT— 


withdraw  suits  and  pro¬ 
ceedings— 
DOCUMENTS  - 
affidavit  of  documents — 
business  books— giving  oo- 
pies  of  entries  in- in  lien 
of  inspection— 

sion  or  production  of  nn- 


exeoution  of-mode  of  exe- 

hearing— documentary— 
evldenoe  to  be  produced 
at  first—  Or 


issues— examination  of 
documents  before  fram¬ 
ing—  Or.  14,  r.  4 

letter-book,  shop-book  or 
acoount  book,  ooples  of 
■entries  in —  Or.  13,  r.  5(1) 

lUt  of— relied  on—  Or,  7,-r.H  f2) 

'notice  to  admit-  Or*  12,  rr.  2-3 

- produce—  Or.  l2ir.  S 

pleadings— effect  of  dooa- 
ments  to  be  stated  In—  Or,  6,  r,  9 
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DOGUMENIS.-(Co»cM.) 
power  of  Court  to  inspect 
documents  when  privilege 
claimed—  Or,  1 

- to  order  production  of 

documents  before  it—  Or 


production  of— on  whioh 
plaintiS  sues — 

- referred  to  In  plead¬ 
ings— 

public  record  — receiving 
oopies  of  entries  in —  0: 


witness  apprehended  oannot 
produoe, — procedure 


DWELLING  HOUSE— 
arrest— entry  by  serving 
ofiioer  into  dwelling 

property— entry  by  serving 
house  for  seizing— 

ERROR -See  Defect  or  error, 
EVIDENCE— 

additional— in  appeal—  Or,  40,  rr. 
adjourned  hearing— failure 
to  produce  evidence  at—  Or,  1' 

appealable  oases— how,— 
taken  in—  Or,  11 

attachment — evidence  in 
support  of  olaim  or  ob¬ 
jection  made  to—  Or.  21 

See  Commission, 
demeanour  of  witnesses— 
remarks  on—  Or,  18, 

documentary  evidence— 
production  of—  Or.  13,  rr 

hearing  —  production  of 
evidence  at—  Or,l£ 

- failure  to  produoe  evi¬ 
dence-  at  adjourned—  ■  Or.  17 
- failure  to-produoe  evi¬ 
dence  at  first—  -Or.  15 

Interpreted— when  to  be—  Or.  18 
interrogatories  —  answers 


breaking  open  of— for  de 
livery  of  possession— t 
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EVIDENOE.-tCoBcW.) 


memorandum  of,— to  re¬ 
lower  Court  to  return  eyi- 

flnainPSeUatB  00014 
particular  question  and 


production  of  dooumcntar 


EXAMINATION.— {Gondd.) 
proclamation  (or  sale— for 


give  ev 


Or.  18,  r. 

Or.  16,  r. 


quired  by  Court- 
review  on  disoovery  of  new 
and  important  evidenoe—  Or,  45,  r,  1 
summons  to  give  evidenoe—  Or.  16,  r.  1 
EXAMINATION— See  Evidenoe:  Witness. 


Or.  21,  r. 


serving  offioer— examlna- 

- examination  of— when 

witness  fails  to  attend-  Or.  16,  r.  10(1) 


Or.  5,  r.  19 


Or.  18,  rr.  4-12 

- before  commissioner -Or.  26,  r.  17  (1) 

EXECUTION  OS’  DECREE - 
See  Arrest— Attachment 


S.  58 


oo-partners— execution  in 
salts  between— 

have  jurisdiction  to  exe- 
exercise  of  powers  in  ap- 


property—  Or.  21,  r.  39 

executing  officer— exami¬ 
nation  of —as  to  his  inabi¬ 
lity  to  execute  process—  Or,  21,  r.  23 
IsBues— examination  of  par¬ 
ties  in  order  to  frame—  Or.  14,  r.  I 

judgment-debtor  — 


nation  of— as  to  his 


parties— exi 
by  Court— at  first  h 


orders— execution  of— 


Or.  21,  r.  39 - : 


S.  55 
S.  52 


pnbllo  offioer— execution  of 
decree  against— 

no  execution  of  deoree 
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EXECUTION  OF  DEOREE,-(Co»f<f.) 


vesting  of  property  sold  in 
(1)  Application  for  execution— 


cross-claims— See  Cross-claims, 
oroas-deorees— See  Cross-deoreea. 
deoree-holdeT — application 
by— for  execution--  Or.  21,  r,  8 

immediate  exeoatlon— oral 
application  for— of  mo. 
ney.de  oree —  Or.  21,  r.  9  (1) 

joint  deoree-hoider— appli¬ 
cation  by-  Or.  21,  r.  13 

legal  representative  of 
party  to  the  deoree,- 
against-  Or.  21.  r.  20  (1)  (6) 

mortgage  suits— oross-de. 


EXECUTION  OF  DEGREE.— (Ce»id.) 
share  of  judgment-debtor 
in  property  to  be  specifi¬ 
ed  in  application —  Or.  21,  r,  II  (6) 

'simultaneous  execution 
against  person  and  pro¬ 
perty-  Or.  21,  r.  19 

transferee  of  deoree— ap¬ 
plication  by—  Or.  21,  r.  14 

- to  bold  subject  to  equi¬ 
ties  of  judgment-debtor—  S.  42 

value  of  property  attaohed 

oree—  Or.  21,  r.  15  proviso. 

(2)  Courts  executing  decrees, 
their  powers  and  functions— 
Courts  by  wbioh  decrees 
may  be  executed—  S.  35 

documents  to  be  sent  to 
Court  to  which  decree 
transferred—  Or.  21,  r,  S 


prooedure  whore  Oonrt  de¬ 
sires  exeoatlon  by  ano- 

questions  as  to  execution 
to  be  determined  by  exe¬ 
cuting  Court — ■ 


plioation  for  execution— 
process  for  execution¬ 


ers  of  Court  executing—  S,  38 

(3)  Limit  of  time  for  execution- 
fraud— where  execution  of 

decree  is  prevented  by—  S.  41  (2) 

injunction— exeoution  of 
decree  granting— and 

limitation—  S.  41  (1) 

(4)  Mode  of  exeoution— 
building  or  endosnre— for 

delivery  of  possession  of — 

Or.  21,  r.  33  (8) 
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EXECUTION  Of  DEGREE. — [Contd.) 
corporation— against—  Or.  21,  r.  30  (2J 
documents— for  execution 
of-  Or.  21,  r,  32 


immoveable  property— for 
delivery  of—  Or. 

- for  joint  possessionof— 


joint  possession  of  i 
able  property — f. 


21,  r,  33 

r.  33  (2) 
31,  r.  30 

r.  33  (2) 


Or.  31,  r.  32 
Or.  21,  r.  47 
Or.  21,  r.  18 


discharge  of  deorec— ques¬ 
tions  relating  to-  S.  40  (1) 

exeontion  of  decree,  ques¬ 
tions  relating  to—  S.  40  (1) 

"parties  to  the  suit”  mean- 

inquiry  as  who  is—  S.  40  (3/ 

satisfaction  of  deorce— 


EXECUTION  Of  DECREE.— (Condi) 


exeontion  against  legal  re¬ 
presentative  of  deceased 
judgment-debtor — 

enbjeot  to  equities  of 
judgment-debtor — 

Arrest  of  judgment-debtor— 
See  Arrest  and  detention. 
Attachment  of  property— 
See  Attachment. 


See  Attachment. 


EXECUTION  PROCEEDINGS  - 
abatement— rules  .as  to— 
how  far  apply  to—  Or.  22,  r.  12 

legal  representative— exe¬ 
cution  against—  Ss.  43,  45 

striking  off— effect  of—  Or.  21,  r.  55 
transfer  of—  S.  23 

withdrawal  of—  S.'23 

EXECUTION  PURCHASER— 

See  Auotion  pnrohaeer. 

EXECUTOR  AND  ADMINISTRATOR— 

tion  of— in  snite  as  to  pro¬ 
joinder  of  olaime  In  suit— 
by  or  against—  Or,  2,  r.  5 

suits  concerning  pro¬ 
perty  vested  in  them—  Or.  31,  r.  2 


joined  as  party—  Or.  31,  r.  3 


S.40(ll 
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EXEMPTION— 


empt  from  personal —  S.  93 

- pnblio  officer — exempt 

commission  to  examine  ex¬ 
empted  persons—  Or.  26,  r.  1 

S.  98  (3) 

from  arrest—  S.  100  (3) 

- of  judicial  offioer— 

parties— pleaders  and 

witnesses—  S.  100 

—of  persons  serving  in  or 
with  His  Majesty’s  Army—  S.  99-A 

- of  pnblio  officer— ex- 

oept  in  execution  of  de¬ 
cree-  S.  66 

- of  women  in  execution 

of  money-decrees—  Ss.  4S,  97 

EXHIBITS— 
appeal— furnishirg  copies 
of,— in—  Or.  40,  r.  12  (3) 

return  of—  Or.  13,  r.  9 


EX  PARTE- 

appenl— hearing  of—  Or.  40,  r.  16 

■ - re-heating  of  appeal 

—disposed  of  ex  parte—  Or.  40,  r.  20 

proceed  ex  parte —  Or.  26,  r.  IS  (2) 

suit — hearing  of—  Or.  9,  r.  6 


witnesses— of—  Or,  16,  r.  2 

EXPERT  WITNESSES— 
fee  payable  to—  Or.  16,  r.  2  (2) 


PACTS,— (Oeneld.j 
illegality— showing— most 
be  specially  pleaded  in 
defeuoe—  Or.  S,  r.  2 

inconsistent  allegations  of 
—to  be  raised  only  by 
way  of  amendment—  Or,  6,  r.  7 

issues— questions  of  fact 
may  by  agreement  be 
statedinform  of—  Or.  14,  r.  6 

issues  of  fact— what  are—  Or.  14,  r.  1.(4) 
not  denied— to  be  taken  as 
admitted—  Or.  8,  r.  6 

notloe  to  admit  facts—  Or.  12,  rr.  4, 5 
pleadings  to  state  material 
facts  only —  Or.  6,  r,  2 

presumed  by  law  need  not 
be  alleged  in  pleadings—  Or.  6,  r.  13 

specially  pleaded — what 
facts  to  be—  Or,  S,  r.  2 

FEMALE- 

decree  against  wife  when 
may  be  executed  against 
husband—  Or.  22,  r.  7  (2) 

marriage  of  female  party 
— suit  not  to  abate  by— 

PINAL  DECREE— 
administration  suit— in — 
agent— in  suits  between 
principal  and- 
appeal  from— where  no  ap¬ 
peal  preferred  from  pre¬ 
liminary  deoree— 
definition  of—  S.  2  (2)  Expln. 

mssne  profits— In  respeot 
of—  Or.  2D,  r.  12  (2) 

partnership  suit— in—  Or.  30,  r,  16 

rent-ln  respeot  of—  Or.  20,  r.  12  (2) 
PINE — 

witness— imposing  of  fine 
on  defaulting—  Or.  16,  r.  12 


Or.  22,  r.  7 

Or.  20,  r.  13 
Or.  20,  r.  16 


FACTS- 

burden  of  proof— and  right 
to  begin—  Or.  IS, : 


FIRM —See  Partners. 
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use  of, —in  Appendices— 
to  Schedule  I  of  the 
Ooae- 


FOREIGN  COURT—  See 
Foreign  judgment, 
definition  of— 
execution  of  aeorees  passed 
by  Courts  in  British  India 
and  Indian  States— 
pendency  of  suit  in— no 


See  Foreign  Oourt, 
definition  of— 
merits  of  the  case— where 
foreign  judgment  not 


Against  a  bunder  for  de- 
fective  workmanship— 
Against  a  fraudulent  pur- 


By  tenant  against  landlord, 
with  special  damage— 


(goods  sold  at  auction)— 
Diverting  a  water  course- 
Execution  of  trusts- 

Fraudulenbly  procuring  oredi 
Goods  sold  and  delivered— 


Injuries  oaused  by  negligent  driving— £ 
Interpleader—  j 

Malicious  prosecution —  j 

Money  overpaid—  c 

Movables  wrongfully  detained—  i 

Not  delivering  goods  sold—  j 
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FORMS  OF  PLAINTS.— (Conoid.) 

Obstructing  right  of  way— 
Obstructing  right  to  use  water 
for  irrigation— 

On  an  awatd- 

On  a  foreign  judgment— 

On  an  agreement  of  Indemnity- 
Partnership— 

Polluting  the  water  under  the 
plaintiff's  land— 

Proonring  property  by  fraud— 

Redemption- 

Rescission  of  a  contract  on  the 


FORMS  OF  WRITTEN 

STATEMENTS— Appendix  A. 
General  defences— 

Estoppel- 

Ground  of  defenoe  subsequent- 

jurisdiction— 

Limitation- 

Minority— 

Payment  into  Oourt— 


Goods  sold  and  delivered— 
Infringement  of  copyright- 
infringement  of  trade  mark- 
injuries  oaused  by  negli* 
gent  driving- 


in  fraud  of  creditors— 
stration  suit  by  a  legatee- 

- in  a  suit  for  dissolution 

of  partnership  and  part* 

administration  euit— 

- in  a  suit  for  dissolution 

of  partnership  and  part* 

Simple  money  deoree— 


FORMS  OF  PROCESS— Appendix  B, 
Affidavit  of  process-server-  998-999 

Notice  to  defendant—  1000 

Notice  to  person  proposed 
to  be  added  as  oo- plaintiff—  995 

Order  for  transmission  of 

another  Court—  997 

Order  for  transmission  of 
summons  to  be  served  on 
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FORMS  OF  PROCESS.— (Cowcfi.) 
Proclamation  requiring  at¬ 
tendance  of  witness-  1001 

Sammons  fot  disposal  of  suit—  994 

Sammons  fot  settlement  of  iseaea—  996 

Sammons,  to  appear  in  parson—  995 

sentative  of  a  deoeased 
defendant—  996 

- witness—  1000 

To  accompany  retnrn  of 
summons  to  another  Court —  998 

Warrant  of  arrest  of  witness—  1002 

Warrant  cf  attachment  of 
property  of  witness—  1002 

Warrant  of  oommittal—  1003 


FORMS  OF  DISCOVERY,  INSPECTION 
AND  ADMISSION— Appendix  0. 
Admission  of  faot  pursuant 


Affidavit  as 
Answer  to  interrogatories— 
Interrogatories — 

Notice  to  inspeot  documents— 

Notice  to  produoe  documents— 

Notioe  to  produoe  (general  f  orm)— 
Order  for  affidavit  as  to  documents— 
Order  for  delivery  of  inter¬ 
rogatories —  1 


Order 


’  inspection — 


FORMS  RELATING  TO 
EXECUTION— Appendix  E. 
Application  for  execution  of  decree— 1021 


Attachment  in  execution—  1026 

Attachment  in  execution — 
prohibitory  orders—  1026-1029 

Certificate  of  non-satisfac¬ 
tion  of  deores—  1020,  1035 

Certificate  of  exeontlon  of 
deoree  transferred  to 
another  Oonrt—  1020 

Certificate  authorizing  judg¬ 
ment-debtor  to  mortgage, 
etc.,  property—  1036 

Certificate  oi  sale  of  land—  1038 


FORMS  RELATING  TO. 
EXECUTION.— (Conti) 
Notice  as  to  why  payment 
or  adjustment  should  not 


execution  should  not  isan 
Notioe  to  state  objections  to 
draft  of  document- 


decree  to  the  holder  of 
Notice  to  attaching  oredi 


Order  for  the  release  of  a 
person  imprisoned  in  exe¬ 
cution  of  deoree — 

Order  to  attach  salary  of 

Order  of  attachment  of 

negotiable  inetrnment _ 

Order  for  payment  to  the 
piaintifi,  etc.,  of  money, 
etc.,  in  the  hands  of  a 
third  party- 

Ordet  on  the  nazip  fpr 
causing  servioe  of.  prp. 
olamation  of  sale-. 
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FORMS  OF  SUPPLEMENTAL 
PROCEEDINGS. — (Conoid.) 
Warrant  of  arrest  before 
judgment— 


of  obstructing  execution 


adjudged  by  deocee— 
Warrant  to  the  Amin  to  give 
possession  of  land,  etc.,— 


at  of  oommittal  of 
it  of  sale  of  property 


FORMS  OF  SUPPLEMENTAL 
PROCEEDINGS— Appendix  F. 
Appointment  of  a  receiver  — 
Attachment  before  judg- 


Special  case—  1 

FORMS  OF  APPEAL,  REFERENCE 
AND  RE  VIEW- Appendix  H. 
Application  to  appeal  in 
forma  vanparia-  1 

Intimation  to  lower  Opart 

Memorandnm  of  appeal —  •  l1 

- of  oross-objeotion—  H 

Notioe  to  respondent  of 
day  fixed  for  hearing  of 
the  appeal—  1( 

joined  by  the  Court-  1( 

Notioe  of  appeal  in  forma 
pauperis—  H 

Notioe  to  show  a  rinse  why 


on  proof  of  failure  to 
Bond  to  be  given  by  reoeiyer— 


Security  for  ooste  of  appeal-  1018 

FORMS,  MISCELLANEOUS— Appendix  I. 
Agreement  of  parties  as  to 
issues  to  bo  tried—  106S 

Commission  to  examine 
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FORMS,  MISCELLANEOUS. — (Conoid.) 
List  of  documents  produced 
by  plaintiff  or  defendant—  1055 

Notice  of  application  for 
transfer  of  suit  to  another 

Notice  of  payment  into  Court—  1054 

Notice  to  show  cause— 

(General  form)—  1055 

Notiae  to  parties  as  to  fix¬ 
ing  the  jurisdiction—  1055 

Notice  to  minor  defendant 
and  guardian—  105S 

Notice  to  opposite  party  of 


evidence  of  pauperism— 
Notice  to  surety  of  his  liabi 
lity  under  a  deoree— 
Register  of  civil  suits— 
Register  of  appeals— 
FRAME  OF  SUIT— 
FfiAUD- 

defence— fraud  must  be 
specifically  pleaded  in- 


particulars  of— to  be  stated 
in  pleadings— 
pauper— fraudulent  dispos¬ 
al  of  property  by  and 
applying  to  sue  in  forma 
pauperis—  Oi 

sale-fraud  in  publishing 
Or  conducting—  ( 

GOVERNMENT- 
appearanoe— fixing  of  day 


notloe  before  institution  of 
suit  against— 
pauper  suits— court-fess  in 


defence  of  suit  against —  < 

rateable  distribution  of  as¬ 
sets— and  rights  of— 
signature  and  verification 
oi  plaint  and  pleadings —  < 

snit  by  ot  against -to  be 
instituted  by  or  against 
Dewan  of  Travanoore— 
time -extension  of-to  en¬ 
able  pnblio  officer  to 
make  reference  to—  < 

title  of  suits  by  or  against—  i 

GOVERNMENT  PLEADER- 
Definition  of— 
dispaupering  of  plaintiff— 
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GROUNDS  OF  OBJECTION  IN  APPEAL— 
memorandum  of  appeal,— 
to  be  stated  in—  Or.  40,  r.  1  (2) 

- where  not  stated  in-  Or.  40,  r.  2 

GUARDIAN  AD  LITEM-See 


HEARING, — (Conoid.) 

Interpleader  suits— proce¬ 
dure  at  first  hearing  in—  Or,  34,  r,  4 
pauper— prooedure  at  hear- 
ing  of  application  for 
leave  to  sue  as-  Or.  33,  r.  7 

restoration  of  appeal  heard 
ez  parte —  Or.  40,  r.  20 

suit— hearing  of—  Or.  18 


- to  be  continued  from 

day  to  day—  Or.l7,r.l 


joinder  of  claims  in  suits 
by  or  against  heirs—  Or.  2,  r,  5 

HUNDIS — See  Bill  of  exchange : 

Negotiable  Instrument. 

HUSBAND— 
execution  against— of  de¬ 
cree  passed  against  wife—  Or.  22,  r.  7 
of  married  exeoutrix,  eta., 
need  not  join  in  suit  by 
or  against  her  —  Or.  31,  r.  3 

IMMOVABLE  PROPERTY- 
attaohment— liable  to—  S.  52  (1) 

-—of,—  Or,  21,  r.  62 

commission  to  make  par¬ 
tition  of-  Or.  28,  r.  13 

dispossession  of— by  pur- 


distribution  of  assets  on 


perty- 


exocution  of  deoreo  for  de¬ 
livery  of  building  or  en- 

jurlsdlotion— execution  of 
deoree  where  lands  lie 


movable  property— 
—situate  in  difierent— suit 
for  Immovable  property— 


S.  59  (1) 


Or.  21,  r.  33 
Or,  21,  r.  34 


Or.  21,  r.  3 
S.  15 


S.16 
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IMMOVABLE  PROPERTY, - 
son-appealable  oases— Im¬ 
movable  property  not  to 
be  attaohed  is— 
partloslacs  to  be  specified 
in  applioation  for  attaoh- 

partition  of— deoree  in  Bnit 
for— 


-(Otmdd.) 

Or,  16,  r.  10 


Or.-21,  r.  11 
Or.  20,  r.  18 


for-  S.  46 

plaint  in  snlt  for  recovery 

reoovery  of— decree  for—  Or.  20,  r.  9 


jnnotion  wrongfully  ob¬ 
tained-  S.  75 

corporation — against— bow 
may  be  enforced-  Or.  21,  r.  80  (2) 
Or.  37,  r.  5 

disobedience  of  decree 
for-  Or.  21.  r.  30  (5) 

execution  of  deoree  grant¬ 
ing-  S.  41  (1) 

limitation— and  execution 
of  decree  granting-  S.  41  (1) 

public  nuisanoe— in  suits 
respecting —  S.  71 

special  provisions  for  en¬ 
forcing  deoreejor—  Or.  21,  r.  30  (5) 


agent  in  charge— in  suits  from  committing  breaob 


stay  of  sale  of— pending 
appeal—  Or.  40,  r.  G  (2) 


perby— and  jurisdiction — 

- partition  of  estate  or 

for  separate  possession  of 
a  share— 

— -relating  to  immovable 
properly  situated  in  dif¬ 
ferent  jurisdictions— 


,  15 


.16 


See  Arrest  and  Detention. 

INDIAN  PRINCE  OR  STATE  - 
in  allianoo  with  His  Majesty 
the  King-Emperor— suits  * 

by  or  against—  Ss.  66-A,  66-B 

- execution  of  deorees 

passed  in  Courts  of—  Ss.  38-A,  67-A 
INFANT- See  Minor. 

INHERENT  POWERS— 
of  Courts-  S.  116 


corporation — injunction  to 
—binding  on  its  offioers—  Or.  37,  r.  5 
disobedience  of  order  grant¬ 
ing  injunction—  Or.  37,  r.  2  (3) 

granted— when—  Or.  37,  r,  1 

injury— to  restrain  party 

notice  to  opposite  party 
before  granting  injunc¬ 
tion—  Or.  37,  r.  3 

order  for— may  be  dis¬ 
charged,  varied,  or  set 
aside—  Or.  37,  r.  4 

property  in  danger  of  being 
wrongfully  sold  in  exe¬ 
cution—  Or,  37,  r.  1  (a) 

INSOLVENCY— 
plaintifl— insolvency  of- 
and  security  for  costs— 
security  for  coste  on  insol 
venoy  of  plaintiff— 

INSPECTION— 
banker's  books  and  other 

speotion  of—  Or.  11,  r.  17 


Or.  22,  r.  8 
Or.  22,  r.  8 
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of  entries  in — instead  of 
inspection—  Oc.  XI,  r.  19 

doouments,— of— not  refer¬ 
red  to  in  pleadings  and 
affidavits—  Oc.  11,  r.  18  (2) 

—referred  to  in  plead- 


INTEREST.-(CortcW,) 
reversal  of  decree— order 
for  payment  of  Interest 


plaoe  and  time— appointing 

property— inspection  of— 
by  Court— 

property  whioh  is  subjeot- 

INSTALMENTS — 
deoree  or  subsequent  order 


proclamation  of  Bale — li¬ 
ability  for  interest  not 
oovered  by—  Or, 


refused— when  deemed  t< 
have  been— 

restitution— interest  pay. 


immediate  delivery  of  pos¬ 
session  of  oertaln  lands 
—order  for—  0 

- payment  of  money  or 

delivery  of  movables— 

sale— Interim— of  movable 
property  subjeot  to  speedy 

subjeol-matter  .of  suit— 
order  for  detention,  pre. 
servation  or  inspection 
of—  Or.  1 

trustee — order  against— 
for  deposit  of  moneys, 
eto.— in  Court—  Or 

INTERPLEADER — 
admissions  of  parties— 
Court  may  adjudicate 


interpleader  suits—  Or.  34,  r.  S 

charge  for  plaintiff's  oosts—  Or.  84,  r.  G 
claimant  other  than  plain- 
lift— joinder  of— as 

plaintiff —  Or.  34.  r.  4  (8)  (b) 

costs  in  interpleader 


deposit  of  money  or  thing 
in  dispute  in  Oonrt—  Or.  34 

hearing— procedure  at  first—  Or.  34 
plaint  in  interpleader  suit—  Or.  34 
stay  of  suit  brought  against 
plaintifi  (stakeholder)—  Or.  84 

suit— interpleader— when 
may  or  may  not  be  insti- 
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INTERPLEADER.— (Conoid.) 
tenants  may  not  institute 
interpleader  snits — 


opposite  party  is—  Or,  11,  r,  28 

not  material  at  the  stage 
they  are  delivered—  Or  11,  r.  6 

further—  Or.  11,  r.  11 

power  of  Court  to  order 
delivery  and  answering 
of,-  S.  27  (a) 

soandalons  or  irrelevant—  Or,  11,  r.  G 

only  one  allowed—  Or,  11,  r.  l  proviso 
striking  ont  prolix,  nnneoes. 
sary  or  scandalous  inter¬ 
rogatories—  Or.  11,  r.  7 

submitting  of  interrogato¬ 
ries  to  Court  before  deli- 

time  within  whioh  applica¬ 
tion  lies  for  striking  ont  —  Or.  11,  r.  7 


INVESTIGATION  .(LOCAL) — 
commission  for—  Or  28,  rr.  9, 10 

INVESTIGATIONS  ON  CLAIMS  AND 
OBJECTIONS  IN  EXEOUTION— 


IERBGULARITY— 
appeal — and  irregularity 
afieotlng  jurisdiction  or 


- irregularity  in  orders 

may  be  made  a  ground 
Of  objection  in—  3.  S3  (1) 

attaohing  property— irre¬ 
gularity  in—  Or.  21,  r.  87 

immovable  property,— in 
publishing  and  conduct¬ 
ing  sale  of—  Or.  21,  r.  37 

moveable  property,— irre¬ 
gularity  in  sale  of-not 
to  vitiate  sale—  Or  21,  r.  7.1 

revision— irregularity  may 
be  a  ground  for—  S.  89 


able  property — irregu- 

second  appeal— irregularity 
may  be  a  ground  for  -  S.  79 


additional— pov 


tiona  of  law 


Or 


r.5(l) 


decision  on  each  issue - 
when  Court  to  state- 
defenoe— where  defendan 
at  first  hearing  of  sni 


Or. 

Or. 


4,r.S(l) 
IS,  r.  3 


l,  r.  1  (6) 


oi— before  framing'  issues—  Or.  14,  r.  4 
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Issues— (Oonrfi.) 

examination  o£  documents, 
fore  framing  issues—  Or.  li,  r.  1  (S) 

faoh — what  is  an  issue  of—  Or.  14,  r.  1  (4) 
framing  of— by  appellate 

judgment— Oonrt  may  pro¬ 
nounce— at  onoe— when— Or.  16,  rr,  1,  2 
- on  questions  stated  by 

issues—  Or.  14,  r.  7 

jurisdiction— objection  to 
—to  be  taken  at  or  before 
settlement  of  issnes—  S.  20 

law-what  is  an  issue  of-  Or.  14,  r.  1  (4) 
—when  may  Court  try 


materials  irom  which  issues 
may  be  framed—  Or.  14,  r.  3 

objection  to  place  of  suing 


must  be  taken  at  or  before 
objections  to  findings  on 
Court- 

prooedare  where  parties 

resettling  of,— by  appellate 

second  appeal— power  of 
High  Court  to  determine 


strike  out  issues — power  of 
Court  to—  Or.  14,  r.  5  (2) 


summons  may  be  for  settle¬ 
ment  of,—  Or.  fi(r.5 

JAIL— See  Arrest  and  Deten¬ 
tion:  Imprisonment, 
servioe  on  defendant  in—  Or.  5,  r.  23 
JOINDER— Sea  Plaintiffs: 

Defendants  :  Causes  of 
Action ;  Misjoinder  : 

Non-joinder. 


JOINDER.— {Contd.) 

(I)  of  plaintiffs  — 
appeal— misjoinder  of  plain- 

eleotion— when  plaintiffs 
may  be  put  to—  Or.  1,  r,  2 

joinder  of  plaintiffs— 
joinder  of  plaintiffs  and 


2,  r,  3 


judgment  for  one  or  more 
of  the  plaintiffs —  Or,  1, 

numerous  plaintiffs  having 

separate  trials— power  to 
order— where  joinder  im- 

who  may  be  joined  as  plain- 


appeal— misjoinder  of  de¬ 
fendants  and—  S.  78 

contract—  parties  liable  on 
same—  Or.  1,  r.  6 

joinder  of  defendants-  Or.I.r.8 

judgment  against  one  or 
more  of  the  defendants —  Or.  1,  r.  4  (6) 


relief  claimed— every  de¬ 
fendant  sneed  not  be 
interested  in  the  whole—  Or.  ] 

fendantu— •  '  Or, : 

(3)  of  causes  of  action- 
administrator  or  executor 
—joinder  of  oauses  of 
aotion  by  or  againBt— 
appeal— misjoinder  of 
oauses  of  aotion  and— 


Or.  l.r.8 

Or.  I,r.7 


Or,  2,  r,  5 
S.  78 
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JOINDEK,~{CokM.) 
heir— joinder  of  causes  of 
action  by  or  against—  Or.  2,  r.  6 

immoveable  property  —in 
suits  ior  recovery  oi —  Or .  2,  r.  4 
joinder  of  causes  of  action—  Oc.  2,  r.  3 
separate  trials  of  oanses  of 
action—  Or.  2,  r,  6 

(*)  of  respondents—  Or.  40,  r,  19 
(5)  of  trustees,  executors 

husband  of  married  exe- 

jolned  as  a  patty—  Or.  31,  r.  3 

when  to  be  joined  as  parties-  Or,  31,  r.2 
JOINT— 

attachment  of  share  in  joint 
property— application  for— 

Or.  21,  r.  11  (5) 

bid  of  co-sharer  at  sale  of 
share  in  joint  properly—  Or.  21,  r.  85 
exeoution-applioation  for 
—by  joint  deoree-holder—  Or.  21,  r.  13 
promisors— joint—  Or.  1 ,  r.  6 

JUDGE— 

amendment  of  memorandum 
of  appeal  to  be  signed  by— Or.  40,  r.  8  (8) 
arrest— exemption  of  Judge  - 
from—  S.  100 

definition  of,—  S.  2  (8) 

dissenting  from  judgment 
of  Court—  Or.  40,  r.  83 

- need  not  sign  deoree— 


evidenoe— power  of  judge 
to  deal  with— taken  before 
■  another  judge—  Or.  18,  r.  14 

- when  unable  to  make 

memorandum  of — to  re- 
oord  reasons-  Or.  18,  r.  13 

execution  of  document  by 
—on  failure  of  judgmenf- 
debtor  to  do  so—  Or.  21,  r ,  82 


JUDGE.-(CobcM.) 
judgment  written  by  pre- 

pronounoe  -  Or.  20,  r.  1 

procedure  where  Judge  has 
vaoated  office  before  sign¬ 
ing  deoree—  Or.  20,  r.  8 

pnblio  offioer-is  a—  8,2  (16)  (o) 

registration  of  documents 
by—  Or.  21,  r.  32(6) 

review— application  for— 


JUDGMENT— 

admissions  -  judgment  on—  Or.  12,  r.  6 

altered— not  to  be— exoept 


review—  Or.  20,  r.  3 

amendment  of—  S.  116 

arrest  before  judgment—  Oc.  36,  r.l 

attachment  before  judg¬ 
ment—  Or.  36,  r.  5 

award— judgment  on-  Or.  39,  r.  16 

case  submitted  for  opinion 
of  Court  by  parties- judg¬ 
ment  in—  Or.  35,  r.  6(2) 

certified  copy  of,— furnish¬ 
ing—  Or.  20,  r.  20 

Or.  40,  r.  85 

oontents,  date  and  signature 
of,—  Or.  20,  rr.  3,4 

Or.  40;  r.  30 


elusion  of  hearing  does 
not  affect,— 

deoree  should  oonform 
with,- 

definltion  of, — 

issue— when  Court  to  state 
its  decision  on  eaoh— 

tions  stated  by  agreement 
in  form  of— 

judgment  when  these  are 
several  plaintiffs  or  de¬ 
fendants— 


Or,  22,  r.  6 

Or.  20,  r.  6 
S.  2  (9) 

Or.  20,  r.  5 


Or.  14,  r.  7 


Or.  l,‘r,4 
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JUDGMENT, — (Concli.) 
non-appealable  oases — con- 
tenls'of  judgments  in—  Or.  20,  r.  4  (1) 
predecessor  —  judgment 
written  by  judges—  Or.  20,  r,  1  (2) 
when  and  where  to  be  pro¬ 
nounced  —  g.  80 

Or.  20,'t.l 

JUDGMENT-DEBTOR— 
adjustment  of  deoree  out 
of  Court-  Or.  21,  r.  2  (2) 

attachment  of  moveable 
property  not  in  posses- 

- of  share  of  judgment- 

debtor  in  moveables—  Or.  21,  r.  45 

certificate  to— authorizing 
him  to  alienate  attaohed 
property—  Or.  21,  r.  80  (2) 

death  of,— before  satisfao- 

definition  of,—  S.  2  (10) 

discharge  of,— pending  ap¬ 
plication  for  stay  of  exe¬ 
cution  —  -  Or.  21,  r.  24  (2) 

dooument— failure  of  judg¬ 
ment-debtor  to  execute—  Or,  21,  r.  32 
examination  of— as  to  his 
property—  Or.  21,  r.  39 

execution  against— when 
he  is  a  legal  representa- 


exemption  from  arrest  un¬ 
der  civil  processes— 


failure  of,— to  execute  do¬ 
cument  or  endorse  nego¬ 
tiable  instrument- 


instalments  —  satisfaction 
of  decree  by— 
legal  representative— exe¬ 
cution  against— 


.  21,  r,  32 


3.45 


JUDGMENT  -DEBOTR.— (Conoid.) 


negotiable  instrument- 
failure  of  judgment-debt¬ 
or  to  endorse—  Or.  21,  r,  32 

payment  of  deoree  out  of 
Court,— may  inform  Court 
of—  Or.  21,  r.  2  (2) 

postponement  of  sale  to 
raise  amount  of  decree—  Or.  21 ,  r.  80 
resistance  by,— to  delivery 
of  possession  in  execution— Or.  21,  r.  95 
satisfaction  —  application 
by  judgment-debtor  to 
oertliy—  Or.  21,  r.  2  (2) 

- of  decree  by  instal- 


sale— Betting  aside  where 
judgment-debtor  has  no 
saleable  interest—  Or.  21,  r.  88 

- on  deposit  of  judgment- 

debt—'  Or.  21,  r.  86 


- for  material  irregula- 

rity  or  fraud—  Or.  21,  r.  87 

slay  of  execution — applica¬ 
tion  for—  Or.  21,  r,  24 


- pending  suit  between 

decree-holder  and—  Or.  21,  r.  27 
transfer  pendente  Kte  by 
judgment-debtor —  Or.  21,  r,  99 

transferee  of  decree  to  hold 
subject  to  equity  of  judg¬ 
ment-debtor—  3. 42 


acquiescence  of  defendant 
residing  outside- 
appeal— irregularity  not 
.  adeotlng  jurisdiction — 
attaohment  before  judg¬ 
ment  of  property  outside 
jurisdiction— 

—not  in  execution— of 
property  outside  juris¬ 
diction,— 


S.  19  (b) 
3.78 

Or.  38,  r.  6 

a.  .mi 
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h  URISDIOTION. — (Ccntd,) 
oause  o f  action— and  juris¬ 
diction—  S.  19  (c) 

joinder  of  causes  of  action 
aud  jurisdiction—  Or.  3,  r.  8  (2) 

commission  to  examine  witnesses— 

(1)  about  to  leave  juris¬ 
diction—  Or.  26,  r.  4  (1)  (6) 

(2)  residing  beyond  juris¬ 
diction—  Or.  26,  r.  4(1)  (a) 

(3)  residing  within  juris¬ 
diction—  Or.  26,  rr.  1,  3 


arrest,  eto.,  and,—  S.  75 

to  oarry  on  business—  S.  19,  Expin.  II 


no  bar  to  power  of  Court 

error  not  adeotlng,— and 
appeal—  S.  78 

examination  of  witness 
about  to  leave,—  Or.  18,  r.  16  (1) 
execution  of  decree— when 
lands  situated  in  more 
than  one,-  Or.  21,  r.  3 

foreign  judgment,  and  pre¬ 
sumption  as  to,—  S  13 

- passed  without  juris¬ 
diction-  S.12(a| 

inherent  jurisdiction—  S.  115 

place  of  suing— objection 


pecuniary  jurisdiction— 
limits  of — 

plaint  to  contain  facts 
showing  Court  has  juris¬ 
diction— 

relinquishment  of  part  of 
claim  to  bring  suit  with- 

service  of  summons  where 
defendant  residteeouSside 
jurisdiction— 


S.5 


7. «.!(/) 

,  2,  r.  2  (1) 

>r.5,r.  21 


JURISDICTION, — (Conoid.) 

and —  B.  19,  Exp.  II 

- for  “  determination  of 

any  other  right  to  or  in¬ 
terest  in  immovable  pro¬ 
perty"-  S.  16(d) 

- ior  compensation  for 

wrong  to  person  or  mov¬ 
ables—  8. 18 

• — -immovable  property 
dictions—  S.  16 

—  -wrong  to  land—  S.  15  (e) 

KANDUICRISHI — 

Civil  Courts  not  to  take 
oognisance  of  suit  relat¬ 
ing  to,— Viruthi  or  Ser¬ 
vice  Inam  lands  without 
Government  sanotion —  S,  8 

LAND— Sec  Immovable  property, 
attachment— liable  to— in 
execution  of  deoree—  S.  52  (1) 

LAND  REVENUE— 


Or.  37,  r.  9 


Or.  34,  r.  S 


S.  102 


Or.  48,  r.  1 
Or.  14,  r.  2 


Or.  14,  r.  6 


neglect  to  pay-and  dell- 
very  of  possession  to 
party  who  pays— 

LANDLORD— 
interpleader  suit  by  tenant 

LANGUAGE- 
of  Courts— 

LAW- 

appeal  bom  deoree  in 
pauper  suits  when  deoree 

issues  of— when  may  be 
tried  first- 

issues— questions  of  law 
may  by  agreement  be 
stated  in  iormol — 
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LAW. — (Conoid.) 
pauper  appeal— Oontt  may 
admit— when  decree  con¬ 
trary  to  law—  Or.  48,  r.  1 


ings-  Or.  6,  r.  13 

reference  to  High  Oonrt  on 
question  of  law—  Or.  44,  r.  1 

rejection  ol  plaint  where 
anit  barred  by  any  law—  Or.  7,  r.  11  (d) 
second  appeal — questions 
of  law  and-  S.  79,  (1)  (a) 

- nsage  having  the  force 

oi  law  and—  S.  78 

special  or  local— saving  of—  S.  4 


LEAVE  OF  COURT— 
appeal— urge  grounds  not 
taken  in— leave  to—  Or.  40,  r.  2 

compromise  by  next  friend 
or  guardian— leave  for—  Or.  82,  r.  7 

concise  statement— to  amend, 
so  as  to  make  it  cor¬ 
respond  with  plaint—  Or.  7,  r.  8  (3) 
decree-holder— leave  to— 
to  bid  at  sale—  Or.  21,  r.  69 

directors— for  imprison¬ 
ment  of—  Or.  21,  r,  30  (2) 

disability— persons  under _ 

half  of— 

documents  not  produoed— 
when  plaint  filed-to  ad- 
duoe  inevidenoe— 

in  suits  between  co¬ 
partners— 


LEAVE  OF  GO  URI,— (Conoid.) 
minor— to  reoeive  money 
on  behalf  of—  Or,  32,  r.  6 

- to  compromise  suits  by 

or  against—  Or.  32,  r,7 

- where — elects  to  pro¬ 
ceed  with  anit  in  his 
own  name-  Or.  82,  r.  12  (2) 

numerous  parties  having 
same  interest— leave  to 
sne  or  be  sued—  Or.  1,  r,  8 

partner— to  execute  deoree 
against— who  has  not  been 
served  and  has  not  ap¬ 
peared-  Or.  21,  r.  48  (2) 

pauper— to  appeal  aa—  Or.  43  r.  1 

pleader— for  discharge  of—  Or.  3,  r.  4  (2) 
pleadings— to  amend-  Or.  G,  r.  17 

- to  present-subsequent 

to  written  statement—  Or.  8,  r.  9 
reoovery  of  land— to  join 
olaims  with  suit  for—  Or,  2,  r.  4 
remedies— to  omit  one  of 
Beveral—  Or.  2,  r.  2  (8) 

sale— to  adjourn  —  when 
held  in  preainots  of  Court¬ 
house—  Or.  21,  r.  67  (1),  proviso 

transfer  ponding  suit— to 
oontinne  suit  in  case  of—  Or.  22,  r.  10 
withdrawing  suit  with  liberty 
to  bring  fresh  suit— for— Or.  23,  r,  1  (2) 
LEGAL  REPRESENTATIVE¬ 
S'  Abatement. 


compromise  by—  Or.  32,  r,  7 

husband— to  execute  against 
'-decree  obtained  against 
wUa-  Or.  22,  r.  7  (2) 

interrogatories— to  deliver—  Or.  11.  r.  1 

jurisdiotion-to  sne  where  *’  r‘  2 
all  defendants  do  not 
reside  within-  S.19(i) 


S.  43  (2) 


tive  of — when  to  be  brought 
on  reoord —  Or.  22, 

definition  of,—  g 


r.4(l) 
2  (U) 
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3G-AL  REPRESENTATIVE.— (OoncM.)  LIMITATION.-(Co»eM.) 


—when  decree  passed  LIS  PENDENS- 

againsl  legal  represents-  assignment  ij  either  party 

tive—  .  8.  M  pending  snit—  ( 

extent  of  liability  of— in  ,  — — jndgment-debbor— and 

execution —  Si  48  (2)  exeoufcion- 

LOCAL  LAW- 

exeotftlon— -V6  “  Or.  21,  r.  IS  Mvingoi- 


against  firm- 
plaint  in  snit  by- 
plaintiff— legal  represent- 


friend  or  gnardian  of— 
consent  of  next-friend  or 
gnardian  on  behalf  of— 


LETTER  OF  REQUEST— 
residing  outside  Travail- 


MANAGER— 

not  bo  appear  though  served 


LIMITATION— 
exeoubionof  decree — gra 
ing  injunction—  and— 
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MARRIAGE — 
of  female  party— and  abate¬ 
ment-  Or.  22,  r,  7 

MARRIED  EXECUTRIX,  ADMINIS¬ 
TRATRIX,  OR  TRUSTEE  - 
husband  of-not  a  necessary 
parly  to  suit  by  or  against 


MESNE  PROFITS, — [Condd.) 
reversal  of  deoree— order 
for  payment  of  mesne 
profits  on-  S,  108  (1) 

MILITARY  MEN— 
authority  to  sue  or  defend 
—bow  given—  Or.  28,  r.  1  (2) 


MASTER  OF  SHIP— 
is  agent  of  owner  or  oharter- 

mons-  Or.  5,  r.  13  (2) 

MATERIAL  irregularity 
IN  CONDUCTING  SALE— 
irregularity  in  publishing 
or  conducting  sale—  Or.  21,  r.  87 
moveable  property— of- 
not  to  vitiate  sale—  Or.  21,  r.  7S 

MATTER- 

argumentative,— in  affida- 
vits-and  costs—  Or.  19,  r.  8  (2) 
MEMORANDUM  OF  APPEAL— 

montsof—  P  Or,  40,  1. 1(2) 

oross-objeotion  to  be  in  the 
form  of—  Or.  40,  r.  21  (2) 

grounds  of  objection  not 
set  forth  in—  Or.  40,  r.  2 

irregularity  in  orders  may 
be  made  a  ground  of  ob¬ 
jection  in—  S.  83  (1) 

MESNE  PROFITS— 


attachment  before  dcter- 


claimfor— may  be  joined 
with  suit  for  recovery 


deoree  for  possession 
and— 

definition  of,— 
plaint — statement  of  ap¬ 
proximate  amount  in— 


Or.  20,  r.  12 

S*  2  (12) 

Or,  7,  r.  2 


commanding  officer— mean- 
.  ing  of—  Or.  28,  r.  1,  Expln. 

offioers  or  soldiers  who 
cannot  obtain  leave— and 
authority—  Or.  28.  r.  1  (1) 

servioeon  person  authoriz¬ 
ed  to  sue  or  defend—  Or.  28,  r.  3 
stipends  and  gratuities 
allowed  by  Government 
to— attachment  of—  S.52 

suits  by  or  against—  Or.  28 

MINOR— See  Guardian  ad  Mem : 

Next-friend. 


affidavit  of  documents  by 
next-friend  or  guardian—  Or.  11,  r.  23 
compromise  by  next-friend 
or  guardian—  Or.  S3,  r.  7 


co-plaintiff— 

election  by  minor  plaintiff 
on  attaining  majority- 
leave  of  Court  for  com¬ 
promise  of  suit  by  or 
against  minor— 

- to  reoeive  property  un¬ 
der  a  deoree  on  behalf  of—  Or.  32,  r.  6 
notice  of  application  for  ap-  ’ 
pointment  of  guardian  ad 
litem-  Or.  32,  r.  3(4) 

- to  have  plaint  taken  off 

the  file  where  suit  insti¬ 
tuted  without  next- 
friend-  Or.  32,  r.  2  (3) 

: - to  next-friend— when 

minor  elects  to  proceed 


8.111 
Or.  32,  r.  13 

Or.  32,  r.  12 

Or.  32,  r.  7 
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METOB.— (Cotusli.) 
officer  of  Court  as  guardian 
ad  Utern —  Or,  32,  r.  4  (4) 

order  made  in  suit  in  which 

when  discharged—  Or.  32,  r.  5  (2) 
partner  and  attachment —  Or.  21,  r.  48 

pleader— liability  of — for 
costs  in  suit  without  next- 
friend—  Or,  32,  r.  2  (1) 

plaint  to  state  fact  of 
minority—  Or.  7,  r.  1  ( d ) 

property— reoeipt  of  —  on 
behalf  of  minor  under  a 
deoree—  Or.  32,  r.  6 

representation  of— by  next- 
friend  or  guardian  for 

repudiation  of  suit  by  minor 
co-plaintiff  on  attaining 
majority—  Or.  82,  r.  13 

stay  of  proceedings  on  re¬ 
tirement,  removal  or 
death  of  next-friend—  Or.  32,  r,  10 
salt— unreasonable  or  im¬ 
proper—  Or.  32,  r.  14 

- when  instituted  without 

next-friend— procedure—  Or.  32,  t,  2 
title  of  suit  when  minor 
elects  to  proceed  with 
ami  on  majority—  Or.  32,  r.  12  (3) 
MISCELLANEOUS  PROCEEDINGS- 
application  of  Code  to—  S.  105 

MISJOINDER— See  Joinder. 


appeal— no  ground  for  re- 


objeoticn  as  to— when  to  be 


suit  not  to  be  d'efe 
reason  of— 
of  plaintiffs— 
of  defendants— 


by 


,13 


Or 

Or 

Or. 


1,  r.  9 


MISJOINDER.— (CottcZtf.) 

of  causes  of  action- 
appeal— no  ground  for  re* 

in  suits  by  or  against  ext 


—for  recovery  of  imrao 
able  property- 
objection  as  to-whentot 


MISREPRESENTATION  - 
particulars  of— must  be 
stated  in  pleadings — 

MISTAKE— See  Defect  or  err 
in  instituting  suit  in  name 
of  wrong  plaintiff—  i 
in  judgments,  decrees  and 
orders— and  amendment- 
review— mistake  apparent 
on  faoe  of  record  and—  ( 
MONEY- 

assets— rateable  distribu- 


payment  of-and  e: 
:ecutlon— and  oross. 
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MONEY.-  ( Ooncli .) 
interest— deotee  for  pay* 
meat  of  money  and—  S.  31 

minor— receipt  of  money 
by  next-friond  or  guard* 
ian  under  a  decree—  Or.  32,  r.  0 
mode  of  executing  decrees 
for  payment  of—  Or,  21,  r,  28 

—paying  money  under  a 
decree—  Or.  21,  r.  1 

money  raised  by  judgment* 
debtor  on  his  property  — 

Or.  21,  r.  80  (2),  proviso. 


rest  in  execution  of  money 
decree—  Or.  21,  r.  35 

payment  out  of  Court  of 
money  payable  under  de- 


plaint  in  su 
of  money 
surety  for 

Court— 


nt  of 


Or.  7,  r.  2 


S.  109 


transfer  of  money-deoree— 
and  execution—  Or.  21,  r,  14 

value  of  property  to  be  at* 
t ached  in  oase  of  money 
decree-  Or.  21,  r.  15 

MORTGAGE- 
atfcaohment  —  continuance 
of— subjeot  to  mortgage—  Or,  21,  r.  60 
—of  mortgage-decree—  Or,  21,  r,  51 
claim  for  possession, — may 
be  made  in  foreclosure  or 
redemption  suit—  Or,  2,  r.  4,  proviso, 

orees  in  suits  on  mortgage— Or.  21,  r,  18 
MOVEABLE  PROPERTY— 
attachment— liable  to—  S.  52  (1) 

attachment  of— in  possession 
of  judgment-debtor—  Or.  21,  r.  41 

50  Or.  2l|  r.  44 


MOVEABLE  PROPERTY [OondA^ 

—of  share  of  judgment- 
debtor  in  moveable  pro¬ 
perty-  Or,  21,  r.45 

- under— and  place  of 

suing—  S,  16  (J) 

decree  for  delivery  of— to 
state  amount  to  be  paid 
in  alternative—  Or.  20,  r.  10 

—partition  of—  Or ,  20,  r.  18  (2) 

an/exeoution—  Or.  21,  r.  29 

delivery  of— order  for—  Or.  37,  r,  10 

for—  Or,  37,  r,  10 

distraint— under— and  plaee 
of  suing-  S.  15  {J ) 

execution  -decree  for  specif 

interim  sale  of —where  sub* 
jeot  to  speedy  deoay-  Or.  37,  r.  a 
minor-receipt  of  moveable 
property  on  behalf  of—  Or.  32,  r.  6 
partition  of — deoree  for—  Or.  20,  r.  18  (2) 
sale  of— in  execution—  Or.  21,  rr.  71-78 

- whore  subject  ho  speedy 

decay—  Or,  21,  r.  41 

seizure  of  —in  dwelling 
house—  B.  54 

MULTIFABIOUSNESS — 
appeal — no  ground  for  re¬ 
versing  decree  in —  S,  78 

NEGLIGENCE— 
reoeiver— loss  oooasioned 
by  gross  negligenoe  of—  Or.  38,  r,  3  (<2) 
NEGOTIABLE  INSTRUMENT— 

See  Bill  of  exohange :  Hundis :  Promis¬ 
sory  note. 

attachment  of—  Or.  21,  r.  19 

B.  52  (1) 

- debt  not  seonred  by— Or.  21,  r,  44  (a) 

execution  of  deoree  for 
endorsement  of—  Or.  21,  r,  32 
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NEGOTIABLE  INSTRUMENT.-(Co»c!A) 
lost,. — suit  on—  Or.  7,  r,  16 


transfer  of,— in  execution—  Or,  21,  r.  77 


NEXT  FRIEND— See  Minor  : 

Guardian  ad  litem. 
appointment  of  new— ap¬ 
plication  for—  Or.  32,  r.  S  (2) 

compromise  by—  Or.  32,  r,  7 

oonsent  of— on  behalf  of 
persons  under  disability—  S.  Ill 
defendant  cannot  aot  as—  Or,  32,  r.  4  (1) 
minor — representation  of 
—by  next-friend —  Or.  32,  r.  5 

- to  sne  by  next-friend—  Or.  32,  r.  1 

notice  of  application  for 
taking  plaint  off  file  in 
snit  without—  Or.  32,  r.  2  (2) 

■ - to— when  minor  eleots 

to  prooeed  with  suit  in 
his  own  name-  Or.  32.  r.  12  (5) 

pleader — liability  of— for 
costs— in  snit  for  minor 
without-  Or.  32,  r.  2(1) 

reoeipt  by-  of  property 
under  a  deoree—  Or.  32,  r.  6 

removal  of-  Or.  32,  r.  D 

retirement  of —  Or,  32,  r.  8 

seonrity  for  oosts  already 
incurred— retiring  next- 
friend  to  give—  Or.  32,  r.  8  (1) 

paired  to  give—  Or.  32,  r.  S  (2) 

stay  of  proceedings  on  re¬ 
death  of—  ’  Or.  32,  r.  10  il) 

suit  instituted  without 
next-friend  —  procedure 
where—  Or.  32,  r.  2 

who  may  aot  as—  Or.  32,  r.  4 


NON-APPEARANCE— See  Appearance. 
NON- JOINDER— See  Joinder, 
objection  as  to— when  to 
be  taken—  Or.  1,  r.  13 

suit  not  to  be  defeated  by 
reason  of-  Or.  1,  r.  9 


NOTIOE  - 

adjourned  hearing  of— to 
be  given  to  defendant— Or.  9,  r,  6  (1)  (c) 
admission  of  opponent’s 
case— of—  Or.  12,  r.  1 

appellate  Court  to  give  to 
lower  Oourt— when—  Or.  40,  r.  13  (1) 

application— of— for  order 
for  detention,  preserve, 
tion  or  inspection  of  sub¬ 
ject-matter  of  suit—  Or.  37,  r.  8 

arbitration — of  application 

refer  to-  Or.  39,  r.  17  (3) 

arbitrator — to  appoint  now —  .Or.  39,  l*.  5 
arrest— issue  of  notioo  be¬ 
fore—  Or.  21,  r.  35 


order  of  reference— of 
the  filing  of— 

without  intervention  of 
Oourt- for  filing— 


Or.  39,  r.10 

Or.  30,  r,  20 


Oourt — when  property 
sought  to  be  attached  is 
in  custody  of—  Or.  21,  r.  50 


Dewan  of  Travanoore— of 
suit  against—  S.  65 

deoree— notice  to  set  aside—  Or,  9,  r.  14 

- notioe-to  set  aside-Or.  21,  r.  51  (1)(6) 

decree-holder— to— for  re¬ 
cording  payment  to  him 


documents  to  admit— 


- form  of— 

——to  produoe— 

- for  inspeotion- 

execution  against  legal  re- 


Or.  21,  r.  2  (2) 
S.  30  (a) 
Or.  12,  r.  2 
Or.  12,  r.  3 
Or.  12,  r.  8 
Or.  11,  r.  15 
Or.  11,  r.  16 


presentatiye—  Or.  21,  r.  20  (1)  (5) 
— by  transferee  of  de¬ 
oree—  Or.  21,  r.  14 


after  date  of  deoree— Or,  21,  r.  20  (l)(o) 
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NOTICE,— (ConcZd.) 

faots — fco  admit —  Or.  12,  r.  4 

- form  of—  Or.  12,  r.  5 

firm— notioe  to  aooompany 
summons  in  suit  against—  Or.  30,  r.  5 
guardian  ad  litem— of  ap¬ 
plication  for  appointment 
of—  Or.  32,  r.  3  (4) 

injunction— to  opposite  party- 
before  granting—  Or,  37,  r.  3 

judgment-debtor— to— pro¬ 
hibiting  him  from  trans- 

ables—  Or.  21,  r,  45 

legal  representative— notioe 
before  exeonting  decree 
against —  Or.  21,  r.  20 

next-friend-of  application 
to  have  plaint  taken  oft 
file  in  anti  without—  Or.  32,  r.  2  (2) 


to  prooeed  with  snit—  Or.  32,  r.  12  (5) 
notioes  to  be  in  writing —  S.  106 

pauperism— notice  to  take 
evidence  of—  Or.  33,  r,  6 

payment  into  Court— of—  Or.  24,  r.  2 

pleading  —  allegation  of 
notioein—  Or.  6,  r,  11 

public  officer— of  suit 
against-  S.  65 

purda  lady — to— to  with- 

perty  in  a  dwelling 
house—  S.  54  (3) 

review— of  application  for— 
to  opposite  party—  Or.  45,  r.  4  (2)  (a) 
service  of—  Or.  46,  r.  2 

surety— to  —  for  enforce¬ 
ment  of  his  liability—  3, 109  proviso, 
umpire— to  appoint  new —  Or.  39,  r.  5 


suits  relating  to  public 
nuisanoe—  S.  71 

See  Public  Nuisance. 


OATH- 

oath  on  affidavits  by  whom 
to  be  administered—  S.  103 

OBJECTION — 
appeal — grounds  of  objec¬ 
tion  in—  Or,  40,  rr .  1  -2 

- irregularity  in  orders 

as  ground  of  objection  in—  S,  83  (1) 
attachment— objection  to—  Or,  21,  r.  56 
oross-objeotions  by  respon¬ 
dent-  Or.  40,  r.  21 

jeotions  to-  Or.  21,  r.  21  (2) 

findings  of  lower  Court  on 

interrogatories— objections 
to— by  affidavit  in  answer—  Or.  11,  r,  6 
jurisdiction— objection  as 
to— when  to  be  taken—  S,  20 

misjoinder  or  non-Joinder 
of  parlies— as  to— when 
to  be  taken—  Or.  1,  r.  13 

OFFICER— See  Publio  Offioer : 

Officer  of  Court, 
arrest  —  judicial  offioer 
when  exempt  from—  3. 100  (1) 

OFFICER  OF  COURT— 
amendment  of  memoran¬ 
dum  of  appeal  to  be 
signed  by-  Or.  40,  r.  3  (3) 

oosts  inourred  by— as  guar- 
dlan  ad  litem—  Or.  32,  r,  4  (4) 

Court-sale— not  to  bid  for 
or  purohase  property  at—  Or,  21,  r,  70 

—on  failure  of  judgment- 
debtor—  Or.  21,  r.  32 

guardian  ad  litem — Court 
may  appoint  its  offioer  as— 

Or,  82.  r.  4  (4) 

registration  of  documents 
by-  Or.  21,  r.  32  (6) 

registry  by— of  appeal  on 
admission—  Or,  40,  r,  9 
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OMISSION— Irregularity, 
to  frame  and  try  issues,  by 
lower  Court—  0r,;40,r.2i 

to  sue  in  respect  of  a  portion 
oiaolaim-  Or,  2,  r.  2  (3) 

to  sue  for  one  of  several 
reliefs—  Or,  2,  r.  2  (8) 

to  sue  for  portions  of  ar¬ 
rears  of  rent-  Or.  8,  r,  3,  Hi. 


adding  of-  Or.l,r. 

- respondent—  Or.  4.0,  r. 

adjourned  hearing  pro¬ 
cedure  where  parties 
fall  to  appear,  at—  Or.  17,  r. 

:  administrators— joinder  of—  Or.  31,  r, 
agreement  of— proceedings 


commissioner— appearance 
of  parties  before-  Or.  26,  r.  18  (1) 

- examination  of  parties 

by—  ,  Or.  26,  r,  16  ( a ) 


peal- 

consent  on  behalf  of  parties 
—under  disability— 
contract— joinder  of  parties 
.  liable  on  same— 


-definition  of,—  g, 

dismissal  for  default— or- 

error  In  order  may  be 
ground  .  of  objection  in 
appeal  from  final  deoree—  S, 

execution  of  orders— provi¬ 
sions  relating  to— 
interlocutory— See  Interlooutory 
Orders, 

orders  to  be-in  sfritlng— 
order  under-: S;.40*fe»an- 
r  tlon:,. proceedings)  ia  a 


•PAETTGULAES— 
frand,  efc.,— in  case  of- 
farther  and  better— u 

oben  to  be  given— 


See  Abatement, 
defendants— who  may  be 

eyldenpe,— refusal  of  party 
to  give — when  required 


execution  —  questions  in- 
,  between  parties  to  suit— 
exeoutprs — joinder  of — 
insolvent  plaintiff  ;aud  con¬ 
tinuance  of  suit  by  assig- 


legal  representative  < 
plaintifi— when  to  1 
broaght  on  record— 
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PARTIES. — (Concld.) 

- defendant— when  to  be 

brought  on  record.—  Or.  22,  r.  4 

marriage  of  female  party 
—no  abatement  of  enit 
by—  Or.  22,  r.  7 


enit”  in  S.  40—  S.  40,  Expin. 

misjoinder  of  parties— See  Misjoinder, 

joinder  of  parties  liable 

nonjoinder  of  parties— See  Non-joinder, 
numerous  parties  having 
Bame  interest^-  Or.  1,  r.  8 

objection  as  to  misjoinder 
and  non-joinder— when 


oral  examination  of  party 
or  companion  of  party—  Or.  10,  r.  2 


when  can  or  cannot  be 

plaint  to  be  amended  when 
defendant  added  as  a 
party —  Or.  1,  r.  10  (4) 

plaintiffs— who  may  be 
joined  as —  Or.  1.  r.  1 

power  of  Conrt  to  Btrike  ont 
or  add  parties—  Or.  1,  r.  10  (2) 

promisors— joinder  of—  Or.  1,  r.  6 
reference— application  by 
parlies  to  suit  for  order 
of—  Or.  39,  r.  1 

relators  as  parties  to  ohari- 

- to  suits  relating  to 

publio  nuisance, —  8.71 

respondents— to  make  order 
for  or  against—  Or.  40,  r.  32 

restitution  by—  S.  108 

trustees— joinder  of—  Or.  31,  r.  2 


witnesses— rules  as  to— to 
apply  to  parties-  Or.  16,  r.  21 


3,  81(d) 
Or;  26,  r.  18 


estate  paying  revenue  to—  S.  46 

immoveable  property— de- 
oree  in  suit  for  partitbn 
Of—  Or,  20,  r.  18  (2) 

moveable  property— deoree 
in  suit  for  partition  of—  Or.  20,  r,  18  (2) 
place  of  auing— suit  for 
partition  and—  S.  16  (6) 

PARTNERS— See  Pitm. 

of 

Or. 


properly  when  liable  to— 

Or.  21,  M.  47, 48 
co-partners —Buita  between-  Or,  30,  r.  9 
disclosure  of  names  of  part¬ 
ners  in  defendnnt’s  flrm-Ot.  30,  r.  1  (1) 

- in  plaintifi’B  firm—  Or.  30,  r.  2  (1) 

dissolution  of  partnership 
— deoree  in  suit-for  —  Or.  20,  r.  15 

execution  in  suits  between 
oo-pattners—  Or.  80,  r.  9 

- of  deoree  against  a  firm— Or.  21,  r,  48 

- of  deoree  against  a 

partner—  Or.  21,  t- 47 

firm  name— partners  may 
bo  snedin—  Or,  30,  r.  1 

- partners  may  sue  in—  Or,  30,  r.  1 

leave  of  Conrt.  to  execute 

oo-partnera—  Or,  30, 

— to  execute  deoree 

against  a  partner  personal¬ 
ly—  Or.  21, 

legal  representative  of  de¬ 
ceased  partner  not  neces¬ 
sary  party—  Or.  30, 
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PARTNERS. — (Ooncld.) 

though  Bervad  unless  he 
is  a  partner- 
notice  to  accompany  sum¬ 
mons  in  suits  against 


— served— when  deemed 
to  be  served  as  partners— 


stay  of  suit  on  failure  to 
disclose  names  of  part- 


Or.  30,  rv  7 


Or.  30,  r.  6 


PAUPER.— (Conoid,) 

- when  pauper  fails  or 

is  dispaupered—  Or.  33,  r.  11 

- when  pauper  succeeds—  Or.  33,  r.  10 

definition  of,—  Or.  33,  r.  1,  Expin, 

dispaupering—  Or,  S3,  r.  9 

evidenoe  of  applicant’. 

panperism-  Or.  33,  r.  5 

examination  of  applfoant —  Or.  33,  r.  4 

frandnlent  disposal  of  pro¬ 
perty  by  panper—  Or.  33,  r.  5  (e) 


- - to  ba  doomed  a  “party"— Or.  33,  r 

.  30,  r.  2  (2)  hearing  of  application  for 

leave  to  sna  as  panper-  .  Or.  33, 
Or  43  inibiry  pauperism  of 

appellant-  Or,  43,  i 


.12 

,14 

.18 
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PAYMENT  INTO  COURT. — {Cmcld.) 
money  held  as  trustee  for 
another — of—  Or,  37,  r.  10 

money  admit  ted  to  belong 

notice  of  deposit  to  plaintiff—  Or,  24,  r.2 
prooednre  where  plaintiff 

or  part  satisfaction  of  his 
olaim—  Or.  24,  r.  4 

property  admitted  to  belong 
to  another— deposit  in 
Court  of—  Or.  87,  r.  10 

PAYMENT  OUT  OF  COURT— 
oertlfied — to  be—  Or.  21,  r.  2  (2) 

money  payable  under  de¬ 
cree— of—  Or.  21,  r.  2 

uncertified  payment— when 
not  recognized  by  Oourt-Or.  21,  r.  2  (3) 
PECUNIARY  JURISDICTION— 
of  Courts —  S.  5 

PENDING  SUIT— 
when  a  bar  to  trial  of  sub¬ 
sequently  instituted  suit—  S.  9 

PENSION— 

political— not  attachable-  S.  62 

PERFORMANCE— 
to  be  specially  pleaded  "in 
defenoe—  Or.  8,  r.  2 

PLACE  OF  SUING— See  Jurisdiction. 


acquiescence  of  defendant— 
and-  S,  19  (6) 

compensation  for  wrong  to 
immoveable  property- 
suits  for—  S.  15  (e) 

- person  or  moveables— 

suits  for—  S.  18 

contracts— suits  on—  S,  19 

foreclosure— suit  for—  S.  15  (c) 

grade— suits  to  he  institut¬ 
ed  in  Court  of  lowest—  S.  14 

immoveable  property— suits 
for  recovery  of—  S,  15  (a) 


PLACE  OF  SUING.— (CoftcM.) 


Courts — where  land  is 
situated  within— 
land— suite  for  determina¬ 
tion  of  any  right  to  or 
interest  in— 

tion  of  different  Courts— 
local  limits  of  jurisdiction 


15  <d) 
S.  16 


partition— suit  for— 
redemption -suit  for— 
residence  of  defendant  - 


S.  17 
S.  15  (b) 
8.  15  (o) 


sale  of  mortgaged  property 
—suit  for—  S,  16  (c) 

PLAINT— 

amended  copy  of— to  be 
served  on  newly  added 
defendant—  Or.  1,  r.  10  (4) 

amendment  of—  Or.  6,  r.  17 

breaoh  of  trust— allegation 
of— in—  Or.  6,  r.  4 

concise  statement —  Or,  7,  r.  9  (1) 

condition  precedent— speci¬ 
fication  of— in—  Or.  6,  r.  6 

copy  of— to  aocompany  sum- 
mons—  Or.  6,  r.  2 

documents— list  of— to  be 
annexed  to —  Or.  7,  r.  9(1) 

- relied  on-  Or.  7,  r.  14  (2) 

- inspection  of— mentioned 

in  plaint—  Or.  11,  r.  16 

- not  in  possession  of 


plaint  as  to—  Or.  7,  r,  15 

- not  produoed  when 

plaint  filed— inadmissibi¬ 
lity  of-  Or.  7,  r.  18 

production  of— on  whioh 
plaintiff  suqs—  Or.  7,  r,  14 

faots  which  law  presumes 
in  plaintiff's  favour  need 
not  be  stated  in— 
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times  speolfied  by  Court 
— efieotof—  Or.  6,  r.  if 

forms  of— and  their  use—  Or.  6,  r.  S 

See  Forms  of  Plaints, 
fraud— allegations  of—  Or.  6,  r  .4 

fraudulent  intention — ho? 

to  he  pleaded  in—  Or.  6,  r.  10 

further  or  other  relief  need 


PLAINT.— (Concld.) 
rejection  of,  — 
rejeotion  of,— where  does 
not  preclude  presentation 
of  fresh  plaint- 

state  specifically — 

- general  relief  need  not 

be  asked  for— 


inconsistent  allegations  oi 
faot — adding  of— in  plaint —  Or. 
interpleader  salts — plaint 


liability— of  defendant- 
plaint  must  disolose— 
limitation  law-plaint  must 


shop-book— production  of 
signing  of — 

signing  and  verifying  i: 
suit— by  corporations— 


striking  out  unnecessary, 
scandalous  or  embarras. 

ing  plaint- 


plaint— raising—  Or.  0,  r.  7 

notice— how  to  be  pleaded—  Or.  6,  r.  11 
particulars  to  be  contained 
in  plaint—  Or.  7,  r.  1 

procedure  ion  admit“>g 
plaint—  Or,  7,  r.  9 

- rejecting  plaint—  Or.  7,  r.  12 

— -returning  plaint—  Or.  7,  r.  10  (2) 


PLAINTIFF— See  Patties  :  Plaint, 
abandonment  of  part  of 
claim  by—  Or. 


appearance  oi  one  of  seve 
plaintiffs  for  others- 
appearanoe  of  plaintiff  ii 
person-when  may  bs 
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1*IjA.JNTIFF.—  (Conti*) 

PLAINTIFF— (Cencld.) 

assignment  by— of  interest 

right  to  begin — 

Or.  18,  r.  1 

in  suit— 

Or,  22,  r.10 

“same  interest”— 

Or.  l.i.  8 

oonsent  of  person  added  as 

plaintiff— 

Or.l,  r.  10 (3) 

may  be  required  irom 

consequenoe  of  non-attend- 

plaintiff— 

Or.  26,  r.  1 

anoe  of— when  ordered  to 

substitution  of  plaintiff—  Or.  1,  r.  10  (1) 

appear  in  person— 

Or.  9,  r,  12 

withdrawal  of  suit  by- 

Or.  23,  r.  1 

though  not  serving  sum¬ 
mons  in  due  time  — 

Or.  9,  r.  6  (2) 

wrong  plaintiff—  snit  in 
name  of-  Or, 

,  1,  r.l0(1) 

death  of— See  Abatement. 

PLEADER— 

dismissal  of  suit  when 

appearanoe  of  party  by- 

Or.  3,  r.  1 

plaintiff  does  not  appear 

appointment  of — 

Or,  3,  r.4 

ab  the  hearing- 

Or.  0,  r.  8 

arrest — when  exempt  from— 

S.100 

fresh  suit— decree  against 

ooste— liability  for— in  suit 

plaintiff  by  default  bars— 

Or.  9,  r.  9 

for  minor  without  next- 

insolvency  of— when  bars 

Or.  32,  r.  2 

suit- 

Or.  22.  r.  8 

cOBts— lien  for— 

Or.  8,  r.  8 

joinder  of  plaintiffs— 

Or.  1.  r.  1 

definition  of,— 

S,  2  (14) 

judgment  for  one  or  more 

Government,—  for— 

of  the  plaintiffs— 

Or-  1,'r,  4(o) 

See  Government  Pleader. 

legal  representative  of  de¬ 

leave  of  Oonrt  for  discharge 

ceased— when  to  be 

of—  Or.  8,  r.  4  (2) 

brought  on  record—  < 

3c.  22,  r.  3  (1) 

pleadings  when  to  be  signed 

marriage  of  female— suit 

Or,  6,  r.  U 

not  abated  by¬ 

Or.  22,  r.  7 

refusal  or  inabilit  of  to 

name,  description  and  re¬ 

answer  qustions  relating 

sidence  of— must  be  stat¬ 
ed  in  plaint— 

Or.  7,  r.  1  (6) 

to  suit— 

servioe  of  prooese  on— 

Or.  10,  r.4 

Don-attendanoe  of  one  of 

Or.  9,  r.  10 

PLEADINGS  GENERALLY— 

numerous  plaintiffs  having 

See  Plaint :  Written  Statement. 

Or.  1,  r.  8 

amendment  of— 

Or.  6,  r.  17 

omission  to  sue  for  all  re- 

ascertainment  whether  alle¬ 

Or.  2,  r.  2  (3) 

gations  in — are  admitted 

—in  respect  of  portion  of 

or  denied— 

Or.  10,  r.  1 

Or.  2,  r.  2  (3) 

breaoh  of  trust— particu¬ 

personal  appearance  of— 

Or.  5,  r.  3 

lars  of— to  be  stated  in— 

Or.  6,  r.  4 

>r.  10,  r.  4  (1) 

oonditlon  precedent— when 

procedure  when  only  plain¬ 

to  be  distinctly  speoified 

tiff  appears  at  the  hearing 

Or.  9,  r.6 

in 

Or.  6,  r.  8 

relinquishment  of  part  of 

oontraot— denial  of— 

Or.  6,  r.  8 

Or.  2,  r.  2  (2) 

- implied — how  to  be 

representative  oharaoter 

pleaded— 

Or.  6,  r.  12 

—suit  brought  in— 

Or.  7,  r.  4 

definition  of,— 

Or.  6,  r.  1 
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PLEADINGS  GENERALLY.- (ConM.) 
departure  in  pleadings  by 
new  ground  or  inconsistent 


allegation—  Or,  6,  r,  7 

only  of— to  be  stated—  Or.  6,  r.  9 
embarrassing  pleadings—  Or.  6,  r,  16 
faots  presumed  by  law  in 
plaintiff’s  favour  need 
not  be  alleged—  Or.  6,  r.18 

failure  to  amend  within 
time  fixed  by  Court—  Or,  6,  r.  18 
forms  of — and  their  use—  Or,  6,  r.  3 

frand  — particulars  of— to 

fraudulent  intention— how 
to  be  pleaded—  Or.  6,  r,  10 

must  be  by  amendment—  Or.  6,  r,  7 
inspection  of  documents 

judgment  upon  admission 
in-  Or,  12,  r.  6 

knowledge  —  how  to  be 
pleaded—  Or.  6,  r,  10 

malice— how  to  he  pleaded-  Or.  6,  r.  10 
material  facts  only— plead¬ 
ings  to  state—  Or,  6,  r.  2 

meaning  of—  Or.  6,  r.  1 


PLEADINGS  GENESALLY. -(Conoid.) 
time  within  which  plead¬ 
ings  should  be  amended—  Or .  6,  r,  18 
undue  influence— particu¬ 
lars  of—  Or.  6,  r.  4 

verification  of—  Or.  6,  r.  15 

wilful  default— particulars 
Of—  Or.  6,  r.  4 

POSSESSION  (OF  IMMOVEABLE 
PROPERTY)  - 

fits—  P  Or.  20,  r,  12 

immediate  delivery  of¬ 
fends—  Or.  37,  r,  9 

Delivery  of- to  holder  of 
decree  for  possession  — 
appli&ation-fresh—  Or.  21,  r.  04 

actual- where  decree  is  for 
exclusive  possession—  Or,  21,  r.  33  (1) 
building— of— and  break¬ 
ing  open  of  door—  Or,  21,  r.  38  (3) 
symbolical— where  deoreo 
is  for  joint  possession—  Or.  21,  r,  33  (2) 

- where  property  is  in 

tenant’s  oooupation—  Or.  21,  r,  34 


onus— and  facts  whioh  need 
not  be  pleaded— 
particulars— when  neoessary 

scandalous  matter  in- 
signing  of— 

signing  and  verifying  in 

- by  Government— 

subsequent  pleadings— 
when  allowed— 


Or.  6,  r.  13 
Or.  6,  r.  4 
Or.  6,  r.  5 


Or.  29,  r.  1 
Or.  80,  r.  1 
Or.  27,  r.  1 

Or.  8,  r.  9 


Delivery  of-to  purchaser 


aotual— where  property  is 
in  oooupation  of  judg¬ 
ment-debtor—  Or,  21,  r,  92 

symbolioal— where  property 
is  in  tenant’s  oooupation-  Or.  21,  t.  93 
Dispossession- 
ol  person  olaiming  to  be  in 
possession  on  his  own 
account—  Or.  2),  rr.  97-98 

of  transferee  pendente  Hie 
from  judgment-debtor—  Or.  21,  r,  99 
regnlar  anit  to  establish 
right  of  possession—  Or.  21,  r.  100 
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POSSESSION  (OP  IMMOVEABLE 
PROPERTY. — (Concld.) 

Resistence  to  delivery  of- 
oooasioned  by— judgment 
debtor—  Or,  21,  r.  05 

- person  claiming  in  good 

faith  to  be  in  possession—  Or.  21,  r.  96 

- transferee  pendente  fife 

from  judgment-debtor —  Or.  21,  r.  99 
resistence  or  obstruction 
to  possession— oomplaint 


PRECEPT- 

attaohment  under—  S.  39 

PRE-EMPTION— 

decree  in  suit  for—  Or.  20,  r.  14 

property  and  bid  of  co- 

sharer—  Or,  21,  r,  85 

- moveable  property  and 

bid  of  co-sharer—  Or.  21,  r.  7*  (3) 
PRELIMINARY  DECREE— 
appeal  from, —  S,  77 


POST- 

oorporations— servioe  of 
summons  by  post  in  suits 
by  or  against—  Or.  29,  r.  2  (5) 

letter  substituted  for  sum¬ 
mons-sending  by  post  of—  Or.  6,  r.  30 
servioe  of  summons  by,—  Or.  5,  r,  25 
POSTAGE— 

payment  of— chargeable 
on  notioe  —summons,  etc,—  S.  107 
POSTPONEMENT— See  Adjournment, 
of  sale  of  immoveable  pro¬ 
perty  for  raising  amount 
of  decree—  Or.  21,  r.  80  (1) 

- pending  inquiry  into 

payment  of  amount  of  de- 
oree— postponement  of— Or.  20,  r,  11  (1) 


ferred— effect  of—  S.  77 

definition  of ,—  S.  2  (2)  Expin. 

in  suit  for  aooonnts  be¬ 
tween  principal  and  agent — Or,  20,  r.  16 

• - administration—  Or.  20,  r.  13 

- -dissolution  of  partner¬ 
ship—  Or,  20,  r.  15 

- partition—  Or.  20,  r,  18 

- possession  and  mesne 

profits—  Or.  20,  r,  12 

PBESORIBED- 

definition  of, —  S.  2  (15) 

PRESU  MPTION — 

of  law— and  pleadings—  Or.  6,  r.  13 

PRI0E — 

deficiency  of— on  re-sale—  Or,  21,  r.  68 


POWERS- 

inherent  powers  of  Courts—  S.  115 
of  appellate  Court—  S.  85 

Or.  40,  r.  32 

of  arbitrators—  Or.  39,  r.  6 

of  umpires—  Or.  39,  r.  6 

POWER  OF  ATTORNEY- 
reoognised  agents — and—  Or.  3,  r.  2: 

PRAYER- 

and  relief  claimed  in 
plaint—  Or,  7,  r.  7 


decree 

betv 


lit  for  account 
principal  and 


PRIVATE  RIGHTS— 


16 


others—  '  S.  10,  Expln,  VI 

PRIVILEGE- 

arrest— privilege  from—  S.  100 

inspection  by  Court  when 
privilege  olalmed—  Or.  11,  r,.19  (2) 
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PROBATE— 

exeoutor — who  has  not 
joined  in  probate  need 
not  be  made  party—  Or.  81,  r.  2 
PROCEDURE— 
adjourned  hearing— where 

appeals  from  orders— pro¬ 
cedure  in—  S.  86 

Or.  42,  r.  9 

defendant  only  appearing 
at  hearing—  Or.  9,  r.  8 

- refusing  to  aeoept 

Berrios—  Or.  5,  r,  17 

execution  —on  receiving 
application  for—  Or.  21,  r.  15 


lE.-(Co)tcid.) 
payment  into  Court— ac¬ 
ceptance  of— by  plaintiff — 
plaint— on  admitting— 


Or.  24,  r.  4 
Or.  7,  r.  12 


- returning—  Or.  7,  r.  10  (2) 

plaintiff  only  appears  at 
hearing— where—  Or,  9,  r.  6 

rules  of— in  Schedule  I— 
effeot  of—  S.  00 

• - powers  of  Courts  to  frame 

—See  Rules. 

second  appeals— in—  S,  80 

Or,  41,  r.  1 

witness— failure  of— to  ap¬ 
pear—  Or.  16,  rr.  10-13 


Judge  vacating  offioe  before 
signing  deoree— 
judgment-debtor— on  ap¬ 
pearance  of— upon 


Or.  11,  r.  11 
Or.  15,  r,  8 


paid  in  Court  for  expensi 


PROOESS-See  Sun 


Or,  21,  r.  38  endorsement  on 


Or,  21,  r. 


lunatics— in  suits  by  or 
against—  Or,  32,  r.  16 

minors  —in  Buits  by  or 
against—  Or.  32 


Or.  27,  r,  3 


reral  defendants— in 


execution— issue  of  prooess 
for— 

in  suits  by  or  against  Go¬ 
vernment- 

return  of -with  endorse¬ 
ment— to  Court—  Or,  21,  r.  23  (1) 

service  of— and  expenses—  Or.  46,  r.  1 

- on  pleader—  Or.  3,  r.  5 

- on  reoognised  agent—  Or.  3,  r.  3 

oept  servioe—  Or.  3,  r.  6 

witnesses— issue  of  prooess 
to— on  application  of  com¬ 
missioner-  Or.  26,  r.  17  (2) 

PROCLAMATION— 

Or.  21,  r.  21  of  sale  by  publlo  auction—  Or,21,r.64 
costs  and  interest  not  co¬ 
vered  by  proclamation— 

Or.  33,  r,  7  liability  for-  Or.  21,  r,  86  (8) 


REGULATION  VIII  OF  1100. 


[lades 


PROCLAMATION,— (Conoid,) 
examination  of  persons  to 
ascertain  matters  for  pro¬ 
clamation—  Or.  21,  r, 

matters  to  be  specified  in— Or.  21,  r. 
mode  of  making  proolama- 


PUBLIC  CHARITIES—  Ss. 

PUBLIC  RELIGIOUS  TRUSTS- 
SwPablio  Charities. 

PUBLIC  NUISANCE— 

PUBLIC  OFFICER— 
attachment]  —  allowances 
(being  less  than  salary) 


sale— adjournment  of — and 
fresh,  proclamation—  Or, 
separate  proclamations  un¬ 
necessary  where  sale  of 
property  in  lots—  Or, 
In  Other  cases— 
attachment  of  immoveable 
property— proclamation 

tenant,- where  property  is 
in  occupation  of— 

(a)  and  possession  to  go 
to  holder  of  deoree 
for  possession— 

(W  and  possession  is  to 
be  delivered  to  exe- 

witnees— proclamation  re- 
pairing  attendance  of—  Or 


PROPERTY— See  Moveable 
Property  :  Immoveable 
Property. 

attachment— wbat  property 
icjanotion— temporary— 


- of  salary  of— 

- mode  of—  i 

definition  oi  — 
exeontion— salary  of  pnb- 
lio  officer  and  jurisdiction 


Government  undertaking 
defence  of  snit  against—  Or.  27,  r.  8 
jurisdiction  In  execution 
proceedings  against—  Or.  21,  r.  46 

procedure  in  Buit  against—  Of.  27,  r.  8 
stay  of  execution— no  se¬ 
curity  ftompnblioofiioer 
on-  Or.  40,  r.  7 

suits  by  or  against  —  Or.  27 

PUBLIC  RIGHTS.. 
nt  judicata— litigation  for 
and  public  rights—  S.  10,  Expln.  VI 
PUR0HA8ER— Sec  Auction  purchaser. 
PURDA  LADIES— 


•1W3 
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exemption  from  personal 
appearance  in  Court— 
QUESTIONS— 

Court  executing  decree— 
questions  relating  to  exe- 


appoal  from  order  granting 
or  rejecting  an  applica¬ 
tion  to  appoint  a  receiver— 


application  for  reference  to 
High  Court- 
Court  trying  enit  or  appeal 
—reference  to  High  Court 


decree  contingent  npon  de¬ 
cision  of  High  Court— 
Court  may  pass—  G 

execution  of  decree  not 
allowed  pending  reference 
to  High  Court—  C 

High  Court— to— when  lies—  C 
opinion  of  High  Court- 
power  to  refer  case  for— 


procedure  after  judgment 
of  High  Oourt—  Or.  44,  r.  3 

stay  proceedings— power  of 

to  arbitration- 
STee  Arbitration. 

REGISTRATION— 
documents — of— by  judge 
or  officer  of  Uonrt-  Or.  21,  r.  32  (6) 
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of  documents— irrelevant  or 
inadmissible-** 
of  memorandum  of  appeal— 

—procedure  on- 
review—  rejection  of  appli* 


—before  judgment  when 
aeonrity  furnished- 
guardian  ad  Kiwi— of —  1 

next-friend— of— 


relief  claimed  is  under¬ 
valued—  0 

reajudiotta— relief  claimed 
in  plaint  but  not  granted 

when  founded  upon  separate 
grounds — 

RELIGIOUS  ENDOWMENTS  B 
GULaTION- 


RENT— 

attachment  before  amount 
of  rent  ascertained— 

be  joined  with  suit  for 
recovery  of  land—  C 


RELINQUISHMENT— 
amount  relinquished  fc 
stated  in  plaint- 


continuance  of  orders  un- 
der  repealed  enaotments— 

reference  to  Code  of  Civil 
Procedure  and  other  re¬ 
pealed  enaotments— 
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REPRESENTATIVE  —  See  Legal  repre. 

sent  a  live, 

holder  of  decree  So  be  exe- 
oated  by  attachment  of 
another  deoree—  Or.  31,  r.  51  (S) 
proceedings  by  or  against—  S.  110 

RESALE— 

in  default  of  depoBit  of  25 
per  oent.  by  parohaser —  Or.  21,  r.  SI 

in  default  of  payment  of 
purohaae-money  by  pnr- 
obaeei—  Or,  21,  r.  S3 


RESTITUTION— See  Bestitu- 
tion  of  oonjngal  rights, 
application  for—  S.  108 

of  property— taken  in  exe- 
cation— pending  applloa- 
tion  for  stay, —  Or.  21,  r.  24  (2) 

surety  for  restitution  of 
property  taken  in  execu¬ 
tion  of  deoree—  S.  10!)  (5) 

RESTITUTION  OE  CONJUGAL 
RIGHTS— 

discretion  of  Court  in  exe- 


arrest  of  person  residing 
outside  jurisdiction  in 


residence  and  appearance 
of  party  in  person—  Or.  5,  i 


in  person —  Or.  16,  r.  19 

Beourlty  for  costs  in  oase  of 
residence  outside  Tra- 

RES  JUDICATA— 
competence  of  Court  not 
dependent  on  right  of 
appeal—  S.  10,  Expln,  II 

foreign  judgment  and—  S.  12 

relief  claimed  but  not  ex- 
pressly  granted—  S.  10,  Expln,  IV 

RESISTANCE— 

execution— See  Possession. 
RESPONDENT— 

oross-objeotions  by—  Or.  40,  r.  21 

See  Cross-objections, 
power  ol  appellate  Court  to¬ 
ll)  add  person  interested 

in  reenlt  of  appeal  as —  Or.  40, 1. 19 
(2)  vary  deoree  as  regards 

all  respondents—  Or.  40,  r.  32 


guardian  ad  Jifem— of—  Or.  32,  r.  11 

next-friend— of—  Or.  32,  r.  8 

on-7  P  8  Or.  32,  r.  10  (1) 

RE-TBANSEER— 
of  suit— appeal  or  other 
proooealng  from  one 

Court  to  another—  S.  23 

RETURN— 

memorandum  of  appeal— 


REVIEW— 

appeal— from  order  grant¬ 
ing  application  for  review  -  Or.  45,  r.  7 
- of  one  party,  and  ap¬ 
plication  for  review  by 
another—  Or.  45,  r.  1  (2) 

application  for—  Or.  46,  r.  1 

- form  of—  Or.  45,  r.  3 

- hearing  of—  Or.  45,  r.  5 

—to  whom  to  be  made—  Or.  45,  r.  1 
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application  for— when 
granted- 


disoovery  of  new  a: 

final  decree— order 
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RULE  COMMITTEE — 


Legislative  Oounoil— 
SALE— 

exemption  from— of  certain 

able  property  subject  to 
speedy  decay- 


registry  of  application 


RIGHT  TO  SUE— 

See  Abatement. 

RIGHT  TO  BEGIN— 

snit— at  hearing  of— 
where  burden  of  proving 
the  other  side— 
RULES— 


Court — power  of— to 


efieot  of  Rules* 

High  Court- 
make  Rules 

publication  of  Rules— 


attached  property — powe 


Or.  21,  i 

E-  Or.  31,1 
i  jadg- 
applying 

Or.  36, 


Or.  21,  i 
Or.  21, : 


S,98(2) 

S.  85  (1) 
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leave  to  bid— to  decree- 
holder— 

offioars  not  to  bid  for  or 

postponement  of  sale  pend¬ 
ing  investigation  of  claims 
or  objeotlonB—  Or.  31,  r,  56 

proclamation  of  sale—  Or.  21,  r 

- mode  of  making—  Or.  21,  r 

resale — defaulting  purchaser 

sale  of  attaohed  property- 
power  of  Court  to  order—  ( 
time  of  sale—  Or.  21,  t,  66 
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SALE.-(Co«fd.) 

(2)  Of  Moveable  pro¬ 
perty  under  attaoh- 

agrioultnral  produce— sale 
of—  Or.  21,  r.  71 

bid  of  oo-owner  to  have 
preference—  Or,  21,  r.  71  (3) 

delivery  of  moveable  pro¬ 
perty,  debta  and  shares—  Or.  21,  r,  78 
growing  stops— speoial  pro¬ 
visions  relating  to—  Or.  21,  r.  72 
immediate  sale  of  moveable 
property  snbjeot  to  decay— 

(1)  where  it  is  property 
attached  before  judg- 


(2)  where  it  is  property 

attached-in  execution— Or.  21,  r.  41 

irregularity  not  to  vitiate 
sale,  but  person  injured 
may  sue-  Or.  21,  r.  75 

negotiable  instruments— 
sale  of—  Or.  21,  r.  73 

- transfer  of—  Or.  21,  r.  77 

pnblic  auobion  and  payment 
of  pnrohase  money—  Or,  21,  r.  74  (1) 
sale— when  becomes  ab¬ 
solute—  Or,  21,  r.  74  (2) 


vesting  order  in  oase  of 
moveable  property  not 
speolally  mentioned—  Or,  21,  r,  78 
(3>  Of  Immoveable  pro¬ 
perty  under  attach- 

absolute, —eale  when  to  be- 
oome—  Or.  21,  r.  89 


aside  or  refusing  to  set 

aside  sale—  Or;  42,  r.  1 


SALE  — (Oo»fd.) 
bid  of  oo-owner  to  have 
preference—  Or.  21,  r.  85 

confirmation  of  sale—  Or.  21,  r.  89 


OonrtB  by  wbieh  sales  of 
immoveable  property 
may  be  ordered — 
deposit  by  purchaser— 

- of  decretal  amount, 

and  setting  aside  of  sale— 
fraud  in  publishing  or  con¬ 
ducting  sale  —  sotting 

fresh  proclamation  on  re- 


irregularlty  in  publishing 
or  oonduotiug  sale— efieol 

order  oonfirmlog  or  setting 
aside  sale—  Or,  21 

postponement  of  Bale  for 
judgment-debtor  to  raise 
deoretal  amount—  Or.  21 

resale  on  default  In  payment 
of  deposit  by  purchaser—  Or.  21 

- in  payment  of  pnrohase- 

money—  Or.  21 

return  of  purohase-money 
when  sale  set  aside—  Or.  21 

sale— when  set  aside  on 
deposit-  Or.  21 


r.  81 
r.'83 
t.  93 
r.  86 


gronnd  of  irregularity  or 

fraud—  Or.  21,  r.  87 


senoe  of  saleable  Inter- 

— when  to  beoome  abso¬ 
lute—  Or.  21,  r.  89  |1) 

■ - when  to  be  set  aside,— 

Or.  21.  r.  89  (2) 


saleable  interest  — when 
judgment-debtor  has 
none-  Or.  21,  r.  88 
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SALE. — (Cores!  <2.) 
substantial  injury — and  get¬ 
ting  aaide  of  sale—  Or,  21,  r.  87 

stay  of  sale— pending  ap¬ 
peal—  Or.  40,  r.  0  (2) 

time  for  payment  in  full  of 
purchase-money—  Or.  21,  r.  82 

(4)  Purchaser’s  title  and 
his  rights— 

See  Auction  purchaser, 
delivery  of  property  in  oc¬ 
cupancy  of  judgment- 
debtor—  Or,  21,  r.  02 


purchaser— date  of —  S.  57 

SALE  CERTIFICATE— See  Certificate. 
SALE  PROOEEDS — 
rateable  distribution  of—  S.  59 

SALEABLE  INTEREST— 
absence  of— and  setting 
aside  of  sale—  Or.  31,  r.  88 

return  of  purchase  money 

SALEABLE  PROPE  RTY—  S.  53 

SALVAGE— 

assessors  In  oass  of—  S.  104 


SATISFAOTION.-(Oo»s!i.) 
question  as  to  satiBfaotion 
of  decree  is  for  Court 
executing  decree—  S.  40 

SOANDALOUS— 


,  r,6 


pleadings  and  striking  on 


suits  relating  to— 

SECOND  APPEAL— 

of— when  may  be  deter¬ 
mined  in  second  appeal — 
lavr— where  decision  is 
contrary  to—  and— 

- issue  of— when  not  deter¬ 
mined— and— 


procedure  in  second  appeal—  S*  86 

Or.  41,  r.  1 

procedure— substantial  error 
or  defect  in — and —  S'  79 

rules  relating  to  first  appeal 
to  apply  to  second  appeals — Or .  41,  r.  1 
seot-ions  relating  to  first 
appeals  to  apply  to  Beoond 
appeals—  Sl  86 

substantial  error  or  defeot 
In  prooednre — and—  3.  7® 

usage  haying  the  force  of 


oross-olaims— In  case  of— 
under  same  deoree—  Or.  31,  r.  17 
oross-deorees— Inoase  of—  Or.  21,  r.  16 
deoree-of— out  of  Court—  Or.  31,  r,  2 
deposit  by  defendant  in 
Court  of  amount  in  satis¬ 
faction  of  oiaim —  Or,  24,  r.  1 


(1)  For  costs  of  Suit- 
assignee — failure  of  —  to 
giye  security—  O'*.  23>  *• 8  W 

failure  to  furnish— efieot 
of-  Or.  35,  r.  2 
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8EOTJBITY.-(Con«,) 

(1)  Fop  costs  of  suit,— [Condi.) 
insolvency  of  plaintiff  — 
on-  Ot,  22,  i.  8 

next  friend— retiring— to 
give  security  for  costa 
already  inonrred-  Or,  32,  r.  8  (1) 
plaintiff— when  taken  from—  Or.  25,  r.  1 
- insolvency  of— and  se¬ 
curity  for  costs—  Or.  22,  r.  8  (2) 

Travanoore— residence  oat- 


SEOUJEtlTY.— (Conoid.) 

(4)  In  other  oases .—(Concli.) 
next-friend -when  secu¬ 
rity  required  from—  Or.  32,  r,  6 
publio  offioor— when  secu¬ 
rity  oould  not  be  requir¬ 
ed  from—  Or.  40,  r.  7 

receiver— security  from—  Or.  38,  r.  3  (a) 
witness— seonrity  from — 
for  his  attendance-  Or.  16,  r.  16  (2) 


(2)  For  oosts  of  appeal- 

consequence  of  not  furnish¬ 
ing—  Or.  40,  r.  10  (2) 

may  be  costs  of  appeal,  or 
ol  original  suit,  or  both—  Or,  40,  r.  10 

(3)  where  execution  Is 
either  stayed  or  allowed— 

appellant— security  from— 
where  execution  stayed 
pending  appeal—  Or,  40,  r,  5 

respondent— security  from 

lowed  pending  appeal—  Or.  40,  r.  6 

attachment  before  judg¬ 
ment  —  removal  of — on 
furnishing  of  security—  Or,  36,  r.  0 
defendant- from— for  ap¬ 
pearance  —  S.  74  (a) 

Or.  30,  rr.  1, 2 

- for  produotion  of  pro¬ 
perty —  Or.  36,  r,  5 

3.74(5) 

Dewan  of  Travanoore — se- 
anrity  shall  not  be  re¬ 
quired  from—  Or.  40,  r.  7 

failure  to  furnish  seourlty 
for  appearance— effect  of-  Or.  86,  r.  4 
guardian  ad  litem— when 
security  required  from—  Or.  32,  r.  6 
judgment-debtor  —  when 
security  required  from— Or,  ill,  r.  24  (3) 


dismissal  of  suit  whi 
plaintiff  after  summon 
returned  unserved  fa 
for  one  year  to  apply! 


- when  plaintiff  fails 

pay  for  servioe— 
of  foreign  summons- 


documents— 

of  process  issued  under  the 
Code- 

— -On  pleader— 

- on  recognised  agent— 

- on  special  agent  to  ae¬ 


on  corporation- 


r.  40,  r.  2 

Or.  46,  r,  1 
Or.  3,  r.  5 
Or.  3,  r.  3 

Or.  3,  r.  6 
Or.  20,  r.  2 


—persons  anthorised  by 
military  men  to  sue  or 
defend  for  them—  Ot,  28,  r.  3 

(I)  of  summons  on  defendant, 
acknowledgment  —  person 
served  to  sign—  Or.  6,  r.  16 

adult  male  member  ol  de¬ 
fendant’s  family  —  ser¬ 
vioe  on—  Or.  6,  r.  15 

agent  by  whom  defendant 

vioeon—  Or,  5,  r.  13 

—in  oharge— servioe  on— 

property—  Or.  5,  r,  14 
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SERVICE.— (Coftfd.) 

(I)  of  summons  on  defer 
agent  empowered  to  aeoept 

defendant  refosee  servioa 
or  oannot  be  fonnd— 
prooedure  when — 

on— when  prnotioable — 


- residing  ont  of  Tra- 


diotion  of  another  Court  — 

service  where  defendant 
within  jnriedietlon—  C 

duty  of  Court  to  whioh  sum- 
mons  is  sent  for  service—  Oi 


(Cotuld.) 
5,  r,  12 


letter— substitution  of— for 


mode  of  servioe  on  defend- 


several  defendants— 

substituted  service- 


r.  27  (2) 
,  r,  15,  Expin. 


SERVICE.— (Conefd.) 

(2)  of  summons  on  witness, 
time  for  serving  summons—  Or,  16,  r.  9 
to  be  made  in  same  manner 
as  summons  to  a  defend¬ 
ant—  Or.  16,  r.  8 

SET-OFF— 

amount  olaimed  as,- to  be 
legally  recoverable—  Or,  8,  r.  6 

appeal  from  deoree  relat¬ 
ing  to  set-off—  Or.  20,  r.  19  (2) 

ooststobe  set-off— Court 
may  direot-  Or.  20,  r.  6(8) 

orose-decrees— when— may 
be  set-off  against  each 
other-  Or.  21,  r.  16 

deoree— when  set-off  is  al¬ 
lowed-  Or.  20,  t.  19  (1) 

deoree-holder  purchaser— 
right  of —to  set-off  pur- 
ohase-money—  Or.  21,  r.  69  (2) 

effect  of  set-off—  Or.  8,  r.  6  (2) 

jurisdiction— peonniary  li¬ 
mits  of— not  to  exceed—  Or.  8,  r,  6 

lien  of  pleader  for  oosts— 
where  sot-off  is  olaimed—  Or.  8,  r.  6  (2) 
new  grounds  of  defence 
arising  after  claiming  a 

particulars  of,— to  be  given 
in  written  statement —  Or  8,  r,  D 

peonniary  limits  of  Court- 
amount  of  set-ofi  not  to 
exoeed—  Or.  8,  r.  6(1) 

plaintiff— set-off  allowed 
by— to  be  mentioned  in 
plaint—  Or,  7,  r,  1 

set-off  founded  on  separate 
grounds—  Or.  8,  r,  7 

when  set-off  may  be  claimed—  Or,  8,  r.  6 
written  statement  in  answer 
to  a  olaim  of  set-off—  Or.  8,  r.  6  (8) 
SHABE- 

See  Shares  in  a  Corpora- 

attachment  of  a  share  in 
moveables—  Or.  21,  r.  45 
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SHARE.— (Concfi.j 
sale  o£  share  and  bid  of  oo- 
sharer—  Or.  21,  r,  74 

Or.  21,  r.  86 

execution  —share  in  im¬ 
moveable  property  how 
delivered  la—  Or.  21,  r.  33 

SHAKES  IN  A  CORPORATION— 


- mode  of—  Or.  21,  r.  44  (1) 

delivery  of— in  execution— 

Or.  21,  r.  76  (3) 
definition  of,—  S.  2  (18) 

sale  of— in  exeontion—  Or.  21,  r.  73 

SHOP-BOOK— 
evidenoe— receiving  in- 
copies  of  entries  in—  Or.  13,  r.  6 

prodnotion  of—  Or,  7,  r.  17 


award  to  be  signed  and 
filed —  Or.  30,  r.  10 

definition  of,—  S,  2  (19) 

execution  —  application 
for— by  whom  to  be 
signed—  Or.  21,  r.  9  (2) 

signed—  Or,  20,  r.  3 

pleadings  by  whom  to  be 
signed  in  ordinary  oases—  Or.  6,  r.  14 

- suits  by  or  against  Cor- 

poration—  Or,  29,  r.l 

- suits  by  or  against  Go¬ 
vernment-  Or.  27,  r,  1 

- suits  by  or  against 


summons— by  whom  to  be 
signed—  Or.  5,  r.  1(3) 

SPECIAL  APPEAL— 

See  Second  appeal. 

SPECIAL  CASE— 
agreement  to  state  case  for 
Court’s  opinion  and  pro¬ 
cedure  thereon—  Or.  36,  rr.  1-5 


SPECIAL  OASE,-(ComoI<2.) 
agreement  to  be  filed  and  registered 
as  suit-  Or.  36,  r.  3 

arbitrator  or  umpire  state¬ 
ment  of — by —  Or.  39,  r.  11 

opinion  of  Court — power  to 

value  of  subjeot-matter  to 

SPECIFIC  PERFORMANCE — 
mode  (ordinary)  of  enforc¬ 
ing  decree  for-  Or.  21,  r.  29 

STAMP— 

defloienoy  of  Court-fees,— 
power  to  make  up—  S.  113 

plaint  —  where  —  insuffici¬ 
ently  stamped—  Or.  7,  r,  11  (c) 

STAY— 

appeal  does  not  operate  as 
stay  of  proceedings  under 
decree-  Or.  40,  r.  5  (1) 

arbitration— stay  of  suit 
where  there  is  an  agrce- 

interpleader  suit— stay  of 
suit  brought  against 
plaintiff  in— 

next-friend— stay  of  pro- 

etc.,  of—  Or.  32,  r.  10(1) 

of  suit  pending  disposal  of 
previously  Instituted  suit —  S.  9 


stay  of  proceedings  on—  Or.  44,  r,  2 
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STAY. — (Coacld.) 

Stay  of  execution— 
by  Appellate  Court—  Or.  40,  r.  5 

by  Court  to  whioh  decree 
is  sent  for  exeontion—  Or.  21,  r.  24 
exeention — stay  of — 

(1)  before  appeal  is  pre¬ 
ferred — or  pending—  Or.  40,  r.  S 

(2)  by  Court  to  wbiolr 


SUBSTITUTED  SERVICE— 
when  and  how  allowed— 
SUBSTITUTION— 
of  plaintiff— 

SUIT3— See  Plaoe  of  snlng : 

Court :  Dismissal  of  suit, 
abatement  of— 
attaohed  property  —  to 
establish  right  to —  Or.  21,  r.  61 


Or.  6,  r.  20 

Or.  22 


exeontion—  Or.  21,  rr.  24-26 

(3)  pending  suit  between 
deoree-holder  and 
judgment-debtor—  Or.  21,  r,  27 
immoveable  property— stay 
of  sale  of— pending  ap¬ 
peal—  Or.  40,  r.  6  (2) 

security  for  restitution 
'where  stay  refused—  Or.  40,  r.  6  (1) 

stay  of  exeontion—  Or.  40,  r.  5  (3)  (e) 
STIPENDS  - 
allowed  to  Government 
pensioners—  attachment 
of-  S.  62  (1) 

STRIKING  OUT— 
execution  proceedings — 
eSeot  of—  Or.  21,  r.  55 

interrogatories— when  pro¬ 
lix,  oppressive,  unneces¬ 
sary  or  soandalouE—  Or.  11,  r.  7 

issues-  Or.  14,  r.  5(2) 

names  of  parties-  Or.  1,  r.  10  (2) 

pleadings  (unnecessary, 
sondalous  or  embarrassing)— Or.  6,  r.  16 

SUBSISTENCE  ALLOWANCE— 
arrest— to  be  paid  into 
Court  before-  Or.  21,  r.  87  (1) 

costs  in  the  suit— to  be—  Or.  21,  r,  37  (5) 
further  monthly  payments 
to  be  made  in  advance— Or.  21,  r,  37  (3) 
judgment-debtor  to  be  re¬ 
leased  if  subsistence 
allowance  not  paid—  S.  50  (1)  (iv) 
scales  of—  S.  49 


bar  of  suits  which  are  not 
of  a  civil  nature —  S.  7 

oertified  purchaser— against 
— on  ground  of—  S.  58  (2) 

civil  nature — suits  to  be  of  a—  S,  7 

oonduot  of—  Or.  1,  r,  11 

oo-partners— between—  Or.  80,  r.  9 

Government  of  His  Majesty 
the  King  Emperor— by  or 
against — to  be  instituted 
by  or  against  Secretary  of 
State—  S.  66-A 

Indian  Prince-suits  by  or 
against—  S.  66-B 

immoveable  property,— for 
reoovery  of—  Or.  7,  r.  3 

instituted— how—  S.  24 

Or.  4,  r.  1 

interpleader  suits —  S.  68 

lunatics— by  or  against — 

procedure  in—  Or.  32,  r,  15 

mesne  profits  for-  Or.  7,  r.  2 

minor  plaintiff  or  co-plaintiff 
on  majority — may  repudi¬ 
ate  snit-  Or.  32,  rr.  13, 14 

money — for  reoovery  of—  Or.  7,  r.  2 

negotiable  instrument— on 
lost—  Or.  7,  r.  16 

no  fresh  suit  when  suit 


under  Or.  22—  Or.  22,  r.  9 

person  oarrying  on  business 
in  name  not  his  own- 
suit  against—  Or.  30,  r,  10 

possession  of  property — to 
establish  right  tq-r  Qr.  21,  r.  100 


P-145 
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SUITS  .-(ComM.) 
public  oharities  or  nnisanoe 
relating  to— -See  Fablio 
Charities :  Public  Nnisanoe. 
register  of—  Or.  4,  r,  2 

representative  oharaoter— 
by  plaintiff  in  a—  Or.  7,  r.  4 

transfer  of— -See  Transfer  of  salts, 
trust  property— See  Public  Oharities. 
withdrawal  of— by  plain* 
tifi—  Or.  23,  r.  X 

(1)  Disposal  of  suit  at  first  hearing- 
defendants— where  all  or 


SUITS,— (Cottcld.) 

(2)  Frame  of  suit.— (Conoid.) 
mesne  profits— joinder  of 
olaim  for— with  salt  for 
land-  Or.  3,  r.  4  (a) 

misjoinder— See  Misjoinder. 


issue  with  plaintiff—  Or.  IS,  nr.  1.  2 
evidence— failure  to  pro* 


parties  at  issue— where—  Or.  15,  r.  3 

arrears  of  rent— joinder  of 
olaim  for— with  olaim 
for  land-  Or.  2,  r.  4  (a) 


olatms — relinquishment  of 
■  part  of—  Or.  2,  r.  2  (2) 

—successive— arising  un¬ 
der  same  obligation— Or.  2,  r.2,  Expin. 
- suit  to  Include  whole 


olaim—  Or.  2,  r.  2  (1) 

foreclosure— suit  for— and 
joinder  of  olaim  for  pos¬ 
session—  Or.  2,  r,  4 

joinder  of  causes  of  aotion—  Or.  2,  r.  3 
—of  olaims  by  or  against 


jurisdiction  where  several 


united—  Or.  2,  r.  3  (2) 

land— suit  for  recovery  of 
—and  joinder  of  claims—  Or,  2,  r.  4 
leave  of  Court  and  omission 


(3)  Special  suits- 
oorporations-  by  or  against—  Or.  29 

See  Corporation. 

firms— by  or  agalnRt—  Or.  30 

See  Firm :  Partners. 

Government  and  Publio 
officers— by  or  against—  Ss.  54-67 

Or.  27 

See  Government :  Public  Officer. 
Interpleader  suits—  Or.  34 

See  Interpleader. 

military  men— by  or  against—  Or.  28  . 


sound  mind— by  or  against—  Or.  32 

See  Minors :  Lunatics, 
paupers — by —  Or.  83 

See  pauper. 

publio  oharities— relating  bo-  s.  72 

See  Public  Oharities. 

- nnisanoe— relating  to—  S.  71 

See  Publio  Nnisanoe. 
trustees’  executors,  and 
administrators— by  or 

against—  Or.  31 


See  Trnstess :  Executors. 
SUMMONS— Servloe  :  Witness, 


Regulation  viiiof  1100. 


[ Index 


SU  MMONSi— (Oontd.) 

Summons  to  defendant  to  appear 
and  answer  claim— 
amended  copy—  of,— to  be 
served  on  newly  added 
defendant—  Or.  i,  r.  10(4) 

appearance  of  defendant—  Or.  5,  r.  1  (2) 
oopyof  plaint  or  oonoise 


summons—  Or.  6,  r.  2 

day  for  appearance  of  de¬ 
fendant— how  fixed—  Or.  5,  r.  6 

—to  be  specified—  Or,  E,  r.  1 

dismissal  ;of  snit  .where 
plaintiff  after  summons 
returned  nnserved  fails 
to  apply  for  fresh  sum¬ 
mons  for  one  year—  Or.  9,  r.  5 

documents  relied  on  by 
defendant— order  on  de¬ 
fendant  to  produoe—  Or.fi,  r.7 

duty  of  persons  to  whom 
summons  is  delivered  or 
sent  for  service-  Or.  5,  r.  27 

expense  of  serving  summons—  Or.  46,  r.  1 
foreign— service  of —  8.  26 

issue  of-  Or,  6,  r.  1 

letter— substitution  of —  Or.  5,  r.  28 

non-appeaiable  oases— in¬ 
to  be  for  final  disposal- 
only—  Or.  5,  r.  6,  proviso, 

option  to  defendant  to  ap¬ 
pear  in  person  or  by 
pleader—  Or.  S,  r.  1  (2) 

penalty  for  default  of  com¬ 
pliance  with—  S.  29 


personal  appearance  of  par¬ 
ties— when  oan  or  oannot 
be  ordered—  Or.fi, 

return  of — when  from  any 
cause  servioe  is  lmpos- 

settlement  of  issues  or  final 
disposal — summons  to  be 


'(2) 


SUMMONS. — (Ooneld.) 

Summons  to  witness— See  Witness, 


witnesses  before—  Or.  89,  r,  7 

attendance— to  speolfy  time 
place  and  purpose  of —  Or.  16,  r.  6 
Court— power  of — to  Bummon 


produee —  Or.  16,  r.  1 

documents  only— summons 
to  produoe—  Or.  16,  r.  6 

evidenoe— summons  to  give—  Or.  16,  r.  1 
mode  of  servioe  of—  Or.  16,  r.  8 

parties— provisions  as  to 
witness  to  apply  to—  Or.  16,  r.  21 


Or.  16,  r.  19 
S.  27  (6) 


Or.  16,  r.  7 


,  16,  rr.  10-13 
Or.  16,  r.  8 
Or- 16.  r,  9 


decree— surety  for  per¬ 
formance  of—  S.  109  (a) 

discharge  of  surety  for  ap¬ 
pearance  of  defendant—  Or.  36,  r.  3 
enforcement  of  liability  of 
surety—  S.109 

fulfilment  of  condition  im¬ 
posed  on  a  person  by 
Court-surety  for—  S,  109  (o) 

notioe  to  surety—  S.  109,  proviso, 

payment  of  money  under 
order  of  Court — surety  for—  S,  109  (a) 


witnesses — direotlon  to  d 
fendant  to  produce  hls- 


in  execution  of 


3. 109  (4) 
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TENANT— 

delivery  of  property  in  oo- 
oupanoy  of — 

(1)  to  bolder  of  deoree 
for  possession— 

(2)  to  execution  pur- 


TIME, — (Concld.) 
witness — for  attendance  of 
—to  be  specified  in  sum- 


TENDER— 

TIME— 

aot  prescribed  or  allow! 
by  Code — extension  o 
time  for  doing- 


immoveable  property- 
tort  in  respect  of— and 

moveables — tort  in  respect 
of-and  place  of  suing— 


award— extension  of  time 

Dewan  of  Travancore  or 
publio  officer,— lor  satis¬ 
faction  of  decree  against— 

- time  for  sale  in —  Oi 

inspection— time  for— when 
notice  given—  Oi 

interrogatories,— time  for 
filing  affidavit  in  answer 


how  long  to  continue —  S,  89,  proviso. 
British  India— exeontion 

of  Civil  Courts  in-Ss.  38- A,  67-A,  67-B 
Court  passing  decree- 
power  of— to  send  it  to 
subordinate  Court-  S.  38  (2) 

■ - to  wbiob  decree  is  sent 

to  oertify  resnlt  of  pro¬ 
ceedings-  S.  87 


- Sling  of— by  Court  to 

which  it  is  transferred— 
without  proof- 
documents— Courts  receiv¬ 
ing— to  file  same  without 

- to  be  sent  to  Court  to 

whioh  deoree  is  transfer. 


Indian  States— execution 
in  Travanoore  of  deorees 
of  Courts  in—  Ss.  38-A,  67-A, 
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TRANSFER  OF  DECREE 

FOB  EXECUTION,— (Conoid.) 
jurisdiction  of  Court— pass¬ 
ing  decree — proof  of—  Or.  21,  r.  6 

powers  of  Court  in  execut¬ 
ing  transferred  deoree—  8.  38 

precepts—  S,  39 

TRANSFER  OF  SUITS— 

Diefcriot  Court — power  of 
-as  to  transfer-  S.  28 

High  Court— general  power  ' 
of— respecting  transfer 

re-transfer  of  suits  and  ap. 

peals—  S.  28 

transfer  of  suits  which  may 
be  Sled  in  more  than  one 
Court—  S.  21 

TRANSFEREE  OF  DEOBBE  — 
application  for  execution  by— Or.  11 ,  r.  14 
equities  of  judgment-debtor 

—transfer  subject  to—  S.  42 

TBUSTS  {PUBLIC,  RELI¬ 
GIOUS  OB  CHARITABLE)— 
suit  for  administration  of—  S.72 

breach  of,—  S.  72 


TRUSTEE.— (Condi.) 
removal  of— in  suits  relating 
to  public  charities —  S.  72 

suit  by  or  against—  Or.  81 

vesting  of  trust  property  in—  8.  72 

TRUST  PROPERTY — 
authorizing  sale,  eto., — of — 
in  suits  relating  to  publio 
oharities—  S.  72  (1) 

declaring  allocation  of — 
to  any  particular  objeot 
of  trust—  S.  72  (l) 

vesting  of— in  trustees  of  a 
publio  charity—  S.  72 


UMPIRE— See  Arbitration, 
appointment  of—  Or.  39,  r.  4  (1)  (a) 

corruption  or  mlsoonduot 
of-  Or.  39,  r.  16  (1)  (a) 

death  of—  Or,  39,  r.fi(S)  (i) 

leaving  Travancore—  Or.  89,  r.  8  (b)  (ill) 
notice  for  appointment  of 


by—  Or.  39,  r.  11 

umpire — when— may  arbi¬ 
trate—  Or,  38,  r.  9 


appolutment  of— in  suits 
relating  to  public  ohari- 
ties- 

attaohment— property  held 
in  trust  for  judgment- 
debtor  liable  to— 
beneficiaries— when  may  be 
added  as  parties — 
deposit  in  Court — order 
for— of  moneys,  etc.,— 
held  as  trustee- 
husband  of  married  trustee 
need  not  join  in  suit  by 
or  against  her— 
parties  when  there  are 
several  trustees — all  to 


8.72 

S.  82  (1) 
Or.  31,  r.  1 


Or,  37,  r.  10 


Or.  fl,  r. 


particulars  of — to  be  stated 
in  pleadings— 

UNSOUND  MIND- 
plaint — statement  in— where 
party  is  of  unsound  mind — 

Or.  7,  r.  1  ( 

snits  by  or  against  persons 
of—  Or.  88,  r. 

See  Lnnatlcs, 


having  the  force  of  law 
and  second  appeal— 

- and  reference  to  High 


S.79(l) 

Or.  48,  r.  1 
Or.  43,  r.  1 
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VALUATION  OP  SOTS— 
plaint— statement  in-of 
value  of  subject-matter 

rejeotion  of  plaint  where 
relief  olaimed  la  under- 
valued—  Or 


WITHDRAWAL— 
cross-objections— effect  of 
withdrawal  of  appeal 
on-  Or.  40,  r 


- order  for  sale— of—  I 

pleadings  in  general— of— 
- in  anits  against  Go- 


leave—  withdrawal  of  suit 
without—  Or, 

limitation  governing  aeoond 
suit  after  withdrawal  of 
first  suit- 


VESTING— 

of  property  in  trnstees  of 
a  pnbHo  oharlty— 
oi  property  in  purohaset 
of  moveable  property  at 


of  attachment  on  property 
of  defaulting  witness—  Or.  I 
of  suit— with  liberty  to  bring 
afresh  suit—  Or.  S 


WITNESS — 


penal ty.for  default  of  ooi 
pllanoe  with  summons- 
power  of  Court  'to  iss' 
summons  to  witness— 
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WITNESS. — (0<ntS.) 


WITNESS,— (Condi.) 
summoning  and.attend- 
anoe  of.— (Condi.) 
proclamation  requiring  wit¬ 
ness  to  attend-  Or.  16,  r.  10  (3) 

refusal  to  give  eyldenae 
when  required  by  Court— 
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WRITTEN  STATEMENT.— (Condd.) 
inspection  of  documents 
mentioned  in—  Or. ,11,  z 

limitation— defenoe  of—  Or.  8, 

new  facts  must  be  specially 
pleaded—  Or,  8, 

- ground  of  defence— 

which  has  arisen  after 
written  statement—  Or.  8, 

—defenoe  of—  Or.  8, 

pleading  includes,—  Or.  6, 

procedure  where  party  fails 
to  present— oalled  for  by 
Court—  Or.  8,  r 

relief  claimed  by  defendant 
must  be  specifically  stated —  Or.  7, 
set’Ofi  founded  on  separate 
grounds—  Or.  8, 

set-off— particulars  of— to 
be  given  in  written  state* 


- when— may  be  olaimed 

in- 

signing  of,- 

sfcriktng  out :  unnecessary, 
soaDdalous  or  emfcarrass- 

subsequent  pleadings— 
surprise— to  state  grounds 
wlioh  would  take  opposite 
party  by— 

Verification  of— 


Or.  6,  r. 
Or.  8,  r 

Or.  8, 


illegality— de 


Or.  8,  r.  2  WRONG -Sae  Tort. 
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REGULATION  IX  OF  1100. 


A  Regulation  to  amend  the  Travancore  Limitation 
Regulation:  VI  of  noo. 

Passed,  by  Her  Highness  the  Maha  Bani  Begent  of  Travancore 
under  date  the  32nd  KarkatalcamllOO  corresponding 
toith  the  16th  August  1925. 

Whereas  it  is  expedient  to  postpone  the  commencement  of  the 
Travancore  Limitation  Regulation,  VI  of  1100 ;  It  is  hereby  enacted  as 
follows : — 

Substitute  “  Makaram  ”  for  “  Chingam  ”  in  Section  1  (3)  of  the 
Travancore  Limitation  Regulation,  VI  of  1100. 


REGULATION  X  OF  1 100. 


A  Regulation  to  amend  the  Code  of  Civil  Procedure, 

Regulation  VHI  of  noo, 

Passed  by  Her  Highness  the  Maha  Bani  Begent  of  Travancore 
under  date  the  32nd  Karkatakam  1100  corresponding 
with  the  16th  August  1925. 

Whereas  it  is  expedient  to  postpone  the  commencement  of  the  Code 
of  Civil  Procedure,  Regulation  VIII  of  1100  ;  It  is  hereby  enaoted  as 
follows : — 

Substitute  “Makaram”  for  “Chingam”  in  Section  1(2)  of  the  Code 
of  Civil  Procedure,  Regulation  VIII  of  1100. 


F— Its 
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REGULATION  I  OF  I  101. 


A  Regulation  further  to  amend  the  Travancore  Limitation 
Regulation!  VI  of  noo,  as  amended  by  Regulation  IX  of  noo 

Passed  by  Her  Highness  the  Maha  Bani  Regent  of  Travancore, 
under  date  the  20th  December  1925,  corresponding  with  the 
6th  Dhanu  1101,  under  Section  Id  of  Regulation  II of  1097. 

Whereas  if  is  expedient  further  to  amend  the  Travancore  Limitation 
Begulation,  VX  of  1100,  as  amended  by  Regulation  IX  of  1100 ;  It  is  hereby 
enacted  as  follows : — 

1.  In  the  third  division  of  the  First  Schedule  to  the  Travancore  Limi¬ 
tation  Begulation,  VI  of  1100 

(а)  in  the  entry  in  the  first  column  of  Article  144  (a),  the  figures 

“  297  ”,  “  493  "  and  "  495  ”  shall  be  substituted  for  the 
figures  “  298”,  “  490  ”  and  “  492”  respectively,  and  the  word 
“  Travancore  ”  shall  be  inserted  between  “the”  and  “Penal 
Code  ” ;  and 

(б)  in  the  entry  in  the  first  column  of  Article  144  (6),  the  figures 

“  448  ”,  “  503  ”,  “  504  "  and  “  505  ”,  shall  be  substituted  for 
“447”,  “  500”,  “501”  and  “502”  respectively,  and  the 
word  “  Travancore  ”  shall  bo  inserted  between  “  tho  ”  and 
“  Penal  Code 


REGULATION  II  OF  1101. 


A  Regulation  to  extend  the  period  within  which  applications 
may  be  made  under  Section  33(1)  of  the  Travancore 
Ezhava  Regulation,  III  of  IIoo 

Passed  by  Her  Highness  the  Maha  Bani  Begent  of  Travancore, 
under  date  the  28th  Makaram  1101  corresponding  with  the  10th 
February  1926,  under  Section  15  of  Begulation  II  of  1097. 

Whereas  it  is  expedient  to  extend  the  period  within  which  applica¬ 
tions  may  be  made  under  Section  33  (1)  of  the  Travancore  Ezhava  Regulation, 
III  of  1100  ;  It  is  hereby  enacted  as  follows 
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REGULATION  III  OF  1101. 

Notwithstanding  anything  contained  in  Sub-section  (1)  of  Section  33  of 
the  Travancore  Ezhava  Regulation,  III  of  1100,  any  application  under  that 
Sub-section,  though  made  after  the  expiry  of  the  period  of  six  months  from 
the  commencement  of  that  Regulation,  shall  be  deemed,  for  purposes  of  the 
said  Regulation,  to  have  been  made  within  such  period,  if  made  on  or  before 
the  last  day  of  the  month  of  Medam  1101  M.  E. 


REGULATION  III  OF  110M 


A  Regulation  further  to  amend  the  Code  of  Civil  Procedure  (Regu¬ 
lation  VIII  of  noo)  as  amended  by  Regulation  X  of  noo 
Passed  by  Her  Highness  the  Maha  Rani  Regent  of  Travancore, 
under  date  the  9th  Rumbhom  1101  corresponding  with  the  20th 
February  1926,  under  Section  20  of  Regulation  II  of  1097. 

Whereas  it  is  expedient  farther  to  amend  the  Code  of  Civil  Pro¬ 
cedure  (Regulation  VIII  of  1100)  as  amended  by  Regulation  X  of  1100, 
for  the  purposes  hereinafter  appearing;  We  are  hereby  pleased  to  enact 
as  follows : — 

x.  This  Regulation  may  be  cited  as  the  “Civil  Procedure  Code 
Short  title.  Amendment  Regulation,  of  1101.” 

2.  The  enactments  mentioned  in  the  Schedule  hereto  annexed  are 

Eepeals  hereby  repealed  to  the  extent  specified  in  the  fourth 

column  thereof. 

3.  In  the  Code  of  Civil  Procedure  (Regulation  VIII  of  1100)  as 
insertion  of  a  new  amen^e^  by  Regulation  X  of  1100,  (hereinafter  re- 

Seetion afterseottonss!  ferred  to  as  the  said  Code),  after  Section  38,  the  fol¬ 
lowing  Section  shall  be  inserted,  namely 
“88-A.  (1)  Our  Government  may,  from  time  to  time,  by  Notifica¬ 
tion  in  Our  Government  Gazette, 

passed  by  Courts  in  Bri-  (a)  declare  that  the  decrees  of  all  or  of  any  of  the 
states!^8  “d  lDdi““  Civil  Courts  situate  in  British  India  or  in  the 

territories  of  any  Indian  Prince  or  State  in 
allianoe  with  His  Majesty  the  King,  Emperor 
of  India,  may  he  executed  in  Travancore  as 
if  they  had  been  made  by  the  Courts  of  Tra¬ 
vancore,  and 

( h )  cancel  any  such  declaration. 


i  She  Regulation  was  published  in  the  Gazette  dated  2nd  Marsh  1926, 


CIVIL  PROCEDURE  CODE  AMEMDilSMT 


(2)  It  shall  be  competent  to  the  High  Court,  with  Our 
previous  sanction,  to  make  such  Rules,  as  may  be  necessary  for  the 
guidance  of  the  subordinate  Courts  in  executing  the  decrees  mentioned 
in  Sub-section  (I).  The  provisions  of  Part  IX  of  this  Code  shall  not 
apply  to  such  Rules.” 

4.  In  the  said  Code,  after  Section  64,  the  following  shall  be 
tion6inament  of  So°"  inserted  as  Explanation  to  that  Section,  namely:— 

“Explanation. — Suits  by  or  against  the  Sreepadam  Palace  shall  be 
treated  as  suits  by  or  against  Our  Government,  for  the  purposes  of  this 
Code.” 

5.  In  the  said  Code,  after  Section  66,  the  following  Sections  shall 
insertion  oi  new  Seo-  be  inserted,  namely 

none  alter  Section  66. 

“  66-A,  (1)  SuitB  by  or  against  the  Government  of  His  Majesty 
the  King,  Emperor  of  India,  shall  be  instituted  by  or 
the  Government  “of  His  against  the  Secretary  of  State  for  India  in  Council. 
Majesty. 

(3)  All  pleadings  signed  or  verified,  and  all  appearances, 
applications  and  aots  made  or  done,  in  any  such  suits  by  any  officer  or 
officers  authorised  in  that  behalf  by  the  law  for  the  time  being  in  force, 
with  respect  to  similar  suits  in  British  India,  shall  be  deemed  valid  in  the 
same  manner  and  to  the  same  extent  as  they  are  in  British  India. 

66-B.  (1)  Any  Indian  Prince  in  alliance  with  His  Majesty  the 
Suits  by  or  a  ainst  Emperor  of  India,  may  sue  and  shall  be  sued 

Indian  PrLoas.  in  Our  Courts  in  the  name  of  his  Minister  or  other 

officer  provided  that  such  Minister  or  other  offioer 
has  been  recognised  by  a  Notification  of  Our  Government  published  in 
Our  Government  Gazette  as  the  representative  of  such  Prince. 

(2)  The  recognition  made  by  the  aforesaid  Notification 
may  be  made  with  retrospective  effect  from  such  date  as  may  be  mentioned 
in  the  Notification. 

(8)  Our  Government  may,  by  like  Notification,  cancel 
any  such  Notification  but  not  so  as  to  invalidate  any  proceedings  held 
previous  to  such  cancellation. 

Explanation-. — Nothing  in  the  Rules  in  the  First  Schedule  relat¬ 
ing  to  suits  by  or  against  minors  and  persons  of  unsound  mind  or  such 
Rules  as  may  hereafter  be  passed  relating  to  the  same  matter  under  the 
provisions  of  Part  IX  of  this  Code  shall  apply  to  any  such  Prince  suing 
or  being  sued  under  the  provisions  of  this  Section. 
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6.  In  the  said  Code,  after  Section  67,  the  following  Sections  shall 
Insert  ion  o:  now  Seo-  be  inserted,  namely : — 

tions  after  Section  67. 

“67 -A.  No  decree  passed  against  the  Government  of  His  Majesty 
the  Eng,  Emperor  of  India,  or  against  any  Indian 
Government  a8o?llil  His  Prince  in  alliance  with  His  Majesty  or  against  any 
PrUoty*o  be  executed  °®car  °*  suo11  Government  or  Prince  in  his  capacity 
without  °  Government  as  representative  of  such  Government  or  Prince 
sanotion.  shall  be  executed  without  the  previous  sanction  of 

Our  Government. 

67-B.  Subject  to  the  provisions  of  Section  67-A,  such  decree  as  is 
mentioned  in  that  Section  shall  be  executed  only 
exeoufeado”yS<m  to-  against  the  immoveable  property,  if  any,  of  such 
moveable  property.  Government  or  Prince  situate  within  Travancore.” 

7.  In  the  said  Code,  after  Section  96,  the  following  Sections  shall 
Insertion  of  new  Seo-  be  inserted,  namely  : — • 

tions  after  Section  99. 

“99-A,  Such  persons  serving  in  or  with  the  Army  of  His  Majesty 
E  lio  (on  1  the  King,  Emperor  of  India,  as  Onr  Government 
rest  of  persons  serving  may,  from  time  to  time,  specify  by  Notification  in 
Arm  ^Ia^esty's  Our  Government  Gazette,  shall  not  be  liable  to  be 

arrested  for  debt  under  any  process  issued  by,  or  by 
the  authority  of,  any  of  the  Civil  Courts. 


99-B.  The  Judge  of  any  of  the  Civil  Courts  may  examine  into 
any  complaint  made  by  any  Bueh  person  mentioned 
piatoUio7arr!nst  in  Section  99-A  or  by  his  superior  officer,  of  the  ar¬ 

rest  of  such  person  contrary  to  the  provisions  of 
this  Code,  and  may  by  warrant  under  his  hand  discharge  such  person. 


99-C.  The  arms,  horses,  clothes,  equipment,  regimental  accoutre- 
0f  arsons  ments  an^  necessaries  of  any  such  person  men- 
m to  toed  in  sLthTm-  tioned  in  Section  99-A  shall  not  be  seized  nor  shall 
A  not  liable  to  seizure,  pay  oe  allowances  or  any  part  thereof  be  at¬ 
tached  in  satisfaction  of  any  decree  obtained  against  him  or  any  person 
whom  he  may  represent.” 
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SCHEDULE. 


(  See  Section  2. ) 
Enactments  repealed. 


1 

2 

1  3 

I  4 

Year 

' 

Number. 

j  Subject  or  short  title. 

J  Extent  of  repeal. 

1061 

IV 

A  Regulation  to  authorise  exe¬ 
cution  in  Travanoore  of  the 
decrees  passed  by  the  Civil 
Courts  in  British  India  and 
Cochin  State. 

The  whole  Regula- 

1070 

II 

A  Regulation  to  amend  the 
Code  of  Oivil  Procedure. 

So  much  as  has  not 
been  repealed  except 
Section  11. 

1088 

Proclamation  defining  how  the 
Government  of  His  Majesty 
should  sue  and  be  sued  in  the 
Courts  of  Travancore. 

The  whole  Procla¬ 
mation. 

REGULATION  IV  OF  llOl.t 


A  Regulation  to  explain  certain  expressions  occurring  in  the 
Regulations,  Proclamations,  Rules,  Notifications  and 
Orders  in  Travancore 

Passed  by  Her  Highness  the  Maha  Bani  Regent  of  Travancore,  under 

date  the  9th  Eiavom  U0I,  correspond*^  with  the  22nd  May  1926. 

Whereas  it  is  expedient  to  explain  certain  expressions  occurring  in  the 
Regulations,  Proclamations,  Rules,  Notifications  and  Orders  in  Travancore ; 

We  are  pleased  to  enact  as  follows  — 

1.  This  Regulation  may  he  called  “The  Travanoore  Sovereignty 
(Interpretation)  Regulation  of  1101 

2.  In  every  Regulation,  Proclamation,  Rule,  Notification  or  Order 
now  in  force  or  hereafter  brought  into  force,  unless  there  be  something  re¬ 
pugnant  in  the  subject  or  context,  the  words  We,  Our,  Us  and  other  expres¬ 
sions  referring  to  the  Sovereign  of  Travancore  shall  include  a  Regent  who 
is  also  a  member  of  the  Ruling  Family  of  Travancore. 

t  The  Regulation  was  published  an  Extraordinary  issue  of  the  Gazette  dated  22nd 
May  1926, _ 
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REGULATION  V  OF  MOM 


A  Regulation  to  bring  under  better  control  the  Newspapers 
!n  Travancore 

Passed  by  Her  Highness  The  Maha  Bani  Begent  of  Travancore, 
under  date  the  9th  Edavom  1101,  corresponding  with  the 
22nd  May  1926. 

Whebeas  it  is  expedient  to  bring  under  better  control  the 
Newspapers  in  Travancore ;  We  are  pleased  to  enact  as  follows : — 

1.  This  Regulation  may  be  called  “The  Travancore  Newspapers 
Regulation  of  1101”  and  it  shall  come  into  force  at  once  throughout  the 
whole  of  Travancore. 

2.  In  this  Regulation  unless  there  is  something  repugnant  to  the 
subject  or  context— 

(a)  “Print,”  “printed”  and  “printer”  apply  not  only  to 

printing,  but  also  to  typewriting,  lithography,  engrav¬ 
ing  and  photography  ;  and 

( b )  “Newspaper”  means  any  periodical  work  containing 

public  news  or  comments  on  public  news  printed  in 
any  language. 

3.  (1)  No  Newspaper  shall  be  printed  or  published  in  Travan¬ 
core  for  the  printing  and  publishing  of  which  a  license  has  not  been 
obtained  in  such  form  and  manner  as  may  be  prescribed  by  Rules  framed 
by  Our  Government  in  that  behalf  from  time  to  time  and  on  payment, 
within  such  time  as  may  be  fixed  by  such  Rules,  of  such  fee  not  exceed¬ 
ing  five  hundred  rupees  as  Our  Government  may  in  each  case  see  fit  to 
require. 

(2)  When  an  application  for  a  license  has  been  made  in 
such  form  and  manner  as  may  be  prescribed  by  Rules  framed  by  Our 
Government  in  that  behalf  from  time  to  time  and  the  fee  required  has 
been  paid  as  above,  the  applicant  shall  be  entitled  to  have  a  license 
granted  to  him. 

4. .  Whenever  any  Newspaper  oeases  publication  except  in  the 
circumstances  described  in  Section  5  or  Section  7,  the  fee  paid  under 
Section  8  or  Section  6  shall  be  refunded  upon  representation  by  the 
licensee  and  thereupon  the  license  issued  under  Section  8  or  Section  6 
shall  be  deemed  to  have  been  revoked. 

t  The  Regulation  was  published  in  an  Extraordinary  Issne  oi  the  Gazette  dated 
22nd  May  1926. 
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5.  Whenever  it  appears  to  Our  Government  that  any  News¬ 
paper  in  respect  of  whioh  a  lioense  has  been  granted  under  this  Regu- 


(i)  contains  any  words,  signs,  or  visible  representations 

whioh  are  likely  or  may  have  a  tendency,  directly  or 
indirectly,  whether  by  inference,  suggestion,  allusion, 
metaphor,  implication  or  otherwise- 
fa)  to  excite  disaffection  against  or  bring  into  hatred  or 
contempt  Us  or  Our  Government  or  His  Majesty 
the  King  Emperor  of  India  or  the  Government 
established  by  law  in  British  India,  or 
(6)  to  bring  into  hatred  or  contempt  any  member  of  the 
Ruling  Family  of  Travancore,  or 
(a)  to  promote  feelings  of  enmity  or  hatred  between  the 
several  classes  of  people  in  Our  territory,  or 

(ii)  habitually  publishes  matter  punishable  under  Section  503 

of  the  Travancore  Penal  Code,  or 

(iii)  habitually  disseminates  false  information, 

Our  Government  may  with  or  without  previous  warning  cancel, 
by  notice  in  writing  to  the  printer  as  well  as  to  the  publisher  of  such 
Newspaper  indicating  or  describing  such  words,  signs,  visible  represent¬ 
ations  or  matter,  the  license  granted  in  respect  of  such  Newspaper  and 
upon  such  cancellation  the  declarations  made  under  Sections  7  and  8  of 
the  Travancore  Press  Regulation  of  1079  in  respect  of  such  Newspaper, 
shall  be  deemed  to  have  been  annulled  and  the  license  fee  shall  be  for¬ 
feited  to  Our  Government. 

Explanation,, — For  the  purposes  of  Clause  (a)  of  Sub-section  (i)  of 
this  Section,  Explanations  I,  II  and  HI  under  Section  117  of  the  Travan¬ 
core  Penal  Code  shall  be  deemed  to  be  applicable. 

6.  When  a  license  granted  in  respect  of  any  Newspaper  has  been 
cancelled  under  Section  5,  Our  Government  may  in  its  discretion  grant 
a  fresh  license,  unconditionally  or  otherwise,  upon  payment  of  such  fee 
not  exceeding  two  thousand  five  hundred  rupees  as  may  be  fixed  by  Our 
Government,  or  may  refuse  to  grant  a  fresh  license  in  respect  of  such 
Newspaper  or  any  other  Newspaper  which  in  the  opinion  of  Our  Govern¬ 
ment  is  in  substance  identical  with  the  Newspaper  in  respect  of  which 
the  license  has  been  cancelled. 
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,  m  If  after  a  fresh  license  has  been  granted  under  Section  6, 
any  issue  of  the  Newspaper  contains  any  words,  signs,  visible  repents- 
“r0r  matter,  in  Jopinion  of  Our  Government  of  ^ 

•  ed  in  Section  5,  Our  Government  may.  by  "  m  wn  mg  to  the  pwnto 
as  well  as  to  the  publisher  of  such  Newspaper  »  tescnbmg 

copy  of  the  issue  of  the  Newspaper  containing  such  words* ™ 
representations  or  matter  to  be  forfeited  to  ur  ove  ^ 

upon  any  Police  Officer  may  seise  any  such  copy  wherever  founded 
any  Magistrate  may  by  warrant  authorise  any  Police 

the  rank  of  an  Inspector  to  enter  upon  and  search  for  such  copy  m  any 
premises  where  it  may  be  or  may  be  reasonably  suspected  to  be. 

(2)  Every  warrant  issued  under  this  Section  shall,  so  far  as 
relates  to  a  search,  be  executed  in  the  manner  provided  for  the  execution 
of  search-warrants  under  the  Code  of  Criminal  Procedure. 

8.  (1)  Whoever  is  in  possession  of  any  copy  of  any  issue  of  a 
Newspaper  declared  to  be  forfeited  under  Section  7  (l)  of  this  Regulation 
knowing  it  to  be  so  declared  shall  within  5  days  of  his  possession  of  i 

with  such  knowledge  surrender  it  to  the  officer  in  charge  of  the  nearest 

Police  Station. 

(2)  Whoever  contravenes  the  provisions  of  Sub-section  (1) 
of  this  Section  shall  on  conviction  by  a  Magistrate  be  punished  with  fine 

not  exceeding  rupees  fifty  in  respect  of  each  copy  of  such  issue  of  the 

Newspaper  in  his  possession. 

p  Any  person  aggrieved  by  an  order  under  Section  5  or  Section  7 
may,  within  two  months  from  the  date  of  such  order,  apply  o  to 
Government  for  reconsideration  of  such  order  on  the  ground  that  the 
Newspaper  in  respect  of  which  such  order  was  made  did  not  in  fact  con¬ 
tain  any  words,  signs,  visible  representations  or  matter  of  the  nature 
described  in  Section  5,  and  Our  Government  shalljthereupon  either  revoke 
such  order  or  shall  refer  such  application  to  Our  High  Court  forwarding 
to  the  said  Court  a  copy  of  such  order  with  the  connected  records. 

xo  (1)  Every  such  application  shall  be  heard  and  determined  by 
a  Pull  Bench  of  Our  High  Court  and  the  said  Bench  shaU  decide  whether 
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the  words,  signs,  visible  representations  or  matter  contained  in  the  News¬ 
paper  in  respeot  of  which  the  order  in  question  was  made  were  or  were 
not  in  fact  of  the  nature  described  in  Seotion  S. 

(2)  A  copy  of  such  decision  under  the  seal  of  the  Court  and 
the  signature  of  the  Eegistrar  shall  be  sent  to  Our  Government  with  the 
connected  records. 

(3)  If,  in  the  opinion  of  the  Full  Bench,  or  when  there  is  a 
difference  of  opinion,  in  the  opinion  of  the  majority  of  the  Judges  com¬ 
posing  the  Full  Bench,  the  words,  signs,  visible  representations  or  matter 
referred  to  in  Sub-section  (1)  were  not  in  fact  of  the  nature  described  in 
Section  5,  Our  Government  shall,  on  receipt  of  such  decision,  revoke 
the  said  order. 

II.  On  the  hearing  of  any  such  application  with  reference  to  any 
Newspaper,  any  copy  of  such  Newspaper  published  after  the  commence¬ 
ment  of  this  Regulation  may  be  given  in  evidence  in  aid  of  the  proof  of 
the  nature  or  tendency  of  the  words,  signs,  visible  representations  or 
matter  contained  in  such  Newspaper  which  are  alleged  to  be  of  the  nature 
described  in  Section  S. 


12.  Whoever  prints  or  publishes  any  Newspaper  for  the  printing 
and  publishing  of  which  a  license  has  not  been  obtained  under  the  provi¬ 
sions  of  this  Regulation  or  prints  or  publishes  a  Newspaper  in  respect  of 
which  the  license  has  bean  cancelled,  shall,  on  conviction  by  a  Magis¬ 
trate,  be  liable  to  the  penalty  to  which  he  would  be  liable  if  he  had  failed 
to  make  the  declaration  prescribed  by  Section  7  of  the  Travancore  Press 
Regulation  of  1079. 

13.  No  prosecution  for  any  offence  under  this  Regulation  StralT 
be  started  except  under  the  authority  of  Our  Dewan. 

14.  Notwithstanding  anything  contained  in  this  Regulation,  any 
Newspaper  in  respect  of  which  the  necessary  declarations  as  prescribed 
by  Sections  7  and  8  of  the  Travancore  Press  Regulation  of  1079  have 
been  made  before  the  commencement  of  this  Regulation  shall  be  deemed 
to  have  complied  with  the  provisions  of  Section  3  of  this  Regulation  if, 
in  respect  of  such  Newspaper,  . a  license  is  obtained  within  thirty  days 
after  the  commencement-of  this  Regulation. 

15.  No  order  passed  or  action  taken  under  this  Regulation  shall 
be  called  in  question  in  any  Court  otherwise  than  in  accordance  with  the 
provisions  of  this  Regulation. 
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GOVERNMENT  NOTIFICATION. 

(No.  B.  0.  0.  4155  of  ’26.  j  Legislative,  dated  the  22nd  May  1926.) 

In  exercise  of  the  powers  conferred  by  Seotion  3  of  the  Travancore 
Newspapers  Begulation  of  1101,  the  Government  of  Her  Highness  the  Maha 
Bani  Begent  of  Travancore  are  pleased  to  make  the  following  Bnles  for  the 
issue  of  licenses  under  the  said  Begulation. 

1.  An  application  for  a  license  under  Section  3  or  for  a  fresh  license 
under  Section  6,  shall  be  made  by  the  printer  and  publisher  of  the  News¬ 
paper  jointly  or  by  any  one  of  them. 

2.  Every  application  for  a  license  under  Section  3  shall  be  in  Eorm  I 
annexed. 

3.  \yhenever  any  such  application  is  made  to  the  Government,  the 
Government  shall  pass  an  order  fixing  the  foe  to  be  paid  and  notice  of  such 
order  shall  be  given  to  the  applicant  or  applicants. 

4.  The  fee  fixed  in  such  notice  shall  be  paid  into  any  Government 
treasury  and  the  receipt  therefor  produced  before  the  Chief  Secretary  to 
Government  within  seven  days  of  the  receipt  of  such  notice.  In  default,  no 
further  action  shall  be  taken  on  the  application. 

5.  On  the  production  of  the  receipt  as  required  in  Buie  4  above,  the 
Government  shall  issue  a  license  in  Form  II  annexed. 

6.  Every  application  for  a  fresh  license  under  Section  6  shall  be  in 
Bonn  HI  annexed. 

7.  Whenever  any  such  application  for  a  fresh  license  is  made  and  the 
Government  decide  to  grant  a  fresh  license,  the  Government  shall  pass  an 
order  fixing  the  fee  to  be  paid  and  the  conditions,  if  any,  subject  to  which  the 
grant  is  to  be  made  and  notice  of  such  order  shall  be  given  to  the  applicant 
or  applicants. 

8.  The  fee  fixed  in  such  notice  shall  be  paid  into  any  Government 
treasury  and  the  receipt  therefor  produced  before  the  Chief  Secretary  to 
Government  within  ten  days  of  the  receipt  of  such  notice.  In  default,  no 
further  action  shall  be  taken  on  the  application. 

9.  On  the  production  of  the  receipt  as  required  in  Buie  8  above,  the 
Government  shall  issue  a  license  in  Borm  IV  annexed. 

10.  The  number  and  date  of  the  license  under  which  a  Newspaper  is 
printed  and  published  shall  be  clearly  printed  below  the  title  on  the  front 
page  of  each  copy  of  the  Newspaper. 
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Application  for  license  under  Section  3  of  the  Travancore 
Newspapers  Regulation  of  1101. 

1.  Name  of  the  Newspaper. 

2.  Place  of  printing  and  of  publication. 

3.  Name  of  Press  at  which  printed. 

4.  Language  of  the  paper. 

6.  Name,  full  address  and  residence  of 
(<r)  Printer 
(5)  Publisher  and 
(e)  Editor. 

6.  Whether  the  necessary  declarations  as  prescribed  by  Sections  7 
and  8  of  the  Travancore  Press  Regulation  of  1079  have  been  made  and  if  bo, 
the  dates  on  which  and  the  Magistrates  before  whom  the  declarations  were 


7.  The  intervals  at  which  the  Newspaper  is  to  be  published  (».  e„ 
whether  daily,  weekly,  etc). 

8.  Signature  of  the  applicant  or  applicants. 

X/We  hereby  declare  that  the  particulars  herein  contained  are  true. 
Place. 

Date.  Signature  of  applicant  or  applicants. 


PORM  II. 

License  issued  under  Section  3  of  the  Travancore  Newspapers 
Regulation  of  1101. 

Pee  Rupees . 

No. 

Under  Section  3  of  the  Travancore  Newspapers  Regulation  of  1101, 

license  is  hereby  granted  to . (name  of  licensee)  to  print  at . 

(place  of  printing)  and  publish  at . . . (place  of  publication)  a 'News¬ 
paper  entitled . (name  of  Newspaper)  in  the . language 

as  a . (daily,  weekly,  etc.) 

Trivandrum, 

Date’  Chief  Secretary  to  Government. 
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FORM  III. 

Application  for  a  fresh  license  under  Section  6  of  the  Travancore 
Newspapers  Regulation  of  1101. 

1.  Name  ot  the  Newspaper. 

2.  Place  of  printing  and  of  publication. 

3.  Name  of  the  Press  at  which  printed. 

4.  Language  of  the  paper. 

5.  Name,  full  address  and  residence  of 

(a)  Printer 
(i)  Publisher  and 
(c)  Editor. 

6.  Whether  the  neeossary  declarations  as  prescribed  by  Sections  7 
and  8  of  the  Travancore  Press  Regulation  of  1079  have  been  made  and  if  so, 
the  dates  on  which  and  the  Magistrates  before  whom  the  declarations  were 
made. 

7.  The  intervals  at  which  the  Newspaper  is  to  be  published  (i.  e., 
whether  daily,  weekly,  etc.) 

8.  Date  and  number  of  previous  license. 

9.  The  amount  of  fee  paid  for  the  previous  license. 

10.  Date  of  cancellation  of  previous  license. 

11.  Signature  of  applicant  or  applicants. 

I/We  declare  that  the  particulars  herein  contained  are  true. 

Place. 

Date.  Signature  of  applicant  or  applicants. 

FORM  IV. 

Fresh  license  issued  under  Section  6\of  the  Travancore 
Newspapers  Regulation  of  1101. 

Fee  Rupees . . 

No. 

Under  Section  6  of  the  Travancore  Newspapers  Regulation  of  1101,  a 

fresh  license  is  hereby  granted  to . (name  of  licensee)  to  print  at 

. (place  of  printing)  and  publish  at . (place  of  publica¬ 
tion)  a  Newspaper  entitled . (name  of  Newspaper)  in  the . 

language  as  a . (daily,  weekly,  etc.) 

*  This  license  is  granted  subject  to  the  following  conditions  and  the 
breach  of  any  of  these  conditions  shall  ipso  facto  render  this  license  invalid. 

Conditions. 

Trivandrum, 

Date.  Chief  Secretary  to  Government. 

*  This  portion  bo  be  soored  out  if  the  grant  of  fresh  tioenee  is  unconditional. 
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REGULATION  VI  OF  1101. 

THE  NANJINAD  VELLALA  REGULATION. 


Contents. 

Preamble. 

Chapter  I. 

Preliminary. 

Sections. 

1.  Short  title. 

Application. 


“  Marumakkathayam  ”, 

“  Tarwad  ”. 

“  Thavazhee  of  a  female  ”. 
Thavazhee  of  a  male  ”. 


Chapter  II. 

Carriage  and  its  Dissolution. 

3.  Marriage. 

4.  Subsequent  marriage  when  void. 

5.  Dissolution  of  marriage. 

6.  Petition  for  dissolution  of  marriage. 

7.  Notioe  to  be  given  to  respondent: 

8.  Order  of  dissolution  of  marriage  when  and  how  passed. 

9.  Provisions  of  the  Civil  Procedure  Code  applicable  to  enquiry. 

10.  Order  appealable  to  High  Court. 

11.  Order  awarding  compensation,  &c„  executable  as  a  decree. 
Court  fee  to  be  levied. 


Chapter  III. 

Maintenance  and  Guardianship. 

12.  Maintenance  of  wife  and  minor  children. 

13,  Guardianship  of  minor  wife  and  ohildren. 
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CHAPTER  IV. 


Sections. 

14.  Property  in  respect  of  which  a  Nanjinad  Vellalais  considered  to 

have  died  intestate. 

15.  Where  intestate  male  has  left  children  or  lineal  descendants  of  de¬ 

ceased  children  or  both. 

16.  Buies  of  distribution  of  estate  under  Section  15. 

17.  Where  intestate  male  has  left  widow  and  mother  only. 

18.  Where  intestate  male  has  left  mother  only. 

19.  Where  intestate  male  has  left  father  only. 

20.  Where  an  intestate  male  has  left  none  of  the  heirs  mentioned  in 

Sections  15  to  19. 

21.  Where  intestate  female  has  left  children  or  lineal  descendants  of 

deceased  children. 

22.  Where  intestate  female  has  left  husband  only. 

23.  (1)  Whore  intestate  female  has  left  mothers  lineal  descendants  only.  . 
(2)  Where  intestate  female  has  left  father  only. 

24.  Where  intestate  male  or  female  has  left  none  of  the  heirs  mentioned 

in  the  preceding  Sections. 

25.  Provisions  of  Section  16  to  apply  to  distribution  of  estate  in  Sections 

21,  20  and  23. 

26.  Undivided  share  of  a  person  in  Tarwad  property  treated  as  his  or 

her  property. 

CHAPTER  V. 

Testamentary  Succession. 

27.  Nanjinad  Vollala  to  have  full  testamentary  power  over  separate  or 

self-acquired  property. 

Chapter  VI. 

Adoption. 

28.  Adoption  by  mutual  consent  of  husband  and  wife. 

29.  Adoption  by  widow  or  widower  alone. 
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Chapter  YII. 

Partition  of  Tarwad  Property. 

ctions. 

30.  Eight  to  claim  partition. 

31.  Share  on  partition. 

32.  Property  acquired  by  gift  or  bequest  from  father  or  husband  before 

or  after  the  Bogulation. 

Chaptee  VIII. 

Supplemental  Provisions. 

33.  Wife  and  children  not  entitled  to  Nankudama  and  Ukantudama  after 

commencement  of  this  Regulation. 

34.  Saving. 


1176 


isi 


Nanjktad  vellala 


1178 


WPI 


REGHTIATIOST  VI  OF  1101. 


1179 


1.  (1)  This  Begulation  may  be  called  “  the  Nanjinad  Vellaia 

Short  title.  Begulation  of  1101.  ” 

(2)  It  shall  apply  to  all  Nanjinad  Vallalas  domiciled  in  Tra- 

a  iieation  vancore,  and  to  such  Nanjinad  Yollalas  not  so 

domiciled  as  havo  or  shall  have  marital  relation 
with  Nanjinad  Vellalas  domiciled  in  Travancore. 

(3)  It  shall  come  into  force  on  the  1st  Chingom  1103. 

Commencement. 

2.  In  this  Regulation,  unless  there  is  something  repugnant  in 

Definitions.  tha  subject  or  context  — 

(1)  “  Marumakkatbay  am  ”  means  the  system  of  inheritance 
“  Mammakkathayam.  ”  jn  wi1;0j1  descent  is  traced  in  the  female  line. 

(2y  “  Tarwad  ”  means  and  includes  all  the  members  of  a 
“lantad.  ”  Marumakkathayam  family  with  community  of 

property. 

(3)  “  Thavazhee  of  a  female  ”  means  a  group  of  persons  con- 
‘"rhavasheoofaiemalo,”  8iatin8  °f  that  female  and  her  issue  how-low-so- 

over  in  that  female  lino,  or  such  of  that  group  as 

are  alive. 

(4)  “  Thavazhee  of  a  male  ”  means  the  thavazheo  of  his 


rdinarily 


I  Sec.  3 
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Chapter  II. 

Matriage  and  its  Dissolution. 

3.  The  conjugal  union  of  a  Nanjinad  Vellala  male,  subject  to  the 
Marriage.  restrictions  of  consanguinity  and  affinity  according 

to  custom,  with  a  Nanjinad  Vellala  female,  openly 
solemnised  according  to  recognised  custom  and  usage,  whether  before  or 
after  this  Regulation  comes  into  force,  shall  be  deemed  to  be  a  valid 
marriage  for  all  legal  purposes : 

Provided  that  no  conjugal  union,  so  solemnised  after  the  date  on 
which  this  Regulation  comes  into  force,  in  the  case  of  a  male  who  has 
not  completed  eighteen  years  of  age,  or  of  a  female  who  has  not  com¬ 
pleted  sixteen  years  of  age,  shall  be  deemed  to  be  a  valid  marriage,  u  n- 
less  it  takes  place  with  the  consent  of  his  or  her  legal  guardian,  or  unless 
such  conjugal  union  is  adopted  and  continued  after  the  attainment  of 
eighteen  or  sixteen  years  of  age,  as  the  case  may  be,  by  the  party  or 
parties  concerned. 


a  mala,  haying  snffioienl  means,  negleots  or  reftis 
B  whom  he  has  married.  B  is  entitled  to  apply  f< 
under  Chapter  XXXV,  Criminal  Procedure  Code. 

,  a  female,  who  has  married  A,  refuses  to  cohabit 


fall  so- 


Sec,  31  NAFJINAD  VBLLALA 

bhe  religions  and  sacramental  character  of  There  are  rate  instances 


of  MahJcathaya 
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t  See.  s 


4.  The  subsequent  marriage  of  a  male  or  of  a  female  during  the 

continuance  of  a  prior  marriage  and  performed 
■wiiBn>Yaia!tt6  martia”a  after  the  coming  into  force  of  this  Regulation  shall 
be  void. 

5.  A  marriage  may  be  dissolved  only  -in  one  of  the  following 
a  Dissolution  of  marri-  ways,  that  is  to  say, — 

(i)  by  the  death  of  either  party;  or 

(ii)  by  mutual  consent  evidenced  by  a  registered  instrument ; 


1183 


Sec.  6  ] 


NANJINAD  vellala 


(iii)  by  a  formal  order  of  dissolution,  as  hereinafter  provided, 
on  any  of  the  following  grounds,  namely, 

(а)  adultery,  or 

(б)  bigamy,  or 

(c)  change  of  religion,  or 

(d)  incu-rable  disease,  physioal  or  mental,  or 

(e)  habitual  cruelty  to  wife. 

Explanation-.— “Habitual  cruelty  ”  shall  include  wilful  desertion 
for  a  period  of  two  years  or  more  and  shall  also  include  persistent  ne- 
gleet  on  the  part  of  the  husband  to  maintain  the  wife. 

6.  (1)  A  husband  or  wife  may  present  a  petition  for  dissolution 

V  ti  i  n  £  r  d'.  l  marr'aS®  under  Section  5,  clause  (iii),  stating 

tion  ofmatdage!50111  the  facts  on  which  the  cla:m  to  have  such  marriage 
dissolved  is  founded,  in  the  District  Court  within 
the  local  limits  of  whose  jurisdiction  the  respondent  resides,  carries  on 
business,  or  personally  works  for  gain,  or,  if  the  respondent  resides, 
carries  on  business,  or  personally  works  for  gain  in  any  place  outside 
Travancore,  in  the  District  Court  within  whose  jurisdiction  the  peti  - 
tioner  resides. 

(2)  A  wife,  though  a  minor,  shall  be  competent  .  herself  to 
apply  for  dissolution  of  marriage  if  she  has  completed  sixteen  years  of 
age. 

7.  A  copy  of  such  petition  as  aforesaid  shall  be  served  on  the 
N  ties  t  o  t  respondent  at  the  expense  of  the  petitioner,  and  in 

r8apoadent°.b681Tant0  the  manner  provided  for  the  service  of  summons  on 
a  defendant  in  the  Code  of  Civil  Frocedure. 

8.  Three  months  after  tbe  service  of  the  copy  as  aforesaid— 

ol  mMriag/S'nand  (1)  ^  the  petition  is  not  withdrawn  in  the  mean- 
how  passed.  time,  and  if  the  respondent  does  not  agree  to  the 


(ii)  Restrictions  should  be  placed  as  far  cruelty  and  unchastity  should  be  oonsidor- 
as  -possible  to  cheek  freedom  of  divoroes ;  ed  adequate  reasons  for  diyoroe  ; 
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dissolution  of  the  marriage,  the  Court  shall  enquire  into  the  petition  and 
shall  allow  or  dismiss  the  petition  as  it  thinks  fit ? 

(2)  if  the  petitioner  is  the  husband  and  Ms  prayer  is  granted, 
the  Court  shall  in  eases  falling  under  Sub-clause  (d)  of  Clause  (iii)  of 
Section  5,  award  such  compensation  to  the  wife  or  such  monthly  allow¬ 
ance  until  her  remarriage  as  would  be  proper  under  the  circumstances 
having  regard  to  his  position,  means  and  circumstances ; 

(3)  if  the  petitioner  is  the  wife  and  her  prayer  is  granted 
the  Court  shall  award  such  compensation  to  the  wife  or  such  monthly 
allowance  until  her  remarriage  as  would  be  proper  under  the  circum¬ 
stances,  having  regard  to  the  position,  means  and  circumstanoes  of  the 
husband. 

g.  The  provisions  contained  in  the  Code  of  Civil  Procedure  shall, 
Prooetore^Ool^appU1  as  far  aa  possible,  apply  to  an  enquiry  under  Sec- 
oahle  to  enquiry.  tion  8  : 

Provided  that  all  proceedings  under  Section  8,  either  before  a 
Court  or  before  a  commission  appointed  by  a  Court,  shall  be  held  in 
camera,  and  that  the  publication  of  any  account  of  such  proceedings, 
except  the  final  order  and  the  decree  thereon,  shall  be  punishable  with 
simple  imprisonment  for  a  term  of  six  months  or  with  fine  wMoh  may 
extend  to  one  thousand  rupees  or  both. 

10.  Subject  to  the  provisions  of  the  Code  of  Civil  Procedure  and 
Order  appealable  to  the  Limitation  Regulation  applicable  to  appeals 

High  Court.  from  original  decrees,  an  appeal  shall  lie  to  the 

High  Court  from  an  order  granting  or  refusing  dissolution  of  marriage, 
or  payment  of  compensation  or  monthly  allowance  under  the  provisions 
of  Section  8. 

11.  In  so  far  as  it  awards  payment  of  compensation  or  monthly 
Order  awarding  com-  allowance  or  costs,  an  order  of  the  Distriot  Court 

penaation,  eta.,  exeaut-  0r  an  order  passed  on  appeal  shall,  subject  to  the 
a  leas  a  earee,  provisions  of  the  Limitation  Regulation  relating 

to  the  execution  of  decrees,  be  executable  as  a  decree  : 

Provided,  however,  that  an  order  of  the  District  Court  awarding 
court  fee  to  be  levied,  compensation,  or  monthly  allowance,  shall  be  exe¬ 
cutable  only  on  payment  of  Court  fee  on  the  sum  adjudged. 
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Chapteb  m. 

Maintenance  and  Guardianship. 

12.  The  wife  and  minor  children,  except  married  daughters  under 
Maintenance  of  wife  guard'an3hip  of  thoir  husbands,  shall  be  entitled 

and  minor  children.  to  be  maintained  by  the  husband  or  father  as  the 
oase  may  bo  : 

Provided  that  the  wife  shall  not  be  entitled  to  maintenance  if  she 
lives  in  adultery  or  refuses  to  live  with  the  husband  without  just  cause, 
or  has  changed  her  religion. 

13.  (1)  The  husband  shall  be  the  legal  guardian  of  his  minor 
Guardianship  Of  minor  wife,  and,  save  as  regards  married  daughters  under 

wife  and  children.  the  guardianship  of  their  husbands,  the  father  the 
legal  guardian  of  his  minor  children  in  respect  of  their  person  and  pro¬ 
perty.  On  the  death  of  the  father,  the  mother  shall  be  the  legal  guardian 
of  the  minor  children. 

(2)  "Where  a  female  has  minor  children  by  a  former  husband, 
deceased  or  divorced,  she  shall  he  the  legal  guardian  in  respect  of  their 
person  as  also  of  the  separate  property  belonging  to  them. 


Sec.  12:  The  Committee  in  their  Re¬ 
port  said 

“  41.  Although,  in  the  terms  of  refer¬ 
ence,  the  Committee  had  not  been  specifi¬ 
cally  required  to  enquire  into  and  report  on 
the  question  of  maintenance  and  guardian¬ 
ship,  they  considered  it  essential  that,  in  a 
law  relating  to  marriage,  inheritance,  eto., 

of  the  community,  provision  should  expli¬ 
citly  he  made  on  the  matter  and  with  that 
view  they  gathered  evidenoe  on  those  points 
also.  The  general  opinion  is  that,  during 
the  life-time  of  both  the  parents,  the 
father  should  be  the  legal  guardian  of  the 
minor  children  and  after  hie  death  the 

mother.  The  husband  should  be  the  legal 


guardian  of  the  "minor  wife.  Failing  the 
father  and  the  mother,  the  paternal  rela¬ 

tions  should  have  the  right  of  guardianship 
in  preference  to  maternal  relations,  an  elder 

the  relations  of  their  parent.  The  Com- 


••42.  The  wife  and  children  should  be 

legally  entitled  to  be  maintained  by  the 

husband  and  father  respectively.  The  hus¬ 
band’s  property  will  always  be  liable  to  the 
right  of  maintenance  of  the  wife ;  and  after 
his  death  the  property  descends  to  his  chil¬ 
dren  subject  to  this  right  of  maintenance  of 
the  widowed  mother.” 


t  See.  16 
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Chapter  IV. 

Intestate  Succession. 

14.  For  the  purpose  of  this  Chapter,  a  Nanjinad  Vellala  is  oon- 
p  lty  in  respect  of  sidcred  to  die  intestate  in  respect  of  property  of 

whioha  Nanjical  Yei-  which  such  person  has  not  made  a  testamentary  dis- 
aied  intefSrfc^  *°  position  which  is  capable  of  taking  effect. 

15.  On  the  death  of  an  intestate  male  leaving  him  surviving  ohil- 
Wh=re  intestate  male  drea  or  tlM  lineal  descendants  of  deceased  children 

has  left  children  or  line-  or  both,  they  shall  be  entitled  to  the  whole  of  his 
ea^ohiiatenos'both00115’  Pr0PBrty  snbjeot  to  the  right  of  the  widow  or  widows 
of  the  intestate  for  maintenance  until  her  or  their 

death  or  r3marriage. 

16.  The  distribution  of  the  estate  under  Section  15  shall  he  ac- 
Ruies  of  distribution  of  cording  to  the  following  rules : — 

estate  under  Section  15. 

(i)  Sons  and  daughters  shall  take  the  property  in  equal 

shares : 

Provided  that,  if  a  son  or  daughter  shall  have  predeceased  the 
intestate,  the  lineal  descendants  of  such  child  shall  take  the  share  which 
such  child  would  have  taken  had  it  survived  the  intestate. 

(ii)  Grandchildren  shall  take  in  equal  shares  what  their 
father  or  mother  would  have  taken  had  he  or  she  survived  the  intestate. 
In  like  manner,  the  property  shall  go  to  the  surviving  lineal  descendants 
of  the  intestate  where  they  are  all  in  the  degree  of  great-grand-children 
to  him  or  in  a  more  remote  degree. 

Illustrations. 

(1)  Z  dies  intestate  leaving  a  son  A,  a  daughter  B,  and  the  lineal  descendants 

of  a  deceased  son  0.  A  and  B  each  gets  a  third  of  the  estate  and  the  lineal 
descendants  of  0  together  get  a  third  of  the  estate. 

(2)  Z  dies  intestate  leaving  a  son  A,  a  daoghtor  B,  two  grandchildren  by  a  de¬ 

ceased  daughter  C,  and  two  grandohildren  and  one  great-grandohUd  by  a 
deecased  son  D.  A  and  B  each  gets  a  fourth  of  the  estate  ;  each  of  the 
grandohildren  by  0  gets  one-eighth  ;  eaoh  of  the  grandchildren  by  D  gets 
one-twelfth  ;  and  the  great-granlchild  by  D  gets  one-twelfth  of  the  estate. 


Sec.  16:  The  Committee  in  their  Be-  “3t.  Among  the  advocates  of  partition, 
port  observed *  *  *  The  Oom-  there  Isa  oonsensns of  opinion  that  the  soo- 

mittee  have  no  hesitation  in  recommending  oession  should  bo  according  to  MaJcka- 

that  partition  should  be  per  capita  among  thayam  system,  that  the  widow  and  ohlld- 

all  the  members,  male  and  female,  and  per  ren  should  inherit  the  property  of  a  deoeas- 

capif  a  only.  ed  male.  Even  those  who  would  be  oon- 
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17.  (1)  On  the  death  of  an  intestate  male  leaving  him  surviving 
Where  intestate  mole  n0  ohHdren  or  the  lineal  descendants  of  deceased 
has  left  widow  and  children  bnt  only  his  widow  or  widows  and  his 
mo  r  only,  mother,  the  widow  or  widows  shall  enjoy  the  whole 

of  his  property  until  her  or  their  death  or  remarriage  without  any  power 
of  alienation,  provided,  however,  that  if  the  income  from  the  property  is 
insufficient  even  for  hare  maintenance,  the  widow  or  widows  may  alienate 
suoh  property. 

(2)  On  the  death  or  remarriage  of  the  widow  or  widows,  the 
property  shall  devolve  on  the  mother. 


18.  On  the  death  of  an  intestate  male  leaving  him  surviving 
Where  intestate  malo  ne^'36r  his  widow  nor  his  children  nor  the  lineal  da¬ 
tum  leit  mother  only,  scendants  of  deceased  children,  but  only  his  mother, 
his  property  shall  devolve  on  his  mother. 


19.  On  the  death  of  an  intestate  male  leaving  him  surviving 
Where  intestate  male  ne'^er  Ms  widow,  nor  bis  mother,  nor  his  children 
hae  left  lather  only.  nor  the  lineal  descendants  of  deceased  children,  but 
Only  his  father,  his  property  shall  devolve  on  his  father. 


20.  On  the  death  of  an  intestate  male  leaving  him  surviving  none 
Where  an  intestate  0f  the  heirs  mentioned  in  Seotions  1 5  to  19,  his  pro- 
t^e'hei^mmtioneii  in  perty  shall  devolve  on  his  mother’s  lineal  de- 
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21.  On  the  death  of  an  intestate  female  leaving  her  surviving  her 
Where  intestate  female  children  or  the  lineal  descendants  of  deceased  ob.il- 

afdesoonaantsofaeoMa-  dren,  or  both,  they  shall  be  entitled  to  the  whole  cf 
ea  ohiiaren.  her  property. 

22.  On  the  death  of  an  intestate  female  leaving  her  surviving  no 
Where  intestate  female  children,  or  the  lineal  descendants  of  deceased  chil- 

has  left  husband  only.  dren,  but  only  her  husband,  the  husband  shall  enjoy 
the  whole  of  her  property  until  his  death  or  remarriage  without  any 
power  of  alienation. 

23.  (1)  On  the  death  of  an  intestate  female  leaving  her  surviving 
Where  intestate  fe  no  °^dxen  or  lineal  descendants  of  deceased  ohil- 

rnaie  has  left  mother’s  dren  or  husband,  or  on  the  death  or  remarriage  of  the 
lineal  descendants  only,  husband  succeeding  under  Section  22,  her  property 
shall  devolve  on  her  mother’s  lineal  descendants. 

(2)  In  the  absence  of  her  mother’s  lineal  descendants,  her 
Where  intestate^fe-  father  shall  taka  the  whole. 


24.  On  the  death  of  an  intestate  male  or  female  leaving  him  or 
Where  Intestate  male  her  surviving  none  of  the  heirs  mentioned  in  the 
or  female  has  left  none  preceding  Sections,  but  only  the  widow  or  the  hus- 
in  tthehpreSoe™Sg1°se1>  hand,  as  the  case  may  be,  such  widow  or  husband 
tions.  shall  be  entitled  to  the  whole  of  his  or  her  properties. 


25.  The  provisions  contained  in  Section  16  shall,  as  far  as  may 
Provisions  of  Section  be,  apply  to  the  distribution  of  the  estate  among  the 
tionof  estateTn  stations  lineal  descendants  of  the  intestate  female  mentioned 
n  Section  21  and  among  the  mother’s  lineal  de- 
n  Sections  20  and  23. 


26.  For  the  purpose  of  this  Chapter,  the  undivided  share  of  a 
Undiflived  share  of  a  member  of  a  Tarwad,  or  of  a  female  member 
person  in  Tarwad  pro-  of  a  Tarwad  dying  without  leaving  her  surviving 
her'propertjh  aa  hl8  ot  any  member  of  her  Thavazhee,  in  his  or  her  Tarwad 
property,  determined  as  at  the  time  of  his  or  her 
death,  shall  be  treated  as  his  or  her  property. 


See,  27]  NANJINAl)  VELLALA 

CHAPTER  V. 

Testamentary  Succession. 

27.  Notwithstanding  anything  oontained  in  the  Wills  Regulation, 
^Nanjinad^Veiiah^to  VI  0£  1074,  a  Nanjinad  VeMa  may  dispose  of  by 

powar  oTOt°MpM»teaor  will  the  whole  of  his  or  her  separate  or  self-acquired 
self-aoqnired  property,  property. 

Chapter  VI. 

Adoption. 

28.  A  husband  may,  with  the  consent  of  his  wife,  adopt  an  nn- 

^Adoptioiiby^mntaal  married  male  child,  if  they  have  no  issue,  and  the 
and  wife.  adopted  son  shall  have  all  the  rights  of  a  natural 

born  son. 

29.  A  widow  or  widower  may  also  take  in  adoption  an  unmar- 
Adoption  by  widow  ried  male  child,  but  such  adopted  son  shall  succeed 

or  widower  alone.  onjy  t0  the  separate  or  self-acquired  property  of 
the  adoptive  mother  or  father,  as  the  case  may  be. 


Seo.  27  :  The  Committee  observed  in 
their  Report 

“48.  The  present  disability  in  the  matter 
of  wills  should  be  removed.  ANBnjinaa 
Vellala  should  be  able  to  dispose  of  by  will 


The  reason  appears  to  be  the  prohibitive 
rate  of  adiyara  required  to  be  paid  under 
the  Proclamation.  Esoheat  of  property  Is 


gifts  and  pnrohase  of  property  in  the  name 


of  wife  and  ohildren.  The  stater 


[Sec.  31 


1  REGULATION  VI  OF  110L 
Chapteb  VII. 

Partition  of  Tarwad  Property. 

30.  Subject  to  the  claims,  if  any,  of  the  heirs  arising  under  Chap- 
Bight  to  olaim  par-  ter  IV,  to  the  undivided  share  of  any  deceased  mem- 

t,ition-  ber  of  a  Tarwad  determined  as  at  the  time  of  his  or 

her  death,  every  member  of  a  Tarwad  shall  be  entitled  to  claim  his  or  her 
share  oi  the  properties  of  the  Tarwad. 

31.  Every  member  of  a  Tarwad  shall  be  entitled  on  division  to  so 
Share  on  partition.  much  of  the  properties  of  the  Tarwad  as  will  fall  to 

his  or  her  share  if — 

(1)  one-half  of  the  properties  were  divided  per  capita 
among  all  the  members  of  the  Tarwad  living  at  the  time  of  division,  and 

(2)  the  other  half  were  divided  per  stirpes ,  i.  e„  among  the 
male  children  then  living  of  the  common  ancestress  and  their  sisters, 
the  Thavazhee  of  each  daughter  being  entitled  to  the  share  of  such 
daughter : 

Provided  that,  if  any  daughter  of  the  common  ancestress  were 
dead,  the  Thavazhee  of  such  daughter  will  take  what  such  daughter 
would  be  entitled  to  if  she  were  alive  at  the  time  of  division : 

Provided  further  that,  if  the  common  ancestress  were  alive  at 
the  time  of  division,  she  would  be  entitled  to  a  share  equal  to  that  of 


there  shonld  be  the  oonsont  of  both  for 
adoption  or  either  of  them  could  adopt  a 

of  opinion  is  that  husband  and  wife  shonld 
adopt  with  mutual  oonsentonly.  The  Com¬ 
mittee  agree  to  this  view.  But  on  the 
death  of  either,  the  survivor  may  be  allow¬ 
ed  to  adopt  an  heir  to  his  or  her  property 
alone.  A  small  minority  of  witnesses  are 
agreeable  to  the  adoption  of  a  female  ohlld. 
The  Committee  do  not  approve  of  this  sug¬ 
gestion  but  agree  with  the  majority  of  wit¬ 
nesses  in  thinking  that  a  male  child  alone 
should  be  adopted.  One  important  reason 
which  has  weighed  with  the  Committee  in 
coming  to  this  decision  is  that  the  mile 
ohild  is  alone  eompetent  to  perform  the 
obsequies  oi  the  parent,  while  a  female  ohild 


will  go  into  the  family  of  her  husband  after 
marriage.  The  Committee  further  think 
that  an  nnmsrried  male  ohild  alone  shonld 
be  adopted.  They  whonld  recommend  that 
the  levy  of  aiiyara  fees  be  discontinued.” 

Sec.  31 :  1.  The  provisions  as  to  parti¬ 
tion  contained  in  the  Bill  as  introduced  in 
the  Council  were 

“  9.  Subjeat  to  the  provisions  of  Seotion 
11,  every  member  of  a  Tarwad  may  olaim 
or  be  compelled  to  divide  from  any  other 
member  of  the  Tarwad. 

“  10.  Tarwad  property  shall  he  divided 
equally  among  all  its  members.? 

“  11.  No  claim  for  partition  of  Tarwad 
property  shall  aoorne  to  any  person  during 
the  liie-time  of  the  mother  of  suoh  person." 
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Sec.  31  ]  NANJINAD  VELLALA 

Explanation. — Property  of  the  Xarwad  means  so  much  of  the 
property  as  belongs  to  the  Tarwad  deducting  the  claim if  any,  of  the 
heirs,  arising  under  Chapter  1Y,  to  the  undivided  share  of  any  deceased 
member  of  the  Tarwad. 

Illustrations. 

(a)  A  (dead) 


B  (eon)  0  (eon)  D  (son)  E  (daughter) 


H  (dang: 


F  (daughter) 


Regulation  VI  of  1101.  [Sec.  31 


tition  frequently  takes  place  hi  a 


NASrjINAD  VELIiALA 


Sec.  32] 

32.  Property  acquired  by  gift  or  bequest  from  the  father  or  hus- 
gifl10?”  ba^o^irom  '3an^>  wlletlief  before  or  after  the  commencement  of 
father  or  husband  before  this  Begulation,  shall,  for  the  purposes  of  this  Chap- 
or  after  the  Beguiation.  ter,  in  the  absence  of  evidence  to  the  contrary,  be 
treated  as  the  Tarwad  property  of  the  donees  or  devisees  and  of  their 
Thavazhee. 


Chapter  Vin. 

Supplemental  Provisions. 

33.  The  wife  and  children  of  a  Nanjinad  Yellala  dying  after  the 
Wife  and  ohiidran  not  commencement  of  this  Eegulation  shall  not  be  enti- 
andDtkaShSamadaa“er  tied  to  the  customary  rights  of  Nankudama  and 
oonunenoament  of  this  Ukanthudama. 

Begulation. 


Regulation  VI  of  1101.  [Sec. 33 


titled  to  Ukanthuiama.  Bob  the  issue  of  a  with  referenda  to  the  retirements  of  the 
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Sec.  34  ]  Nanjinad  vellalA 

34.  Nothing  in  this  Begulation  shall— 

(a)  affect  rights  which  have  accrued  according  to 

Saving.  custom  before  the  date  on  whioh  this  Begulation 

comes  into  force  ;  or 

( b )  affect  tha  existing  rules  of  law,  custom  or  usage  ex¬ 
cept  to  the  extent  hereinbefore  expressly  provided  for. 


under  the  old  customary  law. 

Tha  assets  availablo  for  TJkanthnda- 


ITaN-jinad  vellala 


of  defendant  as  Ukantbudama.  The  plain¬ 
tiff  oiaimed  the  property  exclusively  on  the 
ground  that  her  siBter  having  died,  the  said 
sister’s  Interest  devolved  on  her  by  the 
principle  ol  survivorship. 

I?eZ(2.— Nanjinad  Vellalas  being  essenti¬ 

ally  governed  by  the  Marumakkathayam 
law,  there  was  no  reason  for  holding  that 
the  presumption  arising  in  respeot  of  trans¬ 
actions  between  Marnmakkathayees,  pure 
and  Blmple,  did  not  arise  in  the  oase  of 
Nanjinad  Vellalas.  The  plaintiff,  therefore, 
was  nob  entitled  to  claim  the  property 

which  must  be  held  to  belong  to  the  Sub- 


Fol.-CT.L.  J.,  453. 
Ref.— 89  T.  L.  R.,  196 


the  calculation  of  their  olnim  on  the  value 
of  those  properties  alone.  There  is  no  legal 
bar  to  the  plaintiffs  to  ask  the  Court  to  take 
the  value  of  the  Cochin  properties,  admit¬ 
tedly  belonging  to  the  said  Tarwad  or  in 
respeot  of  which  the  nature  of  the  Tarwad’e 

right,  such  as  it  Is,  is  not  disputed,  also  into 

account  in  making  the  calculation. — 

36  T.  L.  R.,  258 

(=lOT,  L.  J .,  329). 
Rel.— 11  T.  L.  J.,  30. 

13.  A  suit  for  CJkanbkudama  dues  by  the 

son  of  a  deceased  Ksnjinad  Vellala  father 

falls  within  the  second  part  of  Artiole  109 
of  the  Limitation  Regulation,  and  the  period 
of  limitation  applicable  is  12  years  from  the 
death  of  the  father.—  II  T.  L.  J.,  36, 


(=  18  T.  L.  J.,  190). 

that  the  Nanjinad  Vellalas  are  essentially 

Marnmakkathayees  and  the  presumptions 

arising  in  the  oase  of  transactions  between 

Marnmakkathayees,  pure  and  simple,  arise 

in  the  case  of  Nanjinad  Vellalas  also  ;  there 
is  no  reason  why  the  rule  of  Marumakka- 
thayam  Law  that  the  self-acquisitions  of  a 
member  of  the  Tarwad  lapse  to  his  Tavazhi 
in  preference  to  the  common  Tarwad  should 
not  be  held  to  apply  to  the  Nanjinad  Vel¬ 
lalas  also  (F.  B,),—  6  T.  L,  J.,  463, 

Ref,— 39  T.  L.  B.,  196 

(-  13  T.L.  J.,  190). 

11.  In  the  case  of  Nanjinaa  Vellalas 
following  the  Marumakkathayam  law  of 
inheritance,  the  wife  is  not  entitled  to  olaim 

maintenance  under  Section  866  of  the  Cri¬ 

minal  Procedure  Code.— 

35  T.  L.  R.,  360, 

12.  In  a  suit  for  Ukanthndama  dues, 
where  the  Tarwad  properties  of  the  deceas¬ 
ed  father  lie  in  Travanoore  and  Coohin, 
there  is  nothing  to  prevent  the  plaintiffs 

from  saying  that  they  will  be  satisQed  with 

a  charge  for  their  olaim  on  the  Travanoore 

properties.  This  does  not,  however,  have 
the  effeot  of  compelling  them  to  restrict 


H,  In  the  appeal,  the  plaintiff— appel¬ 
lant,  a  childless  Nanjinad  Vellala  woman, 

her  by  the  lower  Court  as  Nangudnma  en¬ 
hanced.  During  the  pendency  of  the  ap¬ 
peal,  the  appellant  died.  Her  daughter’s 
son,  thereupon,  applied  to  be  impleaded  as 

her  representative  and  to  be  allowed  to 

Held.— The  application  was  not  maintain¬ 
able  under  Sections  349  and  651  of  0.  p.  0., 
in  as  much  as  the  ‘right  to  sue’  did  not 
survive.  The  expression  ‘  right  to  sue  * 

right  to  the  same  relief  which  the  deceased 
plaintiff  asserted  at  the  time  of  the  death. 
In  the  oase,  it  could  not  be  said  that,  if  the 
plaintiff  had  died  before  the  institution  of 
the  suit,  her  representative  could  have 
brought  a  suit  for  the  recovery  of  the 
Nangudama  whioh  she  would  have  been 
entitled  to  reoover  from  her  husband’s 
estate.  The  olaim  for  Nangudama  was  only 
a  personal  olaim  whioh  ceased  to  be  en¬ 
forceable  except)  when  the  same  had  been 
perfected  by  a  judgment.  So  far  as  the 

oernad,  the  plaintiff’s  suit  had  to  be  con¬ 
sidered  to  have  been  dismissed  ;  in  other 


regulation  VI  of  1101. 


Cinematograph 

REGULATION  I  OF  1102. 

THE  CINEMATOGRAPH  REGULATION. 
Contests. 


Preamble. 

Sections. 

1.  Short  title,  extent  and  commencement 

2.  Definitions 

“Cinematograph.  " 

“  Prescribed.  ” 

3.  Cinematograph  exhibitions  to  be  licensed 
4-  Licensing  authority 

5.  Restrictions  on  powers  of  licensing  authority 

6.  Punishment  for  contravention  of  this  Regu¬ 

lation  and  Rules  made  thereunder 

7.  Certification  of  films 

8.  Power  to  make  Rules 

9.  Power  to  exempt 

10.  Saving  as  to  cinematograph  exhibitions  in 
private  dwelling-houses. 


A  Regulation  to  make  provision  for  the  Regulation  of  Exhibitions 
by  means  of  Cinematographs, 

Passed  by  Her  Highness  the  Maha  Bani  Begent  of  Travancore , 
under  dale  the  lOtkEdavam  1103,  corresponding  with-th s  2iih 
May  1927,  under  Section  li  of  Regulation  11  of  1097. 

Whereas  it  is  expedient  to  make  provision  for  regulating  exhibi- 
Preambie.  tions  by  means  of  cinematographs : 

It  is  hereby  enacted  as  follows 


Regn.  I  of  1102,  I.  (1)  Objects  and  presentation  to  the  pubHo  of  improper  or 
Seasons, — “The  Bill  is  designed  to  ensure  objeotionable  films.  The  speoial  danger 
proper  control  of  cinematograph  exhibitions  from  fire  whiob  attends  cinematograph  ex- 
with  particular  regard  to  the  safety  of  hibltions,  as  has  been  illustrated  by  terrible 
those  attending  them,  and  to  prevent  the  catastrophes  due  to  this  oauss  In  other 

The  figures  on  the  right  refer  to  the  corresponding  Seotions  of  the  Indian 
Cinematograph  Aei,  II  of  1918,  as  amended  by  Act  XXIII  ol  1919. 

1200 


Sec.  I  ]  CINEMATOGRAPH 


Begnlatio 


Regulation  i  of  1102,  [Sec.  5 

5.  (1)  The  licensing  authority  shall  not  grant  a  license  under 
Barttiottoai  oa  pow-  this  Regulation,  unless  it  is  satisfied  that — 
ersot  licensing  autko- 

(a)  the  Rules  made  under  the  Regulation  have  been  sub¬ 

stantially  complied  with ;  and 

( b )  adequate  precautions  have  been  taken  in  the  place 

in  respect  of  which  the  license  is  to  be  given  to 
provide  for  the  safety  of  persons  attending  exhibi¬ 
tions  therein. 

(2)  A  condition  shall  be  inserted  in  every  license  that  the 
licensee  will  not  exhibit,  or  permit  to  be  exhibited,  in  such  place  any  film 
other  than  a  film  which  has  bean  certified  as  suitable  for  public  exhibi¬ 
tion  by  any  authority  constituted  under  Section  7  and  which,  when  exhi¬ 
bited,  displays  the  prescribed  mark  of  that  authority,  and  has  not  been 
altered  or  tampered  with  in  any  way  since  such  mark  Was  affixed  thereto. 

(3)  Subject  to  the  provisions  of  this  Regulation  and  to  the 
Rules  framed  by  Our  Government,  the  licensing  authority  may  grant 
licenses  under  this  Regulation  to  such  persons  as  it  thinks  fit  and  on 
such  terms  and  conditions  and  subject  to  such  restrictions  as  it  may  de¬ 
termine. 


Cinematograph 


See,  6] 

6.  If  the  owner  or  person  in  charge  of  a  cinematograph  uses  the 
same  or  allows  it  to  be  used,  or  if  the  owner  or  oc- 
tramttm  o^thkEegu-  cuPier  o£  nny  place  permits  that  place  to  be  used,  in 
tte°n  aai  EBles  nwiie  &on^aye:Qtiori  the  provisions  of  this  Regulation 
ereander.  ^  jjui0g  n^ade  thereunder,  or  of  the  conditions  or 

restrictions  upon  or  subject  to  which  any  license  has  been  granted  under 
this  Regulation,  h@  shall  be  punishable,  on  oonviction  by  a  competent 
Court,  with  fine  which  may  extend  to  one  thousand  rupees  and,  in  the 
oase  of  a  continuing  offence,  with  a  further  fine  which  may  extend  to  one 
hundred  rupees  for  each  day  during  which  the  offence  continues,  and  his 
license  (if  any)  shall  be  liable  to  be  revoked  by  the  licensing  authority. 


I  See.  7 


REGULATION  I  OP  1102. 

7,  (1)  Our  Government  may,  by  Notification  in  Our  Govera- 
.  meat  Gazette,  constitute  a  Board  consisting  of 

ert  cation  o£  films.  o^0jajg  an(j  non-officials  for  the  purposes  of  examin¬ 
ing  and  certifying  films  as  suitable  for  public  exhibition.  The  certificate  of 
the  Board  shall  be  valid  in  such  area  as  may  be  specified  in  the  certificate. 

(2)  If  the  Board  after  examination  considers  that  a  film  is 
suitable  for  public  exhibition,  it  shall  grant  a  certificate  to  that  effect  to 
the  person  applying  for  the  same  and  shall  cause  the  film  to  be  marked 
in  the  prescribed  manner. 

(8)  If  the  Board  is  of  opinion  that  a  film  is  not  suitable  for 
public  exhibition,  it  shall  inform  the  person  applying  for  the  certificate 
of  its  decision  and  such  person  may,  within  thirty  days  from  the  date  of 
such  information,  aopeal  for  a  reconsideration  of  the  matter  by  Our  Go¬ 
vernment,  whose  decision  shall  be  final. 

(4)  The  District  Magistrate  may,  after  recording  his  reasons 
in  writing,  by  order,  suspend  the  certificate  of  any  film  pending  the  orders 


one  aspect  of  my  general  objection  against 

on  the  merits  of  the  Clause  itself,  it  is  ex¬ 
tremely  hazy  and  iniquitous,  for  the  exhi¬ 
bition  of  a  film  may  take  place  not  only  at 


has  stolen  it  and  goes  to  a  distant  part  of 

licensing  board  and  exhibits  it  and  he  sub¬ 
sequently  transgresses  the  conditions  of  the 
license.  If  the  lessee  or  the  thief  is  proce¬ 
eded  against  by  the  Criminal  Court  or 
ultimately  found  guilty,  is  it  a  punishment 

confiscated?  They  would  only  be  glad  and 
the  real  owner  would  be  the  sufferer. 


“  If  any  person  is  convicted  of  an  offence 
punishable  under  this  Regulation  com¬ 
mitted  by  him  in  respect  of  any  film,  the. 


Now,  various  persons  may  be  convicted 
under  this  Regulation  In  respeot  of  the 
exhibition  of  any  particular  film,  and  ‘such 
persons'  may  also  inolude  the  owners  of 
houses  which  are  not  licensed  by  the  licens¬ 
ing  authority  for  the  exhibition  of  films  in' 
their  houses.  Suppose  the  owner  of  th% 
house  where  a  film  is  exhibited  is  panished) 
under  this  Regulation,  in  respeot  of  the  ex¬ 
hibition,  of  that  film  without  lioense,  i3  it 
or  proper,  is  it  even  e^abjei 
to  oonfisoabe  the  film  over  which  he  has 
absolutely  no  proprietary  interest  what¬ 
soever  ;  When  thes.e  hazy  -instanoes  are  also 
taoked  under  Snh-olanse  (2),  the  enactment 
beeomes  very  hazy,  and  .the  real  offender 
who  oareB  nothing  for  the  confiscation  of 
the  property  is  not  the  real  saner  or.  For 
this  reason  also,  1  would  urge  the  del, Step 
of  this  Sob-clause  from  the  Bill." 

The  Official  Member  ip  oharjje  opposed 
the  amendment.  A  long  discission  follow¬ 
ed,  and  finally  the  Snb-seotion  was  omit* 
ted.—  L.  0.  P„  dated  20-i  &  23-11-1 923, 
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°f  Oar  Government,  and  during  such  suspension  the  film  shall  be  deemed 
to  be  an  uncertified  film.  He  shall  forthwith  forward  a  copy  of  his  order 
to  Our  Government  and  Our  Government  may,  in  their  discretion,  either 
discharge  his  order  or  by  Notification  in  Our  Government  Gazette  direct 
that  the  film  shall  be  deemed  to  be  an  uncertified  film  in  the  whole  or 
any  part  of  Travaneore . 

(5)  Our  Government  may,  of  their  own  motion,  by  Notifica¬ 
tion  in  Our  Government  Gazette,  direct  that  a  certified  film  shall  be  deem- 

.  ed  to  be  an  uncertified  film  in  the  whole  or  any  part  of  Travaneore. 

(6)  The  exhibition  of  a  film  to  which  any  order  or  direction 
under  Sub-section  (4)  or  (5),  is  for  the  time  being  applicable  shall,  in  the 
area  to  which  such  order  or  direction  relates,  be  deemed  to  be  a  contra¬ 
vention  of  the  condition  mentioned  in  Section  5  (2). 

8.  (1)  Our  Government  may  make  Eules  for  the  purpose  of 
Power  to  make  Rules,  carrying  into  effect  the  provisions  of  this  Regu¬ 
lation. 

(2)  In  particular  and  without  prejudice  to  tho  generality  of 
the  foregoing  power,  Buies  under  this  Section  may  provide  for — 

(a)  the  regulation  of  oinematograph  exhibitions  for  secur¬ 

ing  the  public  safety ; 

(b)  the  procedure  of  the  authorities  constituted  for  exa¬ 

mining  and  certifying  films  as  suitable  for  public 
exhibition,  and  all  matters  ancillary  thereto,  and 
I  the  fees  to  be  levied  by  those  authorities ;  and 

Ir'  (c)  any  other  matter  which  by  this  Regulation  is  to  be 

tl  prescribed. 

r  (3)  All  Rules  made  under  this  Regulation  shall  be  published 

°in  Our  Government  Gazette,  and,  on  such  publication,  shall  have  effect 
as  if  enaoted  in  this  Regulation.  „ 

9.  Oar  Government  may,  by  order  in  writing,  exempt,  subjeot  to 
Pcwor  to  exempt,  suo^  conditions  and  restrictions  as  they  may  impose, 

any  oinematograph  exhibition  or  class  of  cinemato¬ 
graph  exhibitions  from  any  of  the  provisions  of  this  Regulation  or  of  any 
Rule  made  thereunder. 

10.  Notwithstanding  anything  contained  in  the  foregoing  Sections, 
Saving  as  to  cinema-  tha  provisions  of  this  Regulation  shall  not  apply  to 

tograph  exhibitions  in  any  cinematograph  exhibition  not  being  of  .an  in- 
ptivate  dwelling-houses.  decent  character  given  in  a  private  dwelling-house 
to  which  the  public  are  not  admitted,  whether  on  payment  or  otherwise . 


REGULATION  1  OF  1103. 


A  Regulation  to  amend  the  Hackney  Carriage  Regulation,  VI  of  io8(), 

Passed  by  Her  Highness  the  Xaha  Rani  Regent  of  Travancore 
under  date  the  26th  Medam  1103,  corresponding  with  the  8th  May  1928, 
under  Section  14  of  Regulation  II  of  1097. 

Whereas  it  is  expedient  to  amend  the  Hackney  Carriage  Regulation, 
VI  of  .1089,  for  the  purposes  hereinafter  appearing;  It  is  hereby  enaoted  as 
follows ; — 

Regn.  I  of  i103  :  I.  (1)  Objects  and  Be  a-  parties  concerned,  the  appropriate  Sections 


Hackney  Carriage  Regulation  amendment 


regulation  I  of  1103. 


1.  This  Eegulation  may  be  called  the  Hackney  Carriage  (Amendment) 
m  Short  title  and  oom-  Eegulation,  1103,  and  it  shall  come  into  force  at  onoe. 

2.  In  Section  14  of  the  Hackney  Carriage  Eegulation,  VI  of  1089, 

(hereinafter  referred  to  as  “the  said  Eegulation”)  the 
ti^Amandment  of  See-  ia3fe  genfeenoe  in  Sub-section  (2)  shall  be  omitted  and 
onl4'  the  following  shall  be  inserted  as  Sub-section  (3), 

namely  : — 

“  (3)  The  fee  for  the  painting  or  the  plate,  done  or  supplied  un- 
Oharge  for  the  paint-  der  Sub-section  (1)  or  Sub-section  (2)  shall  be  seven 
ing  or  plate.  Chackrams,  payable  to  the  Registering  Officer.” 

3.  In  Section  32  of  the  said  Regulation,  after  Sub-section  (3),  the 
^  Amendment  of  See-  following  Sub-sections  shall  be  inserted,  namely  : — 

“  (4)  The  Registering  Officec  shall  also  cause  an  abstraot  of  the 
Fare  plates.  faras  rBferr0li  to  in  Sub-section  (1)  to  be  prepared  in 

English  and  the  Vernacular  language  of  the  plaoe  and 
printed  on  enamelled  plates  and  such  plates  shall  be  issued  to  applicants  on 
payment  of  a  fee  of  seven  Chackrams  for  each  plate. 

(5)  Every  hackney  carriage  shall  have  such  a  plate  affixed,  and, 
as  often  as  any  portion  of  the  printing  on  any  such 
fi™Tmioarriages!>e  plats  becomes  indistinct  or  obliterated,  re-affixed  on  a 
conspicuous  part  of  the  carriage  in  accordance  with 
the  directions  of  the  Registering  Officer. 

(C)  If  any  hackney  carriage  stands  or  plies  for  hire  without  such  a' 
plate  affixed  or  re-affixed  as  required  by  Sub-section. 
hifeewaihoa0crfarelnf»t6  tllB  owner  anii  drivsr  thereof  shall  be  punishable 
with  fine  not  exceeding  twenty  rupees.” 


Irrigation  Regulation  amendment 

REGULATION  SI  OF  1103. 


A  Regulation  further  to  amend  the  Irrigation  Regulation,  III  of  1072, 
as  amended  by  Regulations  VI  of  1090  and  V  of  1097, 

Passed  by  Her  Highness  the ’  Maha  Rani  Regent  of  Travancore 
under  date  the  '  26ih  Medam  1103,  corresponding  with  the 
8th  May  1928,  under  Section  14  of  Regulation  II of  1097. 

Whereas  it  is  expedient  further  to  amend  the  Irrigation  Regulation, 
III  of  1072,  as  amended  by  Regulations  VI  of  1090  and  V  of  1097,  for  the 
purposes  hereinafter  appearing ;  It  is  hereby  enacted  as  follows  ; — 


Regn.  II  of  1103  : 1,  (l)  Objects  and  Rea- 
“Seotion  23  of  the  Irrigation  Regu¬ 
lation  of  1072  provides  that  ‘whenever,  by 
looal  custom,  any  work  for  purposes  of  agri¬ 

culture  should  he  done  by  the  joint  labour  or 
cost  of  the  proprietors  of  all  the  lands  be¬ 
nefited  by  such  work,  if  any  of  such  propri¬ 
etors  fails  or  neglects  to  do  his  share  of  the 
work  or  contribute  his  share  of  the  cost  or 
labour  the  Peishkar  or  any  Offioer  autho¬ 
rised  in  that  behalf  may  investigate  the 
matter  and  pass  such  order  as  he  deems 

fit.  '  The  Section  further  provides  that,  if 

that  order  aireots  a  defaulting  proprietor 
to  execute  a  portion  of  any  work  and  if  such 

defaulting  proprietor  fails  to  execute  it,  the 

estimated  cost  of  the  work  directed  to  be 

done  may  be  recovered  from  the  defaulter 
a,s  arrears  of  land  revenue.  But  the  order 
passed  by  the  Pelshkar  or  other  Officer 
need  not  always  be  one  to  do  any  speoifio 
portion  of  a  work.  It  may  also  be,  as  very 
often  it  haB  to  be,  to  contribute  a  portion  of 
the  oost  involved  in  a  work  that  ought  to 
be  done  by  joint  cost  as,  for  example,  when 
the  Peishkar  has  to  order  one  of  the  many 
proprietors  of  a  punja  padom  to  pay  a  rate¬ 
able  portion  of  the  oost  incurred  by  the 
others  in  draining  the  entire  padom  of  the 
water  in  it.  In  suoh  oases,  the  Sec  biou  does 
not  lay  down  how  the  amount  ordered  by 
the  Peishkar  or.  other  Officer  to  be  paid  by 
the  defaulting  proprietor  is  to  be  recovered. 
BUi  ig  therefore  framed  to  authorise 


the  recovery,  by  the  Revenue  Recovery 
processes,  of  suoh  and  other  amounts  order¬ 
ed  to  be  paid  under  the  provisions  of  the 
Seotion.  Occasion  has  been  taken  also  to 

make  it  explicit  that  the  Peishkar  or  other 

Offioer  may  pass  orders  directing  the  pay¬ 

ment  of  any  portion  of  the  oost  involved  in 
a  work’'.-  8.0  dS. 

(2)  In  introducing  the  Bill,  the  Official 
Member  in  charge  said 
‘'I  shall  now  briefly  explain  the  objeot  of 

the  Bill.  The  object  is  simple.  But  it  may 

require  some  explanation.  I  shall  begin 
with  explaining  the  object  of  Seotion  23  it¬ 

self,  that  ib,  the  Seotion  that  is  now  sought 
to  be  amended.  In  Travancore,  as  else¬ 

where,  agricultural  lands  lie  in  one  blook 
very  commonly  and  these  blocks  are  culti¬ 
vated  by  their  proprietors  jointly.  This  is  a 

illustrative  case  may  be  cited  in  the  ouUiva- 
tion  of  punja  lands  in  Kuttanad.  These 
fields  lie  without  any  apparent  boundary 
marks  and  lie  contiguous  to  one  another.  Two 
of  the  most  important  works  to  be  done  in 
the  cultivation  of  these  are,  one,  the  put¬ 
ting  up  of  ring  bunds  and  two,  the  draining 
off  of  the  water  in  these  fiolds.  As  is  proba¬ 
bly  known  to  all  the  members  of  the  House, 
the  ring  bunds  are  put  up  by  the  joint  ef¬ 
forts  of  aiithe  cultivators  and  all  of  them 
beneiiG  thereby.  It  is  put  on  their  joint 
cost  and  joint  labour.  The  waber  also  is 
drained  by  the  proprietors  jointly.  To  say 


REOTLA.TIOS  Et  OF  1103. 


Irrigation  (Amendment)  regulation  II  oe  1103. 

1.  This  Regulation  may  be  called  the  Irrigation  (Amendment)  Regu- 
1  oom-  latiort,  1103,  and  it  shall  come  into  foroe  at  once. 


2.  In  Section  23  o{  Irrigation  Regulation,  III  of  1072,  as  amended  by, 
ioAm23*dmeati  °S  Se°"  E9gulati0M  ^1  of  1090  and  V  of  1097 — 

(а)  in  the  first  sentence,  the  following  shall  be  added  at  the  end, 

namely — 

“  and  may  also,  by  such  order,  direct  the  defaulting  proprie¬ 
tor  to  execute  any  portion  of  the  work  or  pay  any  portion 
of  the  cost  of  the  work,”  and 

(б)  after  the  third  sentence,  the  following  shall  be  added,  namely, — 

"  Any  sum  of  money  ordered  to  be  paid  under  the  provi¬ 
sions  of  this  Section  may  also  be  recovered  from  the  de¬ 
faulting  proprietor  as  arrears  of  land  revenue  and  the 
amount  so  recovered  paid  to  the  party  entitled  to  it.” 


priotor  refusing  or  failing  to  execute  the 

work  within  the  time  prescribed  in  the  or¬ 

der,  the  ooat  of  the  work  may  be  recovered 
from  snoh  defaulter,  as  arrears  of  land  re¬ 

venue  and  the  work  executed  nnder  the  or- 
ders  of  the  Division  Feishkar  or  such  offioer 
as  aforesaid’ . 

This  refers  to  the  ease  where  the  work 
itself  has  to  be  done  in  speoifio  shares.  But 
theSeotionis  silent  in  regard  to  works 
whioh  have  to  be  done  as  a  whole,  the  cost 

alone  being  apportioned,  The  Seotion  as  it 

stands  would  apply  to  the  case  of  putting 
up  a  ring  bund.  But  it  will  not  apply  to 
the  case  of  the  draining  of  the  water. 
Therefore,  1  have  added  at  the  end  in  the 
Seotion  the  necessary  amendments.  At  the 

end  of  the  first  part  of  the  Section,  the  fol¬ 

lowing  may  be  added 

•and  may  also,  by  such  order,  direct  the 
defaulting  proprietor  to  execute  any  portion 
of  (he  merit  or  pay  any  portion  of  the  coil  of 
the  work’. 


At  the  end  of  the  seoond  portion  the  fol¬ 
lowing  has  to  be  added 
1  Any  sum  of  money  ordered  to  be  paid 

under  the  provision!  of  this  Section  may 

also  be  recovered  from  the  defaulting  pro¬ 

prietor  as  arrears  of  land  revenue  and  the 
amount  so  recovered  paid  to  the  party  at* 

titled  to  if.  *  *”  L.  a.  p.,  doted  B9-7-13B7. 

XI,  The  Bill  was  published  in  the  Ga¬ 
zette  dated  26-10-1936.  It  was  introduced 
and  referred  to  a  Seleot  Committee  on  29- 

7-1927  (L.  O.  P„  Vol.  XT,  Pp.  SB-411),  The 
Seleot  Committee's  Report  was  presented 
to,  and  considered  by,  the  Oounoil  on  6-12- 
1927  (£.  C.  P.,  Vol.  221,  P.  360).  The  Report 
was  not  published  in  the  Gazette,  as  it  was 

thought  that  it  did  not  require  republi- 

nation.  The  Bill  was  finally  read  and  pasBed 

on  6-4-1928  (L.  C.  P„  Vol.  XU,  P.  4S4).  The 
Regulation  was  published  in  the  Gazette 
dated  16-5-1928.  , 
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A  Regulation  to  provide  for  the  Regulation  and  Inspection 
of  Mines  and  for  the  prospecting  for  Metals  and  Minerals 
Passed  by  Her  Highness  the  Maha  Rani  Regent  of  Travancore,  under 
date  the  26th  Medam  1103,  corresponding  with  the  8th  May  1928, 
under  Section  14  of  Regulation  11  of  1097. 

Whereas  it  is  expedient  to  provide  for  the  Regulation  and  Inspec¬ 
tion  of  Mines  and  for  the  prospecting  for  Metals  and  Minerals; :  It  is  here¬ 
by  enacted  as  follows  : — 


Regn.  Ill  of  1103:  I.  (X)  Objects  and 

“1.  The  objects  of  this  Regulation 
are;— (a)  to  enable  prospecting  for  minerals 
in  the  State, 

(6)  the  regulation  of  labour  in  mines, 
(«j  the  inspection  of  mines. 


are  only  suriaee  mines,  where  elaborate 
precautions  may  not  be  neoessary  to  safe, 
guard  the  interests  of  the  labourers  so  as  to  ' 
insure  their  health  and  safety,  there 
other  mines  in  existence  before,  the 
ing  of  which  cannot  be  said  -to  have 
abandoned,  and  other  min<^  6'"‘ght 

B. 


iA  | 


MINES  and  minerals 


Regulation  hi  of  H03. 


[  Sec.  2 


Chapter  I. 
Preliminary. 


i.  (1) 


This  Regulation  may  be  called  “  The  Travanoore  Mines 
at  and  and  Minerals  Regulation”. 


(2)  It  extends  to  the  whole  of  Travanoore. 

(3)  It  shall  come  into  force  at  once. 

7.  (1)  In  this  Regulation,  unless  there  is  anything  repugnant 

Definitions. .  in  the  subject  or  context — 


(<z)  “  Agent  ”,  when  used  in  relation  to  a  mine,  means  any 
person  appointed  or  acting  as  the  representative 
of  the  owner  in  respect  of  the  management  of  the 
mine  or  of  any  part  thereof,  and,  as  such,  superior 
to  a  manager  under  this  Regulation  : 

(6)  “  Child  ”  means  a  person  under  the  age  of  fourteen 
years : 

(c)  A  person  is  said  to  be  “employed  ”  in  a  mine  who 
works,  under  appointment  by,  or  with  the  know¬ 
ledge  of,  the  manager,  whether  for  wages  or  not, 
in  any  mining  operation,  or  in  cleaning  or  oiling 
any  part  of  any  machinery  used  in  or  about  the 
mine,  or  in  any  other  kind  of  work  whatsoever  in¬ 
cidental  to,  or  connected  with,  mining  operations : 


Counoil  and  referred  to  a  Select  Committee 
on  4-6-1924  (£.  C,  P„  Vol.  IV,  Pp.  819-832) 
and  3-11-1925  (£.  C.  P..  Vol.  VIII,  Pp.  1*5. 
1*7).  The  Committee’s  Report  waB  published 
in  the  Gazette  dated  27-7-1928.  It  was 
presented  to,  and  considered  by,  the  Coun¬ 
cil  on  26  &  27-4-1926.  (£.  C.  P.,  Vol,  X,  Pp. 
*69— *91,  829— 688),  30-11  and  2-12-1927 
(£.  C.  P.,  Vol.  XU,  Pp.  73.79,  U*-l*8). 
The  Bill  was  finally  read  and  passed  on 
16-4-1928  (L.  0,  P..  Vcl.  XII.  Pp.  452-484). 
The  Regulation  was  published  in  the 
Gazette  dated  15-5-1928. 


Preamble :  Tbe  Indian  Act  provides 
for  the  regulation  and  inspection  of  mines. 
The  Regulation  has  added  the  words  “and 


for  the  prospecting  of  metals  and  miner¬ 
als”;  and  a  separate  Chapter— (II),  not 
found  in  the  Indian  Act,  has  been  inserted 

to  provide  for  prospecting.  See  Statement 

of  Objects  and  Reasons,  Supra. 

Seo.  2  (1)  (5) :  In  the  Indian  Aot,  a  child 
means  a  person  nnder  the  age  of  thirteen 
yearB.  This  definition  was  adopted  in  the 
original  Bill.  The  Select  Committee,  in 
reporting  on  the  Bill,  substituted  “fourteen” 
for  “thirteen”.  They  said  :-“Achild  is  de 
fined  in  the  Travanoore  Factories  Regula¬ 
tion  as  a  person  nnder  the  age  of  fourteen 
years.  The  same  may  be  adopted  for  the 
purposes  of  this  enactment  also.”—  8,0,  B, 


Fv-153. 
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See.  2  ] 


Mines  and  Minerals 


(d)  “Gazette”  means  the  Travancore  Government 

Gazette : 

(e)  “  Inspector”  means  an  Inspector  of  Mines  appointed 

under  this  Regulation  and  includes  a  District 
Magistrate  when  exercising  any  power  or  perform¬ 
ing  any  duty  of  an  Inspector  which  he  is  empower¬ 
ed  by  this  Regulation  to  exercise  or  perform  : 

(/)  “Mine”  means  any  excavation  whether  subterrane- 
an  or  not,  where  any  operation  for  the  purpose  of 
searching  for,  or  obtaining,  minerals  has  been  or 
is  being  carried  on,  and  includes  all  works,  machi¬ 
nery,  tramways  and  sidings,  whether  above  or 
below  ground,  in  or  adjacent  to  or  belonging  to  a 


Provided  that  it  shall  not  include  any  part  of  such 
premises  on  which  a  manufacturing  process  is  being 
carried  on,  unless  such  process  is  a  process  for 
coke-making  or  the  dressing  of  minerals  : 

(g)  “  Owner  ”,  when  used  in  relation  to  a  mine,  means  any 

person  to  whom  a  lease  or  license  is  given  by  the 
Government  to  work  a  mine  or  to  prospect  for 
metals  or  minerals  and  includes  a  contractor  who 
may  be  engaged  to  do  any  work  or  part  of  it : 

(h)  “  Prescribed  ’ '  means  prescribed  by  Rules  made  under 

this  Regulation: 

(i)  “  Qualified  medical  practitioner  ”  means  any  person 

declared  by  the  Government  by  Notification  in  the 
Gazette  to  be  a  qualified  medical  practitioner  for 
the  purposes  of  this  Regulation  : 


Sec.  2  (1)  (/) :  The  original  BUI  adopt¬ 
ed  the  definition  in  the  Indian  Aot  which 
does  not  oontain  the  words  “whether  sub¬ 
terranean  or  not.”  These  wordB  ware  in¬ 
serted  by  the  Seleot  Committee. 

See.  2  (1)  (gr) :  The  Indian  Act  defines 
the  term  thus “  ‘Owner’,  when  used  in 
relation  to  a  mine,  means  any  person  who  is 
the  Immediate  proprietor  or  lessee  or  oo- 
oupler  of  the  mine  or  of  any  part  thereof, 
bat  does  nqt  Iqolude  a  person  who  merely 


receives  a  royalty,  rent  or  fine  from  the 

mine  subject  to  any  lease,  grant  or  license 
for  the  working  thereof,  or  is  merely  the 
owner  of  the  soil  and  not  interested  in  the 
minerals  of  the  mine ;  bat  any  contractor 

of  shall  be  snbjeot  to  this  Aot  in  liko  man- 
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(j)  “  Serious  bodily  injury  ’’  means  any  injury  which  in¬ 

volves,  or  in  all  probability  will  involve,  the  per¬ 
manent  loss  of  the  use  of,  or  permanent  injury  to, 
any  limb,  or  the  permanent  loss  of  or  injury  to  the 
sight  or  hearing,  or  the  fraoture  of  any  limb  or  the 
enforced  absence  of  the  injured  person  from  work 
for  a  period  exceeding  twenty  days : 

(k)  “  Week  ”  means  the  period  between  midnight  on 

Saturday  night  and  midnight  on  succeeding  Satur¬ 
day  night. 

(■2)  (a)  For  the  purposes  of  this  Regulation  the  expression 
“  mineral  ”  shall  not  include  common  sand,  oom- 
mon  clay,  laterite,  or  gravel. 

(6)  Our  Government  may,  by  Rules  made  from  time  to 
time,  declare  any  substance  to  be  not  a  mineral  for 
the  purposes  of  this  Regulation. 


See.  2  (2):  This  Sah-seofeion  is  net 

original  Bill.  When  the  Bill  was  consider¬ 
ed  by  the  Council,  the  Snb-seotion  waB  add¬ 
ed  on  the  motion  of  the  Official  Member  in 
oharge  who  said  : — 

“When  the  definition  of  -mine’  was  in 

of  this  House  to  the  fact  that  the  main  ob¬ 
ject  of  the  Government  in  passing  this  Be- 
gulatlon  was  to  regulate  the  labour  condi¬ 
tions.  The  proprietory  right  over  the  mi¬ 
nerals  was  already  dealt  with  by  another 
enactment,  the  Minerals  Proclamation  and 
we  are  not  concerned  with  that  in  this  Bill, 
Oor  dominant  objeot  1b  to  provide  for  labour 
oonditions.  Therefore  it  was  necessary  to 
give  a  wide  import  to  the  term  “Minerals” 
and  thereby  also  to  “Mines.”  Bestrictions 
imposable  on  mines  in  general  may,  it  was 

feared,  be  imposed  on  quarries  from  whioh 

day  ana  laterite  are  quarried.  I  gave  an 
assurance  that  such  matters  may  be  exclud¬ 

ed  from  the  term  ‘minerals’  and  therefore 
such  quarries  from  “mines”  too.  *  If  the 

main  object  of  the  Bill  is  to  regulate  labour 
conditions  then  granite  cannot  be  exoluded. 


In  the  working  of  granite,  blasting  may  be 
necessary  and  the  breaking  of  granite 
blocks  into  blue  metal  may  have  to  bs  done. 
The  conditions  of  labour  in  these  operations 

are  not  always  suoh  as  should  be  left  with¬ 

out  control.  Therefore  I  did  not  want  to 
exolnde  granite  from  the  oategory  of  mi¬ 
nerals.  If  that  is  exoluded,  then  granite 
quarry  can  never  bo  a  mine.  Then  women 

Government  can  exeroise  no  restriction 

there.  *  * 

“The  House  apprehended  that  it  mineral 
is  not  defined,  then  day  and  laterite  quar¬ 
ries  will  also  go  into  the  oategory  of  mines 
and  Government  would  impose  restrictions 
thereon.  Therefore  I  agreed  that  I  would 
bring  in  an  amendment.  It  will  be  danger¬ 
ous  to  exolnde  granite  from  “minerals.” 
If  a  granite  quarry  can  never  he  a  mine, 
then  none  of  the  oonditions  and  restrictions 
imposed  by  this  Bill  will  apply; 

I  have  pat  in  another  clause,  Clause  (b) 
to  say  that  Government  may  exolnde  any 

substanoe  from  being  classed  as  mineral.”— 

L.  0.  P,  dated  ll-llt-lSt?, 
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mines  and  Minerals 
Chapter  II. 

Prospection  for  Metals  and  Minerals. 

3.  (1)  Whenever  it  appears  to  any  officer  of  the  Government 

Notios  before  prospect-  aPPoint0i  ™  this  behalf  that  any  metal  or  mineral 
ingland  not  belonging  may  be  found  beneath  the  surface  of  any  land, 
to  Government.  which  is  not  land  belonging  to  the  Government,  and 

that  the  examination  of  the  sub-soil  in  such  land  is  necessary  or  desirable, 
such  officer  shall  give  notice,  in  the  manner  prescribed,  of  his  intention  to 
survey  the  land  and  examine  the  sub-soil. 

(2)  It  shall  be  lawful  to  the  officer  who  gives  notice  under 
Sub-section  (1)  at  any  time  after  fourteen  days  of  the  date  of  such 
notice — 

(a)  to  enter  upon  and  survey  such  land  ; 

(5)  to  dig  or  bore  into  the  sub-soil,  and  to  take  samples 
of  such  sub-soil ; 

(c)  to  place  marks,  and  cut  trenches,  and  whore  neces¬ 

sary  to  cut  down  and  clear  away  any  part  of  any 
standing  crop,  fence  or  jungle  ; 

(d)  to  do  all  other  acts  necessary  to  ascertain  the  exist¬ 

ence  and  extent  of  any  metal  or.  mineral  believed 
to  exist  in  such  land. 

(3)  The  acts  referred  to  in  Sub-section  (2)  may  be  performed 
either  by  the  officer  who  gives  notice,  or  such  other  person  whom  he 
authorises  in  writing  to  perform  such  acts. 

4.  (1)  The  officer  mentioned  in  Section  3  shall,  at  the  time  of 
Payment  of  compea-  such  entry,  pay  or  tender  payment  for  any  damage 

ntion,  which  may  be  done  by  the  acts  aforesaid  ;  and  in 

case  of  dispute  as  to  the  sufficiency  of  the  amount  so  tendered,  he  shall 
at  once  refer  the  dispute  to  the  decision  of  the  Dewan  Peishkar  of  the 
Divison  in  which  the  land  is  situate  and  shall  forward  with  his  reference 
a.  written  statement  of  the  particulars  of  the  damage  anticipated  and  of 
the  amounts  tenderad  in  respect  of  each  of  such  particulars.  The  Dewan 
Peishkar  or,  if  so  authorised  by  him,  any  Division  Assistant  or  Tahsildar 
subordinate  to  him  shall  adjudge  the  amount  of  the  compensation  and 
payment  shall  be  made  accordingly. 

Chapter  ii'.  Sea  njio  andot  Preamble. 
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(2)  Nothing  in  this  Section  shall  debar  any  party  dissatisfied 
with  the  amount  adjudged  as  hereinbefore  provided  for  from  suing  in  Our 
Civil  Courts  for  the  determination  and  decree  of  a  proper  amount  of  com¬ 
pensation  in  respect  of  the  damage  anticipated  at  the  time  of  the  tender 
or  in  respect  of  any  damage  not  so  anticipated. 

5.  The  Government  may  make  Buies— 

Powar  of  Govern-  (a)  as  to  the  mode  of  service  of  notice  under  Section  3 ; 
men*  to  make  Rules.  ^  mode  of  enquiry  to  be  made  in  cases  of 
reference  under  Section  4 ;  and 
(c)  generally  to  carry  out  the  provisions  of  this 
Chapter. 

-  f 

Chapter  HI. 

Inspectors. 

6.  (1)  The  Government  may,  by  Notification  in  the  Gazette, 

inspectors.  appoint  a  duly  qualified  person  to  be  the  Inspector 

of  Mines  throughout  Travancore. 

(2)  The  Inspector  of  Mines  appointed  under  this  Section 
shall  be  deemed  to  be  a  public  servant  within  the  meaning  of  the  Travan¬ 
core  Penal  Code. 

(3)  No  person  shall  be  appointed  to  be  an  Inspector  or  hav-', 
ing  been  appointed  shall  continue  to  hold  such  office  who  is  or  becomes  ■ 
directly  or  indirectly  interested  in  any  mine  or  mining  right  in  Travan-r 


(4)  When  Buies  are  made  under  this  Begulation,  the  Inspec¬ 
tor  shall  give  information  to  owners,  agents  and  managers  of  mines  as  to 
any  Buies  which  concern  them  respectively,  and  as  to  the  places  where 
copies  of  such  Buies  may  be  obtained. 

7.  The  District  Magistrate  may  exercise  the  powers  and  perform 

the  duties  of  an  Inspector  subject  to  the  general  or 
Magtatates.0*  Dlsfclloti  special  orders  of  Government : 

Provided  that  nothing  in  this  Section  shall  be  deemed  to  empower 
a  District  Magistrate  to  exercise  any  of  the  powers  conferred  by  Section 
17  or  Section  30. 

8.  The  Inspector  may — 

Powers  of  inspector  (rt)  make  such  examination  and  enquiry  as  he 
01  Min6B-  thinks  fit,  in  order  to  ascertain  whether  the 


See,  9] 
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provisions  of  this  Regulation  and  of  the 
Rules  and  bye-laws  and  of  any  orders  made 
thereunder  are  observed  in  the  case  of  any 

(6)  with  such  assistants  (if  any)  as  lie  thinks  fit,  enter,  in¬ 
spect  and  examine  any  mine  or  any  part  thereof  at  all 
reasonable  times  by  day  or  by  night,  but  not  so  as  un¬ 
reasonably  to  impede  or  obstruct  the  working  of  the 


(e)  examine  into  and  make  inquiry  respecting  the  state  and 
condition  of  any  mine  or  any  part  thereof,  the  ventila¬ 
tion  of  the  mine,  the  sufficiency  of  the  bye-laws  for  the 
time  being  in  force  relating  to  the  mine  and  all  matters 
and  things  connected  with  or  relating  to  the  safety  of 
the  persons  employed  in  or  about  the  mine. 

9.  Any  person  in  the  service  of  the  Government  duly  authorised 
Powers  of  s  eeial  Of  ^  a  sPe0‘a’'  order  in  writing  of  the  Inspector  in  this 

fioer  to  enter,  measure,  behalf  may,  for  the  purpose  of  surveying,  levelling, 
6to'  or  measuring  in  any  mine,  after  giving  not  less  than 

three  days’  notice  to  the  manager  of  such  mine,  enter  the  mine,  and  may 
survey,  level  or  measure  the  mine  or  any  part  thereof  at  any  reasonable 
time  by  day  or  night,  but  not  so  as  unreasonably  to  impede  or  obstruct 
the  working  of  the  mine. 

10.  Every  owner,  agent  and  manager  of  a  mine  shall  afford  the 

Inspector  and  every  person  authorised  under  Section 
6dto°impetitors? a,£f0rd’  9  all  reasonable  facilities  for  making  an  entry,  in¬ 
spection,  survey,  measurement,  examination  or  in¬ 
quiry  under  this  Regulation. 

11.  (1)  All  copies  of,  and  extracts  from,  registers  or  other  records 
Tntnm.tin,  acquired  appertaining  to  any  mine,  and  all  other  information 

to  tie  regarded  as  strict-  acquired  by  the  Inspector  or  by  any  one  assisting 
ly  confidential.  him,  in  the  course  of  an  inspection  of  any  mine  un¬ 

der  this  Regulation,  or  acquired  by  any  person  authorised  under  Section 
9,  shall  be  regarded  as  strictly  confidential. 


Sec.  II:  In  the  Indian  Act,  the  wording  exercise  of  his  duties  thereunder,  shall  bo 
at  the  end  of  Sub-section  (1)  is:— “in  tbs  regarded  as  confidential." 
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(2)  If  the  Inspector  or  any  person  referred  to  in  Sub-section 
(1)  discloses,  to  any  one  other  than  a  Magistrate  or  an  officer  to  whom 
he  is  subordinate,  any  Buch  information  as  aforesaid  without  the  consent 
of  the  Government,  he  shall  be  punished  with  imprisonment  which  may 
extend  to  six  months  and  shall  also  be  liable  to  fine. 

(3)  No  Court  shall  proceed  to  the  trial  of  any  offence  under 
this  Section  except  on  complaint  made  by  order  of,  or  under  authority 
from,  the  Government  or  made  by  a  person  aggrieved  by  the  offence. 


Chapter  IV. 


Mining  Operations  and  Management  of  Mines. 

12.  The  owner,  agent  or  manager  of  a  mine  shall  in  the  case  of 

an  existing  mine  within  one  month  from  the  com- 
Notwa  regarding  mines.  menoement  0£  jjjjg  Regulation  or  in  the  case  of  a 
new  mine  within  three  months  after  the  commencement  of  mining  oper¬ 
ations  give  to  the  District  Magistrate  of  the  district  in  which  the  mine  is 
situated  notice  in  writing  in  such  form  and  containing  such  particulars 
relating  to  the  mine  as  may  be  prescribed, 

13,  (1)  Save  as  may  be  otherwise  prescribed,  every  mine  shall  be 

under  one  manager  who  shall  have  the  prescribed 
Managers.  qualifications  and  shall  be  responsible  for  the  con¬ 

trol,  management  and  direction  of  the  mine  and  the  owner  or  agent  of 
every  mine  shall  appoint  himself  or  some  other  person  having  such  qua¬ 
lifications  to  bo  such  manager. 

(2)  if  any  mine  is  worked  without  there  being  a  manager  for 
the  mine  as  required  by  Sub-section  (1),  the  owner  and  agent  shall  each 
be  deemed  to  have  contravened  the  provisions  of  the  Section. 


14.  (1)  The  owner,  agent  and  manager  of  every  mine  shall  be 
Duties  and  responsibi  resPonsible  that  all  operations  carried  on  in  connsc- 
lities  of  owners,  agents  tion  therewith  are  conducted  in  accordance  with 
and  managers.  the  provisions  of  this  Regulation  and  of  the  Rules 

and  bye-laws  and  of  the  orders  made  thereunder. 

(2)  In  the  event  of  any  contravention  of  any  snob  provisions 
by  any  person  whomsoever,  the  owner,  agent  and  manager  of  the  mine 
shall  each  be  deemed  also  to  be  guilty  of  such  contravention  unless  he 
proves  that  he  had  taken  ail  reasonable  means,  by  publishing  and  to  the 
best  of  his  power  enforcing  those  provisions,  to  prevent  such  contraveq- 
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Provided  that  the  owner  or  agent  shall  not  be  so  deemed  if  he 
proves — 

(а)  that  he  was  not  in  the  habit  of  taking,  and  did  not 

in  respect  of  the  matter  in  question  take,  any  part 
in  the  management  of  the  mine ; 

(б)  that  he  had  made  all  the  financial  and  other  provi¬ 

sions  necessary  to  enable  the  manager  to  carry  out 
his  duties ;  and 

(c)  that  the  offence  was  committed  without  his  know¬ 
ledge,  consent  or  connivance. 

(S)  Save  as  hereinbefore  provided,  it  shall  not  be  a  defence 
in  any  proceedings  brought  against  an  owner  or  agent  of  a  mine  under 
this  Section  that  a  manager  of  the  mine  has  been  appointed  in  accord¬ 
ance  with  the  provisions  of  this  Regulation. 


Chapter  V. 


Provisions  as  to  Health  and  Safety. 
i  15.  There  shall  be  provided  and  maintained  for  every  mine,  lat- 
\  0oaBeeTanoy  rine  and  urinal  accommodation  of  such  kind  and  on 

such  scale,  and  such  supply  of  water  fit  for  drinking, 
as  may  be  prescribed.' 


16.  At  every  mine  in  respect  of  which  the  Government  may,  by 
Medioal  a  lianoes  Notification  in  the  Gazette,  declare  this  Section  to 
1  a  10a  app  lances.  appjy;  3Uch  supply  of  ambulances  or  stretchers,  and 
of  splints,  bandages  and  other  medical  requirements,  as  may  be  pre¬ 
scribed,  shall  be  kept  reidy  at  hand  in  a  convenient  place  and  in  good  and 
serviceable  order. 


17.  (1)  If,  in  any  respect  which  is  not  provided  against  by  any 
express  provision  of  this  Regulation  or  of  the  Rules 

Powers  of  Inspectors  ,,  e  -  0  _ 

when  oauses  of  clanger  or  bye-laws  or  of  any  orders  made  thereunder,  it  ap- 
or°whea  Pears  to  the  Inspector  that  any  mine,  or  any  part 
employment  of  persons  thereof  or  any  matter,  thing  or  practice  in  or  con- 
is  dangerons.  nected  with  the  mine,  or  with  the  control,  manage¬ 

ment  or  direction  thereof  is  dangerous  to  human  life  or  safety,  or  defect, 
ive  so  as  to  threaten,  or  tend  to,  the  bodily  injury  of  any  person,  he  may 
give  notice  in  writing  thereof  to  the  owner,  agent  or  manager  of  the 
mine,  and  shall  state  in  the  notice  the  particulars  in  which  he  considers 
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the  mine  or  part  thereof,  or  the  matter,  thing  or  practice,  to  be  dangerous 
or  defective  and  require  the  same  to  be  remedied  within  such  time  as  he 
may  specify  in  the  notice. 

(2)  If  the  Inspector  is  of  opinion  that  there  is  urgent  and 
immediate  danger  to  the  life  or  safety  of  any  person  employed  in  any 
mine  or  part  thereof,  he  may,  by  an  order  in  writing  containing  a  state¬ 
ment  of  the  grounds  of  his  opinion,  prohibit,  until  the  danger  is  removed, 
the  employment  in  or  about  the  mine  or  part  thereof  of  any  person  whose 
employment  is  not  in  his  opinion  reasonably  necessary  for  the  purpose 
of  removing  the  danger. 

(3)  The  Inspector  making  a  requisition  under  Sub-section 
(1)  or  an  order  under  Sub-section  (2)  shall  forthwith  report  the  same  to 
the  Government  and  shall  inform  the  owner,  agent  or  manager  of  the 
mine  that  such  report  has  been  bo  made. 

(4)  If  the  owner,  agent  or  manager  of  a  mine  objects  to  the 
requisition  made  under  Sub-section  (1)  or  to , an  order  made  by  the  Inspec¬ 
tor  under  Sub-section  (2),  he  may,  within  twenty  days  after  the  receipt  of 
the  notice  containing  the  requisition  or  of  the  order  as  the  case  may  he, 
send  his  objection  in  writing,  stating  the  grounds  thereof,  to  the  Govern¬ 
ment.  The  Government  may  either  of  their  own  accord  or  on  the  report  of 
the  commission  that  may  be  appointed  for  the  purpose  dispose  of  the 

^objection. 

(5)  Every  requisition  made  under  Sub-section  (1)  or  order 
made  under  Sub-section  (2)  shall  be  complied  with  pending  the  receipt  at 
the  mine  of  the  decision  of  Government : 

Provided  that  the  Government  may,  on  the  application  Of  the 
owner,  agent  or  manager,  suspend  the  operation  of  a  requisition  under 
Sub-section  (1)  pending  its  decision. 

(Q)  Nothing  in  this  Section  shall  affect  the  power  of  a  Magis¬ 
trate  under  Section  127  of  the  Criminal  Procedure  Code. 

18.  When  any  accident  occurs  in  or  about  a  mine  causing  loss  of 
Notice  to  be  given  ■life  or  serious  bodily  injury,  or  when  an  accidental 
of  aocidents.  explosion,  ignition,  outbreak  of  fire  or  irruption  of 

water  occurs  in  or  about  a  mine,  the  owner,  agent  or  manager  of  the 
mine  shall  give  such  notice  of  the  occurrence  to  such  authorities  and  in 
such  form,  and  within  such  time,  as  may  be  prescribed. 
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19.  (1)  When  any  accidental  explosion,  ignition,  outbreak  of  fire 
Power  of  Government  or  irruption  of  water  or  other  accident  has  occurred 
toappomt  ^Oonrt  of  far  in  or  about  any  mine,  the  Government,  if  they  are 
ofaents.m  °aaeS  a°"  of  opinion  that  a  formal  inquiry,  into  the  causes  of 
and  circumstances  attending  the  accident,  ought  to 
be  held,  may  appoint  a  competent  person  to  hold  such  inquiry  ;  and  may 
also  appoint  any  person  or  persons  possessing  legal  or  special  knowledge 
to  act  as  assessor  or  assessors  in  holding  fhe  inquiry. 


(•2)  The  person  appointed  to  hold  any  such  inquiry  shall 
have  all  the  powers  of  a  Civil  Court  under  the  Code  of  Civil  Procedure, 
1100,  for  the  purpose  of  enforcing  the  attendance  of  witnesses  and  com¬ 
pelling  the  production  of  documents  and  material  objects  ;  and  every  per¬ 
son  required  by  such  person  as  aforesaid  to  furnish  any  information 
shall  be  deemed  to  be  legally  bound  to  do  so  within  the  meaning  of  Sec¬ 
tion  169  of  the  Travaneore  Penal  Code. 


(3)  Any  person  holding  an  inquiry  under  this  Section  may 
exercise  such  of  the  powers  of  the  Inspector  under  this  Regulation  as  he 
may  think  it  necessary  or  expedient  to  exercise  for  the  purposes  of  the 
inquiry. 


(4)  The  person  holding  an  inquiry  under  this  Section  shall 
make  a  report  to  the  Government  stating  the  causes  of  the  accident  and 
its  circumstances,  and  adding  any  observations  which  he  or  any  of  the 
assessors  may  think  fit  to  make. 

20.  The  Government  may  cause  any  report  submitted  by  the 
commission  under  Section  17  or  by  a  Court  of  in- 

Pabliaation  o£  reports.  .  ,  Q  .  ,n  ,  , 

quiry  under  Section  19  to  be  published  at  such  time 
and  in  such  manner  as  they  may  think  fit. 


Chaptbb  VI. 

Hours  and  Limitation  of  Employment. 

21.  No  person  shall  be  employed  in  a  mine — 

(a)  on  more  than  six  days  in  any  one  week, 

•  Hours  of  employment.  ^  ;f  ho  works  above  ground,  for  more  than  fifty- 
four  hours  in  any  one  week, 

Sec.  .21  The  corresponding  Seotion  person  shell  be  employed  fa  a  mine— (a)  on 
31  of  the'Xndfan  Aot  is*,  as  follows “No  more  than  six  days  in  any  one  week,  (6)  if 
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(e)  if  he  works  below  ground,  for  more  than  forty- 
two  hours  in  any  one  week,  and 
( d )  for  more  than  eleven  hours  a  day. 


below  ground,  for  more  than  fifty-font 
hours  in  any  one  week.”  , 

(1)  This  was  adopted  in  the  original 
Bill  and  passed  by  the  Select  Committee. 
When  the  Bill  was  oofisideredbv  the  Conn- 


fact  that  a  less  number  of  hours  is  prescrib¬ 
ed  for  work  below  the  gronnd  than  for 
work  above  the  ground.  In  that  ease,  I 
have  suggested  that  the  number  of  hours 
should  be  limited  to  forty.two  because  it 
is  more  exhausting  work.  As  the  main 
object  of  the  Bill  is  to  safeguard  the  health 


See.  22  ] 
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Nothing  in  Section  21  shall  apply  to  persons  .who  may  hy 
staff.  Buies  be  defined  to  be  persons  holding  positions  of 
supervision  or  management  employed  in  a  con¬ 


fidential  capacity. 


23.  In  case  of  an  emergency  involving  serious  risk  to  the  safety 
Exemption  irom  pro-  of  the  milie  01  of  persons  employed  therein,  the 

™ions  regarding  em-  manager  may,  subject  to  the  provisions  of  Section 
17,  permit  persons  to  be  employed  in  contravention 
of  Section  21  on  such  work  as  may  be  necessary  to  protect  the  safety  of 
the  mine  or  of  the  persons  employed  therein  : 

Provided  that,  where  such  occasion  arises,  a  record  of  the  fact 
shall  immediately  be  made  by  the  manager  and  shall  be  placed  before  the 
Inspector  at  his  next  inspection  of  the  mine. 

24.  No  child  shall  be  employed  in  a  mine,  and  no  woman  or  child 
Beatriotion  as  to  shall  he  allowed  to  be  present  in  any  part  of  a  mine 

women  and  children,  ,  .  .  .  ,  ,  . ,  - 

which  is  below  the  ground. 
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25.  No  woman  shall  be  employed  in  a  mine  before  six  o’clock  in 
Restriction  as  to  the  the  morning  or  after  six  o’clock  in  the  evening, 
employment  of  women, 

what  I  heard  from  the  learned  Law  Mem-  oentage  of  drinking  amongst  the  miners  is 


Sec.  26 ) 
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26.  (1)  If  any  question  arises  between  the  Inspector  and  the 
Disputes  as  to  age  manager  of  any  mine  as  to  whether  any  person  is  a 

child,  the  question  shall,  in  the  absence  of  a  certi¬ 
ficate  as  to  the  age  of  such  person  granted  in  the  prescribed  manner,  be 
referred  by  the  Inspector  for  deoision  to  a  qualified  medical  practitioner. 

(2)  Every  certificate  as  to  the  age  of  a  person  which  has  been 
granted  in  the  prescribed  manner  and  any  certificate  granted  by  a  quali¬ 
fied  medical  practitioner  on  a  reference  under  Sub-section  (1)  shall,  for 
the  purposes  of  this  Regulation,  be  conclusive  evidence  as  to  the  age  of 
the  person  to  whom  it  relates. 

27.  For  every  mine  there  shall  be  kept  in  the  prescribed  form  and 

Begister  o£  employees.  Pla0e  a  r6§ister  °f  a11  P6r80ns  6mPl0y6d  in  fche 

of  their  hours  of  work,  of  their  days  of  rest  and  of 
the  nature  of  their  respective  employments. 


Rules  and  Bye-laws. 

28.  The  Government  may,  by  Notification  in  the  Gazette,  make 
io"m2e  B.ule«Tarnmen*  ■tiudes  insistent  with  the  Regulation  for  all  Or  any 
of  the  following  purposes : — 

(®)  for  prescribing  the  qualifications  to  be  required  by  a  per¬ 
son  for  appointment  as  inspector; 

(6)  for  prescribing  and  regulating  the  duties  and  powers  of 
the  Inspector  in  regard  to  the  inspection  of  mines 
under  this  Regulation ; 

(c)  for  prescribing  the  duties  of  owners,  agents  and  managers 

of  mines  and  of  persons  acting  under  them  ; 

(d)  for  prescribing  the  qualifications  of  managers  of  mines  and 


(e)  for  regulating  the  manner  of  ascertaining  by  examination 
or  otherwise,  the  qualifications  of  managers  of  mineB 
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and  of  persona  acting  under  them,  and  the  granting  and 
renewal  of  certificates  of  competency  ; 

(/)  for  filing  the  fees,  if  any,  to  be  paid  in  respect  of  such 
examinations  and  of  the  grant  and  renewal  of  such  cer¬ 
tificates  ; 

(g)  for  determining  the  circumstances  in  which  and  the  con¬ 

ditions  subject  to  which  it  shall  be  lawful  for  more 
mines  than  one  to  be  under  a  single  manager,  or  for  any 
mine  or  mines  to  be  under  a  manager  not  having  the 
prescribed  qualifications ; 

(h)  for  providing  for  the  making  of  inquiries  into  charges  of 

misconduct  or  incompetency  on  the  part  of  managers 
of  mines  and  persons  acting  under  them  and  for  the 
suspension  and  cancellation  of  certificates  of  com¬ 
petency  ; 

(i)  for  regulating,  subject  to  the  provisions  of  the  Travancore 

Explosives  Regulation  and  of  any  Rules  made  there¬ 
under,  the  storage  and  use  of  explosives ; 

(j )  for  prohibiting,  restricting  or  regulating  the  employment 

in  mines  or  in  any  class  of  mines  of  women  on  parti¬ 
cular  kinds  of  labour  which  are  attended  by  danger  to 
the  life,  safety  or  health  of  such  women  ; 

( Jc )  for  providing  for  the  safety  of  the  persons  employed  in  a 
mine  their:  means  of  entrance  thereinto  and  exit  there¬ 
from,  the  number  of  shafts  or  outlets  to  bo  furnished, 
and  the  fencing  of  shafts,  pits,  outlets,  pathways,  and 
subsidences  ; 

(Z)  for  providing  for  the  safety  of  the  roads  and  working 
places  in  mines,  including  the  siting  and  maintenance 
of  pillars  and  the  maintenance  of  sufficient  barriers 
between  mine  and  mine ; 

(to)  for  providing  for  the  ventilation  of  mines  and  the  action 
to  be  taken  in  respect  of  dust  and  noxious  gases  ; 

(n)  for  providing  for  the  care,  and  the  regulation  of  the  use 
of  all  machinery  and  plant  and  of  all  electrical  appar¬ 
atus  used  for  signalling'  purposes ; 
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(o)  for  requiring  and  regulating  the  use  of  safety  lamps  in 

mines ; 

( p )  for  providing  against  dangers  arising  out  of  the  accumu¬ 

lation  of  water  in  mines  ; 

(q)  for  proscribing  the  notices  of  accidents  and  dangerous  oc¬ 

currences,  and  the  notices,  reports  and  returns  of  miner¬ 
al  output,  the  persons  employed  and  other  matters  pro¬ 
vided  for  by  Rules,  to  be  furnished  by  owners,  agents 
and  managers  of  mines  and  for  prescribing  the  forms 
of  such  notices,  returns  and  reports,  the  persons  and 
authorities  to  whom  they  are  to  be  furnished,  the  parti¬ 
culars  to  be  contained  in  them  and  the  time  within 
which  they  are  to  be  submitted ; 

(r)  for  prescribing  the  plans  to  be  kept  by  owners,  agents  and 

managers  of  mines  and  the  manner  and  places  in  which 
such  plans  are  to  be  kept  for  purposes  of  record  ; 

(Si  for  regulating  the  procedure  on  the  occurrence  of  acoidents 
or  accidental  explosions  or  ignitions  in  or  about  mines; 

(t)  for  prescribing  the  form  of,  and  the  particulars  to  be 

contained  in,  the  notice  to  be  given  by  the  owner,  agent 
or  manager  of  a  mine  under  Section  12  ; 

( u )  for  prescribing  the  notice  to  be  given  by  the  owner,  agent 

or  manager  of  a  mine  before  mining  operations  are 
commenced  at  or  extended  to  any  point  within  fifty 
yards  of  any  public  work  or  classes  of  public  works 
which  the  Government  may,  by  general  or  special 
crder,  specify  in  this  behalf ; 

(«)  for  providing  for  the  composition  of  any  commission  re¬ 
ferred  to  in  Section  17  and  regulating  the  procedure 
to  be  followed  by  such  commission ; 

(w)  for  providing  for  the  appointment  of  courts  of  inquiry 
under  Section  19,  for  regulating  the  procedure  and 
powers  of  such  courts,  for  the  payment  of  travelling 
allowance  to  the  members,  and  for  the  recovery  of  ex¬ 
penses  of  such  courts  from  the  manager,  owner  or 
agent  of  the  mine  concerned  ; 
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(x)  for  prescribing  the  scale  of  latrine  and  urinal  accommoda¬ 

tion  to  be  provided  at  mines,  the  provision  to  be  made 
for  the  supply  of  drinking  water,  the  supply  and  main¬ 
tenance  of  medical  appliances  and  comforts,  the  form¬ 
ation  and  training  of  rescue  brigades  and  the  training 
of  men  in  ambulance  work  ; 

(y)  for  defining  the  persons  who  shall,  for  the  purposes  of 

Section  22,  be  deemed  to  be  persons  holding  positions 
of  supervision  or  management  or  employed  in  a  con¬ 
fidential  capacity ; 

(z)  for  prohibiting  the  employment,  in  mines,  of  persons  or 

any  class  of  persons  who  have  not  been  certified  by  a 
qualified  medical  practitioner  to  be  more  than  14  years 
of  age,  and  for  prescribing  the  manner  and  the  circum¬ 
stances  in  which  such  certificates  may  be  granted  and 
revoked  ; 

(aa)  for  prescribing  the  form  of  register  required  by  Sec¬ 

tion  27  ; 

(ab)  for  prescribing  the  abstract  of  this  Regulation  and  the 

vernacular  in  which  the  abstracts  and  the  Rules  and 
bye-laws  shall  be  posted  as  required  by  Sections  30 
and  31; 

(ac)  for  requiring  the  fenoing  of  any  mine  or  part  of  a  mine, 

whether  the  same  is  being  worked  or  not,  where  such 
fencing  is  necessary  for  the  protection  of  the  public ; 

(ad)  for  the  protection  from  injury,  in  respect  of  any  mine 

when  the  workings  are  discontinued,  of  property  vested 
in  the  Government  or  any  local  authority  or  railway 
company  ; 

(ae)  for  requiring  notices,  returns  and  reports  in  connection 

with  any  matter  dealt  with  by  Rules  to  be  furnished  by 
owners,  agents  and  managers  of  mines,  and  for  pre¬ 
scribing  the  forms  of  such  notices,  returns  and  reports, 
the  persons  and  authorities  to  whom  they  are  to  be 
furnished,  the  particulars  to  be  contained  in  them,  and 
the  times  within  which  they  are  to  bo  submitted  ;  and 

(af)  generally  to  provide  for  any  matter  not  provided  for  by 

this  Regulation  or  the  Rules,  provision  for  which  is 
required  in  order  to  give  effect  to  this  Regulation. 


Mines  and  minerals 


See.  S9 ) 

29.  (1)  The  power  to  make  Rules  conferred  by  Section  28  is 
Prior  publication  of  subject  to  the  conditions  of  the  Rules  being  made 

Bul8s'  after  previous  publication. 

(2)  The  date  to  be  specified  in  accordance  with  clause  (0)  of 
Section  6  of  the  Travancore  General  Clauses  Regulation,  II  of  1072,  as 
that  after  which  a  draft  of  rules  proposed  to  be  made  will  be  taken  under 
consideration,  shall  not  be  less  than  three  mouths  from  the  date  on 
which  the  draft  of  the  proposed  rules  is  published  for  general  information. 

(8)  Rules  shall  be  published  in  the  Gazette  and  on  such 
publication,  shall  have  effect  as  if  enacted  in  this  Regulation. 

30.  (1)  The  owner,  agent  or  manager  of  a  mine  may,  and  shall, 

Bye-laws.  if  called  upon  to  do  so  by  the  Inspector,  frame  and 

submit  to  the  Inspector  a  draft  of  such  bye-laws, 
not  being  inconsistent  with  this  Regulation  or  any  Rules  for  the  time 
being  in  force,  for  the  control  and  guidance  of  the  person  acting  in  the 
management  of,  or  employed  in,  the  mine  as  such  owner,  agent  or  man¬ 
ager  may  deem  necessary  to  prevent  accidents  and  provide  for  the  safety, 
convenience  and  discipline  of  the  persons  employed  in  the  mine. 

(2)  If  any  such  owner,  agent  or  manager — 

(as)  fails  to  submit  within  two  months  a  draft  of  bye-laws 
after  being  called  upon  to  do  so  by  the  Inspector, 

( b )  submits  a  draft  of  bye-laws  which  is  not  in  the  opinion 
of  the  Inspector  sufficient,  the  Inspector  may— 

(i)  propose  a  draft  of  suoh  bye-laws  as  appear 
to  him  to  be  sufficient,  or 
(ii)  propose  such  amendment  in  any  draft  sub¬ 
mitted  to  him  by  the  owner,  agent  or  man¬ 
ager  as  will,  in  his  opinion,  ■  render  it  suffi¬ 
cient, 

and  shall  send  such  draft  bye-laws  or  draft  amendments  to  the 
owner,  agent  or  manager,  as  the  case  may  be,  for  consideration. 

(3)  If  within  a  period  of  two  months  from  the  date  on  which 
any  draft  bye-laws  or  draft  amendments  are  sent  by  the  Inspector  to  the 
owner,  agent  or  manager,  under  the  provisions  of  Sub-section  (2),  the 
Inspector  and  the  owner,  agent  or  manager  are  unable  to  agree  as  to  the 
terms  of  the  bye-laws  to  be  made  under  Sub-section  (1),  the  Inspector 
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shall  refer  the  draft  bye-laws  for  settlement  to  such  officer  or  authority 
as  the  Government  may,  by  general  or  special  order,  appoint  in  this 
behalf. 

(4)  (a)  When  such  draft  bye-laws  have  been  agreed  to  by 

the  owner,  agent  or  manager  and  the  Inspector,  or 
when  they  are  unable  to  agree,  have  been  settled 
by  such  officer  or  authority  as  aforesaid,  a  copy  of 
the  draft  bye-laws  shall  be  sent  by  the  Inspector  to 
the  Government  for  approval. 

(6)  The  Government  may  make  such  modifications  of  the 
draft  bye-laws  as  they  think  fit. 

(c)  Before  the  Government  approve  the  draft  bye-laws, 

whether  with  or  without  modifications  there  shall 
be  published,  in  such  manner  as  the  Government 
may  think  best  adapted  for  informing  the  persons 
affected,  notice  of  the  proposal  to  make  the  bye¬ 
laws  and  of  the  place  where  copies  of  the  draft 
bye-laws  may  be  obtained,  and  of  the  time  (which 
shall  not  be  less  than  thirty  days)  within  which 
any  objections  with  reference  to  the  draft  bye-laws 
made  by  or  on  behalf  of  persons  affected,  should 
be  sent  to  the  Government. 

(d)  Every  objection  shall  be  in  writing  and  shall  state — 

(i)  the  specific  grounds  of  objection,  and 

(ii)  the  omissions,  additions  or  modifications 

asked  for. 

(e)  The  Government  shall  consider  any  objection  made 

within  the  required  time  by  or  on  behalf  of  persons 
appearing  to  them  to  be  affected,  and  may  approve 
the  bye-laws  either  in  the  form  in  which  they  are 
published  or  after  making  such  amendments  there¬ 
to  as  they  think  fit. 

(5)  The  bye-laws,  when  so  approved  by  the  Government,  shall 
have  effect  as  if  enacted  in  this  Regulation,  and  the  owner,  agent  or  man¬ 
ager  of  the  mine  shall  cause  a  copy  of  the  bye-laws  in  English  and  in 
such  vernacular  or  vernaculars  as  may  be  prescribed,  to  be  posted  up  in 
some  oonspiouous  place  at  or  near  the  mine  where  the  bye-laws  may  be 
conveniently  read  or  seen  by  the  persons  employed ;  and,  as  often  as  the 
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same  become  defaced,  obliterated  or  destroyed,  shall  cause  them  to  be  re¬ 
newed  with  all  reasonable  despatch. 

(6)  The  Government  may,  by  order  in  writing,  rescind,  in 
whole  or  in  part,  any  bye-laws  so  made,  and  thereupon  such  bye-law  shall 
cease  to  have  effect  accordingly. 

31.  There  shall  be  kept  posted  up  at  or  near  every  mins  in 

Posting  up  of  oxtiaots  and  in  such  vernacular  or  vernaculars  as 

from  Regulation  and  may  be  prescribed,  the  prescribed  abstracts  of  this 
Bnles'  Eegulation  and  Buies. 

Chapter  VIII 
Penalties  and  Procedure. 

32. '  (1)  Whoever  obstructs  the  Inspector  or  any  person  author- 

Obstruotion.  ised  under  Section  9  in  the  discharge  of  his  duties 

under  this  Eegulation,  or  refuses  or  wilfully  neglects 
to  afford  the  Inspector  or  such  person  any  reasonable  facility  for  making 
an  entry,  inspection,  examination  or  inquiry  authorised  by  or  under  this 
Eegulation  in  relation  to  any  mine,  shall  be  punishable  with  imprison¬ 
ment  for  a  term  which  may  extend  to  three  months;  or  with  fine  which 
may  extend  to  five  hundred  rupees,  or  with  both, 

(2)  Whoever  refuses  to  produce  on  the  demand  of  the  Inspec¬ 
tor  any  registers  or  other  documents  kept  in  pursuance  of  this  Eegulation, 
or  prevents  or  attempts  to  prevent  or  does  anything  which  he  has  reason 
to  believe  to  be  likely  to  prevent,  any  person  from  appearing  before  or 
being  examined  by  an  Inspecting  officor  acting  in  pursuance  of  his  duties 
under  this  Eegulation,  shall  be  punishable  with  fine  which  may  extend  to 
three  hundred  rupees. 

33.  Whoever — 

oordB^fo°ati011  °£  te"  counterfeits,  or  knowingly  makes  a  false  state¬ 
ment  in,  any  certificate,  or  any  official  copies  of 
certificate,  granted  under  this  Eegulation,  or 

(b)  knowingly  uses  as  true  any  such  counterfeit  or  false  certi¬ 

ficate,  or 

(c)  makes  or  produces  or  uses  any  false  declaration,  statement 

or  evidence  knowing  the  same  to  be  false,  for  the  pur¬ 
pose  obtaining  for  himself  or  for  any  other  person  a 
certificate,  or  .the  renewal  of  a  certificate,  under  this 
Eegulation  or  any  employm®Pt  in  a  inine,  or 
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(d)  falsifies  any  plan  or  register  or  record  the  maintenance  o£ 

which  is  required  by  or  under  this  Eegulation,  or 

(e)  makes,  gives,  or  delivers  any  plan,  return,  notice,  record 

or  report  containing  a  statement,  entry  or  detail  which 
is  not  to  the  best  of  his  knowledge  or  belief  true, 
shall  bo  punishable  with  imprisonment  for  a  term  which  may 
extend  to  three  months  or  with  fine  which  may  extend  to  five  hundred 
rupees,  or  with  both. 

34.  Any  person  who,  without  reasonable  excuse  the  burden  of 
Omission  to  iurnish  Pr0vino  which  shall  lie  upon  him,  omits  to  make  or 

plans,  etc.  furnish  in  the  prescribed  form  or  manner  or  at  or 

within  the  prescribed  time  any  plan,  return,  notice, 
register,  record  or  report  required  by  or  under  this  Eegulation  to  be  made 
or  furnished  shall  be  punishable  with  fine  which  may  extend  to  two 
hundred  rupees. 

35.  Whoever,  save  as  permitted  by  Section  23,  contravenes  any; 
Contravention  o£  pro-  provision  of  this  Regulation  or  of  any  Buie,  or  bye' 

pioymentof labour  em"  *aw  01  o£  ally  orl£er  made  thereunder  prohibiting,  n 
stricting  or  regulating  the  employment  or  preser ' 
of  persons  in  or  about  a  mine  shall  be  punishable  with  fine  which  m\ 
extend  to  five  hundred  rupees. 

36.  Whoever,  in  contravention  of  the  provisions  of  Section  ,lbr_ 
Notice  of  accidents.  fails  to  §ivs  notice  of  any  accidental  occurrence  shall, 

if  the  oco. _ unce  results  in  serious  bodily  injury,  be 

punishable  with  fine  which  may  extend  to  five  hundred  rupees,  or,  if  the 
occurrence  results  in  less  of  life,  fie  punishable  with  imprisonment  which 
may  extend  to  three  months  or  with  fine  whioh  may  extend  to  five  hun¬ 
dred  rupees,  or  with  both. 

37.  Whoever  contravenes  any  provision  of  this  Regulation  or 
Disobedience  oi  orders.  o£  any  Bole,  or  by-law  or  o £  any  order  made  there¬ 
under  for  the  contravention^  of  which  no  penalty  is 

hereinbefore  provided  shall  be  punishable  with  fine  which  may  extend  to 
one  thousand  rupees  and,  in  the  case  of  a  continuing  contravention,  with 
a  further  fine  which  may  extend  to  one  hundred  rupees  for  every  day  of 
which  the  offender  is  proved  to  havo  persisted  in  the  .contravention  after 
the  date  of  the  first  conviction. 


Mines  and  Minerals 


38.  (1)  Notwithstanding  anything  hereinbefore  contained,  who- 

„  ,  .  ever  contravenes  any  provision  of  this  Regulation 

Contravention  of  law  ,  _  ,  f  ,  ,  , 

with  dangerous  remits,  or  of  any  Rule,  or  bye-law  or  of  any  order  made 

thereunder,  shall  be  punishable,  if  such  contraven  - 
tion  results  in  loss  of  life,  with  imprisonment  which  may  extend  to  one 
year,  or  with  fine  which  may  extend  to  two  thousand  rupees,  or  with 
both ;  or,  if  such  contravention  results  in  serious  bodily  injury,  with  im¬ 
prisonment  which  may  extend  to  six  months  or  with  fine  which  may 
extend  to  one  thousand  rupees  or  with  both  ;  or,  if  such  contravention 
otherwise  causes  injury  or  danger  to  workers  or  other  persons  in  or 
about  the  mine,  with  imprisonment  which  may  extend  to  one  month,  or 
with  fine  which  may  extend  to  five  hundred  rupees  or  with  both. 

(2)  Where  a  person  having  been  convicted  under  this  Sec¬ 
tion  is  again  convicted  thereunder,  he  shall  be  punishable  with  double 
the  punishment  provided  by  Sub-section  (1). 

(3)  Any  Court  imposing,  or  confirming  in  appeal,  revision  or 
otherwise,  a  sentence  of  fine  passed  under  this  Section  may,  when 
passing  judgment,  order  the  whole  or  any  part  of  the  fine  recovered  to  be 

fid  as  compensation  to  the  person  injured,  or,  in  the  case  of  his  death, 
1  his  legal  representative  : 

Provided  that,  if  the  fine  is  imposed  in  a  case  which  is  subject  to 
ipeal,  no  such  payment  shall  be  made  before  the  period  allowed  for 
resenting  the  appeal  has  elapsed,  or  if  an  appeal  has  been  presented, 
-afore  the  decision  of  the  appeal. 

39.  No  prosecution  shall  be  instituted  against  any  owner,  agent 
Prosecution  of  owner,  or  manager  for  any  offence  under  this  Regulation 

agent  or  manager.  0XCept  at  the  instance  of  the  District  Magistrate  or 
on  complaint  made  by  a  person  aggrieved  by  the  offence. 


Regulation  hi  of  1103. 


[  Sec.  44 


40.  No  Court  shall  take  cognizance  of  any  offence  under  this 
Limitation  of  prose-  ®egulati°n  unless  complaint  theieof  has  been  made 

(ration.  within  six  months  of  the  date  on  which  the  offence 

is  alleged  to  have  been  committed. 

41.  No  Court  inferior  to  that  of  a  Magistrate  of  the  First  Class 
Oo  nuance  of  ofien-  slia11  try  any  offenoe  under  this  Regulation  which  is 

ces.  S  *  alleged  to  have  been  committed  by  any  owner,  agent 

or  manager  of  a  mine  or  any  offence  which  is  by 
this  .Regulation  made  punishable  with  imprisonment. 


42.  (1)  If  the  Court  trying  any  case  instituted  at  the  instance 

Reference  to  commie-  t'ie  ^District  Magistrate  under  this  Regulation  is 
sion  in  lien  of  prosecn-  of  opinion  that  the  case  is  one  which  should,  in  lieu 
1  n  in  cer  am  cases.  a  prosecution,  be  referred  to  a  commission,  it  may 

stay  the  criminal  proceedings,  and  report  the  matter  to  the  Government 
with  a  view  to  such  reference  being  made. 


(2)  On  receipt  of  a  report  under  Sub-section  (1),  the  Govern¬ 
ment  may- refer  the  case  to  a  commission,  or  may  direct  the  Court  to  pro¬ 
ceed  with  the  trial. 


Chapter  IX. 

Miscellaneous. 

43.  The  Government  may,  by  a  Notification  in  the  Gazette,  em¬ 
power  to  exempt  from  6mPt  any  l°0al  area  or  any  min9  or  group  or  class 
operation  of  Regnlation.  0f  mines  or  any  part  of  a  mine  or  any  class  of  per¬ 
sons  from  the  operation  of  all  or  any  specified  provisions  of  the  Regu¬ 
lation  : 


Provided  that  no  local  area  or  mine  or  group  or  class  of  mines 
shall  be  exempted  from  the  provisions  of  Section  24,  unless  it  is  also  ex¬ 
empted  from  the  operation  of  all  the  other  provisions  of  this  Regulation : 

Provided,  further,  that  any  such  exemption  may,  on  the  occur¬ 
rence  of  any  public  emergency,  be  granted  by  the  Government  by  an 
order  in  writing. 

44.  The  Government  may  reverse  or  modify  any  order  passed 
Power  to  alter  or  re-  ™der  this  Regulation  by  an  authority  subject  to 
soind  orders.  their  control. 
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Sec.  45] 

45.  No  suit,  prosecution  or  other  legal  proceeding  whatever  shall 

Sming.  li@  aoainst  any  person  for  anything  which  is  in  good 

faith  done  or  intended  to  be  done  under  this  Regu¬ 
lation. 

46.  (1)  Whenever  the  rights  in  respect  of  the  surfaoe  of  any  land 
Acquisition  of  land.  are  considered  necessary  for  the  prospecting  for  any 

mineral  or  the  successful  working  of  any  mine  or 
for  any  other  purpose  under  this  Regulation,  the  Government  may,  on 
payment  of  adequate  compensation,  acquire  such  right  to  such  an  extent 
""  and  for  such  time  as  may  he  deemed  fit  by  Government.  A  certificate 
in  writing  signed  by  the  Chief  Secretary  to  the  Government  shall  be  con- 
J  elusive  evidence  that  the  acquisition  of  any  right  as  stated  therein  is 

(  necessary,  and  no  Civil  Court  shall  question  the  right  to  make  such 

acquisition. 


(2)  The  compensation  due  on  acquisition  may  be  fixed  by 
t,  or  where  no  agreement  is  arrived  at,  by  the  decision  of  the 
District  Court  within  whose  local  limits  such  land  is  situate  on  a  referen¬ 
ce  .made  by  an  officer  empowered  by  the  Government  in  this  behalf  or  on 
an(  application  made  by  the  party  aggrieved.  After  such  reference  or  ap- 
pli  cation  the  provisions  of  the  Land  Acquisition  Regulation  shall,  as  far 
asy’knay  be,  apply  to  the  proceedings  before  the  Courts. 


■■  (3)  An  appeal  shall  lie  to  the  High  Court  from  the  decision 

off  the  District  Court,  and  payment  shall  be  made  according  to  the  final 
decision. 


/ 


(4)  The  provisions  of  the  Code  of  Civil  Procedure,  1100,  and 
of  the  Travancore  Limitation  Regulation  shall  apply,  as  far  as  may  be,  to 
proceedings  in  the  District  Court  and  in  the  High  Court. 


1  Aofc. 
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REGULATION  I  OF  1104. 


A  Regulation  further  to  amend  the  Abkari  Regulation,  IV  of  1073* 
as  amended  by  Regulation  IV  of  1074, 

Passed  by  Her  Highness  the  Maha  Rani  Regent  of  Travancore, 
under  date  the  12th  February  1929,  corresponding  with  the  1st 
Kumbham  1104,  under  Section  14  of  Regulation  II  of  1097. 
"Whereas  it  is  expedient  to  amend  the  Abkari  Regulation,  IV  of 
1073,  as  amended  by  Regulation  IV  of  1074,  for  the  purposes  hereinafter 
appearing;  It  is  hereby  enacted  as  follows 


Regn.  1  of  1104  :  I.  (1)  Objects  and  Rea¬ 
sons,— '"She  object  of  the  amendments  pro¬ 
posed  in  this  Bill  is  in  general  to  efieot  a 
more  far-reaching  control  of  the  use  of  in¬ 
toxicating  drngs,  especially  oooaine  and 
allied  preparations.  The  definition  of  “in¬ 
toxicating  drug”  ooonrting  in  Seotion  3  (11) 
of  the  Regulation  ie  sought  to  be  amended 
by  making  speoifio  mention  of  the  ooca  plant 

substances  may  be  prepared.  As  there  may 
be  eases  in  whioh  the  intoxicant-  nature  of 
any  preparation  or  substance  may  be  disput¬ 
ed,  an  “explanation”  is  also  proposed  to  be 
added  to  confer  power  on  Government  to 
declare  any  snbstanee  to  be  an  intoxicat¬ 
ing  drug.  The  cultivation  of  the  ganja 
and  the  cooa  plants  is  proposed  to  be 
absolutely  prohibited,  and  clauses  3,  4,  5 
and  6  of  the  Bill  relate  to  this  prohibition. 
Clause  7  of  the  Bill  relates  to  an  amend¬ 
ment  of  Seotion  67  of  the  Regulation.  As 
Section  67  stands,  medical  practitioners 
may,  without  any  of  the  restrictions  of  the 
Regulation,  deal  in  medicines  containing 
intoxioants  for  medicinal  purposes.  Even 
if  it  is  considered  necessary  in  any  case  to 
exeroise  control,  as  it  may  very  often  be, 
there  is  no  legal  provision  for  doing  so 
either  generally  or  in  respect  of  speoifio 
persons  or  speoifio  articles,  exoept  in  the 
matter  of  sales  which  may  be  controlled 
under  the  latter  part  of  Seotion  67.  it  is 
proposed  therefore  to  take  power  for  Go¬ 


vernment  to  oontrol  the  traffic  in  intoxio¬ 
ants  in  fit  oases  even  in  respeot  of  medical 
practitioners  and  the  medical  drugs  dealt 
with  by  them.  Oooasion  has  been  taken 
also  to  taka  power  for  Government  to  ex-  / 
empt  any  person  or  any  artiole  from  the  . 
provisions  of  the  Regulation  in  any  fit  case  . 
and  to  make  it  clear  that  medioal  praoti- . 
tioners  may  be  permitted  to  hold  possessioi  , 
of  liquor  also  and  prepare  it  into  mediol  . 
nes.”-  SOdR,;, 

(2)  In  introducing  the  Bill,  the  Official' 
Member  in  obarge  said  . 

“  The  central  objeot  of  the  Bill  is  to  pro.  ", 
vide  for  a  more  effective  oontrol  of  the 
traffic  in,  aud  the  use,  possession  and  trans¬ 
port  of,  intoxioants.  Of  these,  oocaine  is 
the  most  harmful  and  it  is  intended  by  this 
Bill  to  suppress  it  as  muoh  as  possible  con¬ 
sistently  with  medicinal  requirements  and 
the  oonvenienoe  of  the  publio.  There  are 
already  some  restrictions  in  this  respeot  in 
the  Regulation  and  Rules  now  in  force.  But 
the  International  Opium  Oonveniion  laid 
down  inter  alia  that  very  strict  control  of 
cocaine  and  other  intoxioants  should  be 
provided  for  ;  and  by  the  Treaty  of  Versail¬ 
les  the  British  Empire  has  agreed  to  give 
efieot  to  the  provisions  of  this  Convention. 
One  of  these  provisions  is  to  oontrol  striotly 
the  traffic  in  oooaine  ;  and  the  main  princi- 
pie  of  the  Bill  is  for  such  control.  The  de¬ 
finition  of  “intoxicating  drugs”  oontained 


IV-15G, 
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ABKARI  (AMENDMENT) 


in  Section  3  of  this  Hegnlation  is  at  present  druggists  and  medioal  praotitioners  and  the 


Regulation  I  oe  1104. 

1.  (1)  This  Regulation  shall  be  called  “  The  Abkari  (Amendment) 
«‘l»  and  oom-  Regulation  I  o£  1104”. 

(2)  It  extends  to  the  whole  of  Travaneors  and  shall  come  into 
i  at  once. 

2.  In  Section  3,  clause  (11)  of  the  Abkari  Regulation,  IV  of  1073,  as 
endment  of  Seo  am61ldea  by  Kognlation  lV  of  1074  (hereinafter  refer- 

red  to  as  the  said  Regulation), — 

(a)  after  the  words  “any  part  of  the  ganja",  the  words  “or  the 
coca"  shall  be  inserted  ; 

(1)  for  the  words  and  figures  “Regulation  VI  of  1063"  the  words 
and  figures  “Regulation  IV  of  1090"  shall  be  substituted  ; 


io  ganja  plant  shall  be  cultivated”  shall  be  omitted ; 


(6)  the  Section  so  amended  shall  be  numbered  an  Sub-section  (1) 
of  Section  10  and  the  following  shall  be  added  as  Sub-  ; 
section  (D),  namely, — 

“(2)  The  cultivation  of  the  ganja  and  the  coca  plant  is  absolutely 
prohibited." 

4.  In  Section  13  of  the  said  Regulation,  the  following  words  shall  be 
omitted,  namely  : — “  and  a  cultivator  or  owner  of  any 
tionl3I><im8afi  °f  Se°"  k°m  an intoxicating  drug  i.s  produced  may 

sell  without  a,  license  those  portions  of  the  plant  from 
which  the  intoxicating  drug  is  manufactured  or  produoed  to  any  person  licen¬ 
sed  under  this  Regulation  to  sell,  manufacture  or  export  intoxicating  drugs." 


ABKARI  (AMENDMENT)  REGULATION  I  OE  1104. 

6.  In  Section  51,  clause  (c),  o£  the  said  Regulation,  after  tho  word 
Amendment  of  Seo-  “ganja”  the  words,  “or  the  coca”  shall  be  inserted. 


7. 


In  Section  67  of  the  said  Regulation, — 

ent  of  Boo-  ^  After  the  word  “for”  tho  words  “ bona  fide"  shall 
be  inserted, 

( b )  The  following  words  occurring  after  the  word  “dispensaries" 
shall  be  omitted,  namely  : — 


“but  it  shall  be  lawful  for  Our  Government  at  any  time  by  Notifi¬ 
cation  to  prohibit  the  sale  of  any  such  article  within  any  defined  local  area 
except  under  a  license  which  shall  be  granted  on  payment  of  such  fees  and 
subject  to  such  conditions  as  Our  Government  may  deem  fit  to  prescribe”. 

(c)  after  the  word  “dispensarios”  tho  following  shall  be  added, 

“or  to  the  possession  by  any  person  of  such  articles  lawfully  suppli¬ 
ed  by  them,”  and 

(d)  the  Section  amended  as  above  shall  be  numbered  as  Sub-sec- 

j,  tion  (1)  of  Section  67,  and  the  following  Sub-sections  shall 

be  added  namely : — 


j  “(2)  It  shall  be  lawful  for  Our  Government  at  any  time  by  Noti 

ideation  in  Our  Government  Gazette  to  prohibit  the  import,  export,  transport, 
manufacture,  possession,  sale  or  supply  (whether  for  medicinal  purposes  or 
otherwise)  of  any  liquor  or  intoxicating  drug  otherwise  than  in  accordance 
with  such  Rules  and  conditions  (if  any)  as  may  be  proscribed  by  Our  Govern¬ 
ment  in  that  behalf  and  in  like  manner  to  cancel  such  prohibition." 

“(3)  It  shall  be  lawful  for  Our  Government  at  any  time  by 
Notification  in  Oar  Government  Gazette  to  exempt, (subject  to  such  conditions 
(if  any)  as  Our  Government  may  impose,  any  specified  article  or  class  of 
articles  or  any  specified  person  Or  class  of  persons  from  the  operation  of  all 
or  any  of  the  provisions  of  this  Regulation  or  of  the  Rule3  made  or  prohibi¬ 
tions  notified  thereunder,  and  in  like  manner  to  cancel  such  exemption.” 

“(4)  It  shall  also  be  lawful  for  Our  Government  to  permit,  sub¬ 
ject  to  such  restrictions  and  conditions  as  Our  Government  may  in  each  case 
or  class  of  cases  prescribe,  the  possession  by  medical  practitioners  of  liquor, 
ganja,  bhang  and  coca  and  the  preparation  by  them  of  medicines  containing 
the  same  for  use  in  their  practice." 
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A  Regulation  to  amend  the  Travancore  Legislative  Council 
Regulation,  II  of  1097, 

Passed  by  Her  Highness  The  Maha  Rani  Regent  of  Travancore, 
under  date  the  28th  Dhanu  1105,  corresponding  with  the 
12th  January  1930. 

Whereas  it  is  expedient  to  amend  the  Travancore  Legislative 
Council  Regulation  II  of  1097  for  the  purpose  hereinafter  appearing ; 

We  are  pleased  to  enact  as  follows 

1.  (a)  This  Regulation  may  be  called  “The  Travancoro  Legis¬ 

lative  Council  (Amendment)  Regulation,  1105,”  anr 

(6)  It  shall  come  into  force  at  once. 

2.  In  the  Travancore  Legislative  Council  Regulation,  II  of  10? 

after  Section  10,  the  following  Section  shall  be  added,  namely,  j 

“  -21.  Notwithstanding  anything  contained  in  any  law  for  f 
time  being  in  force  no  person  shall  be  liable  to  any  proceedings  in  a\ 
Court  by  reason  of  bis  speech  or  vote  in  the  Council  or  by  reason  ? 
anything  contained  in  any  official  report  of  the  proceedings  of  the  Council 
except  with  the  previous  sanction  in  writing  of  Our  Government.” 
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REGULATION  11  OF  1105. 

PROBATE  AND  ADMINISTRATION  REGULATION. 


Contents. 


Preamble. 


Chapter  I. 


Preliminary. 


Sections. 

1.  Short  title. 

Local  extent  and  commencement. 

2.  Saving. 

•  3.  Interpretation  clause  ... 


S  “Minor 


“Probate” 

“Executor” 


L  “Specific  legacy”  “District  Judge” 

if,  “Demonstrative  legacy” 

'/ ,  4.  As  to  what  property  deceased  considered  to 
have  died  intestate 


2 


3D 


Of  Grant  of  Probate  and  Letters  of  Administration. 


5.  Character  and  property  of  executor  or  admi¬ 

nistrator  as  such  ...  ...  211 

6.  To  whom  administration  may  be  granted  ...  ...  218 

7.  Effect  of  letters  of  administration  ...  ...  220 

8.  Acts  not  validated  by  administration  ...  ...  221 

9.  Probate  only  to  appointed  executor  „.  ...  222  (1) 

10-  Appointment  expressed  or  implied  ...  ...  222  (2) 

11.  Persons  to  whom  probate  cannot  be  granted...  ...  223 

12.  Grant  of  probate  to  several  executors 

simultaneously  or  at  different  times  ...  ...  224 


The  figures  on  the  right  reier  to  the  corresponding  Sections  of  the  Indian  Suooes- 
slon  Aet,  XXXIX  of  1925. 
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Sections. 

13.  Separate  probate  of  codicil  discovered  after 

grant  of  probate 

Procedure  when  different  executors  ap¬ 
pointed  by  codicil. 

14.  Accrual  of  representation  to  surviving  executor 

15.  Effect  of  probate 

16.  Administration  with  copy  annexed  of  authen¬ 

ticated  copy  of  will  proved  abroad 

17.  Grant  of  administration  where  executor  has 

not  renounced 
Exception. 

18.  Eorm  and  effect  of  renunciation  of  executor¬ 

ship 

19.  Procedure  where  executor  renounces  or  fails 

to  accept  within  time  limited 
20-  Grant  of  administration  to  universal  or  resi¬ 
duary  legatee 

21.  Eight  to  administration  of  representative  of 

deceased  residuary  legatee 

22.  Grant  of  administration  where  no  executor, 

nor  residuary  legatee,  nor  representative 
of  such  legatee  ... 

23.  Citation  before  grant  of  administration  to 

legatee  other  than  universal  or  residuary... 

24.  To  whom  administration  may  not  be  granted... 

Chapter  III. 

Of  Limited  Grants. 

(a)— Grants  limited  in,  duration . 

25.  Probate  of  copy  or  draft  of  lost  will 

26.  Probate  of  contents  of  lost  or  destroyed  will 

27.  Probate  of  copy  where  original  exists 

28.  Administration  until  will  produced  1 

(5)— Grants  for  the  use  and  benefit  of  others  having  right. 

29.  Administration  with  will  annexed  to  attorney 

of  absent  executor 
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30-  Administration  with  will  annexed  to  attorney 
of  absent  person  who,  if  present,  would  be 
entitled  to  administer 

31.  Administration  to  attorney  of  absent  person 

entitled  to  administer  in  case  of  intestacy... 

32.  Administration  during  minority  of  sole  exe¬ 

cutor  or  residuary  legatee 
33-  Administration  during  minority  of  several 
executors  or  residuary  legatees 

34.  Administration  for  use  and  benefit  of  minor 

or  lunatic 

35.  Administration  pendente  Ute 

(c)— Grants  for  special  purposes. 

Probate  limited  to  purpose  specified  in  will... 
Administration  with  will  annexed  limited  to 
particular  purpose  ... 

Administration  limited  to  trust  property 
Administration  limited  to  suit 
Administration  limited  to  purpose  of  becom¬ 
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PROBATE  AND  ADMINISTRATION 


A  Regulation  to  provide  tor  the  Grant  of  Probate  of  Wills  and  Letters  of 
Administration  to  the  estates  of  deceased  persons 

Passed  by  Her  Highness  The  Maha  Rani  Regent  of  Travancore,  under  date 
the  25th  Kumbhom  1105,  corresponding  with  the  8th  March  1930, 
under  Section  14  of  Regulation  IT.  of  1097. 

Whereas  it  is  expedient  to  provide  for  the  grant  of  probate  of 
Preamble.  wills  and  letters  of  administration  to  the  estates  of 

deceased  persons  ;  It  is  hereby  enacted  as  follows:— 


Regn.  II  of  1105:  I.  (1)  Objects  ami 
Reasons,  “A6  the  law  of  Travancore  stands 
at  present,  there  id  no  means  of  conferring 
upon  anybody  a  complete  and  conclusive 
title  as  the  representative  of  the  estate  of  a 

deceased  person,  Not  that  no  one  can  olaim 

any  right  as  the  representative  of  a  deceas¬ 

ed  person  or  that  he  oannot  get  a  declara¬ 
tion  of  hiB  representative  capacity,  but 
puob  recognition  or  declaration  though  it 
inay  be  binding  on  the  parties  to  the  litiga- 

Sin  which  he  got  it  is  not  binding  against 

whole  world  or  other  people  and.  is 
liable-  to  be  impeached  at  the  instance  cf 
ojher  parties.  Since  the  disruption  of  the 

joint  family  system  and  the  rnles  of  desoent 

ir,  separate  shares  introduced  by  the  recent 
social  legislation  affeoting  the  Nayars, 
Ezhavas  and  Nanjtoad  Vellalas,  the  bulk 
of  the  people  of  Travancore,  generally 
speaking,  can  olaim  individually  and  sepa¬ 
rately  to  the  estate  of  a  deoeased  ancestor. 
The  necessity,  therefore,  of  some  person 
being  able  to  administer  the  estate  of  a 
deoeased  without  giving  rise  to  trouble  and 
litigation  and  creating  doubtful  titles  has 
become  increasingly  groat.  The  heirs  may 
be  very  numerous.  Their  interests  may 
differ  In  degree,  some  of  them  may  be 
minors  or  otherwise  incapacitated,  otbers 
may  be  residing  at  a  distance  ;  the  titles  of 
some  may  be  disputed;  the  settlement  of 

olalms  against  the  estate  may  thus  be  a 

matter  of  endless  complication  ;  the  mak- 

ing  oi  a  satisfactory  title  to  any  portion  of 

it,  whioh  it  may  be  neoessary  to  sell,  may 

be  impossible.  Muck  the  same  will  be  the 
case  oven  when  a  deceased  person  has  left 


T.  G.  G.,  dated  11th  March  1930 . 


a  will,  unless  it  be  possible  to  prove  a  title 
under  the  will  in  such  a  way  that  it  may 
be  binding  as  against  the  whole  world.  The 

ordinary  device  of  meeting  the  situation 

adopted  in  other  oountries  is  to  empower 
a  prinoipal  Civil  Court  to  grant  to  some 
proper  person  letters  of  administration  to 
the  estate  of  a  deceased  individual  if  he 
died  intestate  or  a  probate  if  ho  died  leav¬ 
ing  a  will  appointing  executors,  the  person 
to  whom  the  grant  of  the  letters  of  admi¬ 

nistration  or  the  probate  was  made  being 
oonolnsively  constituted  thereby  the  re¬ 
presentative  of  the  deceased,  with  power 
to  deal  with  the  estate  in  snoh  a  eomplete 

and  indubitable  manner  as  the  persons  who 

deal  with  him  are  absolutely  protected  and 
oan  olaim  absolute  title,  and  no  tronbie  or 
litigation  or  dispute  of  title  will  thereafter 
arise  on  the  ground  of  the  title  of  the  re¬ 
presentative  being  open  to  question.  It  is 
to  provide  for  the  grant  of  snoh  probate  and 

letters  of  administration  that  thia  Bill  is 
designed. 


“2.  In  the  ease  of  wills,  further,  under 

the  Travanoore  Wills  Regulation,  VI  of 

1074,  a  law  of  probate  has  been  contemplat¬ 
ed.  In  order  that  a  will  may  be  operative 
under  that  Regulation,  it  must  be  either 
registered  or  deposited  in  a  registry  as  pro¬ 
vided  for  by  the  Travancore  Registration 
Regulation,  II  of  1087,  or  it  must  be  ad¬ 
mitted  to  probate,  that  is  to  say,  proved 


according  to  the  law  for  the  grant  of 

bates.  It  has  boen  reoently  held  by  a  L 

Bench  of  the  Travanoore  High  Court  ( in 
C.M.  Appeal  No.  148  of  1101)  that  a  will 
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Probate  and  administration 


Ihese  exeeatoiB  and  administrators  are  tie  rale,  of  coarse,  is  that  a  ■  declaration  Of  any 

'  nbtueStidnable  representatives  of  the  de-  title  obtained  from  a  Oonrt  is  bidding-only  , 


REGULATION  II  Ot  110 


Not  only  so  ;  he  is  bound  to  do  It  is  propose! 


Probate  and  administration 


Chapteb  I. 

Preliminary. 

.  i.  This  Regulation  may  be  called  the  “Travancoru  Probate  and 
short  title.  Administration  Regulation,  of 

Local  extent  and  oom-  It  applies  to  the  whole  of  Travancoro  and  it  shall 
menoomant.  oome  into  force  on  the  1st  Chingom  liOii. 

2.  Nothing  herein  contained  shall  he  doomed  to  render  invalid 

■  saving.  any  transfer  of  property  duly  made  before  that  day. 

3.  In  this  Regulation,  unless  there  is  something  repugnant  in  tho 
Interpretation  olanse.  subject  Or  context,  • 

“Minor”  means  any  person  who  shall  not,  have  completed  tho 
Minor.  age  of  eighteen  years;  and  “minority"  moans  tho 

status  of  any  such  person : 

“Will”  means  the  legal  declaration  of  the  intentions  of  tho  tostft- 
Wiii.  tor  with  respect  to  his  property,  which  ho  desires  to 

be  carried  into  offoot  after  his  death ; 

“Codioil”  means  an  instrument  made  in  relation  to  ft  will  and 
Codicil.  explaining,  altering  or  adding  to  its  dispositions;  it 

shall  be  treated  as  forming  a  part  of  tho  will : 
“Specific  legacy”  means  a  legacy  of  specified  property : 

Speoilio  legacy. 

“Demonstrative  legacy”  means  a  legacy  directed  to  be  paid  out 
Demonstrative  legacy,  of  specified  property  : 


will  bo  considered  too  muoh  in  the  light  o£ 
,,the  advantages  to  be  derived  by  the  grant 
of  probate  and  letters  oi  administration. 
These  will  avoid  a  lot  ot  trouble  and  unno- 
..  oessary  and  ageless  litigation  and  one 
should,  not  grudge  to  pay  a  little  lot  suoh 
advantages.  The  measure  is  a  new  one  In 
Tr&vanoore  but  Is  a  vary  useful  one,  and  I 
hop'd  that  ^  will  commend  itself  to  the 
•  Hottst.1’—  li.  0.  P.,  dated  S-li-im , 
U.  It  was  Introduced  In  the  CounoU  and 
referred', to  a  Select  Committee  on  6-12-1927 
(L.  C.  P.  7oI.  XII,  Pp.  380-390),  The  Com¬ 
mittee's  Import  was  published  on  3-4-1928. 


It  was  prosonted  to,  and  considered  by,  »lie 
Counoil  on  16.4-1028  (  L.  G.  P„  Val,  XII, 
Pp.  m-m).  Tho  mu  was  finally  read 
and  passed  on  21-1-1930, 


Sec.  3:  Specific  Ut/acp,— Suction  142 
ot  the  Indian  Succession  Aot  defines  the 
expression  thus;—**  Where  a  testator  be¬ 
queaths  to  any  person  a  specified  part  of 
his  property,  which  Is  distinguished  from 
all  other  parts  oi  his  property,  the  legacy 
is  said  to  be  specific."  Ibis  is  followed  by 
a  number  of  illustrations. 


REGULATION  II  OF  1105.  I  Sec.  4 

“Probate”  means  the  copy  of  a  will  certified  under  the  seal  of  a 
Probate.  Court  of  competent  jurisdiction  with  a  grant  of  ad* 

ministration  to  the  estate  of  the  testator : 

“Executor”  means  a  person  to  whom  the  execution  of  the  last 
Exeoutor.  will  of  a  deceased  person  is,  by  the  testator’s  appoint¬ 

ment  confided: 

“Administrator”  means  a  person  appointed  by  competent  autho- 
Aclministraiior.  rity  to  administer  the  estate  of  a  deceased  person 
when  there  is  no  executor ;  and 

“District  Judge”  means  any  Judge  of  a  principal  Civil  Court  of 
District  'Tadg0,  original  jurisdiction. 

4.  A  person  is  deemed  to  die  intestate  in  respect  of  all  property 
As  to  what  property  0f  which  he  has  not  made  a  testamentary  disposition1 
deceased  considered  to  ,  .  ,  .  , 

have  died  intestate.  which  is  capable  of  taking  effect. 

Illustrations. 

(i)  A  has  left  no  will.  He  has  died  intestate  in  raspeot  of  the  whole  of 
his  property. 

(ii)  A  has  left  a  will,  whereby  he  has  appointed  B  his  exeoutor  ;  but  tlio  will 

contains  no  other  provisions.  A  has  died  intestate  in  rospoot  of  the 
distribution  of  his  property. 

(iii)  A  has  bequeathed  his  whole  property  for  an  illegal  purposo.  A  has  died 

intostate  in  respect  of  the  distribution  of  his  property. 

(iv)  A  has  hoqueathed  1,000  rupoes  to  B  and  1,000  rupees  to  the  eldost  son  of 

U,  and  ha3  made  no  other  bequest ;  and  has  died  loav.ng  tho  sum  of 
2,000  rupees  and  no  other  property.  G  died  before  A  without  having 
ever  had  a  son.  A  has  died  misstate  in  respect  of  the  distribution  of 
1,000  rupees. 


Demonstrative  legacy.— Sootion  ISO  of 
tho  Indian  Aot  defines  the  expression 
thus:— “Where  a  testator  bequeaths  a  cer¬ 
tain  tuiu  *of  money;  or  a  certain  quantity 
of  any  other  commodity,  and  refers  to  a 
particular  fund  or  stock  so  as  to  constitute 
the  same  the  primary  fund  or  stock  out  of 
which  payment  is  to  be  made,  the  legacy  is 
said  to  be  demonstrative. 


Dxylanalian.—Hh.a  distinction  botwoeii  a 
speolfio  legaoy  and  a  demonstrative  logaoy 
oonsists  in  this,  that — 

where  specified  property  is  given  to  the 
legatee,  the  legaoy  iB  speoilio  :  where  the 
legacy  is  dirooted  to  be  paid  oat  of  speoilied 
property,  it  Is  demonstrative.”  This  defini¬ 
tion  iB  also  followed  by  illustrations. 
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Chapter  II. 

Of  Grant  of  Proba  te  and  Letters  of  Administration. 

5.  The  executor  or  administrator,  as  the  ease  may  be,  of  a  de- 
Character  ana  ro  ceasei*  Pars°°  is  his  legal  representative  for  all  pur- 
party  of  executor  o^ad-  poses  and  all  the  property  of  the  deceased  person 
ministrator  as  such.  vests  in  him  as  such. 


But  .  nothing  herein  contained  shall  vest .  in  an  executor  or  ad¬ 
ministrator  any  property  of  a  deceased  person  which  would  otherwise 
have  passed  by  survivorship  to  some  other  person., 

6.  (I)  When  the  deceased  has  died  intestate,  administration  of 
To  whom  administra-  bis  estate  may  be  granted  to  any  person  who,  ac¬ 
tion  may  be  granted,  cording  to  the  rules  for  the  distribution  of  the 
estate  of  an  intestate  applicable  indhe  case  of  such  deceased,  would  be 
entitledfto  the  whole  or  any  part  of  such  deceased’s  estate. 

(2)  When  several  such  persons  apply  for  administration;  it 
shall  be  in  the  discretion  of  the  Court  to  grant  it  to  any  one  or  more  of 

(8)  When  no  such  person  applies,  it  may  bB  granted  to  a 
creditor  of  the  deceased. 


7- 


Letters  of  administration  entitle  the  administrator  to  all  rights 
letters  of  belonging  to  the  intestate  as  effectually  as  if  the  ad- 
on.  ministration  had  been  granted  at  the  moment  after 


8.  :  Letters  of  administration  do  not  render  valid  any  intermediate 
Aots  not  validated  by  a0*s  of  the  administrator  tending  to  the  diminution 

administration.  or  damage  of  the  estate  of  the  intestate, 

9.  Probate  can  be  granted  only  to  an  executor  appointed  by 
Pratote  only  to  appoint-  the  will. 

10.  The  appointment  may  be  express  or  by  nocessary  implication. 

Appointment  expressed 


Illustrations, 

{a)  A  wills  that  Obehls  executor  if  B  will. not...  B  is 'appointed-executor, 
by  implication. 

,.(i) A  gives  a  legacy  to  B  and  several  legaoios  to  other  persons,  among  the 
rest  to  his  daughter-in-law,  0,  and  adds  “but  should  the  within  named 
,  C  be  not  living,  I  do  constitute  and  appoint  B  my  whole  and  sale  exe- 
outrix”,  0  is  appointed  executrix  by  implication. 
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(c)  A  appoints  several  persons  exeontors  o£  his  will  ana  oodicils,  and  his 
nephew  residuary  legatee,  and  in  another  oodioil  are  these  words 
“I  appoint  mymephew,  my  rosidnary  legatee,  to  discharge  all  lawful 
demands  against  my  will  and  codicils,  signed  of  different  dates.”  The 
nephew  is  appointed  an  executor  by  implication. 

11.  Probate  cannot  be  granted  to  any  person  who  is  a  minor  or  is 
Persons  to  whom  probate  of  unsound  mind. 

12.  When  several  executors  are  appointed,  probate  may  be  ginnt- 
Grant  of  probate  to  ed  to  them  all  simultaneously  or  at  different  times. 


Illustration. 


A  is  an  executor  of  B’e  will  by  express  appointment,  and  C  an  executor  of  it  by  im- 


13.  If  a  oodioil  is  discovered  after  the  grant  of  probate,  a  separate 
Separate  probate  of  Probate  of  that  codicil  may  be  granted  to  the  execu- 

codicii  discovered  after  tor,  if  it  in  no  'way  repeals  the  appointment  of  exe- 
grant  of  piobate.  cutors  made  by  the  will. 

If  different  executors  are  appointed  by  the  codicil,  the  probate  of 
Procedure  when  differ-  tl10  wil1  shall  be  revoked,  and  new  probate  granted 
ent  exeontors  appointed  0f  the  will  and  the  codicil  together, 
by  codicil. 

14.  When  probate  has  been  granted  to  several  executors,  and  one 
Accrual  of  re  weseni-a-  ^om  ^‘6S’  *he  ent're  representation  of  the 

tiou  to  surviving  exocu-  testator  accrues  to  the  surviving  executor  or  exe- 


15.  Probate  of  a  will  when  granted  establishes  the  will  from  the 
Effect  of  probate  death  of  the  testator  and  renders  valid  all  intermedi¬ 
ate  acts  of  the  executor  as  such. 

16.  When  a  will  has  been  proved  and  deposited  in  a  Court  of 
Administration  with  competent  jurisdiction  situated  beyond  the  limits  of 

copy  annexed  of  anthem  Travancore  and  a  properly  authenticated  copy  of 
v«d  ataoSh  °f  m11  1>r°"  the  wi,l  is  Produced,  letters  of  administration  may 
be  granted  with  a  copy  of  such  copy  annexed. 

17.  When  a  person  appointed  an  executor  has  not  renounced  the 
Grant  of  adminietra-  executorship,  letters  of  administration  shall  not  be 

tion  where  exeentor  has  granted  to  any  other  person  until  a  citation  has 
no  renounce  .  been  issued  calling  upon  the  executor  to  accept  or 

renounce  his  executorship  :  . 
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Provided  that,  when  one  or  more  of  several  executors  has  or 
have  proved  a  will,  the  Court  may,  on  the  death  of 
the  survivor  of  those  who  have  proved,  grant  letters 
of  administration  without  oiting  those  who  have  not  proved. 

1 8.  The  renunciation  may  be  made  orally  in  the  presence  of  the 
Korn  and  effeofc  of  re- .  Distriet  Jud§®>  or  by  a  writing  signed  by  the  person 

mmoiationof  executor-  renouncing  and  when  made  shall  preclude  him  from 
******  ever  thereafter  applying  for  probate  of  the  will  ap¬ 

pointing  him  executor. 

19.  If  an  executor  renounces,  or  fails  to  accept  the  executorship 
Procedure  where  exe-  within  the  time  limited  for  the  acceptance  or  refusal 

outor  renounces  or  fails  thereof,  the  will  may  be  proved  and  let  tore  of  ad- 
limited!*4  tlmB  ministration  with  a  copy  of  the  will  annexed  may 

be  granted  to  the  person  who  would  be  entitled  to 
administration  in  case  of  intestacy, 


20.  When  (<z)  the  deceased  has  made  a  will,  but  has  not  appoint¬ 
ment  of  adminislra-  ed  an  executor,  or 
(non  to  universal  or  re¬ 
siduary  legatee. 

!  (6)  the  deceased  has  appointed  an  executor  who  is  legally 

incapable  or  refuses  to  act,  or  who  has  died  before  the 
testator,  or  before  he  has  proved  the  will,  or 
(c)  the  executor  dies  after  having  proved  the  will,  but  before 
he  has  administered  all  the  estate  of  the  deceased, 


an  universal  or  a  residuary  legatoe  may  be  admitted  to  p;ovo 
the  will,  and  letters  of  administration  with  the  will  annexed  may  be 
granted  to  him  of  the  whole  estate  or  of  so  much  thereof  a3  may  be  un- 
administered. 


21.  When  a  residuary  legatee  who  has  a  beneficial  interest-  survi- 
Kiglit  to  adminUtia-  V6S  ttie  te3tator>  but  dies  bofore  the  estate  ha3  been 

tion  of  representative  of  fully  administered,  his  representative  has  the  same 
gatee.863  tesianary  le_  right  to  administration  with  the  will  annexed  as 
such  residuary  legatee. 

22.  When  there  is  no  executor  and  no  residuary  legatee,  or  repre- 
Gtaat  Of  udministra-  sentative  of  a  residuary  legatee,  or  ho  declines  or 

BM^TeSaucr  6ie°at6s’  *s  incapable  to  aot,  or  cannot  be  found,  the  person 
hoe  tcpteseutativa  of  or  persons  who  would  bo  entitled  to  the  administra- 
su  legatee.  tion.  of  the  estate  of  tho  deceased  if  ho  had  died  in¬ 

testate,  or  any  other  legatee  having  a  beneficial  interest,  or  a  creditor, 
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maj?  be  admitted  to  prove  the  will,  and  letters  of  administration  may  be 
granted  to  him  or  them  accordingly. 


23.  Lette 


Citation  before  g-ai 
0  i  administration  t 

of  administration. 


of  administration  with  the  will  annexed  shall  not  be 
.  granted  to  any  legatee  other  than  a  universal  or  a 
>  residuary  legatee,  until  a  citation  has  been  issued 
and  published  in  the  manner  hereinafter  mentioned, 
calling  on  the  next-of-kin  to  accept  or  refuse  letters 


2  '.  Letters  of  administration  cannot  be  granted  to  any  person 

fc ion°raay  not  be'grant  e  d~  WilO  *S  &  EQ™0r  01  is  miSOUnd  mind. 


Chapter  III. 

Of  Limited  Grants. 

(a)  —  Grants  limited  in  duration. 

25.  When  a  will  has  been  lost  or  mislaid  since  the  testator’s  death 
Probate  ef  copy  or  01  ^aa  keen  destroyed  by  wrong  or  accident  and  not 

draft  of  lost  will.  by  any  act  of  the  testator,  and  a  copy  or  the  draft 
of  the  will  has  been  preserved,  probate  may  be  granted  of  such  copy  or 
draft,  limited  until  the  original  or  a  properly  authenticated  copy  of  it  be 
produced. 

26.  When  a  will  has  been  lost  or  destroyed,  and  no  copy  has 
Probate  of  oontenta  of  been  made  nor  the  draft  preserved,  probate  may  be 

lost  or  destroyed  will.  granted  of  its  contents,  if  they  can  be  established  by 
evidence. 

27.  When  the  will  is  in  the  possession  of  a  person  residing  out  of 
Probate  of  oopy  where  Travancore,  who  has  refused  or  neglected  to  deliver 

original  exists.  it  up,  hut  a  copy  has  bean  transmitted  to  the  exe¬ 

cutor  and  it  is  necessary  in  the  interests  of  the  estate  that  probate  should 
be  granted  without  waiting  for  the  arrival  of  the  original,  probate  may  be 
granted  of  the  copy  so  transmitted  limited  until  the  will  or  an  authenti¬ 
cated  copy  of  it  is  produced. 

28.  Where  no  will  of  the  deceased  is  forthcoming,  but  there  is 
Administration  until  mason  to  believe  that  there  is  a  will  in  existence, 

will  proanced.  letters  of  administration  may  be  granted,  limited 

until  the  will  or  an  authenticated  copy  of  it  is  produced. 
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(6) — Grants  for  the  use  and  benefit  of  others  having  right. 

29.  When  any  executor  is  absent  from  Travancore  and  there  is  no 
Administration  with  executor  within  Travanoore  willing  to  act,  letters  of 

Sbrenrereonte.0™67  administration  with  the  will  annexed  may  be  grant¬ 
ed  to  the  attorney  or  agent  of  the  absent  executor, 
for  the  use  and  benefit  of  his  principal,  limited  until  he  shall  obtain  pro' 
bate  or  letters  of  administration  granted  to  himself. 

30.  When  any  person  to  whom,  if  present,  lotters  of  administra- 
Administration  wibh  tion  with  the  will  annexed  might  be  granted,  is 

rfabwnTarw  aM“BS$  absent  from  Travancore,  lotters  of  administration 
pressi^mmld^e^atiil-  with  the  will  annexed  may  be  granted  to  his  attorney 
edto  administer.  or  agent,  limited  as  mentioned  in  Section  2';). 

31.  When  a  person  entitled  to  administration  in  case  of  intestacy 
Administration  to  at-  is  abaent  fr°m  Travancore,  and  no  person  equally 

en™HedtoaadS^RiirtorBiS  entitlsci  is  willing  to  acfc>  letters  of  administration 
case  Cf  intestaoy!  ’  “  m  maY  be  granted  to  the  attorney  or  agent  of  the 
absent  person  limited  as  mentioned  in  Section  29. 

32.  When  a  minor  is  sole  executor  or  sole  residuary  legatee, 
Administration  daring  I®!*®13  of  administration  with  the  will  annexed  may 

minority  ot  sole  execu-  be  granted  to  the  legal  guardian  of  such  minor,  or 
si  n  ry  oga  ee.  gu0jj  other  person  as  the  Court  may  think  fit, 
until  the  minor  has  attained  his  majority,  on  attaining  which  and  not 
before,  probate  of  the  will  shall  be  granted  to  him. 

33.  When  there  are  two  or  more  minor  executors  and  no  execu- 
Administration  during  tor  who  has  attained  majority,  or  two  or  more  re- 

anborfmr  residnary\ega-  siduary  legate63  and  no  residuary  legatee  who  has 
tees.  •  attained  majority,  the  grant  shall  be  limited  until 

one  of  them  has  attained  his  majority. 

34.  If  a  sole  executor  or  a  sole  universal  or  residuary  legatee,  or 
Administration  for  nae  a  Person  who  would  be  solely  entitled  to  the  estate 

and  benefit  of  minor  or  of  the  intestate  according  to  the  rule  for  the  distri- 
““  10‘  bution  of  intestate’s  estates  applicable  in  the  case  of 

the  deceased,  is  a  minor  or  lunatic,  lettors  of  administration  with  or  with¬ 
out  the  will  annexed,  as  the  case  may  be,  shall  be  granted  to  the  person 
to  whom  the  care  of  his  estate  has  been  committed  by  competent  authori- 
ty,  or,  if  there  is  no  such  person,  to  such  other  person  as  the  Court 
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35.  Pending  any  suit  touching  the  validity  of  the  will  of  a  deceas- 
Acimitiist'Mtion  pen-  ed  Person>  or  f°r  obtaining  or  revoking  any  probata 
dents  lite.  or  any  grant  of  letters  of  administration,  the  Court 

may  appoint  an  administrator  of  the  estate  of  such  deceased  person,  who 
shall  have  all  the  rights  and  powers  of  a  general  administrator  other  than 
the  right  of  distributing  3ueh  estate,  and  every  such  administrator  shall 
be  subject  to  the  immediate  control  of  the  Court  and  shall  act  under  its 
direction. 


(e)— Grants  for  special  purposes. 

36.  If  an  executor  is  appointed  for  any  limited  purpose  specified 

Probate  limited  to  pur-  ™  *be  probate  shall  be  limited  to  that  pur¬ 

pose  specified  in  win.  pose  and,  if  he  should  appoint  an  attorney  or  agent 
to  take  administration  on  his  behalf,  the  letters  of  administration  with 
the  will  annexed  shall  accordingly  be  limited. 

37.  If  an  executor  appointed  generally  gives  an  authority  to  an 
Administration  with  attorney  or  agent  to  prove  a  will  on  his  behalf  and 

will  annexed  limited  to  the  authority  is  limited  to  a  particular  purpose,  the 
particular  purpose.  letters  of  administration  with  the  will  annexed  shall  • 
he  limited  accordingly. 


38.  Where  a  person  dies,  leaving  property  of  which  he  was  the 
Administration  limited  sole  or  surviving  trustee,  or  in  which  he  had  no  bene- 
to  trust  property.  ficial  interest  on  his  own  account  and  leaves  no 

general  representative,  or  one  who  is  unable  or  unwilling  to  act  as  such, 
letters  of  administration,  limited  to  such  property,  may  be  granted  to  the 
beneficiary,  or  to  some  other  person  on  his  behalf. 


39.  When  it  is  necessary  that  the  representative  of  a  person  de- 

limited  caased  b®  made  a  Parfcy  t0  a  pending  suit,  and  the 
to  unit.  executor  or  person  entitled  to  administration  is  un¬ 

able  or  unwilling  to  act,  letters  of  administration  may  be  granted  to  the 
nominee  of  a  party  in  such  suit,  limited  for  the  purpose  of  representing 
the  deceased  in  the  said  suit  or  in  any  other  suit  which  may  be  commenc¬ 
ed  in  the  same  or  in  any  other  Court  between  the  parties,  or  any  other 
parties,  touching  the  matters  at  issue  in  the  said  suit  and  until  a  final 
decree  shall  be  made  therein  and  carried  into  complete  execution, 

40,  If,  at  the  expiration  of  twelve  months  from  the  date  of  any 
Administration  limited  probate  or  letters  of  administration,  the  executor  or 

to  purpose  of  becoming  administrator  to  which  the  same  has  or  have  been 
brought  against  exeoator  granted  is  absent  from  Travanoore,  the  Court  that 
or  administrator,  has  granted  the  probate  or  letters  of  administration 
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may  grant  to  any  person  whom  it  thinks  fit  letters  of  administration  limi¬ 
ted,  to  the  purpose  of  becoming  and  being  made  a  party  to  a  suit  to  he 
brought  against  the  exeoutor  or  administrator,  and  carrying  the  decree 
whioh  may  be  made  therein  into  effect. 

41.  In  any  ease  in  which  it  appears  necessary  for  preserving  the 
limits  property  of  a  deceased  person,  the  principal  Civil 
to  collection  ana  preser-  Court  of  original  jurisdiction  within  whose  local 
vation  of  deceased's  pro-  ......  „  ,,  ,  . 

petty.  jurisdiction  any  of  the  property  is  situate  may  grant, 

to  any  person  whom  such  Court  thinks  fit,  letters  of 
administration  limited  to  the  collection  and  preservation  of  the  property 
of  the  deceased,  and  giving  discharges  for  debts  due  to  his  estate,  subjeot 
to  the  directions  of  the  Court. 

.  42.  (1)  When  a  person  has  died  intestate,  or  leaving  a  will  of 
Appointment  aa  ad-  wllich  there  is  no  executor  willing  and  competent  to 
Sbeftia^one^wno™11  aot’  0r  wll0re  tlle  exeoiltor  is>  at  the  time  of  the 
for6' ordinary  Woircmn-  death  of  such  person,  resident  out  of  Travancore, 
atanoes  would  be  entitled  anfl  ft  appears  to  the  Court  to  be  necessary  or  con- 
to  administration.  ...  .  ,  ,  ,  .  . 

vement  to  appoint  some  person  to  administer  the 
estate  or  any  part  thereof  other>than  the  person  who  under  ordinary  cir¬ 
cumstances  would  be  entitled  to  a  grant  of  administration,  the  Court  may, 
in  its  discretion,  having  regard  to  consanguinity,  amount  of  interest,  the 
safety  of  the  estate  and  probability  that  it  will  be  properly  administered, 
appoint  such  person  as  it  thinks  fit  to  be  administrator. 

(i)  In  every  such  ease  letters  of  administration  may  be  limi¬ 
ted  or  not  as  the  Court  thinks  fit. 

( [d)-  ~  Grants  with  exception, 

43.  Whenever  the  nature  of  the  case  requires  that  an  exception 
Erpbateor  adminiatra-  b®  made,  probate  of  a  will  or  letters  of  administra¬ 
tion,  with  will  annexed,  tion  with  the  will  annexed  shall  be  granted  subjeot 

subject  to  exception.  to  such  exception, 

44.  Whenever  the  nature  of  the  case  requires  that  an  exception 

•  Administration  with  be  rflade> letters  of  administration  shall  be  granted 
exception.  subject  to  such  exception. 

(e)— Grants  of  the  rest. 

45.  Whenever  a  grant  with  exception,  of  probate,,  or  letters  of 
Irobate  or  adminiatra-  administration,  with  or  without  the  will  annexed, 

tion  qt  xwt.  has  been  made,  the  person  entitled  to  probate  or 
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administration  of  the  remainder  of  the  deceased’s  estate  may  take  a  grant 
of  probate  or  letters  of  administration,  as  the  case  may  be,  of  the  rest  of 
the  deceased’s  estate. 

(/) — Grants  of  effects  unadministered. 

46.  If  the  executor  to  whom  probate  has  been  granted  has  died 
Gr*nb  cf  effects  vmad-  having  a  part  of  the  testator’s  estate  unadministered, 

ministered.  a  new  representative  may  be  appointed  for  the  pur¬ 

pose  of  administering  sueh  part  of  the  estate. 

47.  In  granting  letters  of  administration  of  an  estate  not  fully 
Rules  as  to  grants  of  administered,  the  Court  shall  be  guided  by  the  same 

effects  unadministered.  rules  as  apply  to  original  grants,  and  Bhall  grant 
letters  of  administration  to  those  persons  only  to  whom  original  grants 
might  have  been  made. 


48.  When  a  limited  grant  has  expired  by  effluxion  of  time,  or  the 
Administration  when  happening  of  the  event  or  contingency  on  whioh  it 
limited  grant  expired,  was  limited,  and  there  is  still  some  part  of  the  de- 
estate^tmadmhiisrered01  ceased’s  estate  unadministered,  letters  of  admini¬ 
stration  shall  be  granted  to  those  persons  to  whom 
original  grants  might  have  been  made. 


Chapter  IV. 

Alteration  and  Revocation  of  Grants. 

49.  Errors  in  names  and  descriptions,  or  in  setting  forth  the  time 
What  errors  may  be  and  place  of  the  deceased’s  death  or  the  purpose  in  a 

reotiftea  by  Court.  limited  grant,  may  be  rectified  by  the  Court,  and  the 
grant  of  probate  or  letters  of  administration  may  be  altered  and  amended 
accordingly. 

50.  If,  after  the  grant  of  letters  of  administration  with  the  will 

Procedure  where  oodi-  annex0^>  a  codicil  be  discovered,  it  may  be  added  to 
eii  discovered  after  the  grant  on.  due  proof  and  identification,  and  the 
with  will  amexod.ratl°n  gran*i  altered  and  amended  accordingly. 

51.  The  grant  of  probate  or  letters  of  administration  may  be 
Revocation  or  annul-  revoked  or  annulled  for  just  cause. 

inent  for  just  cause. 

Explanation. — “  Just  cause”  shall  be  deemed  to  exist  where — 

(a)  the  proceedings  to  obtain  the  grant  were  defective  in  sub- 
Just  cause.  stance  ;  or 
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(6)  the  grant  was  obtained  fraudulently  by  making  a  false  sug¬ 
gestion,  or  by  concealing  from  the  Court  something 
material  to  the  case ;  or 

(e)  the  gj:ant  was  obtained  by  means  of  an  untrue  allegation 
of  a  fact  essential  in  point  of  law  to  justify  the  grant, 
•though  such  allegation  was  made  in  ignorance  or  inad¬ 
vertently  ;  or 

(d)  the  grant  has  become  useless  and  inoperative  through  cir¬ 

cumstances;  or 

(e)  the  person  to  whom  the  grant  was  made  has  wilfully  and 

without  reasonable  cause  omitted  to  exhibit  an  inven¬ 
tory  or  account  in  accordance  with  the  provisions  of 
Chapter  VII  of  this  Regulation,  or  has  exhibited  under 
that  Chapter  an  inventory  or  account  which  is  untrue 
in  a  material  respect. 

Illustrations. 

(i)  The  Court  fay  whioh  the  grant  was  made  had  no  jurisdiction. 

1  ii)  The  grant  was  made  withont  citing  parties  who  ought  to  have  been  oited. 

(iiil  The  will  of  whioh  probate  was  obtained  was  forged  or  revoked. 

(iy)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his  widow,  but  it 
has  sinoe  transpired  that  she  was  never  married  to  him. 

(v)  A  has  taken  administration  to  the  estate  of  B,  as  if  bo  bad  died  without  leav¬ 
ing  a  will,  bnt  a  will  has  sinoe  been  discovered. 

(vi)  Sinoe  probate  was  granted,  a  later  will  has  been  discovered. 

(vii)  Sinoe  probate  was  granted,  a  oodioil  has  been  disoovered  whioh  revokes  or 
addstothe  appointment  of  exorutors  under  the  will. 

(viii)  The  person  to  whom  probate  was,  or  letters  of  adminisl  ration  were,  granted 
has  subsequently  become  oS  unsound  mind. 

Chapter  V. 

Of  the  Practice  in  Granting  and  Revoking  Probates  and 
letters  of  Administration. 

52.  The  District  Judge  shall  have  jurisdiction  in  granting  and  re- 
Jurisdiction  of  Distriot  coking  probates  and  letters  of  administration  in  all 
Tudge  in  granting  and  eases  within  his  District, 
revoking  probates,  eto. 


1272 


REGULATION  II  OP  1105.  t  See.  56 

53.  The  High  Court  may,  from  time  to  time,  with  the  sanction  of 
Power  to  a  point  De-  ®ur  Government,  appoint  suoh  judicial  officers  with- 

legate  of  District  Judge  in  any  District  as  it  thinks  fit  to  act  for  the  District 
tiona  oases!1  nou‘oonten'  Judge  as  Delegates  to  grant  probate  and  letters  of 
administration  in  non-eontentious  oases,  within  suoh 
local  limits  as  it  may  from  time  to  time  prescribe. 

Persons  so  appointed  shall  be  called  “District  Delegates”. 

54.  The  District  Judge  shall  have  the  like  powers  and  authority 

District  judge's  powers  ™  relation  to  the  granting  of  probate  and  letters  of 
as  to  grant  of  probate  administration,  and  all  matters  connected  therewith, 
and  admmst ration.  aa  ar6  by  jaw  vested  in  him  in  relation  to  any  civil 

suit  or  proceeding  pending  in  his  Court. 

55.  (1)  The  District  Judge  may  order  any  person  to  produce  and 
Distriot  Jndge  may  brin8  Court  any  paper  or  writing  being  or  pur- 

order  any  person  to  pro-  porting  to  be  testamentary,  which  may  be  shown  to 
dnce  testamentary  pa-  ia  the  possession  or  under  the  control  of  such 
person. 

(2)  If  it  is  not  shown  that  any  such  paper  or  writing  is  in  the 
possession  or  nnder  the  control  of  suoh  person,  but  there  is  reason  to 
believe  that  he  has  the  knowledge  of  any  such  paper  or  writing,  the  Court 
may  direct  suoh  person  to  attend  for  the  purpose  of  being  examined  res¬ 
pecting  the  same. 

(3)  Suoh  person  shall  be  bound  to  answer  truly  suoh  questions 
as  may  be  put  to  him  by  the  Court,  and,  if  so  ordered  to  produce  and 
bring  in  such  paper  or  writing,  and  shall  be  subject  to  the  like  punishment 
under  the  Travancore  Penal  Code,  in  case  of  default  in  not  attending  or 
in  not  answering  such  questions  or  not  bringing  in  such  paper  or  writing, 
as  he  would  have  been  subject  to  in  case  he  had  been  a  party  to  a  suit, 
and  had  made  such  default. 

(-1)  The  costs  of  the  proceeding  shall  be  in  the  discretion  of 

the  Judge. 

56.  The  proceedings  of  the  Court  of  the  District  Judge,  in  relation 
Proceedings  of  the  tp  the  granting  of  probate  and  letters  of  administra- 

reUtion*tcf  probatsurad  Gon,  shall,  except  as  hereinafter  otherwise  provided, 
administration.  be  regulated,  so  far  as  the  circumstances  of  the  case 

will  admit,  by  the  Code  of  Civil  Procedure  of  1100, 


F-1G0 
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57.  During  the  pendency  of  an  application  for  the  grant  of  a 

probate  or  of  letters  of  administration,  the  District 
Mot  Judge  to  interfere  Judge  may  interfere  for  the  protection  of  the  pro¬ 
perty™66061011  04  PC°"  party  the  deceased  at  the  instance  of  any  person 
claiming  to  be  interested  therein,  and  in  all  other 
cases  where  the  Judge  considers  that  the  property  incurs  any  risk  of  loss 
or  damage ;  and  for  that  purpose,  he  may  appoint  any  person  to  take  and 
keep  possession  of  the  property. 

58.  Probate  of  the  will  or  letters  of  administration  to  the  estate 
When  probate  or  ad-  of  a  deceased  person  may  be  granted  by  the  District 

ministration  may  be  Judge  under  the  seal  of  his  Court,  if  it  appears  by  a 
Judge!4  1,1561 06  petition,  verified  as  hereinafter  mentioned,  of  the 
persons  applying  for  the  same  that  the  testator  or 
intestate,  as  the  oase  may  be,  had  at  the  time  of  his  decease  a  fixed  place 
of  abode,  or  any  property,  movable  or  immovable  within  the  jurisdiction 
of  the  Judge. 

59.  When  the  application  is  made  to  a  District  Judge  within 
Disposal  ot  application  whose  jurisdiction  the  deceased  had  no  fixed  abode 
made  to  Judge  of'iDis-  at  the  time  of  his  death,  it  shall  be  in  the  discretion 
hadio fiiedabode.8^4  of  the  Ju(ige  to  refuse  the  application  if  in  his  judg- 

:  ment  it  could  be  disposed  of  more  justly  or  conven¬ 

iently  in  another  district,  or,  where  the  application  is  for  letters  of  ad¬ 
ministration  to  grant  them  absolutely,  or  limited  to  the  property  within 
his  own  jurisdiction. 

60.  Probate  and  letters  of  administration  may,  upon  application 
Probate  and  letters  of  for  tllat  PurPose  to  any  District  Delegate,  be  granted 

administration  may  be  by  him  in  any  case  in  which  there  is  no  contention, 
granted  by  Delegate.  jf  jj  appears  by  petition  (verified  as  hereinafter 
mentioned)  that  the  testator  or  intestate,  as  the  case  may  be,  at  the  time 
of  his  death  had  a  fixed  place  of  abode  within  the  jurisdiction  of 
such  delegate. 

61.  Probate  or  letters  of  administration  shall  have  effect  over  all 
Oonolosiveness  of  pro-  property,  movable  Or  immovable  of  the  deceased 

bate  or  letters  of  admin-  throughout  Travanc'ore, 
istrabion. 

and  shall  be  conclusive  as  to  the  representative  title  against  all 
debtors  of  the  deceased,  and  all  persons  holding  property  which  belongs  to 
him, 
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and  shall  afford  full  indemnity  to  all  debtors  paying  their  debts, 
and  all  persons  delivering  up  such  property  to  the  persons  to  whom  such 
probate  or  letters  of  administration  shall  have  been  granted. 

62.  The  application  for  probate  or  letters  of  administration,  if 
Ooncinslveness  of  ap-  made  and  verified  in  the  manner  hereinafter  men- 

prota^o,  tioned,  shall  be  conclusive  for  the  purpose  of  author- 
petly  made  and  verified”,  ising  the  grant  of  probate  or  administration  and  no 
such  grant  shall  be  impeached  by  reason  that  the 
testator  or  intestate  had  no  fixed  place  of  abode,  or  no  property  within 
the  district  at  the  time  of  his  death,  unless  by  a  proceeding  to  revoke  the 
grant  if  obtained  by  fraud  upon  the  Court. 

63.  (1)  Application  for  probate  or  for  letters  of  administration 
Petition  for  probate  with  the  will  annexed  shall  be  made  by  a  petition 

distinctly  written  in  English  or  in  the  language  in 
ordinary  use  in  proceedings  before  the  Court  in  which  the  application  is 
made,  with  the  will,  or,  in  the  cases  mentioned  in  Section  25,  26  and  27, 
a  copy,  draft  or  statement  of  the  contents  thereof  annexed  and  stating, 

(as)  the  time  of  the  testator’s  death, 

(b)  that  the  writing  annexed  is  his  last  will  and  testament, 

(c)  that  it  was  duly  executed, 

(d)  the  amount  and  particulars  of  assets  which  are  likely 

to  come  to  the  petitioner’s  hands,  and 

(e)  when  the  application  is  for  probate,  that  the  petitioner 

is  the  executor  named  in  the  will. 

(2)  In  addition  to  these  particulars,  the  petition  shall  further 

state- 

fa)  when  the  application  is  to  the  District  Judge,  that 
the  deceased  at  the  time  of  his  death  had  a  fixed 
place  of  abode  or  had  some  property,  situate  within 
the  jurisdiction  of  the  Judge, 

(6)  when  the  application  is  to  a  District  Delegate,  that 
the  deoeased  at  the  time  of  his  death  had  a  fixed 
place  of  abode  within  the  jurisdiction  of  such  De¬ 
legate,  and 


See.  62;  Saofcion 275  of  the  Indian  Aob  baa  the  word  ‘‘only1’  after  the  word 
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io)  whoa  the  application  is  to  a  District  Judge  and  any 
portion  o£  the  assets  likely  to  come  to  the  peti- 
.  tioner’s  hands  is  situate  in  another  district  the 
nature  and  amount  of  such  assets  in  eaoh  district. 

64.  In  cases  wherein  the  will,  copy  or  draft  is  written  in  any 
■  In  what  oases  trans-  language  other  than  English  or  the  language  of  the 
nexed  to  wU  V°  ba  a“"  ®ourl>  there  shall  be  a  translation  thereof  into  the 

J6  10n-  language  of  the  Court  annexed  to  the  petition  by 
any  person  competent  to  translate  the  same,  and  such  translation  shall  be 
verified  by  that  person  in  the  following  manner 

“  I  (A.  B.)  do  declare  that  I  read  and  perfectly  understand  the 
language  and  character  of  the  original,  and  that  the  above  is  a  true  and 
accurate  translation  thereof.” 

65.  Application  for  letters  of  administration  shall  be  made  by 
Petition  for  letters  of  petition  distinctly  written  as  aforesaid,  and  stating, 

administration. 

(as)  the  time  and  place  of  the  deceased's  death, 

(6)  the  family  or  other  relatives  of  the  deceased,  and  their 


(c)  the  right  in  which  the  petitioner  claims, 

(d)  the  amount  of  assets  whioh  are  likely  to  come  to  the 

petitioner’s  hands, 

(«)  when  the  application  is  to  a  District  Judge,  that  the  de¬ 
ceased  at  the  time '  of  his  death  had  a  fixed  place  of 
abode  or  had  some  property  situate  within  the  jurisdic¬ 
tion  of  the  Judge, 

(/)  when  the  application  is  to  a  District  Delegate,  that  the 
deceased  at  the  time  of  his  death  had  a  fixed  plaoe  of 
abode  within  the  jurisdiction  of  such  Delegate,  and 
( g )  Whop  the  application  is  to  a  District  Judge  and  any  por¬ 
tion  of  the  assets  likely  to  come  to  the  petitioner's 
hands  is  situate  in  another  district  the  nature  and 
amount  of  such  assets  in  each  district. 


66.  The  petition  for  probate  or  letters  of  administration  shall  in 
Petition  for  probate  oases  1,0  subscribed  by  the  petitioner  and  his 
s'  nfaimdv.’&l40  bS  Pleader> i£  aay> aild  shall  be  verified  by  the  petitioner 
m  the  following  manner  or  to  the  like  effect : 
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“  I  (A.  B.),  the  petitioner  in  the  above  petition,  declare  that  what 
is  stated  therein  is  true  to  the  best  of  my  information  and  belief.” 

67.  Where  the  application  is  for  probate  or  for  letters  of  admini- 
Verifioafcion  of  petition  stration  with  the  will  annexed,  the  petition  shall 

for  probata  by  one  wit-  also  be  verified  by  at  least  one  of  the  witnesses  to 
ness  to  trill.  the  will  (when  procurable),  in  the  manner  or  to  the 

effect  following : — 

“  I  (C.  D.),  one  of  the  witnesses  to  the  last  will  and  testament  of 
the  testator  mentioned  in  the  above  petition,  declare  that  I  was  present 
and  saw  the  said  testator  affix  his  signature  (or  mark)  thereto  (or  that  the 
said  testator  acknowledged  the  writing  annexed  to  the  above  petition  to 
be  his  last  will  and  testament  in  my  presence).” 

68.  If  any  petition  or  declaration  which  is  hereby  required  to  be 

Punishment  for  false  contains  any  averment  which  .the  person 

averment  in  petition  or  making  the  verification  knows  or  believes  to  be 
declaration.  false,  such  person  shall  be  deemed  to  have  commit¬ 

ted  an  offence  under  Section  187  of  the  Travanoore  Penal  Code. 


69.  (1)  In  all  cases  the  District  Judge  or  District  Delegate 
Powers  Of  District  («>  “W  examine  the  Petition6r  in  person  upon 
Judge.  oath ; 

( b )  may  require  further  evidence  of  the  due  execution 

of  the  will  or  the  right  of  the  petitioner  to  the 
letters  of  administration  as  the  case  may  be  ;  and 

(c)  shall  issue  citations  calling  upon  all  persons  claiming 

to  have  any  interest  in  the  estate  of  the  deceased 
to  come  and  see  the  proceedings  before  the  grant 
of  probate  or  letters  of  administration. 

(2)  The  citation  shall  be  fixed  up  in  some  conspicuous  part 
of  the  Court-house  and  also  in  the  office  of  the  Division  Peishkar  of  the 
District  and  otherwise  published  or  made  known  in  such  manner  as  the 
District  Judge  or  District  Delegate  issuing  the  same  may  direct. 


Sec.  88:  Sub-seotion  (1)  of  khe  oorres-  - '._(«)  Issue  oitation . or  letters  of 

ponding  Seotion  (283)  of  tie  Indian  Act  administration.” 

runs  thus:-"  (1)  In  all  cases  the  Distriok  The  closing  words  of  Sub-seotion  (3)  of 
Judge  or  District  Delegate  may,  if  he  Seotion  283  are “  to  the  Distriot  Judge 
thinks  proper,  (a)  examine...  require  who  issued  the  oitation." 


1277 


Sec.  70] 


Probate  and  administration 


(3)  Where  any  portion  of  the  assets  has  been  stated  by  the 
petitioner  to  be  situate  within  the  jurisdiction  of  another  District  Judge, 
the  District  Judge  issuing  the  same  shall  cause  a  copy  of  the  citation  to 
be  sent  to  such  other  District  Judge,  who  shall  publish  the  same  in.  the 
same  manner  as  if  it  were  a  citation  issued  by  himself,  and  shall  certify 
such  publication  to  the  District  Judge  who  issued  in  citation. 

70.  Caveats  against  the  grant  of  probate  or  letters  of  administra- 
CavaatB  against  grant  tion  may  be  lodged  with  the  District  Judge  ora 

of  probate  or  adminiatr-  District  Delegate  : 

ation'  and  immediately  on  any  oaveat  being  lodged  with 

any  District  Delegate,  he  shall  send  a  copy  thereof  to  the  District  Judge; 
and  immediately  on  a  caveat  being  entered  with  the  District  Judge,  a  copy 
thereof  shall  be  given  to  the  District  Delegate,  if  any,  within  whose  juris¬ 
diction  it  is  alleged  the  deceased  had  a  fixed  place  of  abode  at  the  time  of 
his  death,  and  to  any  other  Judge  or  District  Delegate  to  whom  it  may 
appear  to  the  District  Judge  expedient  to  transmit  the  same, 

71.  The  caveat  shall  be  made  as  nearly  as  circumstances  admit  in 
Form  of  oaveat.  the  form  given  below : 

“Let  nothing  be  done  in  the  matter  of  the  estate  of  A.  B.,  late 

of . deceased,  who  died  on  the.... . day  of . at . , 

without  notice  to  C.  D.  of . 

72.  No  proceeding  shall  be  taken  on  a  petition  for  probate  or 
After  entry  of  oaveat  otters  of  administration  after  a  caveat  against  the 

mgcooeeding^taken  on  giant  thereof  has  been  entered  with  the  Judge  or 
notiwto  caveator. a  81  District  Delegate  to  whom  the  application  has  been 
made,  or  notice  thereof  has  been  given  of  its  entry 
with  some  other  Delegate,  until  after  such  notioe  to  the  person  by  whom 
the  same  has  been  entered  as  the  Court  may  think  reasonable. 

73.  A  District  Delegate  shall  not  grant  probate  or  letters  of  ad- 
Distriot  Delegate  when  rodxiistration  in  any  case  in  which  there  is  conten- 

not  to  grant  probate  or  tion  as  to  the  grant  or  in  which  it  otherwise  appears 
administration.  to  him  that  probate  or  letters  of  administration 

ought  not  to  be  granted  in  his  Court. 

Explanation. — "Contention”  means  the  appearance  of  any  on 0 
in  person,  or  by  his  recognised  agent  or  by  a  pleader,  duly  appointed  to 
act  on  his  behalf,  to  oppose  the  proceeding. 
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74.  In  every  ease  in  which  there  is  no  contention,  hut  it  appears 

Power  to  transmit-  to  District  Delegate  doubtful  whether  the  pro¬ 
statement  to  District  bate  or  letters  of  administration  should  or  should 
Judge  m  doubtful  eases  .  ... 

where  no  contention.  not  be  granted,  or  when  any  question  arises  in  rela¬ 
tion  to  the  grant  or  application  for  the  grant,  of  any 

probate  or  letters  of  administration,  the  District  Delegate  may,  if  he 
thinks  proper,  transmit  a  statement  of  the  matter  in  question  to  the  Dis¬ 
trict  Judge  who  may  direct  the  Distriot  Delegate  to  proceed  in  the  matter 
of  the  application,  aooording  to  such  instructions  as  to  the  Judge  may 
seem  necessary,  or  may  forbid  any  further  proceeding  by  the  District 
Delegate  in  relation  to  the 'matter  of  such  application,  leaving  the  party 
applying  for  the  grant  in  question  to  make  application  to  the  Judge. 

75.  In  every  case  in  which  there  is  contention,  or  the  District 
Procedure  where  Delegate  is  of  opinion  that  the  probate  or  letters  of 

there  is  contention  or  administration  should  be  refused  in  his  Court,  the 
probate  o/iettem  of^d-  Potion  with  any  documents  that  may  have  been 
refmeah>°his  Court1  b°  therewith,  shall  be  returned  to  the  person  by 
whom  the  application  was  made,  in  order  that  the 
same  may  be  presented  to  the  District  Judge  ; 


unless  the  District  Delegate  thinks<it  necessary  for  the  purposes 
of  justice  to  impound  the  same,  which  he  is  hereby  authorised  to  do ;  and 
in  that  case  the  same  shall  be  sent  by  him  to  the  District  Judge. 

76.  When  it  appears  to  the  District  Judge  or  District  Delegate 
Graut  of  probate  to  bo  that  probate  of  a  will  should  be  granted,  he  shall 
under  seal  of  Court.  grant  the  same  under  the  seal  of  his  Court  in  the 
form  given  below : — 

“  I . .  Judge  of  the  district  of . ,  [or  Delegate 

Porm  of  snob  grant,  appointed  for  granting  probate  or  letters  of  admini¬ 
stration  in  (here  insert  the  limits  of  the  Delegate’s 

jurisdiction)]  hereby  make  known  that  on.. .the  day  of . in  the  year....  .. 

the  last  will  of . ,  late  of . ,  a  copy  whereof  is  hereunto  annexed  was 

proved  and  registered  before  me  and  that  administration  of  the  property 
and  credits  of  the  said  deceased,  and  in  anyway  concerning  his  will,  was 

granted  to . .  the  executor  in  the  said  will,  named,  he  having 

undertaken  to  administer  the  same  and  to  make  a  full  and  true  inventory 
of  the  said  property  and  credits  and  exhibit  the  Bame  in  this  Court  within 
six  months  from  the  date  of  this  grant  or  within  suoh  further  time  as  the 
Court  may  from  time  to  time  appoint,  and  also  to  render  to  this  Court 
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a  true  account  of  the  said  property  and  credits  within  one  year  from  the 
same  date  or  within  snoh  further  time  aB  the  Court  may  from  time  to 
time  appoint. 

The . . day  of . 19 . ” 


77.  When  it  appears  to  the  District  Judge  or  District  Delegate 
that  letters  of  administration  to  the  estate  of  a  per- 
ministration  to  tie  under  son  deceased,  with  or  without  a  copy  of  a  will  an- 
seai  01  Court.  nexed,  should  he  granted,  he  shall  grant  the  same 

under  the  seal  of  his  Court  in  the  form  given  below 


“I. . .  Judge  of  the  district  of . [or  Delegate  appointed 

for  granting  probate  or  letters  of  administration  in 
orm  o  suo  gran  .  insert  the  limits  of  the  Delegate’s  jurisdiction)] 

hereby  make  known  that  on  the . ...day  of...... letters  of  administra¬ 

tion  (with  or  without  the  will  annexed,  as  the  case  may  be)  of  the  pro¬ 
perty  and  credits  of . late  of . .  deceased  were  granted  to... . , 

the  son  (or  as  the  case  may  be)  of  the  deceased,  he  having  undertaken  to 
administer  the  same  and  to  make  a  full  and  true  inventory  of  the  said 
property  and  credits,  and  exhibit  the  same  in  this  Court  within  six 
months  from  the  date  of  this  grant  or  within  such  further  time  as  the 
Court  may  from  time  to  time  appoint,  and  also  to  render  to  this  Court 
a  true  account  of  the  said  property  and  credits  within  one  year  from  the 
same  date  or  within  suoh  further  time  as  the  Court  may  from  time  to 
time  appoint. 

The . . day  of . ” 


78.  (1)  Every  person  to  whom  any  grant  of  letters  of  admini- 
.  „  ,  .  .  ,  stratioD  is  committed  and  if  the  Judge  so  direct, 

Administration  bond.  ,  ,  ,  ,  „  . 

any  person  to  whom  probate  is  granted,  shall  give 
a  bond  to  the  Judge  of  the  District  Court,  to  enure  for  the  benefit  of  the 
Judge  for  the  time  being,  with  one  or  more  surety  or  sureties,  engaging 
for  the  due  collection  getting  in,  and  administering  the  estate  of  the  de¬ 
ceased,  which  bond  shall  be  in  such  form  as  the  Judge  may  from  time 
to  time,  by  general  or  special  order,  direct. 

(21  The  District  Judge  may,  for  reasons  to  be  rocorded,  de¬ 
mand  a  like  bond  from  any  person  to  whom  probate  is  granted. 


Sec.  78:— Tba  following  words  in  Sab.  the  time  being.”  Also  In  Sub-sootion  (3), 
section  11)  do  not  ooonr  in  Sootion  301  of  the  the  words  ••  for  reasons  to  be  recorded  "  do 
Indian  Aot “  and  if  the  Judge  so  direot,  E0fc  ooonr  in  the  corresponding  Snb-eeotlon 
any  person  to  whom  probate  is  granted”;  0(  Seotion  291. 

“to  enure  for  the  benefit  of  the' Judge  for 
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79.  The  Court  may,  on  application  made  by  petition  and  on  be- 
Assigmncat  of  admini-  mg  satisfied  that  the  engagement  of  any  such  bond 

station  bond.  has  not  been  kept, 

and  upon  such  terms  as  to  security,  or  providing  that  the  money 
received  be  paid  into  Court,  or  otherwise  as  the  Court  may  think  fit, 

assign  the  same  to  some  person,  his  executors  or  administrators, 
who  shall  thereupon  be  entitled  to  sue  on  the  said  bond  in  his  or 
their  own  name  or  names  as  if  the  same  had  been  originally  given  to 
him  or  them  instead  of  to  the  Judge  of  the  Court,  and  shall  be  entitled 
to  recover  thereon,  as  trustees  for  all  persons  interested,  the  full  amount 
recoverable  in  respect  of  any  breach  thereof. 

80.  No  probate  of  a  will  shall  be  granted  until  after  the  expira¬ 

tion  of  seven  clear  days  and  no  letters  of  admini- 
batoTmiadminTataw  stration  shall  be  granted  until  after  the  expiration- 
of  fourteen  clear  days,  from  the  day  of  the  testator’s 

or  intestate’s  death. 

8r.  Every  District  Judge  or  District  Delegate  shall  file  and  pre- 
rain  of  ori  inai  serve  among  the  records  of  his  Court  all  original 
wills  of  wbioh  probate  wills  of  which  probate  or  letters  of  administration 
will>anneMdaranteaittl  will  annexed  have  been  granted  by  him  ; 

and  the  High  Court  with  sanction  of  Our  Government  may  make 
rules  for  the  preservation  and  inspection  of  the  wills  so  filed  as  afore- 


82.  After  any  grant  of  probate  or  letters  of  administration  no 
Grantee  o'  probate  or  one  °^or  tl,aD  Pers011  *°  whom  the  same  may 
administration  alone  to  have  been  granted  shall  have  power  to  sue  or  prose- 
TOked!°'’ 11116,1 8011,8  re  cute  any  suit,  or  otherwise  act  as  representative  of 
the  deceased,  until  such  probate  or  letters  of  admini¬ 
stration  has  or  have  been  recalled  or  revoked. 


83.  In  any  case  before  the  District  Judge  in  which  there  is  con¬ 
tention,  the  proceedings  shall  take,  as  nearly  as 
tionsoases^6  “  00nti8n'  may  be,  the  form  of  a  regular  suit,  according  to  the 
provisions  of  the  Code  of  Civil  Procedure,  lit  0,  in 
which  the  petitioner  for  probate  or  letters  of  administration,  as  the  case 
may  be,  shall  be  the  plaintiff,  and  the  person  who  ha,s  appeared  to  oppose 
the  grant  shall  be  the  defendant. 
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84.  When  a  grant  of  probate  or  letters  of  administration  is  re- 

,  .  ,  Yoked  or  annulled,  all  payments  Iona  fide  made  to 

Payment  io  ereontor  e  J 

or  aamimstrator^before  any  executor  or  administrator  under  such  grant  be- 
tiou  revoked  or  annuli-  fore  the  revocation  or  annulment  thereoE  shall,  not- 
withstanding  such  revocation  or  annulment,  be  a 
legal  discharge  to  the  person  making  the  same  ; 

and  the  executor  or  administrator  who  has  acted  under  any  such 
Bight  of  such  exeou-  rev°ked  or  annulled  grant  may  retain  and  reimburse 
tor  or  administrator  to  himself  in  respect  of  any  payments  made  by  him 
raooap  himself.  which  the  person  to  whom  probate  or  letters  of  ad¬ 

ministration  may  afterwards  be  granted  might  have  lawfully  made. 

85.  Notwithstanding  anything  hereinbefore  contained,  it  shall  be 
Power  to  refnse  letters  in  th0  discretion  of  the  Court  to  make  an  order  re- 

of  administration.  fusing,  for  reasons  to  be  recorded  by  it  in  writing,  to 
grant  any  application  for  letters  of  administration  made  under  this  Regu¬ 
lation. 

86.  The  Distriot  Judge  may  on  application  mads  to  him  suspend, 
Bemoyai  of  eseontor  r0move  or  discharge  any  executor  or  administrator, 

or  administrator  and  and  provide  for  the  succession  of  another  person  to 
provision  for  sneoessor.  tk6  office  0f  any  Sueh  executor  or  administrator  who 
may  esag’e  to  hold  office,  and  the  vesting  in  such  successor  of  any  proper¬ 
ty  belonging  to  the  estate. 

87.  Where  probate  or  letters  of  administration  in  respect  of  any 

Directions  to  exeontor  has  or  have  beon  granted  under  this  Regu- 

or  administrator.  lation,  the  District  Judge  may,  on  application  mado 
to  him  give  to  the  executor  or  administrator  any  general  or  special  direc¬ 
tions  in  regard  to  the  estate  or  in  regard  to  the  administration  thereof. 

88.  Every  order  made  by  a  District  Judge  or  District  Delegate 
Appeals  from  orders  of  ky  virtue  of  the  powers  hereby  conferred  upon  him 

Distriot  Judge.  shall  be  subject  to  appeal  to  the  High  Court  in  ac. 

cordanoe  with  the  provisions  of  the  Code  of  Civil  Procedure,  1 1 00,  appli¬ 
cable  to  appeals, 
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Of  Executors  of  their  own  wrong. 

89.  A  porson  who  intermeddles  with  the  estate  of  the  deceased,  or 
does  any  other  act  which  belongs  to  the  office  of 
Exeontor  oi  Ms  own  .  .  ,  ,?  ,  .  , 

wrong.  executor,  while  there  is  no  rightful  executor  or  ad¬ 

ministrator  in  existence,  thereby  makes  himself  an 
executor  of  his  own  wrong. 


Exceptions  — (1)  Intermeddling  with  the  goods  of  the  deceased 
for  the  purpose  of  preserving  them  or  providing  for  his  funeral  or  for  the 
immediate  necessities  of  his  family  or  property,  does  not  make  an  exe¬ 
cutor  of  his  own  wrong. 

(2)  Dealing  in  the  ordinary  course  of  business  with  goods  of 
the  deceased  received  from  another  does  not  make  an  executor  of  his 
own  wrong. 


Illustrations. 

them  to  satisfy  his  own  debt  or  legaoy  or  receives  payment  of  the  debts 
•  of  the  deceased.  He  is  an  executor  of  his  own  wrong. 

(ii)  A,  having  been  appointed  agent  by  the  deceased  in  his  lifetime  to  collect 
his  debts  and  sell  his  goods,  continues  to  do  so  after  he  has  become 

aware  of  his  death.  He  is  an  exeou'.or  of  his  own  wrong  in  respect  of 

acts  done  after  he  has  become  aware  of  the  death  of  the  deoeased. 

(ill)  A  snes  as  executor  of  the  deceased,  not  being  snoh.  He  is  an  executor  of 
his  own  wrong- 


90.  When  a  person  has  so  acted  as  to  become  an  executor  of  his 
Liability  of  executor  awn  wrong,  he  is  answerable  to  the  rightful  exeeu- 
of  his  own  wrong.  tor  or  administrator,  or  to  any  creditor  or  legatee  of 
the  deceased,  to  the  extent  of  the  assets  which  may  have  come  to  his 
hands  after  deducting  payments  made  to  the  rightful  executor  or  admini¬ 
strator,  and  payments  made  in  duo  course  of  administration. 


Chapteb  vn. 

Of  the  Powers  of  an  Executor  or  Adminstrator. 

91.  An  executor  or  administrator  has  the  same  power  to  sue  in 
In  respect  of  causes  of  r0aPect  of  all  causes  of  action  that  survive  the  de- 
aotion  surviving  deooas-  ceased  and  m'ay  exercise  the  same  power  for  the  re¬ 
ed  and  debts  dne  at  ,  ,  ,  /  ,  ,  ,  *  ,  . 

death.  covery  of  debts  as  the  deoeased  had  when  living. 
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92.  All  demands  whatsoever  and  all  rights  to  prosecute  or  defend 
Demands  and  rights  of  any  action  or  other  proceeding,  existing  in  favour 
suit  of  or  against  deceas-  of,  or  against,  a  person  at  the  time  of  his  decease, 
e»TOtoreor>ateiSra-  survive  to,  and  against,  his  executors  or  administra. 
tor.  tors,  except  causes  of  action  for  defamation,  assault 

as  defined  in  the  Travaneote  Penal  Code,  or  other  personal  injuries  not 
causing  the  death  of  the  party,  and  except,  also,  oases  where,  after  the 
death  of  the  party,  the  relief  sought  could  not  be  enjoyed  or  granting  it 
would  be  nugatory. 


Illustrations. 

(<0  A  collision  takes  place  on  a  railway  in  conseguenoe  of  some  neglect  or 
default  of  the  offioials,  and  a  passenger  is  severely  hurt,  but  not  so  as 
to  cause  death.  He  afterwards  dies  without  having  brought  any  action. 
The  oause  of  action  does  not  survive. 

Cb  A  sues  for  divorce.  A  dies.  Tho  oause  of  notion  does  not  survive  to  Ms 
representative. 

93.  (1)  Subject  to  the  provisions  of  Sub-section  (2),  an  executor 
Power  of  executor  or  or  administrator  has  power  to  dispose  of  the  property 
of^roperty*01' 4°  disp0!a  the  deceased  vested  in  him  under  Section  5  either 
who  11  y  or  in  part  in  such  manner  as  he  may  think  fit. 

Illustrations. 

(а)  The  deceased  had  made  a  specific  bequest  oi  part  of  his  property.  The 

executor,  not  haying  assented  to  the  bequest,  sells  the  subjeot  of  it, 
The  sale  is  valid. 

(б)  The  exeoutor  in  the  exercise  of  his  discretion  mortgages  a  part  of  the 

immovable  estate  of  the  deceased.  The  mortgage  is  valid. 

(2)  (i)  The  power  of  an  exeoutor  to  dispose  of  an  immovable 
property  so  vested  in  him  is  subject  to  any  restriction 
which  may  he  imposed  in  this  behalf  by  the  will  ap¬ 
pointing  him,  unless  probate  has  been  granted  to  him 
and  the  Court  which  granted  the  probate  permits 
him  by  an  order  in  writing,  notwithstanding  the  re¬ 
striction,  to  dispose  of  any  immovable  property 
specified  in  the  order  in  a  manner  permitted  by  the 


(ii)  An  administrator  may  not  without  the  previous  permis¬ 
sion  of  the  Court  by  which  the  letters  of  administra¬ 
tion  were  granted: — 
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(а)  mortgage,  charge  or  transfer  by  sale,  gift,  exchange 

or  otherwise  any  immovable  property  for  the  time 
being  vested  in  him  under  Section  5,  or 

(б)  lease  any  such  property  for  a  term  exceeding  five 

years. 

(iii)  A  disposal  of  property  by  an  executor  or  administrator 
in  contravention  of  clause  (i)  or  clause  (ii),  as  the 
case  may  be,  is  voidable  at  the  instance  of  any  other 
person  interested  in  the  property. 

(3)  Before  any  probate  or  letters  of  administration  is  or  are 
granted  in  such  a  case,  there  shall  be  endorsed  thereon  or  annexed  there¬ 
to  a  copy  of  Sub-section  (1)  and  clauses  (i)  and  (iii)  of  Sub-section  (2)  or 
of  Sub-section  (1)  and  clauses  (ii)  and  (iii)  of  Sub-section  (2),  as  the  case 


(4)  A  probate  or  letters  of  administration  shall  not  be  rend¬ 
ered  invalid  by  reason  of  the  endorsement  or  annexure  required  by  Sub¬ 
section  (3)  not  having  been  made  thereon  or  attached  thereto,  nor  shall 
the  absence  of  such  an  endorsement  or  annexure  authorise  an  executor  or 
administrator  to  act  otherwise  than  in  accordance  with  the  provisions  of 
this  Seotion. 


94.  An  executor  or  administrator  may,  in  addition  to,  and  not  in 
General  powers  of  ad-  derogation  of,  any  other  powers  of  expenditure  law- 

ministration.  fully  exercisable  by  him,  incur  expenditure — 

(a)  on  such  acts  as  may  be  necessary  for  the  proper  care 

and  management  of  any  property  belonging  to  any 
estate  administered  by  him,  and 

(b)  with  the  sanction  of  the  District  Judge  on  such  re¬ 

ligious,  charitable  and  other  objects,  and  on  such 
improvements,  as  may  be  reasonable  and  proper  in 
the  case  of  such  property. 

95.  An  executor  or  administrator  shall  not  be  entitled  to  receive 
Commission  os  agency  or  retain  an?  commission  or  agency  charges  at  a  rate 

oharges.  higher  than  that  which  may  be  fixed  by  the  High 

Court  from  time  to  time. 


96.  If  an  executor  or  administrator  purchases,  either  directly  or 
Purchase  by  exeontor  “directly,  any  part  of  the  property  of  the  deceased, 
or  administrator  of  de-  the  sale  is  voidable  at  the  instance  of  any  other  per- 
oeanod’s  property.  son  interested  in  the  property  sold. 
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97.  When  there  are  several  executors  or  administrators,  the 

Powers  of  several  exe-  powers  of  all  may,  in  the  absence  of  any  direction 
outers  or  administrators  to  the  contrary  in  tlie  w  U  or  grant  of  lottcrs  of  ad- 
exeroisablo  by  one.  ministration,  bo  exercised  by  any  one  of  them  who 
has  proved  the  will  or  taken  out  the  administration. 

Illustrations. 

(a)  One  of  several  exa:utors  has  powor  to  release  a  debt  duo  to  the  deceased, 

(b)  One  has  power  to  surrender  a  lease. 

(c)  One  has  power  to  soil  the  property  of  the  deoeased,  movable  cr  immov¬ 

able. 

(d)  One  has  power  to  assent  to  a  legacy. 

(ej  One  has  power  to  endorse  a  promissory  note  payable  bo  the  deoeased. 
(/)  The  will  appoints  A,  B,  0  and  D  to  be  oxeoutors,  and  aireots  that  two 
of  them  shall  bo  a  quorum.  No  act  oan  bo  done  by  a  single  executor. 

98.  Upon  the  death  of  one  or  more  of  several  executors  or  ad- 
Survival  of  powers  on  nmnstrators,  all  the  powers  of  the  office  become,  in 

exeontorsojfa'aminisbra1  a^senoe  any  direction  to  tho  contrary  in  the 
tors.  will  or  grant  of  lotters  of  administration,  vested  in 

the  survivors  or  survivor. 

99.  The  administrator  of  effects  unadministored  has,  with  res- 
Powers  of  administra-  pect  to  such  effects,  the  same  powers  as  the  original 

tor  of  effects  anadmlnis-  r  ,  .  . ’  ,  r  0 

tered.  executor  or  admmistrator. 

100.  An  administrator  during  minority  has  all  the  powers  of  an 
Powers  of  administra-  ordinary  administrator. 

tor  during  minority. 


chapteb  vm. 

Of  the  Duties  of  an  Executor  or  Administrator. 

101.  It  is  the  duty  of  an  exeoutor  to  provide  funds  for  the  per- 

As  to  daoeased’s  fu  ^oimanoe  the  necessary  funeral  ceremonies  of 

neral  ceremonies.  the  deceased  in  a  manner  suitable  to  his  condition, 

if  he  has  left  property  sufficient  for  the  purpose. 

102.  (1)  An  executor  or  administrator  shall,  within  six  months 

inventor  ana  ac  trom  the  grant  of  probate  or  letters  of  administra- 

count,80  °IT.  ”  tion,  or  within  such  further  time  as  tho  Court 

which  granted  the  probate  or  letters  may  appoint, 
exhibit  in  that  Court  an  inventory  containing  a  full  and  true  estimate  of 
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a’l  the  property  in  possession,  and  all  the  credits,  and  also  all  the  debts 
owing  by  any  person  to  which  the  executor  or  administrator  is  entitled 
in  that  character, 

and  shall,  in  Ike  manner,  within  one  year  from  the  grant  or  with¬ 
in  such  further  time  as  the  said  Court  may  appoint,  exhibit  an  account 
of  the  estate,  showing  the  assets  which  have  come  to  his  hands  and  the 
manner  in  which  they  have  been  applied  or  disposed  of. 

(2)  The  High  Court  may  from  time  to  time  prescribe  the 
form  in  which  an  inventory  or  account  under  this  Section  is  to  be 
exhibited. 

(31  If  an  executor  or  administrator  on  being  required  by  the 
Court  to  exhibit  an  inventory -or  account  under  this  Section  intentional¬ 
ly  omits  to  comply  with  the  requ'sition,  he  shall  be  deemed  to  have  com¬ 
mitted  an  offence  under  Section  163  of  the  Txavancore  Penal  Code. 

(4)  The  exhibition  of  an  intentionally  false  inventory  or  ac¬ 
count  under  this  Section  shall  be  deemed  to  ho  an  offence  under  Section 
1 87  of  the  Travancoro  Penal  Code. 

103.  ’  Tho  executor  or  administrator  shall  collect,  with  reasonable 

diligence,  tho  property  of  the  deceased  and  the  debts' 
dobts  owing  "tof  de’ceax-  that  were  due  to  him  at  the  time  of  his  death, 
ed. 

104.  Funeral  expenses  to  a  reasonable  amount,  according  to  the 
Ex  eases  to  be  aid  ^°°ree  aD^  1 mlity  of  the  deceased  and  death-bed 

beioreTudebts.  0  pal  clia.gos  including  fees  for  medical  attendance  and 
board  and  lodging  for  one  monta  previous  to  his 
death,  shall  be  paid  before  all  dobts. 

105.  The  expenses  cf  obtaining  probate  or  letters  of  administra- 
e.sestobo  n'd  t!ou'  'ccllitliii0'  the  costs  incurred  tor  or  in  respect 

next  aitec  snob  exp;n-  of  any  judicial  proceedings  that  may  bo  necessary 
EtB-  for  administering  the  estate,  shall  bo  paid  next  after 

the  funeral  expenses  and  death-bed  charges. 

ij6.  Wages  due  for  services  rendered  to  tho  deceased  within 
I  t  i  three  months  next  preceding  his  death  by  any  la- 
vIom  «oBb?r°i?ext  paid,  bouror,  artisan  or  domestic  servant  shall  next  be 
aud  thou  other  debts,  paid  anl  then  the  other  debts  of  the  deceased  ac¬ 
cording  to  their  respective  priorities  (if  any). 
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107.  Save  a 

Save  as  aforesaid,  all 
debts  to  be  paid  equally 
and  rateably. 


aforesaid,  no  creditor  shall  have  a  right  of  priority 
over  another. 


But  the  executor  or  administrator  shall  pay  all  such  debts  as  he 
knows  of,  including  his  own,  equally  and  rateably,  as  far  as  the  assets  of 
the  deceased  will  extend. 


108.  Debts  of  every  description  must  be  paid  before  any  legacy. 

Debts  to  be  paid  be- 


109.  If  the  estate  of  the  deceased  is  subject  to  any  contingent 
Executor  or  aamini  an  executor  or  administrator  is  not  bound 

strata not' bound topay  to  pay  any  legacy  without  a  sufficient  indemnity  to 
legacies  without  indem-  jjrggfc  the  liabilities  whenever  they  may  become  due. 


no.  If  the  assets,  after  payment  of  debts,  necessary  expenses 
Abat  me  t  f  l  an^  sPec^c  legacies,  are  not  sufficient  to  pay  all  the 
legacies?0611  °  genera  general  legacies  in  full,  the  latter  shall  abate  or  be 
diminished  in  equal  proportions  ; 
and,  in  the  absence  of  any  direction  to  the  contrary  in  the  will, 
the  executor  has  no  right  to  pay  one  legatee  in  preference  to  another, 
nor  to  retain  any  money  on  account  of  a  legacy  to  himself  or  to  any 
person  for  whom  he  is  a  trustee. 


m.  When  there  is  a  specific  legacy,  and  the  assets  are  sufficient 
Non  abatement  of  ^or  Payment  of  debts  and  necessary  expenses, 
epeoiflo  legaoy  when  as-  the  thing  specified  must  be  delivered  to  the  legatee 
debts 40  pay  without  any  abatement. 

112.  Where  there  is  a  demonstrative  legacy,  and  the  assets  are 
Bight  under  demons-  suffi°ient  f°*  payment  of  debts  and  necessary  ex- 
trative  legaoy,  when  penses,  the  legatee  has  a  preferential  claim  fcr  pay- 
debtfand^neoeLa^y^  ment  of  his  legacy  out  of  the  fund  from  which  the 
Pellse8-  legacy  is  direoted  to  be  paid  until  such  fund  is  ex¬ 

hausted,  and  if,  after  the  fund  is  exhausted,  part  of  the  legacy  still  re¬ 
mains  unpaid,  he  is  entitled  to  rank  for  the  remainder  against  the  general 
assets  as  for  a  legacy  of  the  amount  of  such  unpaid  remainder. 


1 13.  If  the  assets  are  not  sufficient  to  answer  the  debts  and  the 
Bnteabie  abatement  of  sPec'fi°  legacies,  an  abatement  shall  be  made  from 
apeoifio  legacies.  the  latter  rateably  in  proportion  to  their  respective 
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Illustration. 

A  has  bequeathed  to  B  a  diamond  ting  valued  at  500  rupees  and  to  C  a  horse 
valued  at  1,000  rupees.  It  is  found  neoessary  to  sell  all  the  eflecis  of  the  testator,  and  Mb 
assets  after  payment  of  debts,  are  only  900  rupees,  Of  this  sum  300  rupees  should  bo  paid 
to  B  and  600  rupees  to  O. 

1 14.  2?or  the  purpose  of  abatement  a  legacy  for  life,  a  sum  ap- 
Legaoies  treated  as  Pr0Pr*ate<I  by  the  will  to  produce  an  annuity,  and 
general  for  purpose  of  the  value  of  an  annuity  when  no  sum  has  been  ap- 
abatement.  propriated  to  produce  it,  shall  be  treated  as  general 


Chabtbb  IX. 

Of  Assent  to  a  Legacy  by  Executor  or  Administrator. 

U5.  The  assent  of  the  executor  or  administrator  is  necessary  to 
oompiete  gSSFwZ  oomPleta  •  legatee’s  title  to  his  legacy. 

Illustrations. 

(o)  A,  by  his  will,  bequeathes  to  B  his  Government  paper,  whloh  is  in  de¬ 
posit  with  the  Imperial  Bank  of  India.  The  Bank  has  no  authority 
to  delivsr  the  seanrities  nor  B  a  right  to  take  possession  of  them, 
without  the  assent  of  the  exeoutor  or  administrator. 

(5)  A,  by  his  will,  has  bequeathed  to  0  his  house  in  Trivandrum  in  the 
tenancy  of  B,  O  is  not  entitled  to  reoeive.the  rents  without  the  assent 
of  the  exeoutor  or  administrator. 

116.  The  assent  of  the  executor  or  administrator  to  a  specific 
Efiaot  of  executor’s  bequest  shall  be  sufficient  to  divest  his  interest  as 
assent  to  speoiStogaoy!  executor  or  administrator  therein  and  to  transfer 
the  subject  of  the  bequest  to  the  legatee,  unless  the 
nature  or  the  circumstances  of  the  property  require  that  it  shall  be 
transferred  in  a  particular  way. 

This  assent  may  be  verbal,  and  it  may  be  either  express  or  im¬ 
plied  from  the  conduct  of  the  exeoutor  or  administrator. 

Illustrations. 

10)  A  horse  is  bequeathed.  The  exeoutor  requests  the  legatee  to  dispose  of 
ft,  or  a  third  party  proposes  to  purohase  the  horse  from  the  exeoutor, 
and  he  directs  him  to  apply  to  the  legatees.  Assent  to  the  legaoy  is 
implied, 

(5)  The  interest  of  a  fund  is  direoted  by  the  will  to  he  applied  for  the  main¬ 
tenance  of  the  legatee  during  his  minority.  The  exeoutor  com¬ 
mences  so  to  apply  it.  This  is  an  assent  to  the  whole  of  the  bequest. 
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(c)  A  beqneat  ia  made  of  a  food  to  A,  and  after  him  to  B.  The  exeonkif 

pays  the  interest  of  the  fnnd  to  A.  This  is  an  Implied  assent  to  the 
bequest  to  B. 

(d)  Executors  die  after  paying  all  the  debts  of  the  testator  bat  before 

satisfaction  of  specific  legacies.  Assent  to  the  legaoies  may  be  pre. 

(s)  A  person  to  whom  a  speoifio  article  has  been  bequeathed  tabes  posses¬ 
sion  of  It  and  retains  it  without  any  objection  on  the  part  oi  the 
executor.  His  assent  may  he'presumed. 

117.  The  assent  of  an  executor  or  administrator  to  a  legaoy  may 
Conditional  assent  conditional,  and  if  the  condition  is  one  -which  he 

has  a  right  to  enforce,  and  it  is  not  performed,  there 

is  no  assent. 


The  exeontor : 
limited^  time  p 
death. '  The  e 
(i>)  The  exeontor  tti 
pay  him  a  sun 


issents  to  the  beqneat  on  condition  that  B  shall  within  a 
ay  the  amount  due  on  the  mortgage  at  the  testator’s 
mount  is  not  paid.  There  is  no  assent, 
sente  to  a  bequest  on  condition  that  the  legatee  shall 
l  of  money.  The  payment  is  not  made.  The  assent  is 


n  8.  When  the  executor  or  administrator  is  a  legatee,  his  assent 

.  .  .  ,  ,  to  his  own  legacy  is  necessary  to  complete  his  title 

Assentof  exeontor  to  ,  .  ,  , 

hta  own  legaoy.  to  it,  in  the  same  way  as  it  is  required  when  the 

bequest  is  to  another  person,  and  his  assent  may  in 
like  manner  be  express  or  implied. 

Assent  shall  be  implied  if  in  his  manner  of  administering  the  pro- 
Implied  assent  party  he  does  any  act  which  is  referable  to  his 

character  of  legatee  and  is  not  referable  to  his 
character  of  executor  or  administrator. 


t  of  the  executor  or  administrator  to  a  legaoy 
res  effect  to  it  from  the  death  of  the  testator. 


(a)  A  legatee  sells  his  legaoy  before  it  is  assented  to  by  the  exeontor.  The 

executor's  subsequent  assent  operates  for  the  benefit  of  the  pnrehaser, 
and  eompletes  his  title  to  the  legaoy. 

(b)  A  bequeathes  1,000  rupees  to  B  with  interest  from  his  death.  The 

exeontor  does  not  assent  to  this  legaoy  until  the  expiration  of  a  year 
from  A’s  death.  B  is  entitled  to  interest  irom  the  death  of  A. 
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120.  An  executor  or  administrator  is  not  bound  to  pay  or  deliver 
Exeoutor  wh.  to  a  l'  an^  ^0Sao?  the  expiration  of  one  year  from 
vet  legacies.  "  the  testator’s  death. 

Illustration. 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his  death.  The 
exeoutor  is  not  boand  to  pay  them  before  the  expiration  of  a  year. 


Chap  ibb  X. 

Of  the  Payment  and  Apportionment  of  Annuities. 

121.  Where  an  annuity  is  given  by  the  will,  and  no  time  is  fixed 
Commencement  of  ^or  commencement,  it  shall  commence  from 

annuity  when  no  time  the  testator’s  death,  and  the  first  payment  shall  be 
fixed  by  will.  made  at  the  expiration  of  a  year  next  after  that  event. 

122.  Where  there  is  a  direction  that  the  annuity  shall  be  paid 
When  annuity,  to  be  quarterly  or  monthly,  the  first  payment  shall  be  due 

at  the  end  of  the  first  quarter  or  first  month,  as  the 
case  may  be,  after  the  testator’s  death,  and  shall,  if 
the  executor  or  administrator  thinks  fit,  be  paid  when  due ;  but  the  exe¬ 
outor  or  administrator  shall  not  be  bound  to  pay  it  till  the  end  of  the  year 

123.  Where  there  is  a  direction  that  the  first  payment  of  an  an- 
DateB  of  successive  anity  3haU  be  made  within  one  month  or  other  divi- 

payments,^when  ^  first  8i0n  of  time  from  the  death  of  the  testator,  ox  on  a 
n^^ttdn  given  day  certain,  the  successive  payments  are  to  be  made 

or  on  day  certain.  on  the  anniversary  of  the  earliest  day  on  which  the 
will  authorises  the  first  payment  to  be  made ; 

and,  if  the  annuitant  dies  in  the  interval  between  the  times  of 
payment,  an  apportioned  share  of  the  annuity  shall  be  paid  to  his  re¬ 
presentative. 


paid  quarterly  or  m 
bhly,  first  falls  due. 


OHAjPTBB  XI. 

Of  the  Investment  of  Funds  to  provide  for  Leg-aele  s.  . 

124.  Where  a  legacy,  not  being  a  specific  legacy,  is  given  for 
,  ,  ,  ,  life,  the  sum  bequeathed  shall  at  the  end  of  the  year 

Investment  of  snm  be-  ’  ...  .  ...  / 

queatbed  where  legaoy,  be  invested  in  such  securities  as  the  High  Court 
not  specific,  given  for  may  hy  any  general  rule  authorise  or  direct,  and  the 
proceeds  thereof  shall  be  paid  to  the  legatee  as  the 
same  shall  accrue  due. 


1&91 


See.  125  ]  Probate  and  administration 

S25,  Where  a  general  legacy  is  given  to  be  paid  at  a  future  time, 
Investment  ol  general  executor  or  administrator  shall  invest  a  sum  suffi. 
legaoy,  to  be  paid  at  in-  cient  to  meet  it  in  securities  of  the  kind  mentioned 
tee  *ime‘  in  the  last  preceding  Section. 

The  intermediate  interest  shall  form  part  of  the  residue  of  the 
testator’s  estate. 

126.  Where  an  annuity  is  given  and  no  fund  is  charged  with  its 
Procedure  when  no  PaymeQt  01  appropriated  by  the  will  to  answer  it,  a 

fund  charged  with  or  sum  sufficient  to  produce  the  annuity  shall  be  invested 
appropriated  to  annuity.  jor  j^at  pUrp0Be  ;n  such  securities  as  the  High  Court 
may  by  general  rule  authorise  or  direct. 

127.  Where  a  bequest  is  contingent,  the  executor  or  admini- 
Transfer  to  residuary  strator  i0  n0*  bound  to  invest  the  amount  of  the 

legatee  of  contingent  be-  legacy,  but  may  transfer  the  whole  residue  of  the 
?ne8t-  estate  to  the  residuary  legatee  (if  any)  on  his  giving 

sufficient  security  for  the  paymeut  of  the  legacy  if  it  shall  become  due. 

128.  Where  the  testator  has  bequeathed  the  residue  of  his  estate 
to  a  person  for  life  with  a  direction  that  it  shall  be 

fe  with  invested  in  certain  specified  securities,  so  much  of  | 

s'ccifeTseonrilie*51'  in  tl10  estate  as  is  not  a*  tl10  time  llis  death  in¬ 
vested  in  securities  of  the  specified  kind  shall  be 
converted  into  money  and  invested  in  such  sepurities. 

129 .  Such  conversion  and  investment  as  are  contemplated  by  the 
Time  ana  manner  of  *ast  Prece<^ng  Section  shall  be  made  at  such  times 

conversion  and  invest-  and  in  such  manner  as  the  executor  or  administra. 

tor  thinks  fit ;  and,  until  such  conversion  and  invest¬ 
ment  are  completed,  the  person  who  would  be  for  the  time  bein  g  entitled 
to  the  income  of  the  fund  when  so  invested  shall  receive  interest  at  the 
rate  of  six  per  cent  per  annum  upon  the  market  value  (to  be  computed 
as  at  the  date  of  the  testator’s  death)  of  such  part  of  the  fund  as  has  not 
been  so  invested. 

130.  Where,  by  the  termB  of  a  bequest,  the  legatee  is  entitled  to 
Procedure  where  mi-  imme&ate  payment  or  possession  of  the  money 

nor  entitled  to  immedi-  or  thing  bequeathed,  but  is  a  minor,  and  there  is  no 
rionSSrSq.uert0t»ndSM  direotioa  in  the  will  to  pay  it  to  any  person  on  his 
direction  to  pay  to  per-  behalf,  the  executor  or  administrator  shall  pay  or 
son  on  his  elf.  deliver  the  same  into  the  Court  of  the  Distriot 


Investment  o£  residue  . 
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Judge  b  y  whom,  or  by  whose  District  Delegate,  the  probate  was,  or 
letters  of  administration  with  the  will  annexed  were,  granted  to  the  ac¬ 
count  of  the  legatee  ; 

and  such  payment  into  the  Court  of  the  District  Judge  shall  be 
a  sufficient  discharge-  for  the  money  so  paid ; 

and  such  money,  when  paid  in,  shall  be  invested  in  the  purchase 
of  such  securities  as  the  High  Court  may  by  general  rule  authorise  or 
direct,  and  the  same,  with  the  interest  thereon,  shall  be  transferred  or 
paid  to  the  person  entitled  thereto  or  otherwise  applied  for  his  benefit, 
as  the  Judge  may  direct. 


Chapter  XII. 

Of  the  Produce  and  Interest  of  Legacies. 

131.  The  legatee  of  a  specific  legacy  is  entitled  to  the  clear  pro- 
Legatee’s  title  to  pro-  duce  thereof,  if  any,  from  the  testator’s  death. 

duoe  of  speoifio  legaoy. 

Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not 
comprise  the  produce  of  the  legacy  between  the  death  of  the  testator  and 
the  vesting  of  the  legacy.  The  clear  produce  of  it  forms  part  of  the  re¬ 
sidue  of  the  testator’s  estate. 

Illustrations. 

{a)  A  bequsaiilies  bis  flook  of  ehocp  to  B.  Between  the  death  of  A  and  deli- 
very  by  Ms  executor  the  sheep  are  shorn,  or  some  of  the  ewes  produce 
lambs.  The  wool  and  lambs  are  property  of  B. 

(&)  A  bequeathes  his  Government  of  India  securities  to  B,  but  postpones 
the  delivery  of  them  till  the  death  of  C.  The  interest  which  falls  due 

(e)  The  testator  beque&thbs  all  his  four  per  cent.  Government  o£  India 
promissory  notes  to  A  when  he  shall  complete  the  age  of  28.  A,  if  he 
completes  that  age,  is  entitled  to  receive  the  notes,  bub  the  interest 
which  accrues  in  respect  of  them  between  the  testator’s  death  and  A’s 
completing  28,  forms  part  of  tbe  residue. 

132.  The  legatee  under  a  general  residuary  bequest  is  entitled  to 

titi^to^roattce^rod8  tlle  Pro^noe  fc^e  residuary  fared  from  the  testator’s 

dnary°fSia,ttC0  °  death. 

Exception. — A  general  residuary  bequest  contingent  in  its  terms  does 
not  comprise  the  income  which  may  accrue  upon  the  fund  bequeathed 
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between  the  death  of  the  testator  and  the  vesting  of  the  legacy.  Such 
income  goes  as  undisposed  of. 


Illustrations. 

(а)  The  testator  bequeathes  tho  residue  of  his  property  to  A,  a  minor,  to 

be  paid  to  him  when  he  shall  oomplete  the  age  of  18.  The  income 
from  the  testator’s  death  belongs  to  A. 

(б)  The  testator  bequeathes  the  residue  of  his  property  to  A  when  he  shall 

oomplete  the  age  of  18.  A,  if  he  completes  that  age,  is  entitled  to 
receive  the.residne,  Tho  inoome  which  has  aoorned  in  respect  of  it 
sinoethe  testator’s  death  goes  as  undisposed  of. 

133.  When  no  time  has  been  fixed  for  the  payment  of  a  general 

Interest  when  no  time  legacy,  interest  begins  to  run  from,  the  expiration  of 
axed  for  payment  of  . 

general  legacy.  one  year  from  the  testator’s  death. 

Exception. — (1)  Wh»re  the  legacy  is  bequeathed  in  satisfaction 
of  a  debt,  interest  runs  from  the  death  of  the  testator. 

(2)  Where  the  testator  was  a  parent  or  a  more  remote  ances¬ 
tor  of  the  legatee,  or  has  put  himself  in  the  place  of  a  parent  of  the  lega¬ 
tee,  the  legacy  shall  bear  interest  from  the  death  of  the  testator. , 

(3)  Where  a  sum  is  bequeathed  to  a  minor  with  a  direction  to 
pay  for  his  maintenance  out  of  it,  interest  is  payable  from  the  death  of 
the  testator. 

134.  Where  a  time  has  been  fixed  for  the  payment  of  a  general 
interest  when  time  l«gacy>  interest  begins  to  run  from  the  time  so  fixed. 

fixed.  The  interest  up  to  such  time  forms  part  of  the  re¬ 

sidue  of  the  testator’s  estate. 

Exception. — Where  the  testator  was  a  parent  or  a  remote  ancestor 
of  the  legatee,  or  has  put  himself  in  the  place  of  a  parent  of  the  legatee 
and  the  legatee  is  a  minor,  the  legaoy  shall  bear  interest  from  the  death 
of  the  testator,  unless  a  specific  sum  is  given  by  the  will  for  maintenance, 
or  unless  the  will  contains  a  direction  to  the  contrary. 

135.  The  rate  of  interest  shall  be  six  per  cent,  per  annum. 

Bate  o£  interest. 

136.  No  interest  is  payable  on  the  arrears  of  an  annuity  within 
So  interest  on  arrears  tbie  firsti  y0ar  from  tha  death  of  the  testator,  although 

of  annuity  within  first  a  period  earlier  than  the  expiration  of  that  year  may 
&£Wc  *e6bator  *  have  been  fixed  by  the  will  for  making  the  first  pay¬ 
ment  of  the  annuity. 
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137.  Where  a  sum  of  money  is  directed  to  he  invested  to  produce 
nest  on  ram  to  be  an  annuity,  interest  is  payable  on  it  from  the  death 
ea  to  proanoo  an-  ^  ^  testator. 


Chabteb  XIII. 

Of  the  Refunding  of  Legacies. 

138.  When  an  executor  or  administrator  has  paid  a  legacy  under 

the  order  of  a  Court,  he  is  entitled  to  call  upon  the 
nn^er'^dge’sfordei^14  legatee  to  refund  in  the  event  of  the  assets  proving 
insufficient  to  pay  all  the  legacies. 

139.  When  an  executor  or  administrator  has  voluntarily  paid  a 

legacy,  he  cannot  call  upon  a  legatee  to  refund  in 
voluntarily?4  **  ^  the  event  of  the  assets  proving  insufficient  to  pay 
all  the  legacies. 

140.  (1)  When  the  time  prescribed  by  the  will  for  the  perfor¬ 

mance  of  a  condition  has  elapsed,  without  the  con- 
tmmeito'o™  jprtm-  dition  having  been  performed,  and  the  executor  or 
manoe  of  ^condition  administrator  has  thereupon,  without  fraud,  distri- 
allomd.  61  11110  buted  the  assets,  in  such  case,  if  further  time  has, 

under  Sub-section  (2),  been  allowed  for  the  perfor¬ 
mance  of  the  conditions,  and  the  condition  has  been  performed  accord¬ 
ingly,  the  legacy  cannot  be  claimed  from  the  executor  or  administrator, 
but  those  to  whom  he  has  paid  it  are  liable  to  refund  the  amount. 

(2)  Where  the  wiE  requires  an  act  to  be  performed  by  the 
legatee  within  a  specified  time,  either  as  a  condition  to  be  fulfiUed  before 
the  legacy  is  enjoyed,  or  as  a  condition  upon  the  non-fulfilment  of  which 
the  subject-matter  of  the  bequest  is  to  go  over  to  another  person,  or  the 
bequest  is  to  cease  to  have  effect,  the  act  must  be  performed  within  the 
time  specified  unless  the  performance  of  it  be  prevented  by  fraud,  in 
which  case  such  further  time  shall  be  allowed  as  is  requisite  to  make  up 
for  the  delay  caused  by  such  fraud. 

141.  When  the  executor  or  administrator  has  paid  away  the  assets 
When  each  legatee  “  le§acies>  an(J  he  is  afterwards  obliged  to  dis- 
oompeiiable  to  refund  charge  a  debt  of  which  he  had  no  previous  notice, 
in  proportion.  h0  ja  entitled  to  oaU  upon  each  legatee  to  refund  in 

proportion. 
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142.  Where  an  executor  or  administrator  has  given  such  notices 
Distribution  of  assets.  as.the  HiSh  Court  may,  by  any  general  rule,  pres¬ 
cribe,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he 

shall,  at  the  expiration  of  the  time  therein  named  for  sending  in  claims, 
be  at  liberty  to  distribute  the  assets,  or  any  part  thereof,  in  discharge  of 
such  lawful  claims  as  he  knows  of,  and  shall  not  be  liable  for  the  assets 
so  distributed  to  any  person  of  whose  claim  he  shall  not  have  had  notice 
at  the  time  of  such  distribution  : 

Provided  that  nothing  herein  contained  shall  prejudice  the  right 
Creditor  may  follow  creditor  or  claimant  to  follow  the  assets,  or 

assets.  any  part  thereof,  in  the  hands  of  the  persons  who 

may  have  received  the  same  respectively. 

143.  A  creditor  who  has  not  received  payment  of  his  debt  may 
Creditor  ma  oali  o  n  oa^  uPon  a  legatee  who  has  received  payment  of  his 

legatee  to  "refund.  nP°n  legacy  to  refund,  whether  the  assets  of  the  testator’s 
estate  were  or  were  not  sufficient  at  the  time  of  his 
death  to  pay  both  debts  and  legacies  and  whether  the  payment  of  the 
legacy  by  the  executor  or  administrator  was  voluntary  or  not. 

-  144.  If  the  assets  were  sufficient  to  satisfy  all  the  legacies  at 
When  legatee  not  *he  *’me  *he  testator’s  death,  a  legatee  who  has 

satisfied  hr  compelled  to  not  reoeived  payment  of  his  legacy,  or  who  has  been 
W8^annofSoblige0one  compelled  to  refund,  under  the  last  preceding  Seo- 
paid  in  full  to  refund.  tion,  cannot  oblige  one  who  has  received  payment 

in  full  to  refund,  whether  the  legacy  were  paid  to  him  with  or  without 
suit,  although  the  assets  have  subsequently  become  deficient  by  the  wast¬ 
ing  of  the  executor. 

145.  If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  at 
Wh  t'  fi  d  le  tima  °f  the  testator’s  death,  a  legatee  who  has 

gates  must  first  prooeea  not  received  payment  of  his  legacy  must,  before  he 
against  executor,  if  sol-  can  oaq  upon  a  satisfied  legatee  to  refund,  first  pro¬ 
ceed  against  the  executor  or  administrator  if  he  is 
solvent ;  but  if  the  executor  or  administrator  is  insolvent  or  not  liable  to 
pay,  the  unsatisfied  legatee  can  oblige  each  satisfied  legatee  to  refund  in 
proportion. 

146.  The  refunding  of  one  legatee  to  another  shall  not  exceed 

„  ■  the  sum  by  which  the  satisfied  legacy  ought  to  have 

Limit  to  refunding  of,  ,  , 

one  legatee  to  another,  been  reduced  if  the  estate  had  been  properly  ad- 
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Illustration. 

A  hag  bequeathed  240  rupees  to  B,  480  rupees  to  0,  and  720  rupees  toD.  The 
assets  are  only  1,200  rupees  and  if  properly  administered  would  give  200  rupees  to  B,  400 
rupees  to  0,  and  600  rupees  to  D,  0  and  D  have  been  paid  their  legaoies  in  full,  leaving 
nothing  to  B.  B  oan  oblige  0  to  refund  60  rupees  and  D  to  refund  120  rupees. 

147.  The  refunding  shall,  in  all  cases,  be  without  interest. 
Refunding  to  be  with¬ 
out  interest. 

148.  The  surplus  or  residue  of  the  deceased’s  property  after  pay- 
Besidne  after  usual  ment  °*  debts  and  legacies  shall  be  paid  to  the  resi- 

payments  to  be  paid  to  duary  legatee  when  any  has  been  appointed  by  the 
residuary  legatee. 


149.  Where  a  person  not  haying  his  domicile  in  Travancora  has 
f  oma’^'an  0°*  t  aa^ts  died  leaving  assets  both  in  Travancore  and  in  the 
outor  'or  ^administrator  country  in  which  he  had  his  domicile  at  the  time  of 
in  country  of  domioUe  yg  <J9ath, 


and  there  has  been  a  grant  of  probate  or  letters  of  administra¬ 
tion  in  Travancore  with  respect  to  the  assets  there  and  a  grant  of  admini¬ 
stration  in  the  country  of  domicile  with  respect  to  the  assets  in  that 
country, 

the  executor  or  administrator,  as  the  case  may  be,  in  Travan¬ 
core  after  having  given  such  notices  as  are  mentioned  in  Section  142  and 
after  having  discharged,  at  the  expiration  of  the  time  therein  named, 
such  lawful  olaims  as  he  knows  of, 

may,  instead  of  himself  destributing  any  surplus  or  residue  of 
the  deceased’s  property  to  persons  residing  out  of  Travancore  who  are 
entitled  thereto,  transfer,  with  the  consent  of  the  executor  or  admini¬ 
strator,  as  the  case  may  be,  in  the  country  of  domioile,  the  surplus  or 
residue  to  him  for  distribution  to  those  persons. 


Chapter  XIV. 

Of  the  Liability  of  an  Executor  or  Administrator  for 
Devastation. 

150.  When  an  executor  or  administrator  misapplies  the  estate  of 
Liability  of  evocator  the  da06ased>  or  subjects  it  to  Iobs  or  damage,  he  is 
or  administrator  for  de-  liable  to  make  good  the  loss  or  damage  30  0CC&- 
vastation.  sioned. 


Chapter  XY. 

Miscellaneous. 

ri,2.  Nothing  herein  contained  shall— 

Saving  olanse. 

(ra)  validate  any  testamentary  disposition  which  would 
otherwise  have  been  invalid ; 

(6)  invalidate  any  such  disposition  which  would  otherwise 
have  been  valid ;  or 

(c)  deprive  any  person  of  any  right  of  maintenance  tp 
which  he  would  otherwise  have  been  entitled. 

153-  (1)  No  proceedings  to  obtain  probate  of  a  will,  or  letters  of 
Probate  and  admini-  administration  to  the  estate  of  any  deceased  person, 
tUBgtHem-  sha11  be  instituted  in  any  Court  in  Travancore  eo¬ 
lation.  cept  under  this  Regulation. 
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(2)  The  Court  shall  have  power  to  order  the  payment  of  costs 
in  proceedings  under  this  Regulation,  in  accordance  with  such  rules  as 
may  be  framed  by  the  High  Court  in  this  behalf,  making  the  estate  of 
the  deceased  or  the  parties  personally  liable  for  the  same  as  it  deems  fit 
in  the  circumstances  of  the  case. 

154,  (1)  When  a  grant  of  probate  or  letters  of  administration  is 
S  mender  of  revoked  rev°k0d  01  annulled  under  this  Regulation,  the  per- 
probatiTot1  letter™  of  son  to  whom  the  grant  was  made  shall  forthwith 
administration.  deliver  up  the  probate  or  letters  to  the  Court  which 

made  the  grant. 

(2)  If  such  person  wilfully  and  without  sufficient  cause  omits 
so  to  deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine 
which  may  extend  to  one  thousand  rupees,  or  with  imprisonment  which 
may  extend  to  three  months,  or  with  both. 


it  the  High 


Probate  and  administration 
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155.  In  Section  3  of  the  Succession  Certificate  Eegulation,  IX  o£ 

tioo^^aocasEion  0a°-  *a  tlle  fir3t  sentenoe,  the  following  shall  be 

ttfioate  BegnSra.  added,  namely  :— 

“  or  of  a  probate  or  letters  of  administration  evidencing  the 
grant  to  him  of  administration  to  the  estate  of  the  deceased  including 
the  debt  in  question.  ” 

156.  The  grant  of  probate  or  letters  of  administration  under  this 
Grant  ol  probate  or  Eegulation  ia  respect  of  any  property  shall  be  deem- 

administration  to  super-  ed  to  supersede  any  certificate  previously  granted  in 
B^atSxoi  l090Sr  r0sPect  of  ths  same  property  under  the  Succession 
Certificate  Begulation,  1090 ;  and  when  at  the  time 
of  the  grant  of  such  probate  or  letters  of  administration  any  suit  or  other 
proceeding  instituted  by  the  holder  of  such  certificate  regarding  such  pro¬ 
perty  is  pending,  the  person  to  whom  such  grant  is  made  shall,  on  apply¬ 
ing  to  the  Court  in  whioh  such  suit  or  proceeding  is  pending,  he  entitled 
to  take  the  place  of  such  holder  in  such  suit  or  proceeding: 

Provided  that  when  any  certificate  is  superseded  under  this  Sec¬ 
tion  all  payments  made  to  the  holder  of  suoh  certificate  in  ignorance  of 
such  supersession  shall  be  held  good  against  claims  under  the  probate  or 
letters  of  administration. 

157.  In  the  Court  Pees  Eegulation,  VI  of  1087,  Schedule  I,  after 
insertion  of »  new  Article  IX,  the  following  Article  shall  be  inserted 

Article  X  in  Schedule  I,  ,  ’ 

Oonrt  Fees  Kegnlation,  namely:— 

VI  of  1087. 

“X.  Probate  of  a  will  When  the  amount  or  Two  per  centum  on 
or  letters  of  administr-  value  of  the  property  in  such  amount  or 
ation  with  or  without  respect  of  which  the  grant  value, 
will  annexed.  of  probate  or  letters  is 

made  exceeds  one  thousand 
rupees,  but  does  not  ex¬ 
ceed  ten  thousand  rupees. 

When  such  amount  or  Two  and  one- half 
value  exceeds  ten  thousand  per  oentum  on  suoh 
rupees,  but  does  not  exceed  amount  or  value, 
fifty  thousand  rupees. 

When  such  amount  or  Three  per  centum 
value  exceeds  fifty  thou-  on  suoh  amount  or 
sand  rupees.  value. 
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Provided  that,  when  al- 
ter  the  grant  of  the  certi¬ 
ficate  under  the  Succes¬ 
sion  Certificate  Regulation, 

IX  of  1090,  in  respect  of 
any  property  included  in 
an  estate,  a  grant  of  pro¬ 
bate  or  letters  of  admini¬ 
stration  is  made  in  respect 
of  the  same  estate,  the  fee 
payable  in  respect  of  the 
latter  grant  shall  be  redu¬ 
ced  by  the  amount  of  the 
fee  paid  in  respect  of  the 
former  grant.” 

158.  In  the  Court  Pees  Regulation,  VI  of  1087,  after  Chapter  I, 
insertion  of  a  new  Chap  -  the  following  Chapter  shall  be  inserted,  namely : — 
ter  in  the  Court 


“Chapter  I-A. 


Probate  and  Letters  of  Administration. 

13-A.  (1)  Where  an  application  for  probate  or  letters  of  admini- 
Notioe  of  application  station  is  made  to  any  Court,  the  Court  shall  cause 
atofiSSiirai1^  to'5  be  notice  of  the  application  to  be  given  to  the  Division 
given  to  Revenue  an-  Peishkar. 
thorities  and  procedure 


(2)  The  Division  Peishkar  within  the  local  limits  of  whose 
revenue  jurisdiction  the  property  of  the  deceased  or  any  part  thereof  is, 
may  at  any  time  inspect,  or  cause  to  be  inspected,  and  take  or  cause  to  be 
taken  copies  of  the  record  of  any  case  in  which  application  for  ptobate  or 
letters  of  administration  has  been  made ;  and  if,  on  such  inspection  or 
otherwise,  he  is  of  opinion  that  the  petitioner  has  under-estimated  the 
value  of  the  property  of  the  deceased,  the  Division  Peishkar  may,  if  he 
thinks  fit,  require  the  attendance  of  the  petitioner  (either  in  person  or  by 
agent),  and  take  evidence  and  inquire  into  the  matter  in  such  manner 
as  he  may  think  fit,  and  if  he  is  still  of  opinion  that  the  value  of  the  pro¬ 
perty  has  been  under-estimated,  may  require  the  petitioner  to  amend  the 
valuation, 
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(3)  If  the  petitioner  does  not  amend  the  valuation  to  the 
satisfaction  of  the  Division  Peishkar,  the  Division  Peishkar  may  move 
the  Court  before  -which  the  application  for  probate  or  letters  of  admini¬ 
stration  was  made  to  hold  an  inquiry  into  the  true  value  of  the  property : 

Provided  that  no  such  motion  shall  be  made  after  the  expiration 
of  six  monthB  from  the  date  of  the  exhibition  of  the  inventory  required 
by  Seotion  102,  Travancore  Probate  and  Administration  Regulation, 
1105. 


(4)  The  Court,  when  so  moved  as  aforesaid,  shall  hold  or 
oause  to  be  held  an  inquiry  accordingly  and  shall  record  a  finding  as  to 
the  true  value,  as  near  as  may  bo,  at  which  the  property  of  the  deceased 
should  have  been  estimated.  The  Division  Peishkar  shall  be  deemed  to 
be  a  party  to  the  inquiry. 

(6)  For  the  purpose  of  any  such  inquiry,  the  Court  or  per¬ 
son  authorised  by  the  Court  to  hold  the  inquiry  may  examine  the  peti¬ 
tioner  for  probate  or  letters  of  administration  on  oath  (whether  in  person 
or  by  commission)  and  may  take  such  further  evidence  as  may  be  pro¬ 
duced  to  prove  the  true  value  of  the  property.  The  person  authorised  as 
aforesaid  to  hold  the  inquiry  shall  return  to  the  Court  the  evidence 
taken  by  him  and  report  the  result  of  the  inquiry,  and  such  report  and  the 
evidence  so  taken  shall  be  evidence  in  the  proceedings,  and  the  Court 
may  record  a  finding  in  accordance  with  the  report  unless  it  is  satisfied 
that  it  is  erroneous. 

(6)  The  finding  of  the  Court  recorded  under  Sub-section  (4) 
shall  be  final,  but  shall  not  bar  the  entertainment  and  disposal  by  the 
Division  Peishkar  of  any  application  under  Section  13-F. 

(7)  Our  Government  may  make  rules  for  the  guidance  of 
the  Division  Peishkar  and  persons  deputed  by  them  in  the  exercise  of  the 
powers  conferred  by  Sub-seotion  (2). 

13-B.  Where  any  person,  on  applying  for  the  probate  of  a  will 
or  letters  of  administration,  has  estimated  the  pro- 
a  ooufe  Wia|r8h^>  be! a  party  of  the  deceased  to  be  of  greater  value  than 
the  same  has  afterwards  proved  to  be,  and  has  con¬ 
sequently  paid  too  high  a  court  fee  thereon,  if  within 
six  months  after  the  true  value  of  the  property  has  been  ascertained  such 
person  produces  the  probate  or  letters  to  the  Division  Peishkar  of  the 
Division  in  winch  the  probate  or  letters  has  or  have  been  granted. 
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and  delivers  to  the  Division  Peishkar  a  particular  inventory  and 
valuation  of  the  property  of  the  deceased,  verified  by  affidavit  or  affir¬ 
mation, 

and  if  the  Division  Peishkar  is  satisfied  that  a  greater  fee  was 
paid  on  the  probate  or  letters  than  the  law  required, 

the  said  Division  Peishkar  may— 

(a)  cancel  the  stamp  on  the  probate  or  letters,  if  such 

stamp  has  not  been  already  cancelled  : 

(b)  substitute  another  stamp  for  denoting  the  court  fee 

which  should  have  been  paid  thereon  :  and 

(c)  make  an  allowance  for  the  difference  between  them 

as  in  the  case  of  spoiled  stamps,  or  repay  the  same 

in  money,  at  his  discretion. 

13-C.  Whenever  it  is  proved  to  the  satisfaction  of  the  Division 
Peishkar  that  an  executor  or  administrator  has  paid 
hom\  deceased  person  debts  due  from  the  deceased  to  such  an  amount  as) 
hf^estat™  paid  °at  01  being  deducted  out  of  the  amount  or  value  of  the 
estate,  reduce  the  same  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value  of  the  estate  would  have  occa¬ 
sioned  a  less  court  fee  to  be  paid  on  the  probate  or  letters  of  administra¬ 
tion  granted  in  respect  of  such  estate  than  has  been  actually  paid  there¬ 
on  under  this  Regulation, 

the  Division  Peishkar  may  return  the  difference,  provided  the 
same  be  claimed  within  three  years  after  the  date  of  such  probate  or 
letters  : 

but,  when,  by  reason  of  any  legal  proceeding,  the  debts  due  from 
the  deceased  have  not  been  ascertained  and  paid,  or  his  effects  have  not 
been  recovered  and  made  available,  and  in  consequence  thereof  the 
executor  or  administrator  is  prevented  from  claiming  the  return  of  such 
difference  within  the  said  term  of  three  years,  the  Division  Peishkar  may 
allow  such  further  time  for  making  the  claim  as  may  appear  to  be  rea  - 
sonabla  under  the  circumstances. 

13-D.  Whenever  a  grant  of  probate  or  letters  of  administration 

Ksliet  in  cases  ot  1143  ^66a  01  is  mad®  in  re8P8cfc  °f  the  whole  of  the 
several  grants.'''™3  °  property  belonging  to  an  estate,  and  the  full  fee 
chargeable  under  this  Regulation  has  been  oris 
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paid  thereon,  no  fee  shall  be  chargeable  under  the  same  Regulation  when 
a  like  grant  is  made  in  respect  of  the  whole  or  any  part  of  the  same  pro¬ 
perty  belonging  to  the  same  estate. 

Whenever  such  a  grant  has  been  or  is  made  in  respect  of  any 
property  forming  part  of  an  estate,  the  amount  of  fees  then  actually  paid 
under  this  Regulation  shall  be  deduoted  when  a  like  grant  is  made  in 
respect  of  property  belonging  to  the  same  estate,  identical  with  or  in¬ 
cluding  the  property  to  which  the  former  grant  relates. 

13-E.  The  probate  of  the  will  or  the  letters  of  administration 
Probates  isolated  e®e0*s  any  Persoa  deceased  shall  be  deemed 

valid  as  to  trust  pro-  valid  and  available  by  his  executors  or  administrators 
fd'by  Sfe"1  °°V61'  f°r  recovering,  transferring,  or  assigning  any  movable 
or  immovable  property  whereof  or  whereto  the  de¬ 
ceased  was  possessed  or  entitled,  either  wholly  or  partially,  as  a  trustee, 
notwithstanding  the  amount  or  value  of  such  property  is  not  included  in 
the  amount  or  value  of  the  estate  in  respect  of  which  a  court-fee  was  paid 
on  such  probate  or  letters  of  administration. 

13-F.  (1)  Where  any  person,  on  applying  for  probate  or 
letters  of  administration,  has  estimated  the  estate 
wJMreVtooniow°a  court  of  the  deceased  to  be  of  less  value  than  the  same 
probates  eto  °  pa’d  on  ^aB  afterwards  proved  to  be,  and  has  in  consequence 
paid  too  low  a  court  fee  thereon,  the  Division  Paisk- 
kar  of  the  Division  in  which  the  probate  or  letters  has  or  have  been 
granted  may,  on  the  value  of  the  estate  of  the  deceased  being  verified  by 
affidavit  or  affirmation,  move  the  District  Judge  who  granted  the  probate 
or  letters  of  administration  to  hold  an  enquiry. 

(2)  The  Judge  after  following  the  procedure  prescribed  in 
Section  13-A,  sub-sections  (4)  and  (5),  may  record  a  finding  as  to  the 
valuation  of  the  estate.  The  Court  may  direct  that  the  probate  or  letters 
of  administration  be  duly  stamped  on  payment  to  the  Division  Peishkar 
of  the  full  court  fee  which  ought  to  have  been  originally  paid  thereon  in 
respect  of  such  value,  and  of  the  further  penalty,  if  the  probate  or  letters 
is  or  are  produced  within  one  year  from  the  date  of  the  grant,  of  not 
more  than  twice,  or  if  it  or  they,  is  or  are  produced  after  one  year  from 
such  date  of  not  more  than  five  times,  such  proper  court  fee  without  any 
deductiou  of  court  fee  originally  paid  : 

Provided  that,  if  the  application  be  made  within  six  months 
after  the  ascertainment  of  the  true  value  of  the  estate  and  the  discovery  . 
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that  too  low  a  court  fee  was  at  first  paid  on  the  probate  or  letters,  and 
if  the  Court  is  satisfied  that  such  fee  was  paid  in  consequence  of  a  mis¬ 
take,  or  of  its  not  being  known  at  the  time  that  some  particular  part  of 
the  estate  belonged  to  the  deceased,  and  without  any  intention  of  fraud 
or  to  delay  the  payment  of  the  proper  court  fee ;  the  Court  may  remit 
the  said  penalty,  and  cause  the  probate  or  letters  to  be  duly  stamped  on 
payment  only  of  the  sum  wanting  to  make  up  the  fee  which  should  have 
been  at  first  paid  thereon. 

(3)  The  District  Judge  shall  communicate  his  decision  to  the 
Division  Peishkar. 

13-G.  In  the  case  of  probate  or  letters  of  administration  on 
Administrator  t  i  e  t0°  'ow  a  00urt  f00  has  been  paid  at  first,  the 

propot*  security  before  Division  Peishkar  shall  not  cause  the  same  to  be  duly 
Section  13  ESeii  naa<ir  s*amPe|I  ™  manner  aforesaid,  until  the  executor  or 
administrator  has  given  such  security  to  the  Court 
by  which  the  probate  or  letters  of  administration  has  or  have  been  grant¬ 
ed  as  ought  to  have  been  given  on  the  granting  thereof,  in  cas8  the  full 
value  of  the  estate  of  the  deceased  had  been  then  ascertained. 

13-H.  "Where  too  low  a  court-fee  has  been  paid  on  any  probate 
Executors  etc  not  01  ^e^ers  °f  administration  in  consequence  of  any 
paying  £uii  court  ies  on  mistake,  or  of  its  not  being  known  at  the  time  that 
sbcbmanaua*°»fter  dt  Bome  Parfcictllar  parts  of  the  estate  belong  to  the 
eovery  cf  under  pay-  deceased,  if  any  executor  or  administrator  acting 
under  such  probate  or  letters  does  not,  within  six 
months  after  the  discovery  of  the  mistake,  or  of  any  effects  not  known  at 
the  time  to  have  belonged  to  the  deceased,  apply  to  the  Division  Peish¬ 
kar,  and  pay  what  is  wanting  to  make  up  the  court  fee  which  ought  to 
have  been  paid  at  first  on  such  probate  or  letters,  he  shall  forfeit  the 
sum  of  two  hundred  rupees,  and  also  a  further  sum  at  the  rate  of  ten 
rupees  per  cent,  on  the  amount  of  the  sum  wanting  to  make  up  the  pro¬ 
per  court-fee. 

13-I.  (1)  No  order  entitling  the  grant  of  probate  or  letters  of 
p»  cut  of  oourt  fees  administratio11  sJiall  be  made  upon  an  application 
iu  reapeot  of*probatas  for  such  grant  until  the  petitioner  has  filed  in  the 
staafon*6*’8  °£  adminl"  *-'our*  a  valuation  of  the  property  in  the  form  aejb 
forth  in  the  third  schedule,  and  the  Court  is  satisfied 
that  the  fee  mentioned  in  Article  X  of  the  first  schedule  has  been  paid  on 
such  valuation. 
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(2)  The  grant  of  probate  or  letters  of  administration  shall 
not  be  delayed  by  reason  of  any  motion  made  by  the  Division  Peishkar 
under  Section  13-A,  Sub-section  (3). 

13— J-  (!)  Any  excess  fee  found  to  be  payable  on  an  inquiry  held 
Recovery  of  penalty  un<ier  S60tion  13-A,  Sub-section  (5),  and  any  penalty 
or  forfeiture  under  Section  13-H,  may,  on  the  oertifi. 
date  of  the  Division  Peishkar,  be  recovered  from  the  executor  or  admini¬ 
strator  as  if  it  were  an  arrear  of  land  revenue  by  any  Tahsildar  in  any 
part  of  Travancore. 

(2)  The  Division  Peishkar  may  remit  the  whole  or  any 
part  of  any  penalty  or  forfeiture  as  aforesaid,  or  any  part  of  any  penalty 
under  Section  13-F,  or  of  any  court  fee  under  Section  13-F,  in  excess 
of  the  full  court-fee  which  ought  to  have  been  paid. 

13-K.  Nothing  in  Section  3  or  Section  19  shall  apply  to  pro- 
to app^”to3p“bdate9a  anl  bate  “  lefctats  °f  administration.” 

letters  of  administra¬ 
tion. 

159.  In  the  Court  Pees  Regulation,  VI  of  1087,  Schedule  H, 
Artioie“°vix0i”a'inItiie  a^er  Article  VII,  the  following  Article  shall  be  in- 
Court  Rees  R'egulSion!  serted,  namely  : — 

“  VII-A.,  Caveat  „  Five  rupees.  ” 

160.  In  the  Court  Fees  Regulation,  VI  of  1087,  after  Schedule 
Soteduie’£‘‘iix  “hi  tbe  following  schedule  shall  be  added,  namely 
Court  Rees  Regulation. 

“SCHEDULE  III. 

(See  Section  13-1.) 

Form  of  valuation  (to  be  usod  with  such  modification,  if  any,  as  may 
be  necessary.) 

In  the  Court  of . 

Re  Probate  of  the  Will  of  .  . . (or  Administration  of  the  property 

and  credits  of . ),  deceased. 

I . .solemnly  affirm . . . . 

and  say  that  I  am  the  exeoutor  (or  one  of  the  executors  or  one  of  the  next-of- 

kin)  of . .  deceased,  and  that  I  have  truly  set  forth  in  Annox- 

ure  A  tq  this  affidavit  alljthe  property  and  credits  of  which  the  above-named 
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deceased  died  possessed  or  was  entitled  to  at  the  time  of  his  death,  and  which 
have  come  or  are  likely  to  come,  to  my  hands. 

2.  I  further  say  that  I  have  also  truly  set  forth  in  Annexure  B  all  the 
items  I  am  by  law  allowed  to  deduct. 

3.  I  further  say  that  the  said  assets,  exclusive  only  of  suoh  last-men¬ 
tioned  items,  but  inclusive  of  all  rents,  interests,  dividends,  and  increased 
values  since  the  date  of  the  death  of  the  said  deceased,  are  under  the  value 
of 


ANNEXURE  A. 


Valuation  of  the  movable  and  immovable  property  of  de- 

Cash  in  the  house  and  at  the  banks,  household  goods, 
wearing  apparel,  books,  plate,  jewels,  etc. 

(8tate  estimated  value  according  to  best  of  Executor’s  or 
Administrator's  belief.) 

Property  in  any  Government  Securities. 

(State  description  and  value  at  the  price  of  the  day  ;  also 
the  interest,  separately  calculating  it  to  the  time  of 
making  the  application.) 

Immovable  property,  consisting  of 

(State  description,  giving,  in  the  ease  of  houses,  the  asses¬ 
sed  value,  if  any,  and  the  number  of  years’  assessment 
the  market-value  is  estimated  at,  and  in  the  case  of 
land,  the  area,  the  market  value,  and  all  rents  that 
have  accrued.) 

Leasehold  property. 

(If  the  deceased  held  any  leases  for  years  determinable, 
state  the  number  of  years’  purchase  the  profit  rents 
are  estimated  to  be  worth  and  the  value  of  such,  in¬ 
serting  separately  arrears  duo  at  the  date  of  death, 
and  all  rents  received  or  due  since  that  date  to  the 
time  of  making  the  application.) 

Property  in  public  companies. 

(State  the  particulars  and  the  value  calculated  at  the 
price  of  tha  day ;  also  the  interest  separately,  calcula¬ 
ting  it  to  tha  time  of  making  the  application.) 
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Bs.  eh.  c. 

Policy  of  insurance  upon  life,  money  out  on  mortgaga 
and  other  securities,  such  as  bonds,  mortgages,  bills, 
notes  and  other  securities  for  money. 

(State  the  amount  of  the  whole ;  also  the  interest  separate¬ 
ly,  calculating  it  to  the  time  of  making  tho  applica- 

Book  debts. 

(Other  than  bad.) 

Stock  in  trade. 

(State  the  estimated  value,  if  any.) 

Other  property  not  comprised  under  tho  foregoing  heads 
(State  the  estimated  value,  if  any.) 

Total. 

Deduct  amount  shown  in  Annexure  B  not  subject  to  duty. 

Not  Total. 


ANNEXURE  B. 

SCHEDULE  OP  DEBTS,  ETC. 

Be.  ch.  0. 

Amount  of  debts  due  and  owing  from  tbe  deceased,  pay¬ 
able  by  law  out  of  the  estate. 

Amount  of  funeral  expenses. 

Amount  of  mortgage-incumbrances. 

Property  held  in  trust  not  beneficially  or  with  general 
power  to  confer  a  beneficial  interest. 

Other  property  not  subject  to  duty. 

Total. 
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RULES  AND  NOTIFICATIONS. 

BEGULATION  V  OP  1063  (Bevenua  Summons). 

GOVERNMENT  NOTIFICATIONS. 

(I) 

(Dil.  No.  73  of  271  Revenue,  dated  13/16th  January  1927.) 

Under  Section  10  of  the  Revenue  Summons  Regulation,  V  of  1063,  as 
amended  by  Regulation  V  of  1099,  it  is  hereby  notified  that  all  Division  As¬ 
sistants  are  hereby  authorised  to  exercise,  under  Section  7  of  the  Regula¬ 
tion,  the  power  vested  in  a  Division  Peishkar,  of  entertaining  and  disposing 
of  appeals  against  orders  of  the  Tahsildars,  in  the  Taluks  constituted  as 
Revenue  Sub-divisions  and  placed  under  their  immediate  charge,  by  G.  0. 
Dia.  No.  317  of  23/  Revenue,  dated  the  31st  March  1923.  Appeals  from  the 
orders  of  the  Division  Assistants  in  these  cases  will  lie  to  the  Land  Revenue 
and  Income-Tax  Commissioner.—  T.  G.  G.,  dated  18-1-1927,  Pt.  1,  P.  302. 


(2) 

(B.  Die.  No.  501/28/  Be v.  dated  7th  March  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified,  under  Section  10  of  Regulation  V  of  1063,  as  amended  by  Regula¬ 
tion  V  of  1099,  that  Notification  No.  644/  L.  R.  &  F  issued  under  date  the 
21st  January  1913  and  published  at  page  185,  Part  I,  of  the  Gazette  dated  the 
28th  January  1913  investing  the  Division  Assistants  with  powers  to  issue 
summons  under  the  Regulation  is  amended  as  follows  .- — 

Substitute  the  following  for  the  existing  paragraph  2  of  the  Notifica¬ 
tion:— 

“  Appeals  from  orders]passed  by  the  Division  Assistants  will  lie  to  the 
Land  Revenue  and  Income-Tax  Commissioner,  under  Section  7  of  the  Regu¬ 
lation.”—  .  T.  G.  G.,  dated  19-3-1929,  Pt.  I,  P.  465. 

[See  Vol.I,  Pago  64.] 
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(3) 

(B.  Dis.  No.  501129/Bev.,  dated  1th  March  1999.) 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha 
Eani  Eegent,  that  Government  Notification  Dis,  No.  73  of  27/  Bevenne,  dated 
the  13th/  16th  January  1927,  authorising  the  Division  Assistants  to  exercise, 
under  Section  7  of  the  Eevenue  Summons  Regulation,  V  of  1063,  as  amended 
by  Regulation  V  of  1099,  the;power  vested  in  a  Division  Peishkar  of  entertain¬ 
ing  and  disposing  of  appeals  against  orders  of  the  Tabsildars  in  the  Taluks 
constituted  as  Eevenue  Sub-divisions  and  placed  under  their  immediate 
charge,  by  G.  0.  Dis.  No.  317/23/  Eevenue,  dated  the  31st  March  1923,  is 
hereby  cancelled, 

2.  Clause  (15)  of  paragraph  1  of  G.  O.  Dis.  No.  317/3/Rev.,  referred 
to  abovo,  is  also  hereby  expunged. — T.  Q.  Q.,  dated  19-3-1929,  Pt.  I,p.  466. 


REGULATION  V  OF  1067  ( Criminal  Procedure  Code). 

I.  RULES. 

(B.  Dis.  No.  2469  of  25/Jvdl.,  dated  21st  November  1926.) 

The  following  Eules  regarding  the  amelioration  o'f  the  condition  of 
the  under-trial  and  short-term  prisoners  are  sanctioned  by  Her  Highness  the 
Maha  Eani  Eegent,  under  date  the  10th/12th  November  1925,  for  the  guid¬ 
ance  of  the  Magistracy.  These  Eules  shall  come  into  force  at  once. 

(1)  The  local  Magistrate  shall  be  primarily  responsible  for  the 
well-being  of  remanded  and  short-term  convicted  prisoners  confined  in  Police 
Stations. 

(2)  He  shall,  if  resident  in  the  place  in  which  the  Police  Station 
is  located,  not  less  often  than  once  a  week,  and  if  resident  elsewhere,  not  less 
often  than  once  a  month  inspect  all  such  prisoners  and  the  cells  in  which 
they  are  confined  and  shall  satisfy  himself  that  the  prisoners  are  properly 
treated  and  receive  the  prescribed  food,  bedding  and  clothing,  and  that  all 
sanitary  arrangements  are  correctly  carried  out, 

(3)  The  local  Medical  Offioer  shall  at  least  once  a  week  examine 
such  prisoners  and  inspect  .the  cells  in  which  they  are  confined.  He  shall 
satisfy  himself  that  both  are  clean  and  that  prisoners  are  receiving  proper 
attention.  He  shall  also  inspect  the  raw  articles  of  food  and  the  same  when 
cooked,  and  shall  see  that  the  water  supply  is  from  a  protected  source,  that 
the  latrines  and  sanitary  utensils  are  kept  thoroughly  clean,  and  that  all 
sanitary  and  bathing  arrangements  are  properly  carried  out. 


1811 


App.  A] 

Regulation 

V  OF  1067. 

(4)  All  remarks  and  orders  pi 

issed  by  Magistrates 

and  all  reel 

mendation 

g  made  by  Medical  Officers  sha 

11  ba  recorded  in  a 

special  boot 

bo  maintaii 

eod  in  every  Police  Station. — 

T.  G.  G.  dated  £ 

i-11-1925,  Pt.IV,  Juc 

H.  Dept..,  P. 

II.  GOVERNMENT  NOTIFICATIONS. 

(1) 

(B.  Dis.  No,  255  of  27f  Judl.,  d 

ated  29th  January  19 

27.) 

Und 

ier  Section  12-A  of  Regulation  V 

’  of  1067,  as  amended 

by  Regulat 

VI  of  1097 

,  it  is  hereby  notified  that  any 

three  or  more  of  the 

Special  Ma{ 

trates  appc 

>inted  in  the  Municipality  of 

Mavelikara  may  sit 

together  s 

Rules  and  notifications. 
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(5) 

(B.  Dia.  No.  1  of  30/Judl„  dated  3rd  January  1930.) 

Under  Section  8  of  the  Code  of  Criminal  Procedure,  it  is  hereby  notifi¬ 
ed,  with  the  sanction  of  Her  Highness  the  Maha  Bani  Begent,  that  the  terri¬ 
torial  limits  of  the  several  Districts  in  the  State  are  fixed  as  shown  below . — 
Name  of  District.  Included  Taluks  (as  reconstituted  by 

0. 0..  B.  Dis.  No.  1039  of  22jJudl, 
dated  the  2nd/8th  May  1923.) 

The  Trivandrum  District.  Thovala,  Agastiswaram,  Kalkulam,  Vila- 
vancode,  Neyyattinkara,  Trivandrum, 
Neduvangad  and  Chirayinkil. 

The  Quilon  District.  Quilon,  ■  Karunagapalli,  Karthikapalli, 

Kunnathur,  Kottarakara,  Ambalapu- 
zha,  Mavelikara,  Tiruvalla,  Pattanam- 
titta,  Pattanapuram  and  Sheneotta. 

The  Kottayam  District.  Ohanganacherry,  Kottayam,  Shertallai, 

Yaikom,  Minachil,  Moovattupuzha, 
Kwmathunad,  Thodupuzha  and 

The  Devicolam  District.  Devicolam  and  Peermade. — 


III.  CRIMINAL  CIBCULARS. 

(1) 

It  has  come  to  the  notice  of  the  High  Court  that  copies  of  documents 
signed  by  the  presiding  Officers  of  the  subordinate  Criminal  Courts  prepared 
eithor  for  delivery  to  the  parties  or  their  Vakils  or  for  preservation  in  the 
office  do  not  mention  the  name  of  the  signatory  and  his  official  designation 
and  that  the  provisions  of  the  High  Court  Proceedings  dated  19th  Kumbhom 
1076  enjoining  legibility  of  signatures  of  all  Judges,  Munsiffs  and  Magistrates 
are  not  acted  up  to. 

The  High  Court  therefore  invite  the  attention  of  all  the  subordinate 
Criminal  Courts  to  the  Proceedings  referred  to  above  and  direct  that  the 
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Regulation  i  on  1O68. 

(2) 

It  has  come  to  the  notice  of  the  High  Court  that  the  provisions  of 
Article  134  of  the  Travanoore  Service  Regulations  which  require  that  when 
a  Government  Official  is  judicially  oonvicted,  a  copy  of  the  decision  should 
be  sent  to  the  Head  of  the  Department  in  which  he  is  employed  and  those 
of  Criminal  Circular  No.  13  of  1073  requiring  Criminal  Courts  including 
Sessions  Courts  trying  any  public  servant  to  communicate  the  result  of  the 
oaseto  the  Head  of  the  Department  and  Criminal  Circular  No.  3  of  1086  pro¬ 
viding  that  copy  of  judgment  commenting  on  the  conduct  of  Government 
servants  shall  be  sent  to  the  Head  of  the  Department  are  not  always  ob- 

The  High  Court  therefore  direct  that  in  future  all.  Criminal  Courts 
including  Sessions  Courts  shall  invariably  comply  with  the  requisitions  con¬ 
tained  in  the  aforesaid  Article  of  the  Travanoore  Service  Regulations  and  the 
Criminal  Circulars  referred  to  above.—  Or.  Cir.  No.  2  of  1103. 


(3) 

The  Criminal  Courts  including  the  Courts  of  Session  are  directed  as  far 
as  possible  to  avoid  summoning  Mahomedan  witnesses  and  parties  or  other¬ 
wise  enforcing  their  attendance  in  Courts  on  Friday. — Or.  Oir.  No.  3  of  1103. 


REGULATION  I  OP  1068  {Revenue  Recovery). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(R.  Die.  No.  327j29jRev„  dated  7th  February  1929.) 

It  is  hereby  notified  for  the  information  of  the  public  and  for  the 
guidance  of  the  Officers  of  the  Land  Revenue  Department  that,  under  sanc¬ 
tion  of  Her  Highness  the  Maha  Rani  Regent,  the  following  procedure  is  laid 
down  in  regard  to  the  collection  of  land  revenue  due  to  one  Taluk  from  Pat- 
tadars  resident  in  other  Taluks: — 

(1)  Ordinarily  only  the  demand  notice  under  Section  23-A  of  the 
Revenue  Recovery  Regulation  shall  in  the  first  instance  be  Berved  on  de¬ 
faulters  who  are  resident  in  a  Taluk  other  than  that  in  which  the  land  is 
situate  and  the  Tahsildar  of  the  Taluk  where  the  defaulter  resides  shall  be 
required  only  to  have  the  notice  duly  served  and  not  to  realise  the  amount 
covered  by  the  notice. 

(2)  The  revenue  due  on  any  land  shall  be  paid  to  the  Proverthi- 
oar  ofjthe  Pakuthi  where  the  land  is  situate  either  in  person  or  by  money 
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order  or  through  an  agent.  The  voluntary  payment  of  revenue  in  a  Paku- 
tilii  or  Taluk  ofchar  than  that  in  which  the  land  is  situate  shall  in  no  circum- 
stances  be  accepted. —  T.  G.  G.,  dated,  13-2-1929,  Ft.  I,  F.  345. 


(2) 

(R.  Dis.  No.  1350/1928  Rev.,  dated  26th  September  1929.) 

It  has  come  to  the  notice  of  Government  that,  in  oases  of  sales  of  im¬ 
movable  properties  for  arrears  of  Public  Bevenue,  the  defaulters  sometimes 
remit  the  dues  in  the  Taluk  before  the  expiry  of  30  days,  but  make  no  for¬ 
mal  application  for  setting  aside  the  sale,  as  expressly  required  by  Section 
33-A  (1)  of  the  Bevenue  Becovery  Begulation  I  of  1068.  The  public  are 
hereby  informed  that  unless  a  written  application  for  setting  aside  the  sale  is 
presented  to  the  Division  Peishkar  as  required  by  that  Section  when  making 
the  deposit,  the  sale  is  liable  to  be  confirmed  in  spite  of  such  deposit  and 
action  in  strict  conformity  with  the  provisions  of  the  Section  is  therefore 
necessary  to  entitle  them  to  the  relief  sought  for.  It  is  also  hereby  notified 
that  a  written  application  addressed  to  the  Dowan  Peishkar  may  at  the  time 
of  making  the  deposit  be  presented  to  the  Tahsildar  who  will  transmit  the 
same  to  the  Division  Peishkar  for  orders.  The  application  is  liable  to  pay¬ 
ment  of  a  court  fee  of  half  a  rupee  under  the  Court  Fees  Begulation  and 
should  be  filed  in  the  Tahsildar ’s  Office. — 

T.  G.  G.,  dated  2-10-1929,  Ft.  I,  P.  89. 


(3) 

(D.  Dis.  No.  685/29/Rev.,  dated  13th  April  1929.) 

With  the  sanction  of  Her  Highness  the  Maha  Bani  Regent,  it  is  here¬ 
by  notified  that  applications  under  Section  50  of  the  Bevenue  Recovery  Be¬ 
gulation,  I  of  1068,  as  amended  by  Begulations  III  of  1087,  VIII  of  1094,  X  of 
1097  and  II  of  1099,  for  revision  of  the  orders  passed  or  proceedings  taken 
by  a  Division  Peishkar,  Tahsildar  or  Proverthicar  under  the  provisions  of 
that  Begulation  should  be  presented  within  sixty  (60)  days  from  the  date  of 
the  order  sought  to  be  revised  and  that  applications  preferred  after  the  ex¬ 
piry  of  that  period  will  be  rejected  unless  sufficient  cause  is  shown  for  not 
presenting  the  same  within  the  prescribed  period.  In  computing  the  period 
of  limitation,  the  day  on  which  the  order  sought  to  be  revised  was  pronounc¬ 
ed  and  the  time  taken  for  obtaining  a  copy  of  the  order  shall  be  excluded. _ 

T.  G.  G.,  dated  16-4-1929,  Ft:  I,  P.  677. 
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that  the  Excise  Inspectors  are  invested  with  the  powers  of  a  Tahsildar  in  re¬ 
spect  of  issuing  demand  notices  and  attaching  moveable  properties  of  a 
grantee  of  the  privilege  of  vending  toddy,  arrack,  or  opium  and  ganja,  for  the 
collection  of  abkari  and  opium  revenue. — 

T.  G.  G:,  dated  16-10-1028,  Pi.  I,  P.  HO. 


(7) 

(B.  Bis.  No.  105/29  Ml.,  dated  21st  February  1929.) 

Under  Section  58  of  the  Revenue  Recovery  Regulation,  I  of  1068,  as 
amended  by  Regulations,  HI  of  1087,  VIII  of  1094,  X  of  1097  and  II  of  1099, 
it  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha  Rani  Regent, 
that  the  Sanitary  Inspector  and  the  Aminadars  under  the  Municipal  Council, 
Thiruvella,  are  authorised  by  virtue  of  their  offices,  to  exercise  all  the  powers 
conferred  by  that  Regulation  on  Tahsildars  and  Proverthicars,  respectively, 
for  the  collection  of  Municipal  dues.  Notification  R.  Dis.  No.  59/25,  Rev.  and 
L.  G.,  dated  the  16th  February  1925,  published  on  page  279  of  the  Gazette 
dated  the  24th  February  1925,  is  amended  accordingly,  as  follows : — 

For  “Thiruvella  Aminadar  Proverthiear 

Overseer  Do.” 

Substitute  “  Thiruvella  Sanitary  Inspector  Tahsildar 

Aminadars  Proverthicars”.— 

T.  G.  <?.,  dated  26-2-1929,  Ft.  I,  P.  414. 

(8) 

(Bis.  No.  191/29/  Ml.,  dated  27th  April  1929.) 

With  the  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  here¬ 
by  notified  that  the  Revenue  Inspector  under  the  Municipal  Council,  Kotta- 
yam,  has  been  invested  by  virtue  of  office,  with  the  powers  of  a  Tahsildar 
under  Seotion  58  of  the  Revenue  Recovery  Regulation,  I  of  1068,  as  amend¬ 
ed  by  Regulations  III  of  1087,  VIII  of  1094,  X  of  1097  and  II  of  1099,  for  the 
collection  of  Municipal  dues  in  the  Town  of  Kottayam. — 

T.  G.  G.,  dated  BO-4-1929,  Pt.I,  P.  626. 

I  SeeT ol.  I,  Page  629.  ] 


(9) 

(B.  Bis.  No.  737/29/  Ml.,  dated  9ih  September  1929.) 

Under  Seotion  58  of  the  Revenue  Recovery  Regulation,  I  of  1068,  as 
amended  by  Regulations  III  of  1087,  VIII  of  1094,  X  of  1097  and  II  of  1099, 
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it  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha  Bani  Be- 
gent,  that  the  Overseer  under  the  Municipal  Council,  Kuzhithura,  is  autho¬ 
rized  by  virtue  of  his  office  to  exeroise  the  powers  of  a  Proverthicar,  for  the 
collection  of  Municipal  dues.  Notification  B.  Dis.  No.  59/25/  Bevenue  and  L. 
G.,  dated  the  16th  February  1925,  published  on  Page  279  of  the  Gazette  dated 
the  24th  February  1925,  is  amended  accordingly  as  follows  : — 

Under  “  4.  Kuzhithura  1.  President  Division  Peishkar 

2.  Sanitary  \  Tahsildar 


Added 


3.  Aminadar  Proverthicar" 

“4.  Overseer  Do.” 

T.  G.  G.,  dated  17-9-1029,  Pt.  I,  P.  48. 
1.  I,  Page  eas.  ] 


(10) 

(It.  Dis.  No.  811/201  Mis.,  dated  12th  September  1020.) 

Under  Section  58  of  the  Bevenue  Beeovery  Begulation,  I  of  1068,  as 
amended  by  Eegulations  III  of  1087,  VIII  of  1094,  X  of  1097  and  II  of  1099, 
it  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha  Bani  Be- 
gent,  that  the  Accountant,  Vadavathur  Devaswom,  is  authorised  by  virtue  of 
his  office  to  exeroise  the  powers  conferred  by  that  Begulation  on  a  Proverthi¬ 
car,  for  the  collection  of  arrears  of  revenue  due  to  the  Vijay apurara  Personal 
Deposit  Devaswom  in  the  Thiruvarpu  Group. — 

T.  G.  G.,  dated  17-9-1929,  Pt.  I,  P.  49. 

(  See  Vol.  1,  Page  631.] 

(ID 

EBBATUM  NOTICE. 

It.  Dis.  No.  350/23/  G.  B.,  dated  5th  June  1925.) 

Adverting  to  column  3  of  the  list  attached  to  the  Notification  B.  Dis. 
No.  121/25/  G.  B.,  dated  27th  February  1925,  published  on  page  283  of  the 
Devaswom  sheet  of  the  Gazette  dated  3rd  March  1925,  read  “  Nagercoil 
Group”  and  “Do”  for  “Do”  and  “Do”  against  the  two  Devaswoms,  Thanuva- 

lingaswami  and  Marukathala  Kandan  Sastha,  items  5  and  6  in  the  list. _ 

T.  G.  G.,  dated  30-6-1925,  Pt.  17,  Devaswom  Dept.,  P.  479. 

[  See  Vol,  I,  Page  630.  ] 
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GOVERNMENT  NOTIFICATIONS. 

(1) 

( Dated  28th  June  1927. ) 

Under  sanction  o{  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  for  general  information  that  the  sanction  accorded  to  the  rates  fixed 
for  the  grazing  and  penning  of  foreign  cattle  in  the  Government  forests  of 
the  Southern  Division  tentatively  for  one  year  from  the  1st  Medom  1100 
under  Notification  R.  Dis.  No.  1553  of  25/Devpt.,  dated  the  29th  August  1925, 
and  continued  for  another  year  from  1st  Medom  1101,  under  Notification  E. 
Dis.  No.  843/26/Devpt.,  dated  the  8th  May  1926,  is  hereby  withdrawn — 

T.  G.  G.,  dated  5-7-1927,  Ft.  I,  P.  919. 

[  See  Vol.  I,  P.727.] 


(2) 

( B.  Dis.  No.  1162  of  28/Devpt.,  dated  19th  June  1928. ) 

Under  sanction  of  Her  Highness  the  Maha  Eani  Hegent,  it  is  hereby 
notified  that  paragraph  19  of  the  Buies  dated  the  25th  November  1921,  passed 
under  Sections  31, 33,  33  and  clause  (<J)  of  Section  60,  of  the  Forest  Regulation. 
II  of  1068,  as  amended  by  Regulations  IV  of  1071,  IS  of  85,  IV  of  89  and 
VIII  of  97,  are  further  amended  as  follows; — 

Paragraph  19. — (1)  Delete  the  words  “Deputy  Tahsildar  ”  occur¬ 
ring  in  line  2  and  substitute  the  words,  “  Eevenue  Supervisor.” 

(2)  Delete  the  phrase  “of  rank  not  lower  than  that 
of  the  Forester”  occurring  after  the  words  “  Forest  Officers  ”  in  line  3  of  the 
paragraph. —  T.  G.  G.,  dated  26-6-1928 ,  Pt.I,  P.  758. 

[See  Vol.  I, Page  743. ] 


REGULATION  IH  OF  1072  ( Irrigation ), 


GOVERNMENT  NOTIFICATION. 

( B.  O.  G.  1780l26IBev.,  dated  12th  November  1927. ) 

Under  paragraph  2  of  Section  20  of  the.  Eules  for  the  constitution  of 
Irrigation  Boards  in  South  Travaneore,  it  is  hereby  notified  for  general  in¬ 
formation  that’the  water  cess  (  both  arrears  and  current)  imposed  on  the 
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lands  lying  within  the  Irrigation  Block  Boards  named  at  foot  will  be  collect¬ 
ed  by  the  Proverthioars  of  the  Pakuthies  in  which  the  areas  included  in  the 
blocks  lie,  under  the  control  of  the  Tahsildars  conoemed,  subject  to  the 
condition  that  each  of  the  Board  pays  a  commission  of  5  per  cent,  of  the 
amount  collected  to  the  Revenue  agency  which  makes  the  collection  for  the 
Boards. 

Names  of  Block  Boards. 

1.  Thadikkaranconam  block.  12.  Kuriyan  block. 

2.  Ulakkaruvi  blook.  13.  Thalakudy  block. 

3.  Devendran  block.  14.  Natchiyar  Pudukulam  block. 

4.  Kadukkarai  block.  15.  Vellamadam  block. 

5.  Alathurayar  block,  16.  Veeranallur  block. 

6.  Avayaramman  block.  17.  Vembar  block. 

7.  Azhakamman  block.  18.  Marthandanalloor  block. 

8.  Layam  block.  19.  Navalcaud  block. 

9.  Krishnan  block.  20.  Edappara  blook. 

10.  Veeramony  block.  21.  Darisanamcope  block. 

11.  Minchin  block. 

T.  a.  G.,  dated  33-11-1937,  Ft.  1,  P.  167. 


REGULATION  II  OP  1073  (Epidemic  Diseases.) 


GOVERNMENT  NOTIFICATION. 

(B.  0.  0.  No.  4758  of  37jG.  A.,  dated  3rd  December  1937. ) 

In  exercise  of  the  powers  conferred  by  Section  2  of  the  Epidemic 
Diseases  Regulation,  II  of  1073,  the  Government  of  Her  Highness  the  Maha 
Rani  Regent  of  Travancore  are  hereby  pleased  to  make  the  following 
Rule;— 

“  In  the  revised  Travancore  Plague  Rules,  under  Section  2  of  Regu¬ 
lation  II  of  1073,  sanctioned  by  Her  Highness  the  Maha  Rani  Regent,  under 
date  the  1st  October  1924,  after  Rule  13,  add  the  following  as  Rule  14, 
namely: — 

“  The  Government  may,  for  the  purpose  of  these  Rules  and  Standing 
Orders  relating  thereto,  appoint  any  person,  by  name  or  virtue  of  his  office, 
to  be  a  Division  Peishkar  for  any  specified  local  area  or  with  respect  to  any 
specified  local  area,  vest  in  any  person,  by  name  or  virtue  of  his  office,  all  or 
any  of  the  functions  pertaining  to  a  Division  Peishkar,  Commissioner  or  any 
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other  Officer  under  these  Buies  or  the  Standing  Orders.  The  Government 
may  also  direct  -whether  the  person  so  appointed  or  vested  shall  exercise  his 
functions  as  such,  concurrently  with  or  to  the  exclusion  and  independently  of 
the  Division  Peishkar,  Commissioner,  or  other  Officer  to  whom  the  functions 
pertain  under  the  preceding  Buies  and  the  Standing  Orders.” — 

T.  G.  G.,  dated  6-12-1927,  Ft.  I,  P.  194. 

[See  Vol.  II,  Page  600.] 

REGULATION  IV  OE  1C73  {Abkari). 

I.  GOVERNMENT  NOTIFICATIONS. 

(1) 

( B.  0.  G.  No.  22  of  28/Devpt.,  dated  3rd  March  1928.) 

In  exercise  of  the  powers  conferred  by  Section  20  of  the  Abkari  Regu¬ 
lation,  IV  of  1073,  it  is  hereby  notified  that  the  rates  of  tree-tax  prescribed 
by  Buie  5  of  the  Tree-Tax  Buies  published  under  Notification  No.  S.  B. 
836  dated  16th  April  1914,  as  amended  by  Notification  R.  0.  O.  No.  5030/26/ 
Devpt.,  dated  1st  April  1926,  are  revised  and  fixed  as  follows  with  effect  from 
1st  Chingom  1104,  throughout  the  whole  State  except  the  Devicolam  Taluk: — 

Kind  of  tree.  Bate  of  Tree-tax.  Period. 

Bs.  as.  p. 

1.  Cocoanut  3  8  0  Each  half  year. 

2.  Palmyra  1  14  0  Do. 

3.  Sagopalm  or  Choondapana  7  0  0  Do. 

T.  G.  G„  dated  6-3-1928,  Pt.  17,  Excise  Dept.,  P.  77. 

I  See  Vol.  II,  Pago  599.  ] 

(2) 

(  B.  Dis.  No.  1886l28jDevpt.,  dated  Sth  October  1928. ) 

Dnder  Sections  4  (/)  and  ( g ),  5  and  26  (o)  of  the  Abkari  Regulation, 
IV  of  1073,  and  Section  6  (6),  (d)  and  (a)  of  the  Opium  Regulation,  IV  of 
1090,  it  is  hereby  notified  with  the  sanction  of  Her  Highness  the  Maha  Bani 
Regent— 

(1)  that  the  Assistant  Excise  Commissioners  are  authorised  to  have 
the  security  deposits  of  shop-keepers  within  their  jurisdictions,  pledged  to 
them  and  to  make  adjustments  therefrom  when  needed ;  and 
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(2)  that  the  Excise  Inspectors  are  authorised  to  fine  shop-keepers  up 
to  Es.  (5)  five  at  a  time,  for  infraction  of  any  of  the  conditions  of  the 
license.—  T.  G.  <?.,  dated  16-10-192 8,  Ft.  I,  P.  118, 

[See  Vol.  n,  P.  578.  ] 


(3) 

( B.  0.  0. 108j28jDevpt.,  dated  23rd  April  1929. ) 

In  modification  of  Notification  No.  R.  Dis.  223/1/26/Devpt.,  dated  26th 
January  1926,  published  on  Page  111  of  the  Excise  sheet  of  the  Government 
Gazette  dated  2nd  February  1926/20th  Makarom  1101,  it  is  hereby  notified, 
under  Sections  8  and  11  of  the  Abkari  Regulation  IV  of  1073,  that  the  maxi¬ 
mum  quantity  of  arrack  ( jaggery  and  toddy  )  that  any  person  may  trans¬ 
port  and  have  in  his  possession  -without  a  lioense  within  the  Municipal  limits 
of  Ohanganacherry  Town  is  fixed  at  l/24th  of  an  Imperial  gallon  or  (2)  two 
drams.—  T.  G.  G.,  dated  30-i-1929,  Ft.  I,  P.  640. 

f  See  Vol.  II,  P.  017.] 


(*> 

( B.  Dis.  No.  710!29jDevpt.,  dated  1st  May  1929. ) 

In  exercise  of  the  power  conferred  by  Section  26  of  the  Abkari  Regu¬ 
lation,  IV  of  1073,  the  Government  of  Her  Highness  the  Maha  Rani  Regent 
direct  that,  in  supersession  of  all. previous  Notifications  on  the  subject,  all 
preparations  containing  not  more  than  0-1  per  cent  of  Cocaine  shall  be  ex¬ 
empted  from  Excise  restrictions  in  the  State. 

T.  G.  <?.,  dated  1-6-1929,  Ft.  I,  P.  652. 

[  See  Vol.  II,  Pago  681.] 

(5) 

( Mxeiss  Commissioner's  Notification,  dated  23rd  February  1928. ) 

In  the  memorandum  dated  7th  April  1909  upon  the  law,  rules  and 
procedure  relating  to  the  importation  of  foreign  liquor  into  Travancore  pub¬ 
lished  on  page  75  of  the  Excise  sheet  in  the  Travancore  Government  Gazette 
dated  27th  April  1909/15th  Medom  1084:— 

1.  Add  the  following  as  a  sub-olause  to  clause  7  :— 

“  In  cases  of  import  from  British  India,  the  import  permit  issued  to 
the  applicant  should  be  produced  before  the  foreign  authority  and  a  British 


export  permit  obtained 
import  permit,." 


the  quantity  of  liquor  mentioned  in  the 
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2.  Ia  clause  8  instead  of  “  copy  of  permit  "  insert  “  copies  of  both 
tho  import  and  export  permits.  ” — 

T.  G.  G.,  dated  13-3-1928, -Pt.  IV,  Excise  Dept.,  P.  14,2. 

[  See  Vol.  II,  P.  1452.  ] 


II.  GOVERNMENT  PROCEEDINGS. 

( Order  B.  Dis.  No.  1886IDevpt.,  dated  11th  October  1928. ) 

The  powers  of  the  Excise  Commissioner,  the  Assistant  Excise  Com¬ 
missioners  and  the  Excise  Inspectors  are  enhanced  as  below  with  effect 
from  the  1st  Thulam  1104. 

A.  Disciplinary  Powers. 

B.  Administrative  Powers. 

I.  Abhari,  Opium  and  Ganja. 

1.  Power  is  delegated  to  the  Excise  Commissioner  to  authorise  any 
person  to  possess  such  quantity  of  opium  or  intoxicating  drugs  as  his  special 
authority  will  cover. 

2.  Power  is  delegated  to  the  Assistant  Excise  Commissioners  to  have 
the  seourity  deposits  of  the  contractors  of  toddy,  arrack  and  opium  and  ganja 
shops  within  their  jurisdiction  being  pledged  to  them  and  to  make  adjust¬ 
ments  from  such  deposits  when  needed. 

3.  Power  is  delegated  to  the  Excise  Inspectors— 

(а)  to  exercise  the  powers  of  a  Tahsildar  under  the  Revenue 

Recovery  Regulation  in  respect  of  issuing  demand  notices 
and  attaching  movables  for  the  collection  of  abkari  re¬ 
venue,  and 

(б)  to  finejlicensees  up  to  Rs.  5  five  at  a  time. 

II.  Tobacco. 

1.  Power  is  delegated  to  the  Exoise  Commissioner  to  write  off  the 
accounts  tobacco  which  has  been  found  unfit  for  consumption  in  ithe  bank- 
shalls  and  ordered  to  be  destroyed  by  him. 

2.  Power  is  delegated  to  the  Assistant  Excise  Commissioners— 

(a)  to  grant  rewards  to  persons  described  in  Rules  77  of  the 
Tobacco  Rules  dated  5th  July  1913,  provided  that  the  ag¬ 
gregate  amount  of  the  reward  granted  in  any  one  case 
shall  not  exceed  Rs.  25,  and 
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(6)  to  incur,  at  his  discretion,  an  expenditure  not  exceeding  Rs. 
15  in  each  ease  for  the  employment  of  informers  or  for  any 
purpose  connected  with  the  prevention  and  detection  of 
tobacco  smuggling  or  of  any  other  offence  against  the 
Tobacco  Law,  subject  to  the  distribution  of  the  budget 
grant  of  the  year  for  the  purpose. 

III.  Salt. 

1.  Power  is  delegated  to  the  Assistant  Excise  Commissioner- 

fa)  to  arrange  for  the  construction  and  maintenance  of  the  works 
mentioned  in  Section  29  of  Regulation  III  of  1088,  carried 
out  to  fcis  satisfaction ; 

(b)  to  order  the  sale  or  destruction  of  salt  stored  for  more  than 
five  years  and  recover  the  cost  from  the  licensee  under 
Rule  6  (19)  of  the  Salt  Rules ; 

(e)  to  prescribe  the  dates  for  the  commencement  and  closure  of 
the  manufacture  of  salt  in  each  factory  under  Buie  22 ; 

(d)  to  prescribe  the  time  for  the  removal  of  salt  to  the  drying 

grounds  under  Rule  26 ; 

(e)  to  fix  the  drying  ground  to  which  salt  from  each  pan  shall 

be  removed,  the  platform  on  which  it  shall  be  stored  and 
the  route  by  which  salt  shall  be  removed  from  the  pans  to 
the  drying  grounds  or  from  the  drying  grounds  to  the  place 
of  storage,  as  the  case  may  be,  under  Eule  27 ; 

(/)  to  set  apart,  in  every  factory,  suitable  places  to  serve  as 
drying  grounds  and  storage  platforms,  under  Buie  29 ; 

(g)  to  order  storage  of  salt  on  holidays,  if  necessary,  under 
Eule  38; 

(ft)  to  issue  instructions,  under  Rule  43,  from  time  to  time,  to 
the  licensees  in  regard  to  the  matters  relating  to  storage  not 
provided  for  in  the  Rules ;  and 

(i)  to  fix  the  time  for  the  removal  of  salt  under  Eule  64. 

2.  Power  is  delegated  to  the  Excise  Inspector— 

(a)  to  direct,  at  his  discretion,  that  salt  manufactured  by  two  or 
more  licensees,  shall  be  stored  jointly  under  Eule  33,  and 

(ft)  to  take  such  steps  as  he  may  consider  necessary  for  the 
storage  of  salt,  should  a  licensee  fail  to  store  his  salt  within 
6  days  of  written  notice  sent  to  him  by  the  Inspector  and 
to  recover  the  cost  of  such  storage  from  the  licensee,  under 
Rule  39. 
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Notifications  will  issue  under  the  Abkari  Eegulation,  IV  of  1073,  the 
Opium  Eegulation,  IV  of  1090,  the  Tobacco  Uegulation,  I  of  1087,  and  the 
Revenue  Eecovery  Eegulation,  I  of  1068,  investing  the  Officers  with  the 
powers  under  Abkari,  Opium  and  Tobacco,  referred  to  above.  The  Excise 
Commissioner  will,  in  virtue  of  the  powers  vested  in  him  under  Section  5  of 
the  Salt  Eegulation  III  of  1088,  issue  the  necessary  notifications  for  investing 
the  Assistant  Excise  Commissioner  and  the  Excise  Inspectors  with  the 
powers  delegated  to  them  as  regards  the  administration  of  salt  revenue. — 

T.  a.  a.,  dated  16-10-1923,  Ft.  I,  Pp.  117-118. 
tSee  Vol.  I,  P.  578. 1 


REGULATION  III  OF  1079  (Hindu  Religious  Endowments). 


I.  RULES. 

(No.  D.  2203,  dated  7th  July  1917.) 

The  following  Rules  for  exercising  superintendence  over  the  manage¬ 
ment  of  the  Vempannur  Kandan  Sastha  temple  in  Pallichal  Pakuthi,  Ney- 
yattinkara  Taluk,  are  passed  by  the  Government  under  Section  16  of  the 
Hindu  Religious  Endowments  Regulation,  III  of  1079,  under  date  the  30th 
June  1917  corresponding,  to  the  17th  Mithunom  1092  : — 

1.  The  local  Proverthikar  shall  be  ex-officio  manager  of  the  Vempan¬ 
nur  Kandan  Sastha  Coil  and  shall  be  paid  out  of  the  temple  funds.  He 
shall  work  under  the  orders  and  control  of  the  Taluk  Tahsildar. 

2.  The  manager  shall  submit  to  Government,  through  the  Tahsildar 
of  the  Neyyattinkara  Taluk,  a  budget  of  receipts  and  expenditure  three 
months  before  the  beginning  of  the  year  to  which  it  relates. 

3.  The  manager  shall  act  in  accordance  with  the  budget  sanctioned 
by  the  Government  and  shall  be  responsible  for  the  proper  oonduct  of  all 
the  affairs  of  the  Devaswom,  including  the  collection  of  all  dues  for  the  tem¬ 
ple  from  the  holders  of  the  immovable  properties,  the  Thanathil  Kidappu  as 
well  as  Thiruppuvarom. 

4.  A  personal  deposit  account  shall  be  opened  in  the  Treasury  in  the 
name  of  the  Devaswom,  the  collection  in  money  being  remitted  into  it  and 
withdrawn  by  means  of  warrants.  (Repayment  Bills).  The  paddy  should 
be  in  the  custody  of  the  Proverthikar. 

5.  Monthly  accounts  of  receipts  and  expenditure  should  be  rendered 
by  the  manager  in  the  form  that  may  be  prescribed  for  the  purpose. 
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6,  The  Tahsildar  shall  inspect  the  Devaswem  from  time  to  time  and 
submit  his  reports  to  Government  through  the  Dewan  Peishkar. 

7.  The  manager  is  authorised  to  conduot  civil  and  criminal  suits  on 

behalf  of  the  Devaswom.—  T,  G.  G.,  dated,  10-7-191 7,  Pt.  I,  P.  770. 


It  GOVERNMENT  NOTIFICATIONS. 

(1) 

(No.D.B.  361612851  of  1908,  dated  30th  April  1920.) 

Under  Section  15  of  the  Hindu  Religious  Endowments  Regulation,  III 
of  1079,  as  amended  by  Regulation  IH  of  1092,  it  is  hereby  notified,  with 
the  sanction  of  His  Highness  the  Maha  Raja,  that  the  rents  and  other  dues 
of  the  Pattazhi  Devaswom,  Pathanapuram  Taluk,  will  be  oollected  as  arrears 
of  public  revenue  under  the  provisions  of  the  Revenue  Recovery  Regulation, 
I  of  1068,  as  amended  by  Regulations  III  of  1087  and  VIII  of  1094. — 

X.  G.  G.,  dated  4-5-1920,  Pt,  I,  P.  480. 


(2) 

(No.  D.  2040,  dated  20th  July  1920.) 

It  is  hereby  notified,  under  sanotion  of  His  Highness  the  Maha  Raja, 
that  Rule  (1)  of  the  Rules  dated  the  31st  October  1914,  framed  under  Section 
16  of  the  Hindu  Religious  Endowments  Regulation,  III  of  1079,  for  the 
superintendence  over  the  management  of  the  Thirunavaikulam  Devaswom, 
Ohirayinkil  Taluk,  is  amended  as  follows : — 

(1)  “The  Akavoor  Namburipad,  who  is  the  Samudayam  of  the 
Devaswom,  shall  submit  to  the  Government,  for  sanction  annually,  through 
the  Tahsildar  of  the  Ohirayinkil  Taluk,  a  budget  of  receipts  and  expenditure 
of  the  Devaswom,  three  months  before  the  commencement  of  the  year  to 
which  the  budget  relates.”—  T.  G.  G.,  dated  3-8-1920,  Pt.  I,  P.  831. 

t  See  Vol.  II,  P.  1263.  ] 


REGULATION  IV  OB'  1080  (Stamp). 


GOVERNMENT  NOTIFICATION. 

(3.  O.  G.  No.  3445  of  26/Bev.,  dated  3rd  December  1928.) 

In  exercise  of  the  powers  conferred  by  Section  10,  clause  (a),  of  the 
Travanoore  Stamp  Regulation,  IV  of  1080,  the  stamp  duty  with  which  the 
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class  of  instruments  described  below  is  chargeable  is  hereby  remitted  with 
he  sanction  of  Her  Highness  the  Maha  Rani  Regent  with  effect  from  the 
28rd  November  1928/8th  Yrisehikom  1104. 

Class  of  Instrument. 

Lease  deed  executed  under  the  Kuthakapattom  Rules  dated  the  3rd 
July  1914  in  respect  of  any  lease  the  period  of  which  does  not  exceed  twelve 
years  and  the  annual  rent  does  not  exceed  rupees  fifty. — 

T.  G.  G„  dated 4-12-1928,  Pt.  I,  P.  206. 


REGULATION  Y  OR  1084  (Arm). 

GOVERNMENT  NOTIFICATIONS. 

(1) 

[B.  Pis.  No.  2986/29/Judl,  dated  23rd /26th  November  1929.) 

In  exercise  of  the  powers  conferred  by  Section  23  of  the  Travancore 
Arms  Regulation,  V  of  1084,  the  Government  of  Her  Highness  the  Maha 
Rani  Regent  are  pleased  to  direct  that  the  following  amendment  shall  be 
made  in  the  Travancore  ArmB  Rules,  1098,  namely  : — 

In  the  first  column  of  Schedule  I  to  the  said  Rules,  for  the  entry  re¬ 
lating  to  item  1,  the  following  shall  be  substituted,  namely: — 

“  (1)  The  Dewan,  the  Judges  of  the  High  Court,  the  Commissioner  of 
Police,  the  Land  Revenue  and  Income-Tax  Commissioner  and  the  District 
Magistrates.”—  T.  G.  <?.,  dated  26-11-1929,  Pt.  I,  P.  230. 

[ See  Vol.  Ill,  Page  lie.] 

(2) 

(B,  Pis.  No.  438  of  30/  Judl.,  dated  17th  February  1930.) 

Referring  to  Government  Notification  R.  Dis.  No.  962  of  1923/  Judicial, 
dated  the  27th  March  1923,  published  at  page  763  of  Part  I  of  the  Govern¬ 
ment  Gazette  dated  3rd  April  1923,  it  is  hereby  notified  that  the  words 
“  a  month  "  are  substituted  for  the  words  “  a  fortnight  ”  occurring  in  the 
first  sentence  of  Rule  9-A  of  the  Revised  Arms  Rules  of  1097. — 

T.  G.  G.,  dated  18-2-1930,  Pt.  I,  P.  497. 

[See  Vol.  Ill,  Rage  107.] 
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REGULATION  II  OE  1086  (Cattle  Trespass). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(Vis.  No.  181/28  L.  a.,  dated  10th  April  1928.) 

In  modification  of  Notification  Dis.  No.  287/26  Ij.  G.,  dated  tho  25th 
June  1926,  published  on  page  373,  Municipal  sheet  of  the  Government  Ga¬ 
zette,  dated  the  29th  June  1926/15th  Mithunom  1101,  it  is  hereby  notified 
under  the  proviso  to  Section  12  of  the  Cattle  Trespass  Regulation,  IV  of 
1086,  as  amended  by  Regulations  VII  of  1090  and  II  of  1093,  that,  for  every 
head  of  cattle  of  the  kind  mentioned  below  which  may  be  seized  within  the 
Municipal  limits  of  Alleppey  and  impounded  as  per  Sections  10  and  11  of 
the  said  Regulation,  the  Pound  keeper  shall  levy  a  fine  acoording  to  the  fol¬ 
lowing  scale  from  the  date  of  publication  of  this  Notification  in  the  Gazette. 

Buffalo,  Bull,  Bullock,  Cow . Chs.  (14)  fourteen. 

■  Calf,  Ass  or  Pig . . . ”  (8)  eight. 

Bam,  Ewe,  Sheep,  Lamb,  Goat  or  Kid...”  (4)  four. 

T.  G.  G.,  dated  17-4-1928,  Pt.  I,  P.  382. 


(2) 

(B.  Vis.  No.  316  of  30/ Judicial,  dated  Sth  February  1930.) 

Whether  it  has  come  to  the  notice  of  the  Government  that  cattle  in 
the  Vandiperiyar,  Pambanar  and  Mundakayam  tracts  are  habitually  let  loose 
and  allowed  to  trespass  on  lands  and  into  buildings  and  to  damage  crops,  it 
is  hereby  notified,  under  Seotion  12  of.  Regulation  IV  of  1086  that  double  the 
fine  prescribed  in  the  above  Section  will  be  levied  on  every  head  of  cattle 
specified  therein,  which  may  be  seized  and  impounded  within  the  tracts  men¬ 
tioned  above  with  effect  from  the  1st  Kumbhom  1105. — 

T.  G.  G.,  dated  11-2-1930,  Pt.  I,  469. 


REGULATION  I  OE  1087  (Tobacco). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(B.  The.  No.  1886/2S/V!vpt.,  dated  8th  October  1928.) 

In  exercise  of  the  powers  conferred  by  Section  31  of  Regulation  I  of 
1087,  it  is  hereby  notified  with  the  sanction  of  Her  Highness  the  Maha  Rani 


Rules  and  Notifications. 
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Regent,  that  the  words  “may  make  a  recommendation  to  the  Government 
for”  occurring  in  Rule  35  of  the  Tobacco  Rules  dated  the  5th  July  1913,  are 
deleted,—  T.  G.  Cl,  dated  16-10-1928,  Pt.  I,  P.  119. 

I  See  Vol.IU,  P,  214.] 


( B.  Dis,  No.  1096  of  29/Devpt.,  dated  29th  Jnite  1929. ) 

In  exercise  of  the  powers  conferred  by  Section  31  of  the  Travanoore 
Tobacco  Regulation,  I  of  1087,  passed  under  date  28th  September  1911/12th 
Kanni  1087,  the  Government  of  Her  Highness  the  Maha  Rani  Regent  have 
been  pleased  to  amend  Clause  1,  Rule  61,  of  the  Tobacco  Buies  dated  5th 
July  1913,  as  follows: — 

The  word  “Range”  shall  be  substituted  for  the  word  Taluk  ”  where 
it  first  occurs  in  the  Clause,  and  for  the  word  “  Taluk  ’  occurring  last.Jthe 
words  “  Range,  or  the  Taluk  in  which  the  retail  shop  is  located  ”  shall  be 
substituted. —  T.  G.  G.,  dated\9-7-1929,  Pt.  I,  P.  818. 

I  See  Vol.  Ill,  P.252.] 


(3) 

{B.  Die.  No.  1886j28/Devpt.,  dated  8th  October  1928.) 

In  exercise  of  the  powers  conferred  by  Section  31  of  Regulation  I  of 
1087,  it  is  hereby  notified  with  the  sanction  of  Her  Highness  the  Maha  Rani 
Regent,  that  Rules  82,  83  and  89  of  the  Tobacco  Rules  dated  the  5th  July 
1913,  are  deleted  and  the  following  substituted  therefor: — 

“  Bale  82.  It  shall  be  competent  for  the  Excise  Commissioner  and  the 
Assistant  Excise  Commissioners  to  grant  rewards  in  such  proportion  as  they 


while  the  expenditure  that  may  be  incurred  by  the  Assistant  Excise  Commis¬ 
sioners  shall  be  subject  to  the  distribution  of  budget  grant  for  the  purpose. 
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Buie  89.  Whenever  a  reward  is  to  be  granted  under  Rule  77,  the 
Officer  in  charge  of  the  Division  shall  grant  the  same,  under  Rule  82,  as  soon 
as  the  period  mentioned  in  Rule  86  in  regard  to  a  case  detected  within  the 
limits  of  his  jurisdiction  has  expired.  Incase  be  is  not  competent  to  do  so, 
he  should  forward  to  the  Excise  Commissioner,  in  such  form  as  tho  latter 
may  prescribe  in  this  behalf,  a  statement  of  the  caso  as  also  a  recommenda¬ 
tion  respecting  the  reward  to  be  granted.  On  receipt  of  such  statement,  the 
Exoise  Commissioner  may  pass  suoh  orders  as  he  may  deem  fit  under  Rule 
82  or  make  his  own  recommendation  to  tbe  Government  in  case  he  is  not 
oompetent  to  pass  any  orders  under  the  said  Rule.” — 

T.  a.  G;  dated  16-10-1933,  Pt.  1,  P.  119. 

[SrsVol.  HI,Pp.  257-268.] 


REGULATION  II  OP  1087  (Registration). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(  B.  Dis.  No.  189dl28/Judicial,  dated  1st  June  1938.  ) 

It  is  hereby  notified  that  Rule  I  (i)  of  Part  III  of  the  Proceedings  of 
the.  Government  of  Her  Highness  the  Maha  Rani  Regent,  Ii.  Dis.  No.  1918 
of  27/Judioial,  dated,  Trivandrum,  15/21st  July  1927,  regarding  the  revised 
powers  of  Sub-Registrars,  is  amended  as  follows:— 

"(b)  to  grant 

(i)  any  kind  of  leave  to  any  officer  whom  ho  is  competent  to 
appoint 

(ii)  casual  leave  to  any  officer  subordinate  to  him. 

T.  G.  0.,  dated  5-6-1938,  Pt.  I,  P.  693. 

[See  Vol,  111,  Pago  360  ] 

(2) 

( B.  Dis.  No.  599  of  29/Judl.,  dated  28th  February  1939. ) 

Under  sanction  of  Her  Highness  the  Maha  Hani  Regent,  it  is  notified 
for  general  information  that  the  following  provision  is  added  as  Rule  104-A 
of  the  Rules  under  Seotion  64  of  the  Registration  Regulation,  II  of  1087, 
issued  under  Government  Notification  No.  J.  6287  dated  the  9th  July  1936 
and  published  in  the  Gazette  dated  the  10th  July  1920. 
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“  Buie  No.  104-A.— These  Rules  do  not  contemplate  the  return  of  a 
document  by  Anchal  or  Post,  but  a  document  may  be  so  returned  if  a  pre- 
sentant  or  hie  nominee  desires  this  course  to  be  followed,  and  at  his  own 
risk,  subject  to  the  conditions  mentioned  below : — 

(i)  The  presentant  or  his  nominee  shall  sign  an  endorsement  on  the 
counterfoil  of  the  receipt  authorising  the  return  of  the  document  by  regis¬ 
tered  Anchal  or  Post  to  an  address  to  be  specified  and  shall  deposit  a  sum  in 
cash  to  corer  the  postage,  the  Anchal  or  Postal  registration  fee,  and  the  fee 
for  obtaining  the  acknowledgment  of  the  addressee. 

(ii)  When  a  person  presenting  two  or  more  documents  for  registra¬ 
tion  at  the  same  time  desires  that  they  should  be  returned  by  Anchal  or  Post 
to  the  same  address,  the  actual  cost  of  postage,  registration  and  acknowledg¬ 
ment  shall  be  deposited  and  separate  deposits  shall  not  be  required  in  respect 
of  each  document, 

(iii)  The  amount  paid  shall  be  included  in  the  receipt  granted  to  the 

(iv)  Wh.en  registration  has-been  comploted,  the  registering  offioer 
shall  despatch  the  document  or  documents  in  a  sealed  cover  under  registered 
service  Anchal  or  Post  to  the  address  specified  and  shall  note  the  fact  on  the 
counterfoil  of  the  receipt. 

(v)  The  acknowledgment  of  the  addressee  shall  be  pasted  to  the 

counterfoil.” —  T.  G.  <?.,  dated  5-3-1929,  Ft.  I,  P.445. 

[  See  Vol.  1U,  Page  343.] 


REGULATION  m  OP  1088  (Salt). 


RULES. 

( B.  Dis.  No.  1442l28jDevpt.,  dated  6th  August  1928. ) 

The  following  Rules  are  passed  under  Section  77  of  the  Salt  Regula¬ 
tion,  III  of  1088,  for  regulating  the  matters  described  in  Sub-sections  (o) 
and  (d)  thereof,  with  the  sanction'of  Her  Highness  the  Maha  Rani  Regent 
of  Travancore. 

1.  (a)  Licensees  desiring  to  remove  salt  under  bond  shall  apply  to 
the  Excise  Commissioner  through  the  Assistant  Excise 
Commissioner,  Salt  Factories  Division,  before  the  15th 
Chingom  each  year  for  a  certificate  of  authority  therefor. 
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(b)  All  risks,  losses,  wastage  or  deficiency  occurring  while  in 
transit  in  respect  of  the  salt  issued  under  bond  from  the 
Factory  shall  be  borne  by  the  licensee. 

6.  The  salt  so  transported  shall  be  weighed  and  stored  in  the  sheds 
of  the  Depot  of  delivery,  such  sheds  being  selected  for  the  purpose  by  the 
Assistant  Excise  Commissioner  in  charge  of  the  Division,  the  entire  quantity 
of  salt  forming  one  consignment  being  stored  in  one  and  the  same  shed. 
Should  the  weighment  disclose  any  deficiency,  the  duty  on  the  quantity  of 
such  deficiency  shall  be  paid  by  the  licensee.  Any  exoess  found  on  such 
weighment  will  be  forfeited  to  Government. 

7.  If,  at  the  time  of  landing,  it  appears  that  any  consignment  of  salt 
or  any  portion  thorccf  has,  while  in  transit,  teen  tamperod  with,  mixed  with 

sand  or  other  extraneous  matter,  or  otherwise  spoilt,  such  salt  shall  be 

stored  separately  and  shall,  if  found  unfit  for  human  consumption,  be  dis¬ 
posed  of  in  such  manner  as  the  Excise  Commissioner  may  direct.  The  duty 
and  cess  on  the  quantity  so  disposed  of  shall  be  paid  by  the  licensee. 

8.  No  concession  or  allowance  for  deficiency  or  wastage  shall  be 
allowed  on  the  quantity  of  salt  stored  by  the  licensee  in  the  Deopt  sheds  and 

the  licensees  shall  be  liable  to  pay  duty  at  the  rate  prevailing  at  the  time  of 

issue  of  salt  from  the  shed  and  also  a  cess  of  half  anna  per  maund  on  account 
of  supervision  charges,'  rent  of  storage  sheds,  etc.,  on  the  total  quantity  of 
salt  covered  by  the  shipping  bill  or  pass  transported  under  bond  for  storage 
in  the  Depot. 

9.  The  transport  of  salt  from  the  factories  shall  commence  within 
three  months  of  the  date  of  receipt  by  the  licensees  of  the  certificate  of  au¬ 
thority  granted  by  the  Excise  Commissioner  and  the  transport  and  delivery 
of  the  salt  at  the  Depot  shall  be  completed  within  six  months  of  the  date  of 
receipt  of  the  certificate  above  referred  to.  If,  for  any  reason,  the  applicant 
fails  to  transport  the  salt  in  respect  of  which  such  certificate  has  been 
issued,  the  Excise  Commissioner  may  in  his  discretion  declare  the  earnest 
money  to  be  forfeited  to  Government. 

10.  The  sale  of  salt  by  the  licensee  from  the  sheds  shall  be  permit¬ 
ted  only  after  the  duty  and  the  cess  due  on  such  salt  have  been  paid  by  the 
licensee  into  the  nearest  Government  Treasury  on  chellans  obtained  from 
the  Inspector  of  the  Depot  and  the  Treasury  receipt  produced  before  him. 

11.  The  salt  shall  he  weighed  and  removed  from  the  Depot  only  in 
the  presence  of  the  Officer  in  charge  of  the  Depot. 

12.  The  licensee  shall  arrange  for  the  sale  of  salt  to  the  public  on  all 
days  other  than  Government  holidays  and  shall  not  refuse  to  issue  salt  to 
any  one  who  is  willing  to  pay  the  price  for  the  same. 
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13.  The  licensee  shall  be  bound  to  maintain  accounts  in  such  form 
as  the  Excise  Commissioner  may  prescribe  and  shall  furnish  such  returns  as 
the  Excise  Commissioner  may  require.  These  accounts  should  be  produced 
for  inspection  whenever  required  by  the  Offioer  in  charge  of  the  Depot,  the 
Assistant  Excise  Commissioner  in  charge  of  the  Division  and  the  Excise 
Commissioner. 

14.  All  amounts  due  from  the  licensee  shall  be  realised  from  the 
security,  amount  deposited  by  him  or  recovered  in  the  manner  prescribed 
under  Section  76  of  Regulation  III  of  1088. 

15.  In  the  matter  of  issue  of  salt  under  bond  from  the  factory,  the 

removal,  shipment,  transport,  landing,  storage  in  the  sheds  and  sale,  the 
licensees  shall  act  in  conformity  with  the  provisions  of  the  Salt  Regulation, 
III  of  1088,  and  the  Eules  framed  thereunder  as  well  as  all  orders  and  direc¬ 
tions  issued  in  regard  to  these  matters  by  the  Excise  Commissioner  or  the 
Assistant  Exoise  Commissioner  in  charge  of  the  Division _ 

T.  G.  G.,  dated  7-8-1938,  Pt.  I,  Pp.  871-873. 

[See  Vol.  Ilf,  Page  805,  ] 

( Excise  Commissioner’s  Notification  dated  3rd  January  1939. ) 

Under  Section  5  of  the  Salt  Regulation,  III  of  1088,  and  Rule  145  of 
the  Salt  Rules,  dated  28th  November  1919,  it  is  hereby  notified  with  the 
sanction  of  Government  oonveyed  in  their  Proceedings  No.  R.  Dis.  1886/28 
Devpt.,  dated  11th  October  1928  that  the  Exoise  Commissioner,  delegates  to 
the  Assistant  Excise  Commissioner,  Salt  Factory  Division,  the  powers  con¬ 
ferred  on  him  by  the  said  Regulation  and  Rules  as  stated  below: — 

1.  Power  to  arrange  for  the  construction  and  maintenance  of  the 
works  mentioned  in  Section  29  of  Regulation  111  of  1088,  carried  out  to  his 
satisfaction. 

2.  Power  to  order  the  sale  or  destruction  of  salt  stored  for  more 
than  five  years  and  recover  the  cost  from  the  licensee  under  Rule  6  (19)  of 
the  Salt  Rules. 

3.  Power  to  prescribe,  the  dates  for  the  commencement  and  closure 
Of  (she  manufacture,  of  salt  in  each  factory  under  Rule  22. 

4.  Power  to  prescribe  the  time  for  the  removal  of  salt  to  the  drying 
grounds  under  Rule  26. 

6.  Power  to  fix  the  drying  ground  to  which  salt  from  each  pan  shall 
,t>o  removed,  the  platform  on  which  it  shall  be.  stored  and  the  route  by  which 
..Salt.shall  be  removed  from  pans  to  the  drying  grounds  or  from  the  drying 
grounds  to  the  place  of  storage,  as  the.  case  may  be,  under  Rule.  27. 
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6.  Power  to  set  apart  in  every  factory  suitable  places  to  serve  as 
drying  grounds  ana  storage  platforms  under  Rule  29. 

7.  Power  to  order  storage  of  salt  on  holidays,  if  necessary,  under 
Rule  38. 

8.  Power  to  issue  instructions  under  Rule  43,  from  time  to  time,  to 
the  licensees  in  regard  to  the  matters  relating  to  storage  not  provided  for 
in  the  Rules. 

9.  Power  to  fix  the  time  for  the  removal  of  salt  under  Rule  64. — 

T.  G.  G.,  dated  22-1-1929,  Pt.  17,  Excise  Dept, 
i  See  Vol.  Ill,  Pp.  482  and  S49.  ] 

REGULATION  V  OP  1088  (Sea  Customs). 

GOVERNMENT  NOTIFICATIONS. 

(!) 

(B.  Dis.  No.  2097/28/  Devpt.,  dated  7th  December  1928.) 

In  exercise  of  the  powers  conferred  by  Section  13  of  the  Sea  Customs 
Regulation,  V  of  1088,  the  Government  are  pleased  to  declare  the  Alleppey 
Customs  Port  to  be  a  warehousing  port  for  the  purposes  of  the  Sea  Customs 
Regulation. —  T.  G.  (?.,  dated  11-12-1928,  Pt.  1,  P.  211. 

(2) 

(R.  Dis.  No.  44/29/Devpt.,  dated  9th  January  1929.) 

In  exercise  of  the  powers  conferred  by  Section  20,  Sub-section  (1),  of 
the  Travancore  Sea  Customs  Regulation  of  1088  (V  of  1088),  the  Government 
of  Her  Highness  the  Maha  Rani  Regent  hereby  order  that  in  respect  of  tea 
exported  by  sea  from  any  customs  port  to  any  port  beyond  the  limits  of 
British  India  or  to  Aden,  a  customs  duty  (by  the  name  of  tea  cess)  at  the  rate 
of  six  annas  per  hundred  pounds  shall,  as  heretofore,  be  levied,  for  a  period 
of  five  years  from  the  1st  April  1928,  over  and  above  any  other  customs  duty 
leviable  from  time  to  time  on  tea. —  T  G.  G.,  dated  15-1-1929,  Pt.  I,  P.  280. 

(3) 

[B.  Dis.  No.  517 j 29 1  Devpt.,  dated  20th  March  1929.) 

Ih  exercise  of  the  powers  conferred  by  Section  23  (<j)  of  the  Sea 
Customs  Regulation,  V  of  1088,  and  in  supersession  of  Notification  R.  Dis.  No. 
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2029/27/  Devpt.,  dated  the  29th  September  1927,  exempting  from  the  levy  of 
duty  articles  of  mess  property  imported  by  a  regiment  or  battery  of  the 
Indian  Army  on  the  occasion  of  its  return  to  India  after  a  tour  of  Colonial 
Service,  the  Government  are  pleased  to  exempt  from  the  import  duty  levi¬ 
able  thereon  under  the  Import  Tariff,  such  articles  imported  by  or  along  -with 
a  unit  of  the  Army  in  India  on  the  occasion  of  its  return  to  India  after  a  tour 
of  service  abroad  as  are  proved  to  the  satisfaction  of  the  Customs  Inspector 
to  have  been  exported  by  or  along  with  such  unit  on  the  occasion  of  its  de¬ 
parture  from  India  on  such  tour. —  T.  G.  G.,  dated  2-4-1929,  Pt.  I,  P.  502. 

[  See  Vol.  Ill,  P.  648  ] 


(4) 

(B.  Ms.  No.  1617/28 /  Devpt.,  dated  11th  September  1928.) 

In  exercise  of  the  powers  conferred  by  Sections  20  and  22  of  the  Sea 
Customs  Regulation,  V  of  1088,  and  Sections  10  and  11  of  the  Land  Customs 
Regulation,  II  of  1091,  it  is  hereby  notified  under  sanction  of  Her  Highness 
the  Maha  Rani  Regent  that  the  following  amendment  will  be  made  to  the 
Export  Tariff  Schedule  annexed  to  the  Customs  Notification  No.  B.  O.  C. 
16/28/Devpt.,  dated  the  6th  February  1928  : — 

In  serial  No.  3  under  the  heading  “Produce  of  the  Palmyra  Tree” 
below  “  (1)  jaggery”  insert  the  following  : — 


“  (2)  Jaggery  runnings  |  ewfr  I  Bh.  Rs,  5-0-0  I  2  1/2  per  cent. 
Jaggery  molasses  |  do.  |  do.  |  do 


Under  the  same  heading  re-number  “Palmyra  fibre,  raw”as  item  No.  (4). 


In  serial  No.  9  under  the  heading  “  sugar  cane  produce  ”  read  “  cane- 
sugar,  unrefined  ”  for  “  molasses.” 


The  amendment  will  come  into  effect  from  the  1st  Kanni  1104. 

T.  G.  G.,  dated  18-9-1928,  Pt,  I,  P. 


(5) 

( B.  Ms.  No.  299/29/Devpt.,  dated  9th  February  1929. ) 

In  exercise  of  the  power  conferred  by  Section  128  of  the  Sea  Customs 
Regulation,  Y  of  1088,  the  Government  of  Her  Highness  the  Maha  Rani 
Regent  are  pleased  to  prohibit  the  transhipment  at  any  Port  in  Travancore 
of  any  of  the  goods  specified  in  the  attached  schedule  :  « 
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Provided  that  the  Customs  Inspector  may  permit  the  transhipment  of 
any  suoh  goods,  with  the  exception  of  “  prepared  Opium  ”,  if  (a)  the  country 
from  which  the  goods  have  been  shipped  and  the  country  to  which  the  goods 
are  consigned  are  signatories  to  the  Geneva  Dangerous  Drugs  Convention, 
1925,  and  have  ratified  the  convention,  and  ( b )  the  goods  are  covered  by  an 
export  authorisation  or  a  diversion  certificate  granted  in  accordance  with 
Artiole  13  or  Article  15  as  the  caBe  may  be,  of  the  said  Convention  by  or 
under  the  authority  of  the  Government  of  the  country  from  which  they 
have  been  shipped  and  such  authorisation  or  certificate  is  produced  for  the 
inspection  of  the  Customs  Inspector  in  accordance  with  Article  15  of  the  said 
Convention : 

Provided  further  that  the  Government  may,  by  a  separate  order  in 
each  case,  permit  the  transhipment  of  goods  of  any  of  the  descriptions 
specified  in  the  Schedule,  with  the  exception  of  “  prepared  opium,  ”  when 
the  goods  have  been  shipped  from  or  consigned  to  a  country  which  has  not 
signed  and  ratified  the  said  Convention. 

Schedule. 

1.  Raw  Opium. 

2.  Prepared  Opium. 

3.  Coca  leaves. 

i.  Medioinal  Opium. 

5.  Crude  cocaine  and  ecgonine. 

6.  Morphine,  diacetyl  morphine,  cocaine  and  their  respective  salts. 

7.  All  preparations  officinal  and  non-officinal  (including  the  so-called 
anti-opium  remedies)  containing  more  than  0-2  par  cent,  of  morphine  or  more 
than  0-1  per  cent,  of  cocaine. 

8.  .  All  preparations  containing  Diaeetylmorphine. 

9.  Galenical  preparations  (extract  and  tincture)  of  Indian  Hemp;  and 

10.  Indian  Hemp. 

Explanation— [1)  All  the  entries  in  the  schedule  except  “  prepared 
opium  ”  and  “Indian  hemp  ”  shall  be  interpreted  in  accordance  with  the 
definitions  contained  in  Article  1  of  the  Geneva  Dangerous  Drugs  Conven¬ 
tion  of  1925.  The  words  “  National  Pharmacopoeia  ”  in  that  Article  shall 
be  interpreted  to  mean  "  British  Pharmacopoeia.  ” 

(2)  ••  Prepared  opium  ”  means  opium  prepared  for  smoking  by 

any  of  the  operations  included  in  the  definition  contained  in-  Chapter  II  of 
the  Hague  International  Opium  Convention  of  1912. 


jr— 166. 
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(3)  “  Indian  hemp  ”  inoludes  both  Indian  hemp  as  defined  in  the 
Article  quoted  in  Explanation  I  and  also  the  preparation  of  the  plant 
Cannabis  Sativa  L.  commonly  known  as  Bhang. — 

T.  G.  G.,  dated  19-2-1929,  Pt.  I,  P.  368. 

[  See  Vol.  Ill,  Page  808.  ] 

(6) 

(Excise  Commissioner’s  Notice,  dated  12th  March  1929.) 

Under  Section  14  of  the  Sea  Customs  Begulation,  V  of  1088,  the 
Excise  Commissioner,  as  the  Controlling  Officer  of  Customs,  horeby  de¬ 
clares  the  Customs  godown  No.  7  at  the  Alleppey  Port  to  be  a  publio 
warehouse,  wherein  the  undermentioned  goods  only  may  be  deposited, 
subject  to  the  provisions  cf  Chapter  SI  of  the  Begulation,  without  pay¬ 
ment  of  duty  on  the  first  importation  thereof: — 

Liquors. 


(7) 

(Excise  Commissioner’s  Notice,  dated  12th  March  1929). 

Under  Section  96  of  the  Sea  Customs  Regulation,  V  of  1088,  the 
Excise  Commissioner,  as  the  Controlling  Officer  of  Customs,  hereby  de¬ 
clares  that  the  single  rate  of  rent  as  per  schedule  (appended  to  Govern¬ 
ment  Notification  No,  S.  R.  1092  dated  the  23rd  May  1914  will  be  levied 
on  all  liquors  deposited  in  the  public  warehouse  at  the  Alleppey  Port. 
These  rates  shall  be  chargeable  from  the  date  of  receipt  of  the  liquors 
in  the  warehouse  to  the  date  of  issue,  the  day  of  receipt  and  the  day  of 
issue  being  reckoned  as  one  day.  Fraction  of  a  week  will  be  counted  as 
one-week.—  T.  G.  G.,  dated  19-3-1929,  Pt.  IV,  Excise  Dept,. 

[  See  Vol.  Ill,  Page  644.  ] 


REGULATION  X  OP  1089  ( Go-operative  Societies. ) 


GOVERNMENT  NOTIFICATION. 

(B.  Dis.  No.  663/29 /Devpt.,  dated  3rd  April  1929.) 

Under  sanotion  of  Her  Highness  the  Maha  Rani  Regent,  clause  2  of 
Notification  R.  Bis.  No.  502/28/Bevpt.,  dated  the  15th  March  1928,  regarding 
the  Rules  for  the  guidance  of  Government  servants  in  their  relations  with 
oo-operativs  societies  is  modified  as  follows  : — 

“  2.  Government  servants  drawing  a  pay  of  Rs.  150  and  below  are  also 
at  liberty  to  hold  any  office  in  any  such  society  or  serve  on  any  committee 
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appointed  for  the  management  of  its  affaire,  but  they  shall  not  accept  re¬ 
muneration  except  in  accordance  with  the  following  provisions. — 

(i)  The  head  of  the  department  should  be  informed  without  delay 

of  the  taking  up  of  such  work  in  every  case  whether  with 
or  without  remuneration. 

(ii)  The  appointing  authority  as  well  as  the  head  of  the  depart¬ 

ment  shall  have  power  to  require  the  Government  servant 
to  resign  his  office  where  they  deem  it  necessary  bo  to 

(iii)  If  in  any  case  the  remuneration  exceeds  Rs.  (100)  one  hun¬ 
dred  a  year  the  sanction  of  Government  should  be  ob¬ 
tained  before  accepting  the  remuneration.  ” — 

T.  (?.  a„  dated  0-4-1929,  Pt.  I,  P.  S18. 


REGULATION  XI  OF  1089  (Land  Acquisition). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(Die.  No.  455j29IBevenue,  dated  2nd  March  1929.) 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha 
Rani  Regent,  that  the  following  further  amendments  are  made  in  Part  I  of 
the  Rules  passed  under  Section  41  of  the  Land  Acquisition  Regulation,  XI  of 
1089,  under  date  the  16th  December  1914  as  amended  by  Notification  dated 
the  18th  September  1926 

Mule  9-A  (1). — Aid  the  following  as  a  note  under  clause  (i), 

“NoTB  — In  the  case  of  rent  on  wet  lands  payable  in  paddy,  the  value 
of  paddy  will  be  calculated  at  the  nirah  (market)  rate  for  paddy  prevailing  at 
the  time  of  disposal  of  the  Land  Acquisition  case.” 

(2)— Add  the  following  as  a  note  under  clause  (»»*). 

“Note. — In  the  case  of  varam  on  wet-  lands  payable  in  paddy,  the 
Value  of  paddy  will  be  calculated  at  the  nirah  (market)  rate  for  paddy  prevail¬ 
ing  at  the  time  of  disposal  of  the  Land  Acquisition  case.”— 

T.  G.  G.,  dated  5-3-1929,  Pt.  I,  P.  434, 
(See  Vol.  Ill,  P.  873.) 
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(2) 

(Dis.  7491X9,  dated  1st  May  19X9.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Begent,  it  is  hereby 
notified  that  the  Buies  passed  under  Section  41  of  the  Land  Acquisition  Re¬ 
gulation,  XI  of  1089,  under  date  the  16th  December  1914,  are  further  amend¬ 
ed  as  follows : — 

Substitute  the  following  fob  the  existing  Burn  20. 

"Buie  X0.  It  the  party  does  not  appear  within  the  time  specified  and 
does  not  apply  for  a  reference  to  the  Court  under  Section  18  of  the  Regu¬ 
lation,  the  Division  Peishkar  shall,  after  any  further  endeavour  to  secure  the 
party’s  attendance  that  may  seem  desirable,  oause  the  amount  due  to  be  paid 
into  Treasury  as  Bevenue  Deposits  payable  to  the  person  or  persons  to  whom 
it  is  due,  such  payment  into  the  Treasury  being  vouched  for  in  the  accom¬ 
panying  Dorm  D.  The  Division  Peishkar  shall  also  give  notice  of  the  deposit 
to  the  party  concerned  specifying  the  Treasury  in  which  the  deposit  has  been 
made.  Such  notice  shall  be  served  in  the  manner  prescribed  in  Section  40 
of  the  Regulation.  When  the  payee  ultimately  claims  payment  of  the  sum 
placed  in  deposit,  the  amount  will  be  paid  to  him  in  the  same  manner  as 
ordinary  Revenue  deposits.  The  Division  Peishlcar  will  as  far  as  possible 
arrange  to  make  the  payment  due  to  the  payee  from  the  treasury  nearest  to 
the  ordinary  place  of  residence  of  the  payees.  Whenever  payment  is  claimed 
through  a  representative,  whether  before  or  after  deposit  of  the  amount 
awarded,  such  representative  must  produce  authority  for  receiving  the  com¬ 
pensation  on  behalf  of  hi3  principal. 

Provided  that  in  the  case  of  petty  amounts  not  exceeding  Bs.  (SO) 
fifty  in  eaoh  case  the  Division  Peishkar  should  issue  notice  to  the  payee  in¬ 
forming  him  that  if  he  does  not  appear  before  a  cftrtain  date,  to  be  specified 
in  the  notice,  the  amount  due  will  be  remitted  to  him  by  Anchal  money 
order,  the  amount  of  the  money  order  commission  being  deducted.  In  each 
money  order  so  issued  the  purpose  of  remittance  should  be  briefly  stated  in 
the  acknowledgment  portion  of  the  money  order  form. 

Provided  further  that  no  compensation  {awarded  jointly  to  two  or 
more  persons  on  account  of  land  which  is  owned  jointly  by  them  will  be  re¬ 
mitted  by  money  order. 
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Form  D.  Form  D. 


T.  G.  G.,  dated,  7-6-1929,  Ft.  I,  Pp.  669-860. 


(See Vol.III,  P.876.) 


REGULATION  IV  OF  1090  (Opium.) 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(R.  Die.  No.  22013127/Devpt.,  dated  19th  February  1927.) 

In  exercise  of  the  powers  conferred  by  Sections  6  and  36  of  the 
Opium  Regulation,  IV  of  1090,  the  Government  of  Her  Highness  the  Mah«. 

isa 


Regulation  IV  of  1090. 


App.  A] 

Rani  Regent  direct  that  the  following  be  substituted  for  the  list  of  exempted 
preparations  of  morphia,  published  in  Notification  No.  B.  Dis.  2083/23,  dated 
the  10th  November  1923,  on  page  66  of  the  Excise  Sheet  of  the  Travancore 
Government  Gazette  dated  the  20th  November  1923/oth  Vrischikom  1099 


1.  Anodyne  Pine  Expectorant:. 

2.  Apooodeinae  Hydroohlorldnm. 

8.  Syrupus  Apomorphlnae. 

4.  Linotne  Apomorphlnae  0  Codeine. 

5.  Hauetne  Apomorphlnae  Co. 

7.  Powells’  Balsam  ol  Aniseed. 


8.  Gampborodyne. 

9.  Chlorodyne, 

10,  Apomorphlnae  Hydroohlorldnm. 

11,  Mono-ethyl-morphinae  Hydroehlorl- 

19.  Syrup  OoolUana  Compound. 

13.  Chamberlain's  Colic  and  Diarrhoea 
Remedy. 


(Provided  that  they  do  not  oontain  more  than  two  grains  of  morphia 
per  fluid  ounce,) 


(2) 

[B.  Dia.  No.  220/1/27 /Deopt.,  dated  19th  February  1927.) 

In  exercise  of  the  powers  conferred  by  Seotions  6  and  35  of  the 
Opium  Regulation,  IV  of  1090,  the  Government  of  Her  Highness  the  Maha 
Rani  Regent  direct  that  the  conditions  relating  to  prescriptions  in  the 
Morphia  Rules  laid  down  in  Notification  No.  R.  O.  C.  1361/24,  dated  the  11th 
Deoember  1925,  published  on  pages  61,  62  and  63  of  the  Travancore  Govern¬ 
ment  Gazette  dated  the  22nd  December  1925/8th  Dhanu  1101,  shall  be 
amended  as  follows  : — 

Cancel  condition  (1)  and  renumber  the  remaining  conditions  (2),  (3), 
(4),  (5)  and  (6)  as  (1),  (2),  (3),  (4)  and  (5)  respectively. 

(8) 

(B.  Dia.  No.  220/2127 /Devpt.,  dated  19th  February  1987.) 

In  exercise  of  the  powers  conferred  by  Sections  6  and  35  of  the 
Opium  Regulation,  IV  of  1090,  the  Government  of  Her  Highness  the  Maha 
Rani  Regent  direct  that  the  following  be  substituted  for  the  list  of  exempted 
preparations  of  opium,  published  in  Notification  No.  R.  Dis.  2033/23,  dated 
the  10th  November  1923,  on  page  66  of  the  Excise  Sheet  of  the  Travancore 
Government  Gazette  dated  the  20th  November  1923/5th  Vrischikom  1099 . — 
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1.  Bromphon  Consumption  and  Cough 
Specific. 

3.  Mistura  Pepslcae  OompoBita  0  Bis- 

3.  Linotus  Opiates. 
i.  Lotto  Plnmti  0  Oplo, 

5.  Mistura  Soillae  Oo. 

0.  Syrupns  Camphorae  Co. 

7 .  Tinotura  Anti-periodica. 

8.  Pnlv.  Ipecac  Co.  or  Dover’s  Powder. 


9.  Dug.  GallaeOOpio. 

10.  Enteronol  or  Cholerol. 

11.  A  specific  containing  opium  for 

oholera,  diarrhoea  ana  dysentery 
prepared  by  Bell  Drug  and  Che¬ 
mical  Company,  London,  and 
labelled  as  such. 

13,  Cotarnina, 

13.  Codeina  ana  its  preparations  and 

T.  a.  G.,  dated,  1-3-19 SI,  Pt.  I,  P.  436. 


(4) 

(B.  0.  G.  No.  3064/27/Devpt.,  dated  4th  December  1937.) 

In  exercise  of  the  powers  conferred  by  Sections  6  and  85  of  the 
Opium  Eegulation,  IV  of  1090,  the  Government  of  Her  Highness  the  Maha 
Eani  Eegent  direct  that  the  following  amendments  be  made  to  the  Opium 
Rules  (Notification  E.  Dis.  No.  2033/23  dated  the  10th  November  1923)  publi¬ 
shed  on  page  66  of  the  Excise  sheet  of  the  Travancore  Government  Gazette 
dated  the  20th  November  1923/5th  Vrischikom  1099  as  subsequently 
amended : — 

I.  In  Eules  I  (13) ;  I  (11) ;  III  (1)  (a)  ;  V  ;  and XX,  for  the  words 
"containing  not  more  than  one  tola  of  opium”  substitute  the  words  “not  ex¬ 
ceeding  three  tolas”. 

II.  Insert  the  following  as  Rule  XII-A  : — 

“XII-A.  Any  person  may  transport  opium  and  intoxicating  drugs 
lawfully  in  his  possession  under  Rules  III  and  VI.” 

HI.  In  the  proviso  to  Rule  III  (1),  after  the  words  “licensed  chemists” 
insert  the  words  "or  lawfully  imported.”— 

T.  G.  G.,  dated  6-12-1937,  Pt.  1 ,  P.  197. 

(Sec  Voi.  m,  Bp.  930-952.) 


(5) 

(B.  D.  No.  1886IDevpt.,  dated  8th  October  1928.) 

In  exercise  of  the  powers  conferred  by  Section  6  of  the  Opium  Regu¬ 
lation,  IV  of  1090,  it  is  hereby  notified,  with  the  sanction  of  Her  Highness 
the  Maha  Eani  Eegent,  that  Rules  VI  and  XXII  of  the  Opium  Eules  dated 
the  16th  August  1922,  are  amended  as  follows  : — 

Buie  VI.  —Delete  the  words  “with  the  sanction  of  Government”  oc¬ 
curring  in  line  2. 
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Buie  XXII— Delete  the  last  sentence  oi  paragraph  2  and  substitute  the 
following  therefor  .-—“The  sales  shall  be  subject  to 
confirmation  by  the  Excise  Commissioner.” 

T.  G.  G.,  dated  16-10-1988,  Pt.  I,  P.  119. 

[See  Vol,  1X1,  Pages  951  *  953.  ] 

(6) 

(R.  Oil.  No.  1876/1  of  '88  Devpt-,  dated  8th  October  1988.) 

In  exeroise  of  the  powers  conferred  by  Sections  5  and  26  of  the  Abkari 
Regulation,  IV  of  1073,  the  Government  of  Her  Highness  the  Maha  Rani 
Regent  direct  that,  in  modification  of  Rule  20  of  the  Rules  appplicable  to 
Opium  and  Ganja,  dated  15th  August  1907,  licenses  for  the  vend  of  medicines 
and  medical  preparations  containing  ganja  will  be  issued  free.  Such  licenses 
will  be  issued  only  to  bona  fide  medical  practitioners,  chemists  and  druggists. 

T.  G.  dated  16-10-1938,  Pt.  I,  P.  130. 

£S«  Vol.  nr.  Page  947.] 


(7) 

(jS.  Die.  No.  1876/81381  Devpt.,  dated  8th  October  1938.) 

In  exercise  of  the  powers  conferred  by  Rule  XXVIII  of  the  Opium 
Rules  dated  the  16th  August  1922,  the  Government  of  Her  Highness  the 
Maha  Rani  Regent  direct — 

1.  that  licenses  for  the  sale  of  medicines  and  medical  preparations 
containing  opium  shall  be  in  the  annexed  form  ; 

2.  that  the  licenses  will  be  issued  on  payment  of  a  fee  of  Rupees  five 
per  annum ; 

3.  that  permits  for  the  import  of  medioines  containing  opium  will  be 
issued  on  payment  of  a  fee  of  Rupee  one  for  each  such  permit ;  and 

4.  that  the  Excise  Commissioner  and  the  Assistant  Exoise  Commis¬ 
sioners  shall  be  competent  to  issue  the  licenses  and  permits  referred  to  in 
paragraphs  1,  2  and  3  above. 

FORM  OF  LICENSE. 

No. 

License  issued  under  Section  XXH  op  the  Opium 
Rules  dated  16th  August  1922. 

Mr. 

is  hereby  authorised  to  have  in  his  possession  and  to  sell  during  the  year  110... 
medicines  and  preparations  containing  opium  on  the  following  conditions 
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1.  That  he  shall  not  use  such  preparations  for  any  other  than  medical 
purposes. 

2.  That  the  lioense  shall  be  cancelled  if  it  is  used  to  cover  trade  in 

opium.—  T.  <?.  <?.,  dated  16-10-1928,  Ft.  I  P.  120. 

Excise  Commissioner’s  Office, 

Trivandrum,  110... 


(8) 

(3.  Die.  No.  660129/  Devpt.,  dated  20th  April  1929.) 

In  exercise  of  the  powers  conferred  by  Sections  6  and  85  of  the  Opium 
Begulation,  IV  of  1090,  the  Government  of  Her  Highness  the  Maha  Rani 
Regent  direct  that  the  Travancore  Morphia  Rules  published  in  Notification 
No.  R.  Dis.  1842/22/Devpt.,  dated  16th  August  1922,  as  modified  by  subsequent 
Notifications  shall  be  amended  as  follows 

Substitute  the  following  for  the  existing  Rule  34 
"  34.  All  preparations  of  morphia  containing  not  more  than  0-2  per 
cent,  of  morphine  may  be  transported,  imported,  exported,  possessed  and 
sold  without  restriction,  provided  that  their  import  shall  be  permitted  only 
by  means  other  than  that  of  the  Post  or  Anchal.” 

T.  G.  G.,  dated  30-4-1929,  Pt.  1,  P.  640. 

[Sm  Vol.  Ill,  Page  956.] 


REGULATION  Yin  OE  1090  ( Insolvency ). 


The  following  instructions  are  issued  by  the  High  Court  for  the  guid¬ 
ance  of  the  Courts  and  Official  Receivers  in  the  exercise  of  their  powers 
under  the  provisions  of  the  Insolvency  Regulation. 

(Dated  9th  December  1929.) 

1.  The  Head  Ministerial  Officer  of  the  District  Courts  shall  examine 
whether  the  requirements  of  Rule  3  of  the  Rules  dated  4th  November  1920 
and  such  other  Rules  as  may  be  in  force  on  the  date  of  the  presentation  of 
the  petition,  regarding  the  particulars  to  be  specified  in  a  debtor’s  applica¬ 
tion  are  strictly  complied  with,  and  if  there  be  any  defeot  therein,  have  them 
cured  promptly  as  laid  down  in  Rule  18  of  the  Civil  Courts  Guide. 

2.  Applications  by  Offioial  Receivers  shall  not  be  taxed  except  when 
they  are  made  under  a  particular  provision  in  the  Regulation  on  motions 
made  by  them  as  parties  in  other  proceedings.  Vakalaths  executed  by  them 
engaging  Vakils  to  conduct  cases  shall,  however,  be  taxed. 
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3.  The  Official  Receiver  shall  remit  forthwith  all  realisations  on  ac¬ 
count  of  the  estates  administered  by  him  on  chellans  from  Court.  On  no 
account  shall  he  retain  with  him  an  amount  in  excess  of  the  maximum  sum 
allowed  to  be  retained  with  him. 

4.  In  the  applications  for  chellans,  the  Offioial  Receiver  shall  state 
the  amount  realised,  the  amohnt  appropriated  towards  expenses  already  in¬ 
curred  on  account  of  the  estates  concerned,  the  amount  proposed  to  be  re¬ 
tained  for  emergent  purposes  in  connection  therewith  and  the  amount  in¬ 
tended  to  be  remitted  to  the  Treasury  to  the  credit  of  the  estate.  These 
details  shall  also  be  enteredin  the  ledger  maintained  by  the  Offioial  Receiver 
(Form  No.  22). 

5.  The  District  Judge  shall  see  that  the  chellans  applied  for  by  the 
Offioial  Receivers  are  issued  expeditiously  and  take  severe  notice  of  the  con¬ 
duct  of  the  clerks  concerned  whenever  any  delay  is  occasioned  by  them. 

6.  When  the  Court  passes  an  order  of  adjudication  in  an  insol¬ 
vency  proceeding,  a  vesting  order  shall  be  issued  to  the  Official  Receiver 
within  one  week  from  the  date  of  the  order  of  adjudication.  In  the  monthly 
statements  submitted  by  the  Distriot  Courts  to  the  High  Court  a  specific 
statement  shall  be  made  as  to  whether  the  abovasaid  requirement  has  been 
satisfied  in  all  the  cases  in  which  orders  of  adjudication  have  been  passed  ; 
it  shall  also  sot  forth  the  reason  for  non-compliance  with  the  same  in  each 
of  the  oases  where  the  above  said  rule  is  not  conformed  to. 

7.  The  Courts  shall  prepare  the  schedule  of  creditors  within  a  period 
not  exceeding  four  months  as  required  by  Section  23  (1)  of  the  Regulation 
and  not  delegate  it  to  the  Official  Receivers.  A  copy  of  the  schedulo  shall 
be  posted  in  the  court  house  as  required  under  clause  2  of  tho  Section  and 
objections,  if  any,  presented  under  Section  25,  shall  be  duly  heard  and  dis¬ 
posed  of  as  expeditiously  as  possible.  The  Courts  shall  state  in  their  monthly 
returns  submitted  to  the  High  Court,  the  number  of  cases  in  which  the  time¬ 
limit  fixed  above  has  been  transgressed  and  the  reasons  therefor. 

8.  As  soon  as  vesting  orders  are  passed  the  Official  Receiver  shall 
within  a  month  take  possession  of  the  properties  after  proper  identification 
and  deliver  them  over  to  lessees  who  may  be  appointed  after  inviting  bidders. 
The  Offioial  Receiver  shall  not  be  in  direct  possession  of  such  properties  ex¬ 
cept  with  the  written  sanction  of  the  Court.  Tho  Official  Receiver  shall 
maintain  a  Register  (Form  No.  SO)  of  such  leases  and  report  to  the  Courts 
from  time  to  time  detailed  information  regarding  the  same. 

9.  The  Official  Receiver  shall  ordinarily  conduct  sales  of  properties 
in  public  auction  except  in  cases  whore  permission  has  been  obtained  from 
the  Courts  in  writing  for  disposing  of  the  same  otherwise.  Such  sales  shall 
not  be  held  on  Sundays  or  other  reoognised  holidays.  The  notice  regarding 
the  sale  of  properties  shall  contain  a  provision  reserving  the  right  to  adjourn 
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fcho  same  if  there  is  not  a  sufficient  number  of  bidders  or  if  the  highest  bid 
is  not  adequate.  If  there  are  not  sufficient  bidders,  except  when  creditors 
with  substantial  interests  are  present  and  agree  that  the  amount  of  the  bid 
is  adequate,  the  first  auction  should  always  be  adjourned  to  seoure  more  bid¬ 
ders  and  a  second  auction  should  also  be  adjourned  if  the  amount  of  the  bid 
is  less  than  half  the  upset  price.  The  faot  of  such  adjournment  with  the 
reasons  thereof  shall  be'  specifically  recorded  in  the  auction  list  and  the  date 
of  adjournment  duly  notified.  If  the  adjournment  is  for  more  than  a  week, 
a  fresh  proclamation  shall  invariably  be  issued. 

10.  The  Official  Receiver  shall  not  under  any  circumstance  bid  at 
sales  or  acquire  directly  or  indirectly  any  interest  in  the  properties  sold  in 

11.  The  Official  Receiver  shall  endeavour  to  recover  book  debts  or 
debts  under  promissory  notes,  bonds  or  other  instruments  by  legal  proceed¬ 
ings  instituted  with  the  previous  auction  of  the  Courts.  The  sale  of  such 
debts  in  public  auction  shall  not  be  undertaken  except  under  the  orders  in 
writing  of  the  Court  after  being  satisfied  that  legal  proceedings  are  too  costly 
or  inadvisable. 

.  12.  If  any  amount  in  excess  of  that  retained  with  the  Official  Receiver 
on  account  of  a  particular  estate  is  required  for  meeting  the  expenses  and 
the  necessary  funds  are  available  in  the  treasury  belonging  to  the  particular 
estate,  suoh  excess  amount  shall  be  drawn  by  cheques  from  Court  in  cases 
where  the  expenses  are  considered  admissible  by  the  Court. 

13.  The  Official  Receiver  shall  not  incur  expenses  except  in  respect 
of  issue  of  notices  and  the  like  without  sanction  of  the  Court,  and  in  oases  of 
emergency,  meet  such  expenses  and  have  them  ratified  by  the  Courts  within 
a  week  of  incurring  the  same. 

14.  The  commission  claimable  by  the  Official  Receiver  is  leviable 
only  on  the  amount  to  be  distributed  as  dividend,  the  surpluses,  if  any,  out 
of  the  realization  after  discharge  of  the  debts  repayable  to  the  debtor  not 
being  taken  into  account  for  this  purpose.  The  application  for  commission 
shall  be  in  Eorm  No.  28. 

15.  The  Official  Receiver  shall,  on  no  account,  be  allowed  to  take 
commission  in  respect  of  secured  debts,  except  in  cases  where  the  secured 
creditor  relinquishes  his  security  for  the  general  benefit  of  the  creditors  as 
contemplated  by  Section  32  of  the  Regulation,  and  the  properties  are  sold 
free  of  encumbrances.  In  such  cases,  the  sales  should  be  conducted  with 
the  permission  of  the  Court  in  writing. 

16.  The  Official  Receiver  is  not  entitled  to  claim  commission  in  cases 
of  composition  arrangements,  since  the  money  paid  as  the  result  of  suoh 
arrangements,  is  not  money  realized  by  the  Official  Receiver. 
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17.  Questions  o£  apportionment  of  the  commission  in  case  of  change 
of  Official  Beoeiver  shall  be  decided  by  the  Court  subject  to  an  appeal  to  the 
High  Court. 

18.  When  orders  relating  to  commission  are  passed,  the  Court  shall 
examine  whether  any  portion  of  the  commission  is  liable  to  be  credited  to 
Government  under  Rule  4  of  the  Buies  dated  14th  August  1922,  as  revised, 
and  if  so,  pass  the  necessary  orders  for  crediting  the  same  to  Government 
and  issue  cheques  to  the  Offioial  Beceiver  only  in  respect  of  the  balance. 

19.  If  more  than  one  application  is  made  during  any  month  for  com¬ 
mission,  the  amount  liable  to  be  credited  to  Government  shall  be  determined 
in  respect  of  each  application  and  cheques  issued  in  each  case  after  making 
the  calculation  as  indicated  above. 

20.  A  Eegister  in  Form  No.  31  shall  be  maintained  in  the  Court  for 
the  purpose  of  verification  of  the  amount  of  commission. 

21.  The  Official  Beceiver  shall  devote  a  page  in  his  ledger  for  show¬ 
ing  the  details  regarding  the  estates  out  of  the  funds  of  which  the  sum  of 
Rs.  200  allowed  to  be  retained  by  him  is  made  up. 

22.  New  ledgers  need  not  be  opened  for  every  year.  The  same 
ledger  may  be  continued  from  year  to  year,  separate  pages  being  allotted  for 
an  index  of  the  estates  administered. 

23.  The  Official  Beceiver  shall  maintain  a  cash  book  (Form  No.  27) 
as  provided  for  under  Buie  II  of  the  Buies  dated  4th  November  1920,  noting 
down  the  opening  balance,  the  total  receipts,  the  total  disbursements  and 
the  closing  balance  for  eaoh  day. 

24.  The  daily  balances  of  the  journal  should  be  struck,  and  verified 
with  those  in  the  oash  book  every  day.  The  balances  of  each  estate  should 
be  struok  and  entered  in  the  ledger  at  the  dose  of  every  year.  The  pages 
of  the  journals,  ledgers  and  cash  books  to  be  maintained  by  the  Official 
Beceiver  shall  be  machine  numbered. 

25.  The  only  item  that  can  be  entered  on  the  credit  side  of  the  office 
charge  acoount  shall  be  the  amounts  leviable  towards  commission  made  up 
of  5  per  cent,  of  the  moneys  to  be  distributed  as  dividends  from  time  to  time 
as  laid  down  in  Buie  4  of  the.  BuIbb  dated  I4th  August  1922  in  the  case  of 
each  estate.  The  item  of  debit  in  this  aeoount  shall  include  the  amount  ac¬ 
tually  paid  to  the  Official  Beoeiver  towards  commission  and  such  other 
amounts  as  may  be  directed  by  the  Court  to  be  entered  therein.  The  balance 
will  consist  of  the  amount  that  has  to  be  credited  to  Government. 

26.  In  the  matter  of  the  administration  of  the  estate,  the  following 
instructions  will  be  followed 
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(o)  The  Receiver  shall  thoroughly  investigate  each  case  and 
form  his  own  opinion  on  matters  which  come  to  know¬ 
ledge  and  shall  not  wait  to  be  moved  by  creditors.  If  a 
creditor  desires  proceedings  to  be  taken  which  the  Receiver 
regards  as  doubtful,  the  latter  shall  report  the  matter  to  the 
Court  which,  if  it  thinks  fit,  may  direct  the  retired  ao^on 
to  be  taken  upon  the  creditor  indemnifying  the  Receiver 
against  the  costs. 

(b)  When  the  Receiver  is  of  opinion  that  a  transfer  of  property 
or  payment  by  an  insolvent  may  be  voidable  or  fraudulent, 
he  shall  report  the  matter  to  the  Court  and  obtain  directions 
as  to  the  steps  to  be  taken. 

(e)  No  arrangements  shall  be  agreed  upon  or  compromise  effect¬ 
ed  by  the  Receiver  without  the  previous  sanction  of  the 

.  Court,  and  such  sanction  shall  be  granted  only  after  proper 

enquiry  as  provided  for  in  Section  20  (h)  of  the.  Regulation. 

(d)  Every  application  by  a  Receiver  or  interim  Receiver  to  the 

Court  for  directions  shall  be  by  a  written  report  of  the 
facts  connected  with  the  case.  If  the  Court  considers  that 
notice  has  to  be  issued,  it  shall  direct  him  to  apply  by 
petition  in  the  usual  manner. 

(e)  The  Receiver  is  an  officer  of  the  Court  and  is  bound  to  take 

the  orders  of  theUourt  in  all  matters  of  doubt  or  difficulty. 

27.  The  Official  Receiver  shall  meet  the  initial  expenses  on  account 
of  notices,  etc,,  from  the  10  Rs.  deposited  as  provided  for  elsewhere.  For  the 
other  expenses,  the  creditors  may  be  called  upon  to  advance  the  necessary 
amounts  to  meet  the  expenses,  suoh  advance  with  interest  at  6  per  cent,  per 
annum  being  a  first  charge  on  the  realizations  from  the  estate. 

28.  The  Official  Receiver  shall  submit  a  monthly  statement  of  account 
showing  all  the  reoeipts  and  disbursements  in  the  cases  in  which  he  is  the 
receiver.  Suoh  statements  shall  be  forwarded  to  the  Court  before  the  10th 
of  the  succeeding  month.  The  Court  shall  specify  the  receipt  of  this  state¬ 
ment  in  the  monthly  statements  submitted  to  the  High  Court  by  it. 

29.  If  the  Courts  in  the  exercise  of  the  powers  vested  in  them  under 
Rule  II  of  the  Rules  dated  4th  November  1920,  appoint  special  auditors  to 
audit  the  aooounts  of  an  estate,  they  should  fix  the  remuneration  for  the  work 
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and  pay  it,  from  the  assets  of  that  estate.  If  the  accounts  of  the  several 
estates  are  so  audited,  the  Courts  should  apportion  such  remuneration  and 
debit  the  same  to  the  several  estates  concerned. 

30.  The  Courts  should  as  far  as  possible  transfer  to  the  Official  Re¬ 
ceivers  all  estates  to  be  administered  under  this  Regulation  in  cases  where 
Receivers  other  than  Official  Receivers  have  been  appointed.  If  this  cannot  be 
done,  periodical  reports  of  progress  of  the  administration  should  be  obtained 
and  the  dosing  of  the  proceedings  expedited  as  much  as  possible.  The 
Courts  shall  see  that  the  collections  made  by  such  receivers  are  remitted  to 
the  Treasury  promptly.  The  Rules  of  conduct  relating  to  Official  Receivers 
■will  apply  mutatis  mutandis  to  other  Receivers  also. 

31.  The  Official  Receivers  shall  maintain  machine-numbered  counter¬ 
foil  receipt  books  and  grant  receipts  to  parties  when  any  money  is  received 
from  them. 

32.  The  Courts  shall  see  that  the  penal  provisions  contained  in  Sec- 
tion  42  of  the  Regulation  are  enforced  by  them  in  appropriate  cases  to  ensure 
a  proper  and  efficient  working  of  the  Regulation.  They  are  furthor  required 
to  see  that  the  provisions  of  clause  2  of  Section  14  and  of  Section  47  of  the 
Regulation  are  strictly  followed  in  cases  falling  thereunder. 

33.  The  Courts  are  directed  to  maintain  B  diaries  regularly  with 
respect  to  the  proceedings  in  Insolvency  petitions. 

34.  The  Courts  will  see  that  the  money  remitted  to  the  Treasury  in 
connection  with  aDy  estate  is  not  entered  in  the  general  Judicial  Register, 
maintained  by  them.  A  separate  Register  (Form  32)  shall  be  opened  allow¬ 
ing  not  less  than  a  page  for  each  of  the  Insolvency  petitions  in  whioh  money 
is  realized.  A  repayment  Register  (Form  No.  33)  shall  also  be  maintained. 

36.  The  District  Judge  shall  inspect  the  Insolvency  Registers  of  his 
Court  and  the  books  and  registers  maintained  by  the  Official  Receiver  attach¬ 
ed  to  his  Court  not  less  than  once  in  each  quarter  of  each  year  and  forward 
a  report  to  the  High  Court  embodying  the  result  of  such  inspection. 


Form  No.  27. 

OFFICIAL  BECBIVEB’S  CASH  BOOK. 

( With  specimen  entries) 


Rules  and  notifications.  [  App.  A 


[App. 


kpp.  A  ]  Regulations  IX  off  ioso  &  iiof  1091. 
REGULATION  IX  OF  1090  (Succession  Certificate.) 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(No.  J.  589,  dated  30th  January  1917.) 

Under  sanotion  of  His  Highness  the  Maha  Baja,  it  is  hereby  notified 
that,  under  Section  21  (1)  of  Begulation  IX  of  1090,  all  the  First,  Second 
and  Third  Grade  Munsiffs  in  the  State  are  invested  with  the  functions  of  a 
District  Oourt  under  the  Begulation. — 


(No.  J,  8764,  dated  31st  August  1918.) 

In  continuation  of  Notification  No.  J.  589,  dated  the  30th  January 
1917,  it  is  hereby  notified,  under  sanotion  of  His  Highness  the  Maha  Baja, 
that  all  the  Fourth  Grade  Munsiffs  also  in  the  State  are  invested  with  the 
functions  of  a  Distriot  Oourt  under  Section  21  (1)  of  Begulation  IX  of  1090.— 
T.  G.  G.,  dated  3-9-1918,  Pt.  I,  P.  966. 
[ See  Vol.  Ill,  Pago  1066.] 


REGULATION  II  OF  1091  (Land  Customs). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(B.  O.  C.  No.  4080/27/  Devpt.,  dated  27th  August  1927.) 

In  continuation  of  Notification  B.  O.  C.  No.  3973/26/  Devpt.,  dated  the 
20th  August  1926,  it  is  hereby  notified  that  the  export  duty  on  all  kinds  of 
timber  except  mango  and  jack  wood  planks  is  held  in  abeyance  for  a  further 
period  of  three  years  from  the  1st  Chingom  1103  M.  E.— 

T.  G.  G.,  dated  30-8-1927,  Pt.  I,  P.  15. 


*  .  (2) 

(12.  Dis.  No.  1883/27/  Devpt.,  dated  29th  August  1927.) 

It  is  hereby  notified,  under  sanotion  of  Her  Highness  the  Maha  Bani 
Regent  of  Trayanoore,  that  the  entries  in  columns  5,  6  and  7  against  item 
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No.  2  in  serial  No.  7  of  the  schedule  annexed  to  Government  Notification  B. 
Dis.  No.  2186/22/  Devpt.,  dated  16th  October  1922,  fixing  the  local  areas  of 
Exoise  Banges  and  their  Head  quarters  are  modified  as  follows 

In  serial  No.  7  add  “3.  Thodupuzha”  as  a  new  item  in  column  No.  5 
and  substitute  the  following  as  the  local  areas  of  Banges  and  Head  quarters 
of  Banges  in  columns  6  and  7  instead  of  the  present  entries  therein  against 
item  No.  “2.  Muvattupuzha”. 


Names  of  Banges  com-  Local  areas  of  Banges. 
prised  in  the  Division. 

5  6 

2,  Muvattupuzha  The  Pakuthiea  of 

1.  Muvattupuzha 


Head  quarters  of  Banges. 


3.  Eranalloor  Muvattupuzha. 

4.  Yarapatti 

5.  Iramalloor 

6.  Mulavoar 


3.  Thodupuzha 


All  Pakubhies  of  the  Tho-  Thodupuzha. 
dupuzha  Taluk. 

T.  G.  G.,  dated  6-9-192 7,  Ft.  I,  P.  27. 
[  See  Vol.  HI,  P.  1310,] 


[D.  Dis.  No.  179128/  Devpt,,  dated  26th  January  1928.) 

It  is  hereby  notified  that  item  No.  9  of  the  schedule  annexed  to  Go¬ 
vernment  Notification  No.  B.  Dis.  2186/22/  Devpt.,  dated  16th  October  1922, 
fixing  the  local  areas  of  the  several  Excise  Divisions  and  Ranges  and  their 
head  quarters  is  modified  as  follows — 

Substitute  “Perumbavur”  for  “Vallom”  in  line  1  of  column  7  against 
item  No.  9.—  T.  G.  G.,  dated  31-1-1928,  Ft.  I,  P.  357. 

t  See  Vol.  in,  page  1311.] 

(4) 

( B.  Dis.  No.  1038  of  28/Devpt.,  dated  2nd  June  1928. ) 
in  supersession  of  Government  Notification  R.  0.  C.  No.  2315/23/ 
Devpt.,  dated  2nd  April  1927,  it  is  hereby  notified,  under  samotion  of  Her 
Highness  the  Maha  Bani  Begent  of  Travaneore,  that  item  No,  2  of  the 
schedule  annexed  to  Government  Notification  No.  B.  Dis.  2186/22/Devpt.^ 


REGULATION  II  OS'  1091. 
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dated  15th  October  1922,  fixing  the  local  areas  of  the  several  Excise  Divisions 
and  Banges  and  their  Headquarters  is  modified  as  follows  : — 

Substitute  “Eraniel"  for  “Thackalai”,  in  line  2  of  column  7  against 
item  No,  2.—  T.  <?.  G.,  dated  5-6-1928,  Pt.  I,  P.  694. 


(5) 

(3,  Vis.  No.  1777/28/  Dcvpt.,  dated  24th  September  1928.) 

It  is  hereby  notified  under  sanction  of  Her  Highness  the  Maha  Rani 
Eegent  that  item  No.  8  of  the  schedule  annexed  to  Government  Notification 
No.  R.  Dis.  2186/22/Devpt.,  dated  15th  October  1922  and  modified  as  per 
Notification  dated  25th  October  1921  fixing  the  local  areas  of  the  Excise 
Divisions  and  Ranges  is  further  modified  as  follows  in  so  far  as  it  relates  to 
the  Shertala  and  Veluthully  Banges. 


Excise  Banges. 
I.  Shertala, 


Bakuthis  comprising  the  Banges. 


.  Thannlrmnk] 
.  Thannlrmnk: 
.  Koktothamai 


This  Notification  will  have  effect  from  1st  Chingom  1104, — 

T.  Q.  a.,  dated  2-10-1928,  Pt.  I,  P.  81 
[  See  Vol.  ru,  Pago  1311  ] 


{B.Vis.  No.  1722/29/ Vevpt.,  dated  11th  November  1929.) 
Consequent  on  the  bifurcation  of  the  Vaikom  Eange,  it  is  hereby 
notified,  under  sanction  of  Her  Highness  the  Maha  Bani  Regent,  that  item 
No.  8  pf  the  schedule  annexed  to  Government  Notification  No.  R.  Dis. 
2186/22/Devpt.,  dated  15th  October  1922,  fixing  the  local  areas  of  the  Excise 
Divisions  and  Ranges,  and  modified  under  Notification  datod  25th  Ootober 
1924,  is  further  modified  as  follows  with  effect  from  1-4-1106 
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Excise  Ranges*  Pahuthis  comprising  the  Ranges, 


2.  Thalayazham, 

3.  Vaikora. 

4.  Naduvilemori. 

6,  Vadakemurl. 

6.  Padinjarek&ra. 

7.  Knla^ekacamangalam, 

3.  Chembn. 

9.  Manakunnam  of  Vaikom  Taluk,  excepting  portions 
lnoluded  in  the  Vadayar  Patrol  Range. 

Vadayac  Patrol  Bange.  The  area  comprised  within  the  following  limits 

North,  The  frontier  line  oommencing  from  Pulimukom  to 
KeocherL  and  from  there  to  Poothotta. 

East,  The  outlying  portions  of  the  Vaikom  Taluk  included 
in  the  jurisdiction  of  the  Kottayam  and  Piravom 
Divisions. 

South,  Thalayazham  and  Kadubhuruthi  Pakathies. 

West,  Waterway  from  Poothotta  to  Murinjapuzha,  running 
east  of  Kattikunmx,  thenoe  along  rivers  and  oan- 
als  to  Panjlpadom,  Moozhikal  Myladithurnthn 
up  to  Mundar. 

T.  a.  a,t  dated  19-11-1929,  Pt,  l ,  P.  196, 
[ See  Yol.IIX,  Page  1811,] 


(V) 

( Excise  Commissioner's  Notice,  dated  6th  Janaary  1928. ) 

Cnder  Seotion  15  of  the  Laud  Customs  Regulation,  II  of  1091,  it  is 
hereby  notified  that  the  manifests  intended  for  the  Customs  house  mentioned 
in  column  2  of  the  accompanying  schedule  shall  be  registered  at  the  plaoe 
described  in  column  3  thereof. 


Taluk.  I  Onsic 


Manifest  registering 


For  goods  from  Pampra  and  places 


T.  G.  G.,  dated  17-1-1928,  Pt.  17,  Excise  Dept. 


(8) 

( B.  Dis.  No.  1881/  28/Devpt.,  dated  8th  October  1928. ) 

It  is  hereby  notified,  under  sanction  of  Her  Highness  the  Maha  Bani 
Begent,  that  the  Edapally  Customs  house  will  be  shifted  from  its  present 
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place  to  the  building  on  the  Palarivattom  Frontier  in  the  Edapally  Theckuin- 
bhagom  Pakuthi  of  the  Parur  Taluk  hitherto  used  as  an  Excise  Preventive 
Station,  with  effect  from  the  1st  Thulam  1104. 

The  Customs  house  will  be  known  as  the  “  Edapally  Customs  House  ” 
as  heretofore.—  T.  G.  G.,  dated  16-10-1928,  Pt.  1,  P.  120. 

[  See  Vol.  IE,  Page  1165. ) 


(9) 

( Excise  Commissioner’s  Notioe,  dated  19th  October  1928. ) 

With  reference  to  item  No.  12  of  this  office  notice  dated  17th  March 
1916/4th  Meenom  1091  and  in  continuation  of  this  office  notice  dated  8th 
August  1927,  it  iB  hereby  notified  under  Section  15  of  the  Land  Customs 
Eegulation  II  of  1091,  that  manifests  intended  for  the  Customs  house  men¬ 
tioned  in  column  3  of  the  accompanying  schedule  shall  also  be  registered  in 
the  place  described  against  the  Customs  house  in  oolumn  4  thereof. 


No. 

Taluk. 

Customs  house, 

!  i 

Manifest  registering  station. 

Explanatory 

Parur  | 

Edappally.  | 

Edappally  (The  building 
hitherto  used  as  the  Edap. 
pally  ohowkey)  ] 

T.  G.  G.,  dated  23-10-1929,  Pt.  17,  Excise  Dept,,  P.  36, 
[  SaeVol.  Ill,  Page  1165.  ] 


(10) 

( Excise  Commissioner’s  Notice,  dated  18-3-1929.) 

Under  Section  15  of  the  Land  Customs  Eegulation,  II  of  1091,  it  is 
hereby  notified  that  manifests  intended  for  the  Customs  house  mentioned  in 
oolumn  3  of  the  accompanying  schedule  shall  he  registered  only  at  the  place 
described  against  the  Customs  house  in  column  4  thereof. 


T.  G.  G.,  dated  26-3-1929,  Pt.  17,  Excise  Dept. 
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(11) 

(Excise  Commissioner's  Notice,  dated  2nd  September  1929.) 

With  reference  to  Item  No.  4  of  this  office  notice  dated  17th  March 
1916/4th  Meenom  1091,  it  is  hereby  notified  under  Section  15  of  the  Land 
Customs  Regulation,  II  of  1091,  that  manifests  intended  for  the  Customs 
house  mentioned  in  column  3  of  the  accompanying  schedule  shall  also  be 
registered  in  the  place  described  against  the  Customs  house  in  column  4 
thereof. 

No.  1. 

Taluk. — Sertallai. 

Customs  house. — Mukkom. 

Manifest  registering  station.— Mukkom  Excise  station. 

Explanatory  remarks. — Eor  goods  coming  in  Motor  cars  and  buses  from 
places  beyond  the  Arur  Pakuthi.  > 

T.  G.  G.,  dated  10-9-1929,  Pt.  IV,  Excise  Dept. 

[  See  Vol.  Ill,  P.  1181.  ] 

(12) 

( Excise  Commissioner's  Notice,  dated  ISth  October  1929.) 

Under  Section  15  of  the  Land  Customs  Regulation,  IT  of  1091,  it  is 
hereby  notified  that  the  manifests  intended  for  the  Customs  house  mentioned 
in  column  2  of  the  accompanying  schedule  shall  be  registered  at  the  places 
described  in  column  3  thereof. 

Taluk.  Customs  house.  Manifest  registering  stations. 

Parur.  Kuriappally.  1.  Madaplathuruthu. 

2.  Moothakunnom. 

T.  G.  G.,  dated  22-10-1929,  Pt.  IV,  Excise  Dept.,  P.  38. 


(13) 

(  Dated  26th  December  1927.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  for  general  information  that  a  Customs  house  for  the  levy  of  customs 
duty  -will  be  opened  at  Kilikollur  on  the  Trivandrum — Tinnevelly  Railway 
with  effect  from  the  1st  January  1928/17th  Dhanu  1103. — 

T.  G.  G.,  dated  3-1-1928,  Pt.  I,  P.  284. 


App.A] 


REGULATION  IV  OF  1091. 


(14) 

(B.  Vis.  No.  1519i29IDevpi.,  dated  8th  October  1929. ) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  for  general  information  that  a  Customs  house  for  the  levy  of  customs 
duty  will  be  opened  at  Kuriappally  in  the  Vatakkekara  Pakuthi  of  the  Parur 
Taluk  with  effect  from  the  1st  Thulam  1105/17th  October  1929. — 

I.  G.  0.,  dated  16-10-1929,  Ft.  I,  P.  109. 


REGULATION  IV  OB'  1091  ( Land  Conservancy). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(  Vis.  No.  494/28/Bev.,  dated  10th  April  1928. ) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  that  the  Rules  passed  under  Section  11  of  the  Land  Conservancy 
Regulation,  IV  of  1091,  under  date  the  6th  August  1921  and  published  at 
pages  769  to  771  of  the  Land  Revenue  Department  sheet  of  the  Gazette  dated 
the  9th  August  1921,  are  further  amended  as  follows 

Buie  9.  (1)  Substitute  the  following  for  the  second  and  third  sentences 
of  the  Rule:— 

“If  the  land  occupied  is  assessed  land  or  unassessed  land  other  than 
poramboke,  an  extraot  of  the  report  in  Form  A  should  be  made  and  treated 
as  a  puduval  application  and  the  case  transferred  to  the  Puduval  Register 
.  and  action  taken  for  registry  of  the  land  under  the  Puduval  Rules.  If  the 
land  occupied  is  poramboke,  the  Tahsildar  should  submit  a  recommendation 
in  Form  D  to  the  Peishkar  of  the  Division  for  the  transfer  of  the  land  to  the 
head  of  assessed  waste  and  on  receipt  of  sanction  to  the  recommendation  he 
shall  enter  the  case  in  the  Puduval  Register  and  deal  with  the  land  under 
the  Puduval  Rules."—  T.  G.  <?.,  dated  17-4-1928,  Ft.  I,  P.  381, 

[  See  Vol.  III,p.  1198] 

(2) 

(  Vis.  No.  685/29/Bev.,  dated  13th  April!l929. ) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  that  the  Rules  under  Section  11  of  the  Land  Conservancy  Regula¬ 
tion,  IV  of  1091,  issued  under  date  the  6th  August  1921  /  22nd  Karkatakom 
1096  and  published  at  pages  769  to  771,  Land  Revenue  Department  sheet  of 
the  Gazette  dated  the  9th  August  1921,  are  further  amended  as  follows,-— 
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1.  Insert  the  following  as  Btjle  17  of  the  Rules:— 
“Applications  to  the  Dewan  for  revision  of  orders  and  decisions  of 

the  Division  Peishkars  should  be  presented  within  60  days  from  the  date  of 
the  order  or  decision  sought  to  be  revised.  Applications  preferred  after  the 
expiry  of  that  period  will  be  rejected  unless  sufficient  cause  is  Bhown  for  not 
presenting  the  same  within  that  period.  In  computing  the  period  of  limita¬ 
tion,  the  day  on  which  the  decision  or  order  sought  to  be  revised  was  pro¬ 
nounced  and  the  time  taken  for  obtaining  a  copy  of  the  order  or  decision 
shall  be  excluded.  ” 

2.  Re-number  the  existing  Rule  17  as  Rule  18. — 

T.  G.  G„  dated  16-4-1929,  Pt.  I,  P.  S76. 

I  Sea  Vol.  HI,  P.  1200.  ] 


REGULATION  I  OF  1092  (Companies). 


GOVERNMENT  NOTIFICATION. 

(B.  Pis.  No.  489/29/Jtidl.,  dated  16th  February  1929.) 

Under  proviso  to  Section  278  (3)  of  the  Travancore  Companies  Regu¬ 
lation,  I  of  1092,  the  London  Missionary  Society  Corporation  is  exempted 
from  filing  annual  balance  sheets  on  condition  that  if  and  when  the  corpora¬ 
tion  does  file  a  balance  sheet  with  the  Registrar  in  England,  a  copy  of  suoh 
balance  sheet  shall  be  filed  with  the  Registrar  in  Travancore  also. — 

T.  G.  G„  dated  19-2-1929,  Pt.  I,  P.  396. 

[  See  Vol,  IV,  P.  133.  ] 


REGULATION  HI  OF  1094  (  CUttiee). 


GOVERNMENT  NOTIFICATION. 

(B.  Pis.  No.  2645/29/Judl.,  dated  7th  November  1929.) 

Referring  to  Government  Notification  No.  J.  2184,  dated  the  8th  March 
1919,  published  at  Page  380  of  Part  I  of  the  Gazette,  dated  the  18th  Maroh 
1919,  re  Rules  under  Sections  17,  37,  40,  41  and  43  of  the  Ohitties  Regulation, 
III  of  1094,  it  is  hereby  notified  for  general  information  that  the  State  Aided 
Bank  of  Travancore  Ltd,,  Alleppey,  is,  until  further  orders,  included  among 
the  approved  Banks  under  Section  17  of  the  Regulation. — 

T.  G.  G.,  dated  12-11-1929,  Pt.  I,  P.  174. 

[  See  Vol.  IT,  P.  517.  ] 


J1— 171. 
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REGULATION  VI  OF  1094. 
REGULATION  VI  OF  1094  (Motor  Vehicles). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(R.  Die.  No.  70/29/ Judl.,  dated  21st  January  1929). 

Under  the  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  for  general  information  that  in  exercise  of  the  powers  conferred 
under  Seotion  12  of  the  Travancore  Motor  Vehicles  Regulation,  VI  of  1094, 


out  giving  the  licensee  a  reasonable  opportunity  for  showing  cause  against  it. 

(3)  On  any  such  order  being  passed,  the  prescribed  authority 
shall  report  the  faot  to  Our  Government  stating  the  circumstances  that  led  to 
the  passing  of  the  order  and  forwarding  the  records  connected  therewith. 

(4)  It  shall  be  competent  to  Our  Government  to  revise  any  order 
passed  by  the  prescribed  authority  under  Sub-rule  (2)  and  cancel  or  modify 
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(2) 

(B.  Dis.  d8B/29/rudl.,  dated  16th  February  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Bani  Regent,  it  is  hereby 
notified,  that  the  following  is  added  as  Rule  19-A  to  the  Travaucore  Motor 
Vehicles  Buies  of  1096,  published  in  the  Government  Gazette  dated  1st  April 
1924:— 

“  Rule  19-A.  No  person  shall  drive  a  motor  vehicle  when  ha  is  intoxi¬ 
cated-” —  £  <?.  <?;,  dated  19-2-1929*  Pt.  I,  P.  889. 

[  See  Vol.  XV,  Page  542, } 

(3) 

( B.  Dis.  No.  1700/291 Judl.,  dated  Sth  July  1929. ) 

It  is  hereby  notified  that  Glauses  (6)  and  (e)  of  the  Notification  under 
the  Travancore  Motor  Vehicles  Regulation,  R.  Dis.  No.  407/26/Judl.,  dated 
the  13th  February  1926,  published  in  Part  IV  of  the  Government  Gazette 
dated  the  16th  February  1926,  are  modified  as  follows : — 

"(b)  No  Motor  Vehicle  shall  be  driven  in  any  public  place  within 
the  limits  of  a  Police  Town  at  a  speed  exceeding  ten  miles  per  hour. 

(e)  So  Motor  Vehicle  of  which  the  total  weight  exceeds  2  3/4  tons 
or  with  seating  capacity  for  more  than  24  persons  or  not  fitted  with  pneu¬ 
matic  tyres,  shall  be  driven  (1)  in  any  public  place  at  a  speed  exceeding  12 
miles  per  hour,  (2)  within  the  limits  of  a  Police  Town  at  a  speed  exceeding  8 
miles  per  hour,  and  (3)  in  the  neighbourhood  of  a  school  or  market  at  a 
speed  exceeding  6  miles  per  hour.” —  T.  Q.  (?.,  dated  9-7-1929,  Pt.  I,  P.  819. 

[See  Vol,  IV,  Page  1563.  ] 


BEQ-UIiATION  IX  OP  1094  (Land  Improvement  and 
Agricultural  Loans). 


GOVERNMENT  NOTIFICATION. 

(B.  Dis.  No.  805/29/  Bev.,  dated  13th  May  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  that  the  following  amendments  are  made  to  Form  7  appended  to  the 
Land  Improvement  and  Agricultural  Loans  Rules  passed  under  date  the  30th 
April  1921,  corresponding  to  the  18th  Medam  1096: — 

Form  No.  7. —Order  granting  a  loan  under  the  Land  Improvement  and 
Agricultural  Loans  Regulation,  IX.  of  10U. 


App.  A] 


REGULATION  X  OF  1094. 


(1)  Paragraphl.  Insert  the  following  after  the  words  “  for  the 
benefit  of  ”  in  this  paragraph— 

“  the  land  mentioned  and  described  in  the  Schedule  hereunder 
written.  ” 

(2)  Paragraph  1. — Delete  the  following  foot  note. 

'•  Here  describe  the  land  to  be  benefited.  ” 


(3)  Add  the  following  at  the  end  of  the  Form — 

2%o  Schedule  referred  to  in  Paragraph  1. 

The  land  for  the  benefit  of  whioh  this  loan  is  granted. 


'  T.  a.  a.,  dated  21-7-1999.  Pt.  I,  P.  698. 
[See  Vol.1V,  E.  f,98 3 . 


REGULATION  X  OB'  1094  (Survey  and  Boundaries). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(Die.  No.  1607/291  P.  W.,  dated  16th  November  1929.) 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha  Rani 
Regent,  that  the  RuIob  for  pointing  out  the  boundaries  of  registered  holdings 
already  demarcated  and  surveyed  on  the  applications  of  registered-holders, 
dated  the  19th  April  1927,  and  issued  under  Section  32  ( g )  of  the  Travancore 
Survey  and  Boundaries  Regulation,  X  of  1094,  are  further  amended  as 
follows  : — 

Buie  8. — Substitute  the  following  for  the  existing  Iiule'.—“  8.  The  fee 
deposited  shall  be  remitted  into  the  Treasury  under  the  head  “IB  (3) — 
Other  items.”  It  shall  not  be  refunded  to  the  applicant  unless  the  Tahsildar 
finds  that  the  work  oould  not  be  done,  owing  to  the  original  survey  record 
being  incomplete  or  discrepant  or  to  other  oause.  In  such  cases  the  Tahsil¬ 
dar  shall  report  the  matter  to  the  Dewan  Peishkar  or  the  Commissioner, 
Devicolam,  as  the  case  may  be,  and  get  his  sanction  for  the  refund.” — 

T.G.G.,  dated  19-11-1929,  Pt.  I,  P.  209. 

[  See  Vol.  IV,  Page  687.  ] 

UM 


Rules  and  notifications. 


[App.  A 


(2) 

{ Di>.  No.  511/29 1  Bev.,  dated  14th  March  1929.  i 
It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha 
Bani  Begent,  that  the  Rules  passed  under  Section  32,  clause  (g),  of  the  Tra,- 
vancore  Survey  and  Boundaries  Regulation,  X  of  1094,  regarding  the  pro¬ 
cedure  to  be  adopted  in  the  case  of  applications  from  private  parties  for 
pointing  out  the  boundaries  of  their  registered  holdings  already  demarcated 
and  surveyed,  with  a  view  to  ensure  the  proper  maintenance,  renewal  and 
repairs  of  the  survey  marks  required  under  Section  14  of  the  Regulation,  and 
dated  the  19th  April  1927,  are  amended  as  follows  — 

Add  the  following  as  Buie  15. 

“If,  in  the  course  of  the  above  work,  discrepancies  are  found  in  the 
original  survey  measurements,  report  may  be  made  to  the  Superintendent  of 
Survey  as  to  the  corrections  required,  if  Porambokos  adjoin  the  registered 
holdings  and  the  corrections  affect  the  Poramboke  boundaries.  When  the 
corrections  affect  the  measurements  of  registered  lands  alone,  the  Tahsildar, 
and  the  Dewan  Peishkar  of  the  Division  or  the  Commissioner,  Devicolam,  on 
appeal,  shall  ordinarily  decide  as  to  'the  corrections  required.  If,  however, 
the  assistance  of  the  officers  of  the  Survey  Department  is  found  to  be  un¬ 
avoidably  necessary  in  any  difficult  case,  reference  may  be  made  to  the  Sup¬ 
erintendent  of  Survey  for  his  opinion.” — 

T.  a.  <?.,  dated  19-3-1939,  Pt.  I,  P.  467. 

[  See  Vol.  IV,  Pago  038,] 

'(3) 

(Die.  No.  1607/29/Bev.,  dated  16th  November  1929.) 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha 
Rani  Regent,  that  the  Rules  for  the  demarcation  and  survey  of  sub-divisions 
of  holdings  on  the  application  of  parties,  dated  the  10th  June  1927,  and  issued 
under  Section  32  (g)  of  the  Travancore  Survey  and  Boundaries  Regulation,  X 
of  1094,  are  further  amended  as  follows 

Rule  8. Substitute  the  following  for  the  existing  Buie  ■ — “  8.  The  fee 

deposited  shall  be  remitted  into  the  Treasury  under  the  head  “IB  (3)— 
Other  items.”  It  shall  not  be  refunded  to  the  applicant  unless  the  Tahsildar 
finds  that  the  work  could  not  be  dona,  owing  to  the  original  survey  records 
being  incomplete  or  discrepant  or  to  other  causes.  In  such  cases  the  Tahsil¬ 
dar  shall  report  the  matter  to  th'e  Dewan  Peishkar  or  the  Commissioner, 
Devicolam,  as  the  case  may  be,  and  get  his  sauotion  for  the  refund.” — 

*  T.  a.  <?,  dated  19-11-1939,  Pt.  I,  P.  204. 

I  See  Vol.  IV,  Page  041.] 
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(40 

(Dis.  No.  5111291  Bev.,  dated  14th  March  1929.) 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha 
Rani  Regent,  that  the  Rules  passed  under  Section  32,  clause  (g)  of  the  Tra- 
vanoore  Survey  and  Boundaries  Regulation,  X  of  1094,  for  the  demarcation 
and  survey  of  sub-divisions  of  holdings  on  the  applications  of  parties,  and 
dated  the  10th  June  1927,  are  amended  as  follows 

Add  the  following  as  Bale  15  and  renumber  the  easting 
Bales  15  to  17  as  16  to  18. 

“If,  in  the  course  of  the  above  work,  discrepancies  are  found  in  the 
original  survey  measurements,  report  may  be  made  to  the  Superintendent  of 

Survey  as  to  the  corrections  required,  if  Porambokes  adjoin  the  registered 

holdings  and  the  corrections  affect  the  Poramboke  boundaries.  When  the 
corrections  affect  the  measurements  of  registered  lands  alone,  the  Tahsildar, 
and  the  Dewan  Peishkar  of  the  Division  or  the  Commissioner,  Devicolam,  on 
appeal  shall  ordinarily  decide  as  to  the  corrections  required.  If  however,  the 
assistance  of  the  officers  of  the  Survey  Department  is  found  to  be  unavoid¬ 
ably  necessary  in  any  difficult  case,  reference  may  be  made  to  the  Superin¬ 
tendent  of  Survey  for  his  opinion,”— I1.  <?.  (?.,  dated  19-3-1929,  Pt.  I,  P.  466. 

{See  Vol.  IV,  Page  642.  ] 


(5) 

{ Dis .  No.  1030  of  29/  Be dated  18th  June  1929). 

It  is  hereby  notified,  with  the  sanction  of  Her  Highness  the  Maha  Rani 
Regent,  that  the  Land  Records  Maintenance  Rules  issued  under  Sections  14 
and  32  of  the  Travancore  Survey  and  Boundaries  Regulation,  X  of  1094, 
under  date  the  31st  December  1926,  are  further  amended  as  follows  : — 

Part  JU-Bule  2.  At  the  end  of  clause  (6)  of  the  Rule  add  the  word 
“or”  and  add  the  following  as  clause  (c). 

“(c)  If  the  area  calculated  is  less  than  the  area  recorded  in  the  ' 
Settlement  Register,  but  the  width  is  not  less  than  that  recorded  in  the  Divide 

(2)  Substitute  the  following  for  the  last  sentence  of  Rule  2. 

“then,  in  these  three  oases,  the  demarcation  shall  be  confirmed  ac¬ 
cording  to  the  existing  state  of  the  ground.”, — 

T-  <3.  O;  dated  25-6-1929,  Pt.  I,  P.  791, 


Rules  and  notifications.  [  App.  A 

R  BGULATION  XII  OP  3094  ( Plant  Pests  and  Plant  Diseases). 


(  B.  Dis.  No.  766l29jDevpt.,  dated  11th,  May  1929.  ) 

Under  sanction  of  Her  Highness  the  Maha  Eani  Regent,  it  is  hereby 
notified  that  Rule  11  of  the  Rules,  dated  the  27th  February  1923,  issued 
under  Section  10  of  the  Travancore  Plant  Pests  and  Plant  Diseases  Regu¬ 
lation,  XII  of  1094,  as  amended  by  Notification  R.  Dis,  No.  2053/25/Devpt., 
dated  the  17th  November  1925,  is  further  amended  as  follows : — 

“  Unginned  cotton,  other  than  cotton  from  Kathiawar  Port  which  has 
been  produced  in  India,  shall  not  be  imported  by  sea,  and  cotton  seeds  shall 
not  be  so  imported  except  after  fumigation  with  carbon  bisulphide  and  at  the 
Port  of  AUeppey.—  T.  G.  G.,  dated  US-1929,  Ft.  I,  P.  672. 

[See  Vol.  IV,  P.  724], 


REGULATION  IV  OP  1095  (Police). 


(  B.  0.  G.  No.  68iS/29IGenl.,  dated  29th  November  1929. ) 

In  exercise  of  the  powers  vested  in  them  by  Section  50  of  the  Travan¬ 
core  Police  Regulation  of  1095,  IV  of  1095,  the  Government  of  Her  Highness 
the  Maha  Rani  Regent  are  pleased  to  extend  the  provisions  of  Clauses  (xii), 
(xvi),  (xvii)  and  (xviii)  of  the  said  Seotion  50  to  the  whole  of  the  Taluks  of 
Tovala  and  Agastiswaram.—  T.  G.  G.,  dated  3-12-1929,  Pt.  I,  P.  237. 


REGULATION  V  OP  1095  (Municipal). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(No.  L.  1139,  dated  6th  August  1920.) 

In  exercise  of  the  powers  conferred  by  Section  53  of  Regulation  V  of 
1095,  it  is  hereby  notified,  with  the  sanction  of  His  Highness  the  Maha  Raja, 
that  the  properties  of  the  nature  hereinafter  mentioned  are  specifically  re¬ 
served  from  vesting  in  the  Municipal  Councils  and  they  shall,  until  other¬ 
wise  notified,  continue  to  vest  in  the  Government  of  His  Highness  the  Maha 
Raja  and  be  under  their  direction,  management  and  control : 

It  All  gas  works  and  their  adjuncts  and  appurtenances  in  the  Town 
of  Trivandrum  and  all  lamps  lit  with  gas  and  lamp  posts  connected  there¬ 
with  in  the  said  Town. 
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App.  A]  Regulation  v  of  1095. 

2.  All  public  streets,  tanks,  reservoirs  cisterns,  aqueducts,  conduits, 
tunnels,  pipes,  pumps  and  other  water  works  and  all  bridges,  buildings, 
engines,  works,  materials  and  things  connected  therewith  or  appertaining 
thereto  and  also,  any  adjacent  land  (not  being  private  properties)  appertain, 
ing  to  any  public  tank  or  well. 

3.  All  public  sewers  and  drains  and  all  Bewers,  drains,  culverts  and 
water  courses  in  alongside  and  under  any  street  and  all  works,  materials  and 
things  appertaining  thereto  and 

4.  All  public  streets  and  the  pavements,  stones  and  other  materials 
thereoi,  and  also  all  trees,  erections,  matoiials,  implements  and  things  pro¬ 
vided  for  such  streets. 

5.  All  public  canals  and  backwaters  and  their  banks,  as  also  jetties, 
landings  and  other  approaches  thereto  within  Municipal  limits.  (Dis.  No, 
636/21/L.G.) 


(2) 

(S.  Dis.  No.  143/29/Ml.,  dated  30th  March  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Eani  Regent,  Rule  3  of  the 
Rules  passed  under  Section  254  (1)  of  the  Municipal  Regulation,  V  of  1095, 
for  the  execution  of  public  works  by  Municipalities,  as  amended  by  Notifica¬ 
tion  D.  Dis.  No.  196/28/L.  G„  dated  the  14th  April  1928,  is  further  amended 
as  follows : — 

Add  the  following  sentence  as  a  sub-paragraph  to  the  Rule 

“  The  Trivandrum  Municipality  is  permitted  to  execute,  under  the 
supervision  of  its  own  P.  W.  Officer,  public  works — excepting  bridges,  culverts 
and  parts  of  big  projects— costing  up  to  Rs.  2,000  for  each  work.  — 

.T.  a.  G.,  dated  2-4-1929,  Pt.  I,  P.  512. 

{See  Vol,  IV,  P.  10SS). 


REGULATION  II OF  1096  ( Prevention  of  use  of  Tobacco  by  Juveniles). 


'  GOVERNMENT  NOTIFICATION. 

(B.  O.  a.  No.  34501251 Judl.,  dated  25th  June  1929.) 

Under  Section  1,  Provisos  (2)  and  (3)  of  Regulation  II  of  1096,  for  the 
prevention  of  the  use  of  tobacco  by  juveniles,  it  is  hereby  notified  that  the 
said  Regulation  shall  be  extended  to  the  Municipal  Town  of  Attingal  with 
affect  from  the  1st  Karkatakom  1104. — T.  G.  <?.,  dated  2-7-1929,  Pt.  I,  P.  799. 


Rules  and  notifications.  ( App.  A 

REGULATION  VI  OF  1096  (  Public  Canals  and  Public  Ferries.) 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(B.  Pis.  No.  456129,  P.  W.,  dated  14th  February  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  the  following 
amendments  are  made  to  Rule  74  of  the  Travancore  Public  Canals  and  Public 
Ferries  Rules,  1100  M.  b.: — Substitute  “and”  for  “or”  occurring  between 
“with”  and  “on”  in  line  3,  and  insert  “  in  Form  M  appended  to  these  Rules  ” 
between  “  application  ”  and  “of”  in  the  same  line. 

Insert  Form  M  below  Form  L  appended  to  the  Rules. 


(2) 

( B.  Pis.  No.  456/29/P.  W.,  dated  14th  February  1929. ) 

Under  Rule  7.4  of  the  Travancore  Public  CanalB  and  Public  Ferries 
Rules,  1100  M.  E.  the  appended  Form  with  the  Rules  and  conditions  sub¬ 
joined,  has  been  prescribed  for  the  application  to  be  made  by  the  owners  or 
agents  of  steam  vessels  plying  for  hire,  for  fixing  the  time  of  departure  from, 
and  the  arrival  at,  a  wharf  or  jetty  of  such  steam  vessels. 

FORM  M  {  Vide  Buie  74. ) 

Application. 

Under  Buie  74  of  the  Travancore  Public  Canals  and  Public 
Ferries  Buies  1100  M.  F. 

No.  Station 

'  To,  Date 

The  Executive  Engineer, 

. Division. 

Sir, 

I /  We  request  you  to  be  so. good  as  to  aocord  sanction  to  me/ua  to 

run  boat  service  from . (date) . .between . (station) . and 

. (station) . as  per  the  timings  given  below ; — 

Timings. 


Starting  J 
station,  j 

Intermediate  stations. 

Terminal 
|  station. 

_ 

A. 

F — 174 


App.  A]  Regulation  vi  of  1096. 

Note  1.  A  denotes  arrival  and  D  denotes  departure. 

2.  The  boats  named  below  are  to  be  used  for  the  service  and  they 
have  the  necessary  (A)  Form  license  and  (D-l)  and  (D-2)  certificates  which 
are  herewith  attaohed  for  perusal  and  return. 

Name  of  boats.  2. 

3.  &o. 

3.  The  name  of  the  Crew  to  be  engaged  in  the  boats  are  given  below 
and  they  possess  the  necessary  certificates  of  competency /service  which  are 
herewith  forwarded  for  perusal  and  return. 

Designation. 

i.  I/We  have  read  the  rules  and  conditions  hereinbelow  mentioned 
and  agree  to  abide  by  them  in  conducting  the  boat  service.  I/We  also  agree 
to  run  regularly  one  servioe  at  each  of  the  timings  applied  for. 

5.  I/We  enclose  application  forms  in  duplicate  one  to  be  sanctioned 
and  returned  and  the  other  to  be  retained  by  the  sanctioning  authority. 

Sales  and  Conditions. 

i.  This  service  shall  not  be  conducted  except  as  specified  in  the 
time  table  given  above. 

ii.  If,  owing  to  an  increase  in  the  passenger  traffic,  extra  services 
are  found  necessary  on  particular  days,  sanction  will  be  given  by  the  Canal 
Officers  at  their  discretion  on  the  application  of  the  owners  or  their  agents, 
to  run  special  services  on  those  days  after  the  regular  services  have  been 

iii.  The  services  according  to  the  timings  sanctioned-  shall  be 
run  regularly  and  on  failure  to'  do  so  consecutively  for  a  week,  the  timings 
shall  be  liable  to  be  cancelled  unless  such  failure  is  caused  by  unavoidable 
circumstances  which  must  be  satisfactorily  explained  immediately  to  the 
Canal  Officer  in  writing. 

iv.  The  Crew  on  board  a  vessel  and  the  staff  engaged  by  the 
owner  or  agent  of  that  boat/for  the  regulation  of  traffic  at  the  wharf  and 
jetties  shall  behave  courteously  towards  the  passengers  and  the  employees 
of  the  P.  W.  D. 

v.  Boats  not  starting  from  a  station  at  the  prescribed  time  and 
those  starting  late  from  intermediate  stations  are  liable  to  be  detained  at  the 
discretion  of  the  Canal  Officer  in  charge  of  the  Station  until  after  the  time  of 
departure  of  the  last  of  the  competitive  boats,  if  any,  following. 


1870 


Rules  akd  Notifications.  [  App.  A 

vi.  Boats  arriving  at  an  intermediate  station  earlier  than  the 
scheduled  time  are  liable  to  be  detained  until  the  time  fixed  for  departure. 

vii.  Boats  running  on  the  same  line  shall  not  follow  one  another 
too  closely  nor  overtake  one  another  in  narrow  waterways . 

viii.  Boats  shall  be  allowed  at  the  jetty  only  for  such  time  as  is 
needed  for  passengers  to  embark  and  disembark  at  the  several  stations,  as 
the  J etty  Superintendent  directs. 

ix.  The  owner  or  agent  of  a  boat  who  is  for  the  time  being  in 
immediate  charge  of  the  boat  shall  affix  his  signature  to  any  observations 
that  may  be  entered  in  the  log  book,  either  by  the  Jetty  Superintendent  or 
the  Oanal  Officer,  regarding  the  number  of  passengers  or  time  of  arrival  and 
departure  of  the  boat  or  any  infringement  of  the  rules  under  the  Public 
Canals  and  Public  Perries  Begulation.  He  shall  in  no  case  refuse  to  affix 
his  signature  thereto  when  called  on  to  do  so,  but  if  he  has  reasons  to  differ 
from  such  entries  he  may.  note  his  own  explanation  therein. 

x.  A  table  of  fare3  shall  be  pasted  in  a  conspicuous  place  at  each 
and  every  jetty  and  also  in  the  boat  for  the  information  of  the  passengers 
and  the  Canal  Officer  and  the  Jetty  Superintendent  shall  be  empowered  to 
insist  on  the  sanctioned  rates  of  fares  alone  being  collected  from  the  pas¬ 
sengers. 

xi.  Admission  to  lower  classes  cannot  be  refused  when  there  is 
accommodation.  Except  under  Buie  53  of  the  Public  Canals  and  Public 
Perries  Begulation,  VI  of  1096,  no  passenger  shall  be  refused  accommodation 
in  a  vessel,  provided  there  is  room. 

xii.  For  the  infringement  of  any  of  the  above  conditions,  the 
Executive  Engineer  may  exercise  the  powers  vested  in  him  under  Section  9 
of  the  Begulation. 

xiii.  Any  vessel  navigating  a  public  canal  in  contravention  of  any 
of  the  provisions  of  the  Public  Canals  and  Public  Perries  Begulation  or  of 
any  rule  made  thereunder  or  any  conditions  of  license  or  registration  pres¬ 
cribed  therefor  shall  be  stopped  by  the  Canal  Officer  under  the  powers 
vested  in  him  by  Section  15  of  the  Begulation  and  detained  (a)  until  the 
same  is  complied  with  or  (b)  until  the  penalty  imposed  by  the  Executive 
Engineer  under  Section  9  of  the  Begulation  in  lieu  of  suspension  or  cancel¬ 
lation  of  the  license  or  in  lieu  of  prosecution,  has  been  paid  or  recovered 
or  (c)  until  the  offence,  if  any,  has  been  enquired  into  and  disposed  of. 

(Signature  of  the  applicant.) 

Accompaniment 

Certificate. 


( Sanation, ) 


App.  A]  REOtrtiATIOK  VI  OF  1096. 

No. 

The  timings  applied  for  are  sanctioned.  The  original  certificates  are 
herewith,  returned.: :  ■ 

Executive  Engineer’s  Office. 


Executive  Engineer. 

T.  G.  G.,  dated  19-8-1929,  Pi.  I,  Pp.  393-394. 

[SeeVol,  IV,  Page  1182.] 

(3) 

(B.  Die.  No.  S30j29IP.  W.,  dated  22nd  February  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  the  following 
note  is  added  to  Rule  59  of  the  Public  Canals  and  Public  Eerries  Rules, 
1100  M.  B.,  as  Note  2,  the  existing  Note  being  numbered  as  Note  1:— 

“  Note  2. — The  number  of  passengers  a  steam  vessel  shall -be  premit- 
ted  to  carry  on  board  for  day  services  during  monsoon  period  (i.  e.  from  1st 
June  to  1st  August)  and  for  night  services  (8  p.  M.  to  6  A.  M.)  in  all  weatherB 
shall  be  fixed  at  three-fourths  of  the  number  the  vessel  is  permitted  to  take 
for  day  service  in  fair  weather.  ” —  T.  G.  Q.,  dated  26-2-1929,  Pt.  I,  P.  414. 

[,See  Vol.  IV,  Page  1127.] 


(*) 

(B.  Die.  No.  10S2I29/P.  W„  dated  27th  April  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  the  following 
amendments  are  made  to  the  Public  Cabals  and  Public  Eerries  Rules,  1100  : — 

(a)  Add  after  “  29 — Landing  at  Fannaikadavu  ”  at  the  end  of  Rule 
2  (o),  the  following : — 

"30.  Athirampnzha, 

81.  Tbalavady. 

32.  Palikee], 

33.  Paltoiunnoo. 

( b )  Add  after  “  22— Water  route  (branch  river  of  the  Pamba)  from 
Mannar  (Panhaikadavu)  to  Karumadi”  at  the  end  of  Rule  '2(b),  the  fol¬ 
lowing:— 

It  .  23.  Alleppey  to  Polikeal  Oanal. 

21.;;,  Athirampnzha  Oanab. 

■•'■■■■■  .T.G.G.,  dated  30-4-1929,  Pt.  I,  P.626. 

[  See  Vol.  IV,  Pp.  1108— U09.  ] 
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(5) 

(B.  Dis.  No.  1052129 jP.  W.,  dated  27th  April  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Eani  Begent,  it  is  hereby 
notified  that  (X)  the  Alleppey  to  Pnlikeel  Canal  and  (2)  the  Athirampuzha 
Canal  are  both  declared  Public  Canals,  and  the  Wharfs  at  (1)  Athirampuzha, 
(2)  Thalavady,  (3)  Pulikeel  and  (4)  Pulinkunnu  as  Public  Wharfs,  under  the 
Publio  Canals  and  Public  Perries  Regulation,  subject  to  the  Public  Canals 
and  Public  Perries  Rules,  1100.—  T.  G.  G.,  dated  30-4,-1929 ,  Pt.  I,  P.  626. 


(6)  ' 

(B.  Dis.  No.  1036/29/P.  W„  dated  29th  April  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Begent,  the  follow¬ 
ing  amendment  has  been  made  to  Buie  6  of  the  Public  Canals  and  Public 
Perries  Buies,  1100: — 

Substitute  “  registered  tonnage  ”  for  the  expression  “  gross  tonnage  " 
occurring  in  the  Buie.—  T.  Of.  Or.,  dated  7-5-1929,  Pt.  I,  P.  666. 

[  See  Vol.  IV,  P.  nil.  ] 

(7) 

(R.  Dis.  No.  1420J29/P.  W.,  dated  14th  June  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Bani  Begent,  the  following 
amendments  are  made  to  the  Public  Canals  and  Publio  Perries  Rules,  1100  .— 

1.  (a)  Prom  Buie  6,  omitting  the  following  words  and  figures 
namely: — “or  under  the  Indian  Ports  Act  of  1908”,  and 

(3)  Re-number  the  Buie  so  amended  as  Buie  6  (a). 

2.  After  Buie  6  (a)  as  re-numbered,  insert  the  following  as  Sub-rule 
(3),  namely,:— 

“(3)  The  fee  for  the  licensing  or  registration  under  these  Buies 
of  any  vessel  licensed  or  registered  in  Malabar  under  the  Indian  Ports  Act, 
1908,  shall  be  reduced  by  the  amount  of  the  fee  paid  for  the  licensing  or 
registration  under  the  said  Act.  Provided  that  the  owner  of  the  vessel  re¬ 
sides  or  has  his  principal  place  of  business  in  Malabar  and  the  vessel  is  not 
intended  to,  and  does  not,  ply  for  service  exclusively  within  Travancore 
limits.”—  T-  dated  18-6-1929,  Pt.  1,  P.  769. 

[S«»  Vol.  IV,  P.  1111.] 
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Rules.  The  certificates  shall  contain  Buch  particulars  as  are  sufficient  to 
identify  the  person  certified." —  T.  G.  G.,  dated  25-6-1929,  Pt  I,  P,  786. 

[See  Vol,  IV,  Pages  1180  &  1142.] 

(9) 

( B.  0.  0.  No.  4621/29/P.  W.,  dated  13th  September  1929. ) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  notified 
that  Pattakadavu  near  Sasthancotta  is  declared  a  public  wharf  under  Rule 
2  (a)  of  the  Public  Canals  and  Public  Perries  Rules,  1100,  along  with  the 
intermediate  stations  noted  below  on  the  line  from  Quilon  to  Pattakadavu. 

1.  Aaravila.  3.  Kovilvila. 

2.  Ashtamudi.  i.  Arinalloor. 

T.  G.  G.,  dated  17-9-1929,  Pt.  I,  P.  48. 

[  See  Vol.  IV,  Page  1107.  ] 

(10) 

(B.  Die.  No.  2450/29/P.  W.,  dated  26th  November  1929.) 


Rules  and  notifications.  [  App.  A 

Add  after  “33.  Pulinkunnoo"  at  the  end  of  Bale  2  (a),  the  following : — 
“  34.  Vavapuzha.”—  T.  0.  0.,  dated  3-12-1929,  Pt.  I,  P.  236. 


(U) 

[R.  DU  No.  2480/29/P.  W.,  dated  25th  November  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Begent,  it  is  hereby 
notified,  for  the  information  of  the  public,  that  Varapuzha,  one  of  the  termi¬ 
nal  and  starting  stations  on  the  Ernaculam-Varapuzha  line  is  declared  a 
wharf  under  Buie  2  (a)  of  the  Public  Canals  and  Public  Eerries  Kegulation. 

I.  G.  G„  dated  3-12-1929,  Pt.  I,  P.  237- 


REGULATION  VIII  OF  1093  (Income-Tax). 


GOVERNMENT  NOTIFICATIONS. 

(1) 

(D.  Dis.  No.  459 1 29 1 Rev.,  dated  4th  March  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Bani  Regent,  it  is  hereby 
notified,  under  Section  2  (!)  of  the  Travancore  Income-Tax  Regulation,  VIII 
of  1096,  as  amended  by  Regulation  V  of  1100,  that  Messrs.  Commercial  Uuion 
Assurance  Co.,  Ltd.,  England,  carrying  on  business  in  Travancore,  are  de¬ 
clared  a  Company  for  the  purpose  of  the  said  Begulation. — 

T.  G.  G.,  dated  12-3-1929,  Pt.  1,  P.44B. 

[  See  Vol,  III,  Page  1 339.  ] 


(2) 

( D-  DU  No.  31129/Rev.,  dated  7th  January  1929.) 

It  is  hereby  notified  under  Section  42  (1)  of  the  Income-Tax  Regu¬ 
lation,  VIII  of  1096,  as  amended  by  Begulation  V  of  1100,  and  with  the 
sanction  of  Her  Highness  the  Maha  Bani  Regent,  that  the  commutation  rate 
for  the  purpose  of  computing  Income-Tax  on  taxable  incomes  received  in 
paddy  is  fixed  at  24  chuckrams  a  Para  of  800  cubic  inches  of  paddy  for  the 
year  1104  —  T.  G.  G.,  dated  8-1-1929,  Pt.  I,  P.  262. 

(See  Vol. IV,  Page  1388.] 
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REGULATION  I  OF  1097. 
REGULATION  I  OF  1097  ( Electricity ). 


RULES. 

(2.  Pis.  No.  1774  /  29/  P.  W.,  dated  29th  My  1929.)  * 

In  exercise  of  the  powers  conferred  by  Section  38  of  the  Travanoore 
Electricity  Regulation,  1097  (I  of  1097),  the  Government  of  Her  Highness 
the  Maha  Rani  Regent  are  pleased  to  make  the  following  Rules. 


CHAPTER  I. 


Preliminary. 

1.  These  Rules  may  be  called  the  Travanoore  Electrioity  Rules,  1104, 
and  shall  come  into  force  at  once  throughout  the  whole  of  Travanoore. 

2.  In  these  Rules,  unless  there  is  anything  repugnant  in  the  subject 

Deiinltiona,  or  context — 

(а)  “The  Regulation”  means  the  Travanoore  Electricity  Regu¬ 
lation,  1097 : 

(б)  “Ampere”  means  a  unit  of  electric  current,  and  is  the  unvary- 
ing  electric  current  which,  when  passed  through  a  solution  of  nitrate  of  silver 
in  water,  in  accordance  with  the  specification  set  out  in  Annexure  1  to  these 
Rules,  deposits  silver  at  the  rate  of  0*001118  of  a  gramme  per  second : 

(c)  “Apparatus”  means  electrical  apparatus,  and  includes  all  ap¬ 
paratus,  maohines,  and  fittings  in  which  conductors  are  used,  or  of  which 
they  form  a  part : 

(d)  "Authorized  person’’  means  a  person  authorized  in  writing  by 
a  licensee,  a  consumer  or  an  owner,  or  by  the  owner,  agent  or  manager  of  a 
mine,  or  by  the  agent  of  any  company  operating  in  an  oil-field  or  by  the 
owner  of  a  drilled  well  in  an  oil-field  or  by  a  contractor  for  the  time  being 

under  contract  with  a  licensee,  a  consumer  or  an  owner  to  carry  out  duties 

incidental  to  the  generation,  transformation,  distribution,  or  use  of  energy, 
such  person  boing  competent  for  the  purposes  of  the  Rule  in  which  the  term 
is  used: 

(e)  “Bare”  means  not  covered  with  insulating  material : 

(/)  “Oirouit”  means  an  electrical  circuit  forming  a  system  or 
branch  of  a  system  : 

(?)  “Concentric  system”  means  a  system  in  which  a  conductor, 
called  the  inner  conductor,  is  insulated  and  in  whioh  the  oirouit  is  completed 

*  SC.  a.  <?.,  dated  US-IMS,  Part  I. 
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through  one  or  more  conductors,  culled  the  outer  conductors,  which  are  in¬ 
sulated  from  one  another  and  are  disposed  over  the  insulation  of,  and  more 
or  less  completely  round,  the  inner  conductor: 

(h)  “Conductor”  means  an  electrical  conductor  arranged  to  be 
electrically  connected  to  a  system  : 

(i)  “Covered  with  insulating  material”  means  adequately  covered 
■with  insulating  material  of  such  quality  and  thickness  that  there  is  no 
danger : 

(j)  “Cut-out”  means  any  appliance  for  automatically  interrupt¬ 
ing  the  transmission  of  energy  through  any  conductor  when  the  current 
rises  above  a  predetermined  amount : 

(k)  “Danger”  means  danger  to  health  or  danger  to  life  or  limb 
from  shock,  burn,  or  other  injury  to  persons,  or  from  fire  or  explosion, 
attendant  upon  the  generation,  transformation,  distribution,  or  use  of 
energy : 

(l)  “Dead”  means  at,  or  about,  earth  potential,  and  disconnected 
,  fr°m  any  live  system  ;  provided  that  apparatus  separated  from  a  live  conduc¬ 
tor  by  a  spark  gap  shall  not  be  considered  dead  : 

(m)  “Distributing  licensee”  means  a  licensee  who  obtains  from 
another  licensee  a  supply  of  energy  in  bulk  for  distribution  : 

( n )  “Earthed”  or  “connected  with  earth”  means  connected  with 
the  general  mass  of  earth  in  such  manner  as  to  ensure  at  all  times  an  im¬ 
mediate  discharge  of  energy  without  danger  : 

( o )  “Earthing  system”  means  an  electrical  system  in  which  all 
the  conductors  are  earthed  : 

(p)  '  ‘Electric  Inspector”  means  an  Inspector  appointed  under 
Section  37  (1)  of  the  Regulation  : 

(q)  “Electrician”  means  a  person  appointed  in  writing  by  the 
lessee  or  owner,  agent  or  manager  of  electrical  plant  or  apparatus  for  the 
purpose  of  supervising  the  same,  such  person  being  over  twenty-one  years  of 
age  and  competent  for  the  purposes  of  the  Eules  in  which  the  term  is  used : 

(r)  “Inspector  of  Mines”  means  an  Inspector  appointed  under 
the  Travoncore  Mines  and  Minerals  Regulation,  1103 : 

(s)  “Live”  means  eleetrioally  charged: 

(f)  “Metallic  covering”  means  iron  or  steel  armouring,  with  or 
without  a  lead  or  other  metallic  sheath  as  the  conditions  of  the  case  may 
require,  or  an  iron  or  steel  pipe  surrounding  one  or  more  conductors : 

(u)  A  meter  of  a  type  included  in  the  specification  herein  referred 
to  shall  be  deemed  to  be  “correct”  within  the  meaning  of  Section  27  of  the 
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sectional  area  and  of  a  length  of  10&3  centimetres  ; 

(w)  “Open  sparking”  means  sparking  which  owing  to  the  laok  of 
adequate  provisions  for  preventing  the  ignition  of  inflammable  gas  external 
to  the  apparatus  would  ignite  such  inflammable  gas  : 

(x)  “Owner"  means  a  person  (other  than  a  licensee)  generating, 
supplying,  transmitting  or  using  energy  to  whom  any  of  the  provisions  of 
Part  III  of  the  Regulation  apply  : 

(y)  “Pressure”  means  the  difference  of  electric  potential  measur- 


trolling  the  current  or  pressure  in  any  system  or  part  of  a  system  : 

(act)  “System”  means  an  electrical  system  in  which  all  the  con¬ 
ductors  and  apparatus  are  electrically  connected  to  a  common  source  of 
pressure : 

im 
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(bb)  “Use"  of  energy  means  the  conversion  of  electrical  energy 
into  mechanical  or  chemical  energy,  heat,  or  light  for  the  purpose  of  pro¬ 
viding  mechanical  energy,  electrolysis,  heat,  or  light : 

(oc)  “Volt”  moans  a  unit  of  electro-motive  force,  and  is  the  elect¬ 
ric  pressure  which,  when  steadily  applied  to  a  conductor  whose  resistance  is 
one  ohm,  will  produce  a  current  of  one  ampere :  and 

(dd)  "Watt”  means  a  unit  of  power,  and  is  the  energy  expended 
per  second  by  a  varying  electric  current  of  one  ampere  under  an  electric 
pressure  of  one  volt. 

CHAPTEB  XI. 

Electric  Inspectors. 

3.  No  person  shall  be  appointed  an  Electric  Inspector  unless, — 
Qualifications  of  Elec-  (a)  he  has  had  at  least  five  years’  practical  experience 
ttxo  Inspector,  jn  aIl  or  mechanical  engineering  work¬ 

shop  or  electrio  power  station  ;  and 

(6)  after  acquiring  such  experience,  he  has  been  regularly  enga¬ 
ged  for  a  period  of  not  less  than  five  years  in  the  practice  of  electrical  engi¬ 
neering  ; 


out  in  Annexuro  VII  to  these  Bule3,  upon  any  liconsoe  or  owner,  calling 
upon  him  to  oomply  with  any  specified  Buie,  and  the  parson  so  served  shall 
thereupon  oomply  with  the  order  within  the  period  named  th  erein. 

IW9 
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5.  The  Government  may  levy  such  fees  for  testing  and  inspection 
and  generally  for  the  services  of  Electric  Inspectors 
Amount  of  fees.  under  the  Begulation  as  they  may  from  time  to  time, 

by  general  or  special  order,  direct. 


6;  Where  an  Electric  Inspector  is  called  in  to  decide  any  difference 
or  dispute,  and  where  a  fee  for  suoh  service  is  reoover- 
inoidenoe  of  fees.  able.  the  Electric  Inspector  shall  decide  by  whom 
such  fee  shall  be  payable. 


7.  An  Electric  Inspector  may  require  a  licensee  and  a  licensee  may 
require  an  Electrio  Inspector  to  submit  to  such 
Submission  of  records,  or  iicenS9a  f0r  examination  any  records  of 

tests  made  in  connexion  with  the  licensee’s  works  by  the  licenses  or  the 
Inspector  :  and  the  licensee  or  Inspector  shall  comply  with  suoh  requisi- 


8.  An  Electric  Inspector  may  require  a  licensee  to  submit  to  him  a 
list  of  all  consumers  supplied  with  energy  by  him  at  a 
List  of  oonsnmets.  pressure  exceeding  low  pressure  and  of  the  addresses 
at  which  suoh  energy  is  supplied,  and  the  licensee  shall  comply  with  suoh 
requisition. 


CHAPTEB  III. 

Licences. 

Applications  for  Licences, 

9.  Every  application  for  a  licence  shall  be  signed  by,  or  on  behalf  of, 
11  ^Prlil5atlon?  fot'  the  applicant  and  addressed  to  suoh  officer  as  the  Go¬ 
vernment  may  designatein  this  behalf  amd  it  shall  be 

accompanied  by- 

fa)  six  copies  in  print  of  the  draft  licence  as  proposed  by  the 
applicant,  the  name  and  address  of  the  applicant  and  of  his  agent  (if  any) 
being  printed  on  the  outside  of  the  draft ; 

(6)  one  copy,  signed  by  the  applicant,  of  a  map  of  the  proposed 
area  supply,  on  a  scale 

(i)  of  not  less  than  six  inches  to  a  mile,  or 

(ii)  if  no  such  map  is  available,  not  less  than  that  of  the 
largest  scale  ordnance  map  available,  or 

(iii)  on  such  scale  as  may  be  approved  by  the  Government,  so 
marked  or  coloured  as  to  define  any  portion  of  suoh 
area  which  is  under  the  administration  of  any  local 
authority ; 
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(c)  a  list  of  any  local  authorities  invested  with  the  administra¬ 
tion  of  any  portion  of  the  area  of  supply  ; 

(d)  an  approximate  statement  describing  any  lands  which  the 
applicant  proposes  to  acquire  for  the  purpose  of  the  licence  under  the  pro. 
visions  of  the  Land  Acquisition  Eegulation,  SI  of  1089; 

(e)  an  approximate  statement  of  the  capital  proposed  to  be  ex¬ 
pended  in  connection  with  the  undertaking  ; 

(/)  if  the  applicant  is  a  company  registered  under  the  Travancore 
Companies  Eegulation,  1092,  or  having  incorporation  under  law  in  the  United 
Kingdom  or  the  British  Possessions,  a  copy  of  the  Memorandum  and  Articles 
of  Association  ;  and 


(ff)  a  treasury  receipt  for  a  fee  of  five  hundred  rupees  paid  into  a 
Government  treasury  unless  such  fee  is  remitted,  wholly  or  in  part,  by 
general  or  special  order  of  the  Government. 

10.  The  applicant  shall  deposit  at  his  own  office  or  at  that  of  his 
Copies  of  map  ana  aS0n*3>  an^  the  office  of  every  local  authority  in¬ 
draft  lioenoe  for  pnblio  vested  with  the  administration  of  any  portion  of  the 
inspection.  proposed  area  of  supply — 

(a)  a  copy  of  the  map  referred  to  in  clause  (4)  of  Rule  9  for 
public  inspection ;  and 


(4)  a  sufficient  number  of  copies  of  the  draft  licenoe  to  be  furni¬ 
shed  to  all  persons  applying  for  them  at  a  price  not  exceeding  one  rupee 
per  copy. 

11.  The  draft  licence  shall  contain  the  following  particulars,  namely: — 

(a)  a  short  title  descriptive  of  the  proposed  undertaking,  together 
with  the  address  and  description  of  the  applicant,  .  or,  in  the  case  of  a  firm, 
the  names  of  all  the  individual  members  of  the  firm  ; 


(4)  a  statement  of  the  boundaries  of  the  proposed  area  of  supply  ; 

(c)  if  the,  generating  station  is  situated,  or  to  be  situated,  outside 
the  area,  of  supply  or  if  any  intervening  area,  not  inoludad  in  the  area  of 
supply,  is  to  be  crossed,  a  list  of  the  streets  along  or  across  which  electric 
supply  lines  are  to  be  laid  down  or  placed  ; 

(d)  the  proposed  conditions  of  supply,  including  maximum  prices, 
nature  and  amount  of  supply  (if  limited)  and  the  like  ; 

(c)  a  list  of  streets  (if  any)  not  repairable  by  the  Government  or 
by  a  local  authority  and  of  railways  and  tramways  (if  any),  the  soil  or  pave¬ 
ment  of  which  the  applicant  seeks  powers,  to  open,  break  up  or  interfere 
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with,  and  tho  nama3  of  tha  parsons  by  whom  such  straots  ara  repairable,  or 
who  are  for  the  timo  being  entitled  to  work  such  railway  or  tramway  ; 

(f)  the  proposed  periods  aftor  which  the  right  to  purchase  is  to 
take  effect ; 

(g)  a  statement  of  any  special  terms  of  purchase  or  orders  pro¬ 
posed  to  be  made  under  Section  10  of  tho  Regulation  ;  and 


the  Government  Gazette  within  one  month  from  the  date  of  the  first  'adver¬ 
tisement  published  under  Sub-rule  (3)  of  Rule  13. 
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Objections  to  Licence. 

14.  Where  any  person  desires  to  have  any  amendment  made  in  the 
.Amendment  of  dealt  ^raft‘^oenoe' 110  sl)all  dolivor  a  statement  o£  the  same 

licence!1  m'B  °  'a  to  the  applicant,  and  also  to  such  officer  as  the  Govern¬ 
ment  may  designate  in  this  liobalt  within  the  time  al¬ 
lowed  under  Sub-rule  (2)  oi  Buie  13  for  the  submission  of  representations 
referring  to  the  application. 

15.  Where  any  person  locally  interested  objects  to  the  grant  of  a 


17.  If  the  applicant  is  willing  to  accept  the  licence  in  the  form  pro- 

Notlficatlon  t  P°ssd  by  the  Government,  the  Government  shall,  on 

of  licecos!  °D  °  Sran  reeoipt  of  an  intimation  in  writing  of  such  acceptance, 
publish  the  license  in  the  Government  Gazette,  and 
notify  that  it  has  been  granted. 

18.  The  date  of  a  notification  under  Buie  17  shall  be  deemed  to  be 
manVel  lioeoo ™menoe*  the  d^te  d  commencement  of  a  licence. 

19.  When  a  license  has  been  granted,  a  map  showing,  as  regards  suoh 

Dg  oglt  Qj  ma  license,  the  particulars  stated  in  clause  (5)  of  Buie  9 

epos  o  map.  p,0  ajg1-otjj  aBd  dated  to  correspond  with  the  date 

of  the  notification  of  the  grant  of  tho  liconce,  by  such  officer  as  the  Govern¬ 
ment  may  designate  in  this  behalf  and  rotainod  by  him  as  thedeposited  map. 

20.  When  a  license  has  been  granted,  tho  licensee  shall,  within  thirty 
of  rin(.s(1  days,  deposit  printed  copies  of  the  licence  together  with 

oopias.  ?  copies  of  tho  map  for  public  inspection  at  his  own  office 

and  at  th,;t  of  his  agents  (if  any)  and  at  tho  office  of 
every  local  authority  within  the  area  of  supply  and  shall  furnish  printed 
copies  of  tho  license  to  all  persons  applying  for  tho  same  at  a  price  not 
exceeding  ono  rupee  per  copy. 
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Orders  supplementing  or  amending  licenses. 

21.  Where  a  licensee  desires  the  written  consent  of  the  Government 
Application  for  writ-  under  Sub-section  (5)  of  Section  12  of  the  Begulation 

v«nm  °nTntinf  'certain  ena^°  bim  °Pen-  °r  break  up  the  soil  or  pave- 
cmei.  ment  of  any  street  not  repairable  by  the  Government 

or  a  local  authority,  or  any  railway  or  tramway,  application  for  such  consent 
shall  bo  made  in  writing  to  such  officer  as  the  Government  may  designate 
in  this  behalf,  and  shall  describe  accurately  the  street,  railway  or  tramway 
which  the  applicant  seeks  power  to  open  or  break  up,  and  the  names  of  the 
persons  by  whom  such  street  is  repairable,  or  who  are  for  the  time  being 
entitled  to  work  such  railway  or  tramway,  and  the  extent  to  which  he  pro¬ 
poses  to  open  or  break  up  the  same. 

22.  (1)  No  alterations  or  amendments  in  the  terms  and  condtitions 

Amanlmottts  of  lioen  ^eeuoe  shall  be  made  under  clause  (6)  of  Sub- 

ces.  *  section  (3)  of  Section  4  of  the  Begulation  until  they 

have  been  published  by  the  applicant  and  by  the  Go¬ 
vernment  ;  and  the  provisions  of  Sub-ruleB  (2),  (3)  and  (4)  of  Rule  13  shall 
apply  to  such  publication. 

(2)  If  any  such  alteration  or  amendment  as  is  referred  to  in  sub- 
Rule  (1)  of  Rule  22  is  made,  it  shall  bo  notified  by  the  Government  in  the 
Government  Gazette. 


Conditions  of  Supply  by  Licensee. 

23.  (1)  A  licensee  shall  not  connect  the  conductors  and  fittings  on  a 
Precautions  against  consumer’s  premises  with  his  works  unless  he  is  reason- 
leakage  before  oonnco-,  ably  satisfied  that  the  connection  will  not  at  the  time 


conductors  and  fittings  exceeding  orie  five-thousandth  part  of  the  maximum 
supply  demanded  on  tie  consumer’s  premises. 

i2)  Where  a  licensee  declines  to  make  a  connection,  in  accord¬ 
ance  with  sub-Rule  (1)  he  shall  sorve  upon  the  consumer  a  notice  stating  his 
reason  for  so  declining. 

24-  ( U  If  at  any  time  a  licensee  has  reasons  to  believe  that  a  leak¬ 


age,  likely  to  affect  injuriously  the  use  of  energy  by 
the  licensee  or  by  other  persons,  exists  in  the  premises 
of  a  consumer,  then  the  licensee  may  give  the  con- 
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(2)  If  the  consumer  does  not  give  all  reasonable  facilities  for  in¬ 
spection  and  testing,  or  if  a  leakage  from  the  consumer’s  conductors  exceed¬ 
ing  one  five-thousandth  part  of  the  maximum  supply  demanded  on  the 
premises  is  discovered,  the  licensee  may  forthwith,  discontinue  the  supply 
of  energy  to  the  premises  in  question,  giving  immediate  notice  of  the  discon¬ 
tinuance  to  the  consumer,  and  need  not  recommence  the  supply  until  the 
cause  of  the  leakage  has  been  removed. 

25.  (1)  Where  a  consumer  is  dissatisfied  with  the  action  of  a  licensee 
Appeal  fcoEleofet'ic  In-  under  Kule  23  or  Rnle  2±  »  refusing  or  in  disoontinu- 

Bpector  in  regard  to  ing,  or  in  not  recommencing  the  supply  of  energy  to 
leakage.  his  premises,  the  conductors  and  fittings  of  such  con¬ 

sumer  shall,  on  his  application  and  on  payment  of  the  prescribed  fee,  be 
tested  for  the  existence  of  leakage  by  an  Electric  Inspector  or  other  officer 
appointed  to  assist  an  Electric  Inspector. 

(2)  Any  such  test  as  is  referred  to  in  Sub-rule  (1)  shall  be  carried 
out  within  forty-eight  hours  of  the  application  to  make  the  same  or  of  the 
payment  of  the  prescribed  fee,  whichever  is  later. 

(3)  If  the  Electric  Inspector  or  other  officer,  as  aforesaid,  on  testing 
finds  that  the  leakage  from  the  consumer's  conductors  is  less  than  one  five- 
thousandth  part  of  the  maximum  supply  demanded  on  the  premises,  the 
Eleotric  Inspector  shall  notify  the  licensee  and  the  licensee  shall,  within 
twenty-four  hours,  commence  or  continue  the  supply  of  energy  : 

Provided  that  in  this  case  the  licensee  shall  refund  the  amount  of  the 
prescribed  fee  to  the  consumer. 

(4)  This  Buie  shall  be  endorsed  on  every  notice  given  under  the 
provisions  of  Buie  23  or  Buie  24. 

26.  Before  commencing  to  supply  energy  to  a  consumer,  a  licensee 

shall  declare  to  the  consumer  the  pressure  at  which  he 
au^pl^to  ^consumers. °£  undertakes  to  give  the  supply ;  and  the  pressure  shall 
not,  without  the  written  consent  of  the  consumer  or 
the  previous  sanction  of  the  Government,  vary  therefrom  by  more  than  5 
per  cent,  in  the  oase  of  low  or  medium  pressure,  or  by  more  than  12  1/2  per 
cent.,  in  the  oase  of  high  pressure. 

27  Before  co  mmencing  to  supply  energy  to  a  consumer  by  means 
of  an  alternating  current,  a  licensee  shall  declare  to  - 
ra*,8ly*to  MMum™*0  the  consumer  the  frequency  at  which  he  undertakes  to 
give  the  supply  ;  and  the  frequency  shall  not,  without 
the  written  consent  of  the  consumer  or  the  previous  sanction  of  the  Go¬ 
vernment,  vary  therefrom  by  more  than  4  per  cent. 
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28.  A  consumer  may,  after  giving  not  less  than  twenty -four  hours* 
notice  to  the  licensee,  enter  any  testing  station  establi. 
bt ^oon-  shod  by  the  licensee  in  accordance  with  clause  XI V  of 
sumac,  '  the  Schedule  to  the  Eegulation  and  may  examine  the 

records  of  the  tests  made  therein;  and  he  may  also 
take  copies  of  or  extracts  from  such  records  on  payment  to  the  licensee 
of  a  sum  of  one  rupee  for  every  such  examination  of  a  record  covering  a 
period  of  twenty-four  hours  or  any  part  of  twenty-four  hours. 

28.  A  licensee  may  affix  a  seal  to  any  meter,  maximum-demand 
indicator  or  other  apparatus  placed  upon  a  consumer’s 
Sealing  ol  meters.  premises  in  accordance  with  Section  27  of  the  Regula¬ 
tion,  and  to  any  cut-out  placed  upon  a  consumer’s  premises  in  accordance 
with  Buie  88,  and  no  person  shall  break  such  seal  without  giving  the  licensee, 
and,  where  the  meter  is  the  property  of  the  consumer,  the  consumer  also, 
not  less  than  forty-eight  hours’  notice  in  writing. 


30.  Copies  of  plans  or  sections  such  as  are  referred  to  in  Clause 
XYII  of  the  Schedule  to  the  Eegulation  shall  be  sup- 
Sale  of  plans.  plied  by  the  licensee  to  every  applicant  at  a  price  not 

exceeding  one  rupee  per  square  foot. 


31.  The  point  at  which  the  supply  of  energy  by  a  licensee  to  a  con¬ 
joint  of  oommenco.  sumer  shall  be  deemed  to  commence  shall— 
ment  of  supply. 

(a)  where  the  amount  of  energy  supplied  to  a  consumer  or  the 
electrical  quantity  contained  in  the  supply  is  ascertained  by  meter,  be  in 
respect  of  a  conductor  from  the  service-line  which  passes  through  the  meter, 
the  point  at  which  such  conductor  enters  the  meter,  and  in  respect  of  a  con¬ 
ductor  from  the  scrvioe-line  which  does  not  pass  through  the  meter,  the 
point  on  such  conductor  nearest  to  the  meter ; 

(b)  where  the  amount  of  energy  supplied  to  a  consumer  or  the 
electrical  quantity  contained  in  the  supply  is  not  ascertained  by  meter,  be 
the  point  at  which  the  cut-out  is  inserted  in  the  service-line  by  the  licensee 
in  accordance  with  Eule  38. 


AecounU  and  Farm. 

32.  (1)  Every  lioensee,  unless  exempted  in  accordance  with  Section 
11  of  the  Eegulation,  shall  cause  the  acoounts  of  his 
’  mhfllcuTo? aoooonfes . 8U^*  undertaking  to  be  made  up  to  the  last  day  of  Karka- 
takam  or  to  such  other  date  as  the  Government  may 

approve. 

(2)  Suoh  licensee  shall  prepare  and  render  an  annual  statement 
qf  his  .accounts  in  accordance  with  the  provisions  of  the  said  Section  within 
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a  period  of  six  months  from  such  date  as  aforesaid  or  such  extended  period  • 
as  the  Government  may  authorize  after  it  is  satisfied  that  the  time  allowed 
is  insufficient  owing  to  any  cause  not  within  the  control  of  the  licensee. 

(3)  The  accounts  Bhall  be  made  up  as  far  as  circumstances  permit  in 
one  or  other  of  the  prescribed  forms  set  out  in  Annexures  III  and  IV  to  these 
Buies  according  as  the  licensee  is  or  is  not  a  local  authority  and  may,  at  the 
option  of  the  licensee,  be  rendered  either  in  British  Indian  or  in  Travan- 


Provided  that  the  Government  may,  by  special  or  general  order,  direct 
that  the  accounts  of  any  undertaking  shall  be  made  up  in  any  form  it  may 
direct  in  such  order. 


33.  Eequisitions  under  Sub-clause  (4)  of  Clause  V  or  Sub-clause  (5) 
i  of  ee  tain  °*  ^ausa  ^  as  oase  may  '3e>  fche  Schedule  to  the 
,B.  "  Begulation  shall  be  made  in  the  form  set  out  in  An- 

nexure  V  or  Annexure  VI  to  these  Buies. 


CHAPTER  V. 

Precautions  for  the  safety  of  the  Public. 

General. 

34.  The  Buies  in  this  Chapter  shall,  unless  there  is  anything  re- 
.  pugnant  in  the  subject  or  context,  apply  to  every  li- 

App  loation  o  C  aptar.  0Bnsae  an(j  j0  every  owner. 

.  35.  Instructions,  both  in  English  and  in  the  vernacular  of  the  divi¬ 
sion,  for  the  restoration  of  persons  suffiering  from 
shook*'”8  Witl1 8leotric  electric  shock,  shall  be  affixed  in  a  conspicuous  place 
in  every  generating  station  and  sub-station  and  oopies 
shall  be  obtainable  from  every  Electric  Inspector  at  a  prioe  to  be  fixed  by 
the  Government. 


Precautions  to  be  adopted  by  licensee . 

36.  A  licensee  shall  adopt  efficient  means  for  protecting  any  portion 

of  an  electric  supply-line  or  any  support,  guard-wire 
^Protection  from  light-  or  bearer-wire  of  an  electric  supply-line  which  is  ex- 
”  ng’  posed  in  such  a  position  as  to  be  liable  to  injury  fron\ 

lightning. 

37.  A  licensee  shall  be  responsible  that  all  electric  supply  lines,  fit¬ 

tings  and  apparatus  belonging  to  him,  or  under  his 
Besponaiblhty^of  ^  ip  oontroit  which  may  be  on  a  consumer’s  premises,  are 
oonenmer’e  prmlies.  maintained  in  a  safe  condition,  and  shall  take  all  due 
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precautions  to  avoid  risk  of  causing  fire  on  such  premises  by  reason  of  his 
electric  supply-lines,  fittings  or  apparatus  or  any  defect  therein. 

38.  A  licensee  shall  insert  a  suitable  cut-out  in  each  service-line 
(  (other  than  an  earthed  neutral  conductor  or  the 
premises  °n  00nsumet  s  earthed  external  conductor  of  a  concentric  cable)  within 
a  consumer’s  premises,  in  an  accessible  position  as 
elose  as  possible  to  the  point  of  entry.  Such  cut-out  shall  be  contained 
within  an  adequately  enclosed  fire-proof  receptacle ; 

Provided  that,  where  more  than  one  oonsumer  is  supplied  through  .a 
common  service-line,  each  individual  consumer  (if  he  so  requires)  shall  be 
given  an  independent  out-out  at  the  point  of  junction  to  the  common  service. 


80.  The  following  provisions  shall  o,pply 
paratus  in  connec ' ' 
Service-line  on  com-  . ^ _ 


to  service-lmes  and  any  ap- 
therewith  on  a  consumer’s  pre- 


(1)  All  such  lines  being  underground  lines,  and  all  apparatus  in 
connection  therewith  placed  by  a  licensee  shall  be  so  insulated  and  protected 
as  to  be  secure  under  all  ordinary  conditions  against  electrical,  mechanical, 
chemical,  or  other  injury  to  the  insulation  and  against  access  of  moisture. 

(2)  From  the  point  where  any  service-line  enters  a  building,  or 
becomes  accessible  without  the  aid  of  a  ladder  or  other  special  appliance, 
suoh  line  and  all  apparatus  in  connection  therewith,  shall  be  insulated  and 
protected  in  the  manner  prescribed  by  Sub-rule  (1). 

(3)  Any  metal  forming  part  of  the  electric  circuit  of  any  such 
line  shall  not,  unless  connected  with  earth,  be  exposed  so  that  it  can  be 


Precautions  to  be  adopted  by  owners. 
40-  When  an  owner  generates  or  uses  energy _ 


adopted  by  owners. 

(1)  where  bare  conductors  are  used  in  a  building,  they  shall  be 
inaooessible  without  the  aid  of  a  ladder  or  other  special  appliance  and  shall 
have  switches  provided  for  rendering  them  dead  whenever  necessary  ; 

(2)  no  repair  of  any  part  of  any  electrical  apparatus  shall  be 
effected,  while  the  part  is  charged  to  a  pressure,  exceeding  low  pressure, 
dxcept  by  an  authorized  person ; 

(3)  the  supply  of  energy  to  every  vehicle,  travelling  crane  or  the 
like  shall  be  efficiently  controlled  by  a  suitable  switch,  so  that  by  its  means 
all  pressure  can  be  cut  off  from  all  apparatus  concerned  and  from  any  device 
in  eohneotion  therewith ; 
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(i)  trailing  cables  for  portable  motors  shall  be  specially  flexible, 
heavily  insulated  and  protected  from  mechanical  injury  ;  where  the  protec¬ 
tion  is  by  means  of  metallic  covering,  the  oovering  shall  be  in  metallic  con- 


Eleetric  supply-Un.es  and  apparatus. 
electric  supply-line  shall  be  maintained  in  a  safe  condi- 
both  electrical  and  meohanical  condi- 


Providod  that,  where  the  electric  supply.line  was  laid  or  erected 
.  previous  to  such  metallic  substance,  the  cost  incurred  in  taking  such  precau¬ 
tions  shall  be  refunded  to  the  licensee  or  owner,  as  the  case  may  be,  by  the 
person  to-whom  the  metallic  substance  belongs, 

44-  Every  electric  supply-line  (other  than  the  earthed  neutral  con- 

Ont-ons  ductor  of  any  system  or  the  earthed  external  condue- 

<ra  '  tor  of  a  concentric  ‘cable)  shall  be  protected,  by  the 

person  to  whom  the  same  belongs,  by  a  suitable  out-out. 

45-  All  metal  casings  or  metallic  coverings  containing  or  protecting 

M  ^  (  j  any  eleotric  supply-line  or  apparatus  shall  be  oonnect- 

$  a  oas  ngs.  0{j  earth,  by  the  person  to  whom  the  same  belong, 

and  shall  be  so  joined  and  connected  aoross  all  junction-boxes  and  other 
openings  as  to  make  good  mechanical  and  eleotrical  oonneotion  throughout 
their  whole  length  : 

Provided  that  this  Buie  shall  not  apply  to  isolated  wall  tubes  or  to 
brackets,  electroliers,  standards,  switoh  or  fan  regulator  covers  or  other 
fittings  (other  than  portable  hand  lamps  in  factories)  where  the  supply  is  of 
low  pressure. 

46.  The  frame  of  every  generator,  stationary  motor,  and,  so  far  as  is 
practicable,  portable  motor,  and  the  metallic  parts  (not 
of  generate!1,  *to,  intended  as  eouductors)  of  all  transformers  and  regu¬ 

lating  or  controlling  apparatus  connected  with  the 
supply,  shall  be  connected  with  earth  by  two  separate  and  distinct  connec¬ 
tions  with  earth. 
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47.  The  covers  or  doors  of  all  junction-boxes  or  pillars  in  any  street 

.  ,  shall  be  so  secured  that  they  cannot  be  opened  except 

Junction-boxes.  .  .  .... 

by  means  of  a  special  appliance. 

48.  In  every  distributing  system  in  which  there  is  a  neutral  con- 

_  ..  .  .  doctor,  where  the  pressure  between  the  neutral 

Connection  with  earth  _  ’  _  .  .  .  .  _ 


system  shall  be  maintained  at  all  other  parts ; 

(6)  the  current  from  the  neutral  conductor  to  earth  shall,  in  the 
case  of  a  licensee’s  direct  current  distributing  system,  be  continuously  record¬ 
ed,  and,  if  at  any  time  it  exceeds  one-thousandth  part  of  the  maximum  supply 
current,  steps  shall  immediately  be  taken  to  improve  the  insulation  of  the 
system ; 

(c)  the  connection  with  earth  referred  to  in  clause  ( a )  of  Buie  48 
shall  not  be  made  by  the  aid  of,  nor  shall  it  be  in  contact  with  any  water- 
main,  gas-main,  or  similar  main  not  belonging  to  the  licensee  or  owner,  as  the 
case  may  be,  except  with  the  consent  of  the  owner  thereof  and  of  the  Electric 
Inspector,  a  resistance,  not  exceeding  20  ohms,  may  be  inserted  between  the 
inserted  bus-bar  and  earth,  and,  if  so  inserted,  it  shall  be  of  sufficient  cross. 


sectional  area  to  carry  the  current  which  would  pass  should 
conductor  become  accidently  connected  with  earth  ; 

(d)  the  connection  with  earth  shall  not  be  rem 
the  purpose  of  testing,  in  which  case  it  shall  be  made  gooc 
such  test  is  finished,  and  a  record  of  any  such  disconnection 
the  licensee  or  owner,  as  the  case  mav  be  .- 


see's  system  except  between  1  a.  m.  and  3  a .  m.  or,  in  an  owner’s  system,  while 
the  generator  is  in  operation  or  energy  is  being  used. 


49.  The  neutral  point  of  the  star-winding  of  each  distinct  polyphase 
Oonneabion  witheartb  umltiwire  system  may  te  either  connected  with  earth 
of  polyphase  system.  or  insulated. 


...  80-  When  concentric  conductors  are  used,  the  insulation  shall  be 

OtaMotum.  with  earth  “Gained  throughout,  except  that  the  external  con- 
of oonoenttio conductors,  ductor  may  bo  connected  with  earth  at  one  point: 
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Provided  that  where  energy  is  generated  by  au  owner  for  use  on 
his  own  premises,  a  ooneentrie  conductor,  the  external  conductor  of  whioh 
is  uninsulated  and  earthed,  may  be  used. 

Medium  or  high  pressure. 

81.  Where  energy  is  to  be  supplied  or  used  at  medium  or  high  pres- 
Supply  at  medium  or  3ur0’  n°l’'00  shall  bo  given  to  an  Electric  Inspector  and 

high  pressure.  the  supply  shall  not  be  commenced,  or  continued, 

until  or  unless  the  following  provisions  have  been  or 
are  complied  with,  namely  : — 

.  (a)  all  live  parts  of  apparatus  shall,  unless  accessible  only  to, 

and  under  the  control  of,  an  authorized  person,  be  protected  by  mechani¬ 
cally  strong  metal-casing  or  metallic  covering  securely  fastened  throughout; 

(b)  suitable  linked  switches,  of  requisite  capacity  to  carry  and 
break  tho  current,  shall  be  inserted  in  each  conductor,  near  the  point  of 
origin  on  the  consumer’s  or  owner’s  premises,  as  the  case  may  be; 

(c)  every  conductor,  unless  only  accessible  to  an  authorized  per¬ 
son,  shall  be,  as  far  as  is  practicable,  completely  enclosed  in  a  mechanic¬ 
ally  strong  metal-casing  or  metallic  covering,  seourely  fastened  throughout 
or  fixed  in  such  other  manner  as  may  be  approved  in  writing  by  an  Elec¬ 
tric  Inspector; 

(d)  the  supply  to  every  apparatus  shall  be  efficiently  controlled 
by  suitable  linked  switches,  of  .requisite  capacity  to  carry  and  break  the 
current,  in  each  conductor,  placed  near  the  apparatus  in  such  a  position  as 
to  be  readily  handled  by  the  operator,  so  that  by  their  means  all  ^’•os- 
sure  can  bo  cut-off  from  the  apparatus  concorned  and  from  any  device  in 
connection  therewith; 

(e)  the  word  “CAPTION,”  both  in  English  and  in  the  vernacular, 
shall  be  affixed  in  a  conspicuous  position  near  every  generator  (being  the 
property  of  an  owner)  and  near  every  motor,  and  every  controlling  or  re¬ 
gulating  apparatus  in  connection  with  the  same. 

82.  Where  the  conductors  of  a  multi-wire  system  between  any  of 

Introduction  of  multi  tliare  is  medium  or  high  pressure,  are  brought 

sire  ayiitem  to  buildings,  into  a  building  for  utilization  at  low  pressure,  the 
supply  shall  bo  delivered  to  two  or  more  pairs  of 
terminals  and  the  wiring  from  those  terminals  shall  be  kept  separate  and 
distinct.  If,  in  any  such  case  two  or  more  switches,  terminals  or  cut-outs 
between  any  of  which  there  is  a  difference  ef  pressure  exceeding  250  volts, 
are  fitted  within  reach  of  one  another,  all  their  live  parts  shall  be  accessible 
only  to  authorized  persons. 
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53.  Where  the  pressure  is  medium  or  high,  there  shall  be,  in  front  of 
everv  main  switchboard,  a  space  of  not  less  than  3  feet 


in  width,  and,  if  there 

connections  at  the  back  of  the  switchboard,  I 
switchboard  shall  be  either  less  than  9  inche 
width,  measured  from  the  furthest  outstandi 
conductor.  If  the  space  behind  exceeds  20  inches  in  width,  there  shall  be  a 
passage  way  clear  to  a  height  of  not  less  than  6  feet,  Bave  as  regards  any 
horizontal  supports  of  the  switchboard,  which  may  be  placed  at  a  height  of 
not  less  than  4  feet,  6  inches. 

54.  In  every  generating  station,  sub-station,  junction-box  or  pillar  in 
Distinction  of  oircnits  ^ich  thoro  are  any  circuits  or  apparatus,  intended  for 

of  diflecent  preaanre.  medium  as  well  as  high  pressure,  the  respective  circuits 
shall  be  made  readily  distinguishable  from  one  another. 
Sigh  pressure. 

55.  jl)  A  high  pressure  supply  shall  not  be  delivered  to  any  person, 
Approval  of  high  pres.  ot*6r  than  a  distributing  licensee,  exoept  with  the  ap- 

snte  supply.  proval  in  writing  of  an  Electric  Inspector,  and  subject 

to  such  conditions  (if  any)  as  such  Inspector  may  think 
reasonable  and  proper  in  the  circumstances,  and  the  installation  shall  not  be 
brought  into  use  until  it  has  been  inspected  by  an  Electric  Inspector  or  other 
officer  appointed  to  assist  an  Electric  Inspector. 

(2)  Where  energy  is  to  be  used  by  an  owner  at  high  pressure,  the 
installation  shall  not  be  brought  into  use  except  with  the  approval  in  writ¬ 
ing  of  an  Electric  Inspector  and  subject  to  such  conditions  (if  any)  as  he  may 
think  reasonable  and  proper  in  the  circumstances. 


the  maximum  pressure  to  which  it  is  intended  to  be  subjected  in  use  ;  and 
the  licensee  or  owner,  as  the  case  may  be,  shall  duly  record  the  results  of 
each  test  and  shall  forward  the  result  to  an  Electric  Inspector  : 

Provided,  first,  that  the  testing  pressure  shall  in  no  case  be  less 
than  2,000  volts : 
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Provided,  secondly,  that  an  Electric  Inspector  may,  if  ho  thinks  fit, 
acoept  the  manuiaeturer's  certified  tests  as  complying  with  this  Eule  : 

Provided,  thirdly,  that,  where  the  normal  working  pressure  exceeds 
0,000  volts,  the  testing  pressure  need  not  exceed  the  working  pressure. 

(2)  A  high  pressure  electric  supply-line  shall,  during  its  use, 
continue  in  the  sole  charge  of  an  authorized  person. 

57.  All  high  pressure  apparatus,  including  every  portion  of  any  high 
'  HI  l  ^  ^  .  pressure  electric  supply  line  (other  than  an  aerial  line) 

snpp8ly-1fineSs  anVop^M-  placed  above  the  surface  of  the  ground,  otherwise  than 
ground.  ^laG9d  ab0Te  in  a  sub-station,  or  in  a  compartment  specially  arrang¬ 
ed  for  the  purpose  and  accessible  only  to  authorised 
persons,  shall  be  completely  enclosed  in,  or  protected  by,  a  meohanieally 
strong  metal-casing  or  metallic  covering  securely  fastened  throughout ;  and 
all  cirouits  and  apparatus  in  connection  with  the  same  shall  be  marked  at 
frequent  intervals  with  the  word  “Caution,”  both  in  English  and  in  the 


intervals,  not  exceeding  the 
breaking-strain  of  the  eon 
safety  prescribed  in  Eule  61 


ttaehed 

exceeding  the  safe  limits  based  on  the 
i  of  the  conductor  and  .the  factor  of 


Frovidf 
any  street,  the  i: 
Electric  Inspect 


led  that,  where  such  a  lino  is  erected  in,  over,  along  or  across 
interval  shall  not,  without  the  consent  in  writing  of  the 
tor,  exceed  220  feet. 


60.  Every  metal  support  of  an  aerial  line  placed  in  the  ground,  or  in 
Connection  with  eatth  such  a  position  as  to  be  accessible  without  the  use  of 
of  metal  suppor  a.  a  ia;i(Jer  or  other  special  appliance,  shall  be  connected 
with  earth. 
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61.  The  factor  of  safety  of  an  aerial  line  shall  bo 

(i)  for  wooden  or  ferro-conerete  supports,  at  least  four  ; 

(ii)  for  iron  or  steel  supports,  at  least  three  ; 

(iii)  for  guard  -wires  or  bearer-wires,  at  least  three  ; 

(iv)  for  conductors,  at  least  three  ; 

under  all  conditions,  the  maximum  wind  pressure  being  specified  by  the  Go¬ 
vernment  in  each  case  ;  for  cylindrical  bodies,  the  effective  area  shall  be 
taken  as  two-thirds  of  the  sectional  area  exposed  to  wind  pressuro  : 

Provided  that,  in  localities  where  aerial  lines  are  liable  to  accumula¬ 
tions  of  ice  or  snow,  the  Government  may,  by  order  in  writing,  specify  such 
factor  of  safety  as  it  may  think  fit  and  the  conditions  under  which  it  is  to  be 
calculated. 

62.  (1)  No  conductor  of  an  aerial  lino  (not  being  a  trolley-wire  or  a 

Height  from  ground  feeder  on  the  same  support  as  a  trolley-wire) 

distance  from  erected  in,  over,  along  or  across  any  street  shall  be  at 
U8S'  a  less  height  from  the  ground  than  20  feet. 

(2)  No  such  conductor  shall  be  accessible,  oitbor  from  the  ground 
or  from  any  building  or  structure,  whether  permanent  or  temporary,  excopt 
by  the  aid  of  a  ladder  or  other  special  appliance. 

(3)  (a)  If  at  any  time  subsequent  to  the  erection  of  an  aerial  lino, 
any  person  proposes  to  erect  a  new  building  or  structure,  whether  permanent 
or  temporary,  or  to  make  in  or  upon  any  building  or  structure,  any  per¬ 
manent  or  temporary  addition  or  alteration,  he  shall,  if  such  building, 
structure,  addition  or  alteration  would  render  the  aorial  line  accessible 
otherwise  than  by  the  aid  of  a  ladder  or  other  special  appliance,  give  notice 
in  writing  of  his  intention  to  tho  licensoo  or  owner,  as  the  case  may  be,  and 
to  the  Electric  Inspector  and  shall  furnish  therewith  a  scale  drawing  showing 
the  proposed  building,  structure,  addition  or  alteration  and  the  scaffolding 
required  during  its  construction,  and  shall  not  commence  work  upon  tho 
building,  structure,  addition  or  alteration  until  the  Electric  Inspector  has 
certified  that  neither  during  nor  after  the  execution  of  the  work  will  the 
aerial  line  be  so  accessible. 

(b)  On  receipt  of  such  notice  the  licensee  or  owner,  as  the 
case  may  be,  shall,  without  undue  delay,  so  alter  the  aerial  line  as  to  ensure 
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that  it  will  not  be  accessible,  m  such  a  manner  as  to  contravene  the 
provision  of  Sub-rule  (2),  either  during  or  after  the  execution  of  the  work, 


protected, 

64.  (1)  (a)  Where  an  aerial  line  crosses  or  is  in  proximity  to  (i)  any 
(1)  Lines  crossing  or  fele8raPh  P)  aerial  belonging  to  some 

approaching  each  other,  other  person,  the  licensee  or  owner  (as  the  case  may 
trolLvwlres  ct0Being  be)  shall  ensure  that  his  aerial  line  is  so  protected  as 

(3)  Guard  wires.  to  guard  against  the  possibility  of  it  coming  into 

(4)  Earthing  devices,  go^gt  with  the  telegraph  wire  or  other  aerial  line. 

(b)  Within  twenty-one  days  of  receiving  notice  that  a  new 

telegraph  wire  or  aerial  line  is,  or  is  about  to  be,  erect¬ 
ed  in  proximity  to  bis  aerial  line,  the  licensee  or 
owner  (as  the  case  may  be)  shall  effect  the  protection 
referred  to  in  clause  (a). 

(c)  Where  the  licensee  or  owner  (as  the  case  may  be)  erects 

anew  aerial  line  in  proximity  to  any  telegraph  wire, 
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or  to  any  aerial  line  not  belonging  to  him,  he  shall  not 
bring  the  same  into  use  until  he  has  complied  with 
clause  (o). 

(d)  In  all  cases  referred  to  i^  the  preceding  Sub-rules,  the 

protection  shall  be  carried  out  at  the  expense  of  the 
person  whose  line  is  last  erected  and  to  the  satisfaction 
of  the  Electric  Inspector. 

(e)  Where  lines  cross  each  other,  the  crossing  shall  be  made 

in  a  direction  as  nearly  at  right  angles  as  the  nature 
of  the  case  admits. 


(/ )  All  guarding  arrangements  should  ordinarily  be  erected 
on  the  posts  of  the  owners  or  licensees  who  shall,  in 
that  case.be  responsible  for  their  efficient  maintenance. 

(2)  In  the  case  of  a  crossing  oyer  a  trolley-wire  the  guarding 
will  be  in  accordance  with  the  following  conditions  (vide  also  attached  dia¬ 
grams),  namely: — 

(a)  Where  there  is  only  one  trolley-wire,  two  guard-wires 
shall  be  erected  as  in  diagram  A. 


( b )  Where  there  are  two  trolley-wires  and  the  distance  be¬ 

tween  them  does  not  exceed  15  inches,  two  guard-wires 
shall  be  erected  as  in  diagram  B. 

(c)  Where  there  are  two  trolley-wires  and  the  distance  be¬ 

tween  them  exceeds  15  inches  but  does  not  exceed  18 
inches,  three  guard-wires  Bhall  be  erected  as  in  dia¬ 
gram  0. 

ft!)  Where  there  are  two  trolley-wires  and  the  distance  be¬ 
tween  them  exceeds  48  inches,  each  trolley-wire  shall 
be  separately  guarded  as  in  diagram  D. 

(c>  The  rise  of  the  trolley  boom  shall  be  so  limited  that,  if 
the  trolley  leaves  the  trolley-wire,  it  shall  not  foul 
the  guard-wires. 

(/ )  Where  a  telegraph-wire  is  liable  to  fall  or  be  blown  down 
upon  an  arm,  stay-wire  or  span-wire,  and  so  slide  down 
upon  a  trolley-wire,  guard  hooks  shall  be  provided  to 
prevent  such  sliding. 
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(3)  Where  guard- wires  are  used,  they  shall  fulfil  the  following 
conditions,  namely 

(а)  Every  guard-wire  shall  be  connected  with  the  earth  at 

each  point  at  which  its  electrical  continuity  is  broken 
and,  in  the  case  of  electric  traction  lines,  shall  also  be 
connected,  at  intervals  of  not  more  than  five  spans, 
with  the  rails. 

(б)  Every  guard-wire  shall  have  a  breaking-stress  of  not  less 

than  1,500  lb.  and  shall,  if  made  of  iron  or  steel,  be 
galvanized. 

(c)  Every  guard-wire,  or  cross- connected  system  of  guard- 
wire,  shall  have  sufficient  current-carrying  capacity  to 
ensure  the  rendering  dead,  till  the  contact  has  been  re¬ 
moved,  of  any  live  wire  coming  into  contact  with  it, 
without  risk  of  fusing  of  the  guard-wire  or  wires. 

(<2)  Every  guard-wire  or  system  of  guard-wire  and  its  sup¬ 
ports  shall  have  sufficient  strength  to  carry  without 
breaking  the  extra  load  which  may  be  put  on  it  by  the 
fall  of  any  or  all  the  wires  guarded. 

(4)  Alternative  methods  of  guarding  may  be  substituted  with  the 
approval  of  the  Electric  Inspector. 


65.  No  servioe  line  or  tapping  shall  be  taken  off  an  aerial  line  other- 
rvioe-Hnea  from  wise  than  at  a  point  of  support. 


66.  High  pressure  aerial  lines  shall  not  be  brought  into  use  until 
High  pressure  aerial  have  been  approved  by  an  Electric  Inspector,  and, 

lines.  where  such  lines  are  used,  the  licensee  or  owner,  as  the 

case  may  be,  shall  make  arrangements  so  as  to  prevent 
any  person  from  climbing  up  any  of  the  supports  without  the  aid  of  a  ladder 
or  special  appliance. 

67.  Every  aerial  line,  if  covered  with  insulating  material,  shall  be 
Suspending  of  aerial  e®ciGntly  suspended  from  a  bearer-wire  or  bearer-wires 

lines.  by  means  of  insulating  hangers  at  distances  of  not 

more  than  3  feet  apart :  and  every  bearer-wire,  if  made 
of  iron  or  of  steel,  shall  be  galvanized. 

68.  Where  an  aerial  line,  erected  in,  over,  along  or  aoross  any  street 

ceases  to  be  used  as  an  electric  supply  line,  it  shall  be 
be  removed. 6tm  'M  °  maintained  in  a  safe  mechanical  condition  in  accord¬ 
ance  with  the  provisions  of  Eule  61,  or,  if  so  required 
by  an  Electric  Inspector,  be  removed  within  a  period  of  fourteen  days  from 
the  date  of  such  Inspector’s  requisition  for  removal. 
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Electric  traction. 

69.  Buies  70  to  83  shall  apply  in  the  case  of  energy  used  for  purposes 

.  . ....  ,  _  ,  of  traction,  where  the  provisions  of  Part  III  of  the  Be- 

Attdihomil  Rnles  for 

Etootric  traction  gulation  apply.  In  these  Buies,  the  conductor  used 

for  transmitting  energy  to  a  vehicle  is  referred  to  as 
the  “line”,  and  the  other  conductor  as  the  “return”. 

70.  Notwithstanding  the  provisions  of  Buie  55,  the  pressure  of  sup- 
pressure  of  su  l  to  on  any  trolley-wire  or  other  conductor  used  in 

vehiole.  direct  electrical  and  mechanical  connection  with  any 

vehicle  shall  not  be  high,  except  with  the  written  ap¬ 
proval  of  the  Government  and  subject  to  such  conditions  (if  any)  as  the  Go¬ 
vernment  may  think  reasonable  and  proper  in  the  circumstances. 


Every  line  shall  be  insulated  throughout  and  every  return  may 
if  lines  ana  138  instllateiJ  throughout  or  may  be  uninsulated  to  the 
extent  hereinafter  provided. 


72.  Where  any  rails  on  which  cars  run,  or  any  conductors,  laid  be- 

t  tween  or  within  three  feet  of  such  rails,  form  any  part 

ns  a  on  o.  returns.  ^  a  retnrnj  slloh  part  may  be  uninsulated.  All  other 
returns  or  parts  of  a  return  shall  be  insulated,  unless  of  such  conductivity  as 
to  secure  the  conditions  required  by  Buie  74. 

73.  (1)  Where  any  part  of  a  return  is  uninsulated,  it  shall  be  con- 
Uninsnleted  retor  i  to  nected  with  the  negative  terminal  of  the  generator. 


e  negative. 


(2)  Where  the  owner’s  uninsulated  return  is  in  proximity  to  any 
metallic  pipe,  structure  or  substance  not  belonging  to  him,  he  shall,  if  so 
required  by  the  person  to  whom  such  pipe,  structure  or  substance  belongs, 
connect  his  return  therewith  at  the  expense  of  such  person. 

74.  (1)  Where  the  roturn  is  partly  or  entirely  uninsulated,  the 
owner  shall,  in  the  construction  and  maintenance  of  his 
Earth  retain  cnnent.  Syaj-erQ)  a^0pt  means  for  reducing  the  difference 
produced  by  the  current  between  the  potential  of  the  uninsulated  return  at 
any  one  point  and  the  potential  of  the  uninsulated  return  at  any  other  point 
as  to  ensure  that  the  difference  of  potential  between  the  uninsulated  return 
and  any  metallic  pipe,  structure  or  substance  in  the  vicinity  shall  not  exceed 
four  volts,  where  the  return  is  relatively  positive,  or  one  and  one-third  volts, 
where  the  return  is  relatively  negative. 

(2)  The  person  to  whom  any  such  pipe,  structure,  or  substance 
as  is  referred  to  in  Sub-rule  (1)  belongs,  may,  in  respect  of  the  same,  require 
the  owner  of  the  uninsulated  return,  at  reasonable  times  and  intervals,  to 
ascertain  by  test  in  his  presence,  or  in  that  of  his  representative,  whether 
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the  condition  specified  in  the  said  Sub-rule  is  secured  ;  and,  if  such  condition 
as  aforesaid  found  to  be  secured,  all  reasonable  expenses  of,  and  incidental 
to,  the  carrying  out  of  the  test  shall  be  borne  by  the  owner  of  the  metallic 
pipe,  structure  or  substance. 


75.  Where  the  return  is  partly  or  entirely  uninsulated,  the  owner 
shall  keep  a  continuous  record  of  the  difference  of 
on  return!08  0  P°  80  ““  potential,  during  the  working  of  his  system,  between 
every  junction  of  an  insulated  return  with  an  unin¬ 
sulated  return  and  the  point  on  the  route  most  distant  from  that  junction, 
and  the  difference  of  potential  shall  not,  under  normal  running  conditions, 
exceed  a  mean  value  between  the  highest  momentary  peak  and  the  average 
for  the  hour  of  maximum  load  of  seven  volts. 


76.  Where  both  the  line  and  the  return  are  placed  within  a  conduit, 
k  ,  the  following  conditions  shall  bo  secured  in  the  con- 

systom.1'86  °a  0011  n'°  struction  and  maintenance  of  the  system 


(a)  Where  the  rails  are  used  to  form  any  part  of  the  return,  they 
shall  be  electrically  connected  at  distances  apart  of  not  more  than  100  feet, 
with  the  conduit  by  means  of  copper  strips  having  a  cross  sectional  area  of 
at  least  one-sixteenth  of  a  square  inch  or  by  other  means  of  equal  conducti¬ 
vity.  Where  the  return  is  wholly  insulated  and  contained  within  the  oon- 
duit,  the  latter  shall  be  connected  with  earth  at  the.  generating  station  or 
sub-station  through  an  instrument  suitable  for  the  indication  of  any  contact 
or  partial  contact  of  either  the  line  or  the  return  with  the  conduit. 

(b)  The  leakage-current  shall  be  ascertained  daily,  before  or  after 
the  hours  of  running,  when  the  line  is  fully  chargod  ;  and,  if  at  any  time  it 
is  found  to  exceed  one  ampere  per  mile  of  single  tramway  track,  the  trans¬ 
mission  and  use  of  energy  shall  be  suspended  unless  the  leakage  is  stopped 
within  twenty-four  hours. 


77-  Where  both  the  line  and  the  return  are  not  placed  within  a  con- 
^  duit,  the  leakage-current  shall  be  ascertained  daily  be- 

oonduiTsystemt1181  *  ""  *oro  or  a^er  the  hours  of  running,  when  the  line  is 
fully  charged  ;  and,  if  at  any  time  it  is  found  that  it 
exceeds  one-half  of  an  ampere  per  mile  of  singlo  tramway  track,  the  trans¬ 
mission  and  use  of  energy  shall  be  suspended  unless  the  leakage  is  stopped 
within  twenty-four  hours. 


78-  Precautions  to  the  satisfaction  of  an  Electric  Inspector  shall  be 
en  ota  nob  bo  ha-e  ta^011  t*10  ownBr  °f  every  vehicle  to  prevent 

ftcfoUobric  ohoett!  (“)  the  acce3a  of  passengers  to  any  portion  of  the 
electric  circuit  where  there  is  danger  to  them  of 
receiving  an  electric  shock ; 
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(4)  any  metal  hand-rail  or  other  metallic  substance 
liable  to  be  handled  by  passengers  becoming 
charged. 

79.  Where  any  rails  on  -which  cars  run  are  used  as  a  return,  the 
Ourreub  densuli  inra'l  currenti  density  in  such  rails  shall  not,  under  ordinary 

working  conditions,  exceed  nine  amperes  per  square 
inch  of  cross-sectional  area. 

80.  Every  trolley-wire  shall  be  constructed  in  sections  not  exceeding 
Isolation  of  sections  one  miIe  *n  length,  3113  means  shall  be  provided  for 

isolating  each  section. 

81.  No  trolley-wiro  shall  be  of  less  cross-sectional  area  than  eighty 

Minimum  size  and  one-hundredth  of  a  square  inch  nor  shall  it  have  a  less 
strength  of  trolley-wire. 

breaking-stress  than  4,500  lb. 

82.  A  trolley-wire  or  a  traction-feeder  on  the  same  supports  as  a 

trolloy-wiro  shall  nowhere  be  at  a  height  from  the 
and  length*  of  surface  of  the  street  of  less  than  17  feet,  except  where 

it  passos  under  a  bridge  or  other  fixed  structure,  or 
through  or  along  a  tunnel  or  mino-shaft  or  the  like,  in  which  case  it  shall  be 
suspended  to  the  satisfaction  of  on  Electric  Inspector.  The  intervals  be- 
twoen  the  support"  shall  not  oxceed  140  feet. 

83.  (1)  The  owner  shall,  so  far  as  is  consistent  with  his  system  of 

Kecotda.  working,  keep  the  following  records  namely 

(a)  Daily  records  showing— 

the  maximum  working  current  from  the  souroe  of 


the  maximum  working  pressure  at  the  source  of 
supply ; 

difference  of  potential,  as  required  by  Buie  75;  and 
the  leakage  current  (if  any),  as  required  by  Eule  76  and 
Buie  77. 

(f>)  Occasional  records  showing — 

every  test  made  under  Eule  74, 
every  stoppage  of  leakage,  together  with  the  time 
occupied;  and  particulars  of  any  abnormal  occurrence 
affecting  the  electrical  working  of  the  system. 

(2)  These  records  shall  be  open  to  inspection  by  an  Electric  In¬ 
spector  or  by  any  person  authorized  in  writing  by  an  Electric  Inspector. 
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supply  lines  under  his  control,  and  subject  to  correction  and  inspection  as 
prescribed  in  Sub-rule  (1). 

88.  (1)  In  all  places  in  a  mine  lighted  by  electricity,  where  failure  of 
Lighting,  oommunioa-  slsotric  light  at  any  time  would  be  likely  to  cause 

lions  and  firo  praam-  danger,  one  or  more  safety  lamps  or  other  proper  lights 
tions'  shall  be  kept  continuously  burning. 

(2)  Efficient  means  shall  be  provided  in  every  mine  for  communi¬ 
cating  between  the  place  in  which  the  switchgear  provided  under  Sub-rule  (1) 
of  Buie  95  is  erected  and  the  shaft-bottom  or  main  distributing  centre  in 
the  pit. 

(3)  Appliances  for  extinguishing  fires  shall  be  kept  ready  for 
immediate  use  in  every  place  in  a  mine  containing  apparatus,  other  than 
cables,  telephones  and  signalling  apparatus. 

89.  (1)  Where  necessary  to  prevent  danger  or  mechanical  damage, 
Isolation  and  fixiug  of  ^ralls^ormers  and  switchgear  shall  be  placed  in  a  sopa- 

transformcr,  switch-  rate  room,  compartment,  or  box. 

(2)  Unless  the  apparatus  is  so  constructed,  protected,  and  worked 
as  to  obviate  the  risk  of  fire,  no  inflammable  material  shall  be  used  in  the 
construction  of  any  room,  compartment,  or  box  containing  apparatus,  or  in 
the  construction  of  any  of  the  fittings  therein.  Each  such  room,  compart¬ 
ment  or  box  shall  be  substantially  constructed  and  shall  be  kept  dry. 

(3)  Adequate  working  space  and  means  of  access  clear  of  ob¬ 
structions  and  free  from  danger  shall,  in  so  far  as  circumstances  permit,  be 
provided  for  all  apparatus  that  has  to  be  worked  or  attended  to,  and  all  hand¬ 
les  intended  to  be  operated  shall  be  conveniently  placed  for  that  purpose. 

90.  Where  earthing  is  neoessary,  it  shall  be  carried  out  in  a  mine 
Method  of  earthing  ^y  connection  to  an  earthing  system  at  the  surface  of 

the  mine,  and,  in  all  caBes,  in  a  manner  approved  by  an 

Electric  Inspector. 

91.  (I)  All  apparatus  and  conductors  shall  be  sufficient  in  power 

.  , ,  and  size  and  of  sufficient  mechanical  strength,  for  the 

Construction  and  inBn-  ,  T  ,  ... 

ladon  of  apparatus,  and  work  they  may  be  required  to  do,  and  so  constructed, 
earthing  of  same.  installed,  protected,  worked  and  maintained  as  to  pre¬ 

vent  danger  so  far  as  is  reasonably  practicable.  The  exposure  of  live  parts 
shall  be  avoided. 

(2)  All  insulating  material  shall  be  chosen  with  special  regard  to 
the  oiroumstanoes  of  its  proposed  U3e.  It  shall  be  of  mechanical  strength 
sufficient  for  its  parpose,  and,  so  far  as  is  praotioable,  it  shall  be  of  suoh  a 
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character  or  so  protected  as  fully  to  maintain  its  insulating  properties  under 
working  conditions  of  temperature  and  moisture. 

(S)  Every  part  of  a  system  shall  be  kept  efficiently  insulated 
from  earth,  except  that  (i)  the  neutral  point  of  a  polyphase  system  may  be 
earthed  at  one  point  only ;  (ti)  the  mid-voltage  point  of  any  system,  other 
than  a  ooncentric  system,  may  be  earthed  at  ono  point  only  ;  and  (iff)  the 
other  conductor  of  a  concentric  system  shall  be  earthed. 

(4)  Earth  or  fault  detectors  or  recorders  shall  be  connected  up  in 
every  system  in  a  mine  to  show  immediately  any  defect  in  the  insulation  of 
the  system.  The  readings  of  these  instruments  shall  be  recorded  daily  in  a 
book  kept  at  the  generating  station,  sub-station  or  switch  room. 

92.  fl)  All  metallic  sheaths,  coverings,  handles,  joint-boxes,  switch- 
Earthin  metal  eto  Sear  *ralneB’  instrument  covers,  switch  and  fuse  covers 

'  ’  ‘  and  boxes,  and  all  lampholders,  unless  efficiently  pro¬ 

tected  by  an  earthed  or  insulating  covering  made  of  fire-resisting  material, 
and  the  francos  and  bedplates  of  generators,  transformers,  and  motors  (in¬ 

cluding  portable  motors),  shall  be  earthed  by  connection  to  an  earthing  sys¬ 
tem  in  the  manner  proscribed  in  Eule  90. 

(2)  Where  the  cables  are  provided  with  a  metallic  covering  con¬ 
structed  and  installed  in  accordance  with  Eulo  96  (if),  such  metallic  cover¬ 
ing  may  be  used  as  a  means  of  connection  to  the  earthing  system.  All  the 
conductors  of  an  earthing  system  shall  have  a  conductivity  at  all  parts  and  at 
joints  at  least  equal  to  50  per  cent,  of  that  of  the  largest  conductor  used 
solely  to  supply  the  apparatus  a  part  of  which  it  i3  desired  to  earth : 

Provided  that  no  conductor  of  an  earthing  system  shall  have  a  cross- 
sectional  area  of  less  than  -022  of  a  square  inch. 

(3)  All  joints  in  earth  conductors  and  all  joints  to  the  metallic 
covering  of  the  cables  shall  be  properly  soldered  or  otherwise  efficiently 
made.  No  switch,  fuse,  or  circuit-breaker  shall  be  placed  in  any  earth  oon. 
duotor. 

(4)  This  Eule  shall  not  apply  (except  in  the  case  of  portable  ap¬ 
paratus)  to  any  system  in  a  mine  in  which  the  pressure  does  not  exoeeS  low 
pressure  direct  current  or  125  volts  alternating  current. 

93.  (1)  Where  energy  is  distributed  at  a  pressure  higher  than  medi- 
Mobors  and  their  um  pressure  (i)  it  shaU  not  be  used  without  transforms- 

transformers.  tion  to  medium  or  low  pressure  except  in  fixed  machin¬ 

es  in  which  the  high  pressure  parts  are  stationary  ;  and 
(ii)  portable  motors  under  20  h;  p.  shall  be  supplied  through  a  transformer 
stepping  down  to  medium  or  low  pressure. 
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(2)  Where  energy  is  transformed,  suitable  provision  shall  be 
made  to  guard  against  danger  by  reason  of  the  lower  pressure  apparatus 
becoming  accidentally  charged  above  its  normal  pressure  by  leakage  from, 
or  eontaot  with,  the  higher  pressure  apparatus. 


94-  Switch  gear  and  all  terminals,  cable-ends,  cable  joints  and  con¬ 


nections  of  apparatus  shall  be  totally  enclosed,  and 
constructed  and  installed  so  that — 


(i)  all  parts  shall  be  of  mechanical  strength  sufficient  to  resist 

rough  usage ; 


(ii)  all  conductors  and  eontaot  areas  shall  be  of  ample  current- 
carrying  oapacity  and  all  joints  in  conductors  shall  be  properly  soldered  or 
otherwise  efficiently  made ; 


(iii)  the  lodgement  of  any  matter  likely  to  diminish  the  insu¬ 
lation,  or  affeot  the  working  of  any  switchgear  shall  be  prevented  ; 

(iv)  all  live  parts  shall  be  so  protected  or  enclosed  as  to  prevent 
persons  accidentally  coming  into  contact  with  them  and  danger  from  aros, 


(v)  where  there  may  be  risk  of  igniting  gas,  coal-dust,  oil  or 
other  inflammable  material,  all  parts  shall  be  so  protected  as  to  prevent  open 
sparking ; 

(vi)  every  switch  or  cirouit-breaker  shall  be  capable  of  opening 
the  circuit  it  controls,  without  danger,  on  any  short  circuit  with  which  it  may 
have  to  deal. 

95.  (1)  Properly  constructed  switchgear  for  cutting  off  the  supply 
„  ...  «  .  of  energy  to  the  mine  or  oil-field  shall  be  provided  at 

Cutting  off  supply.  ,  .  ,  , 

the  surface  of  the  mine  or  oilfield  at  a  point  approved 
by  an  Electric  Inspector  ;  and  during  the  time  any 
cable  is  live  a  person  authorized  to  operate  the  said  switchgear  shall  be  avail- 


t  means  shall  be  provided  for  cutting  off  all  prea- 
part  or  parts  of  the  system  affected  in  the  event 
linion  of  an  Electric  Inspector,  be  necessary  to 


(4)  Every  motor  shall  be  controlled  by  switchgear  for  starting 
and  stopping,  so  arranged  as  to  out  off  all  pressure  from  the  motor  and  from 
all  apparatus  in  connection  therewith,  and  so  placed  as  to  be  easily  worked 
by  the  person  appointed  to  work  the  motor. 
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(5)  If  a  conoentrio  system  is  used,  no  switch,  fuse,  or  circuit- 
braftker  shall  be  placed  in  the  outer  conductor,  or  in  any  conductor  connec¬ 
ted  thereto,  except  that,  if  required,  a  reversing  switch  may  be  inserted  in 
tba  outer  conductor  at  the  plaoe  where  the  energy  iB  being  used ; 

Provided  that,  subject  to  the  connection  of  the  outer  conductor  with 
the  earthing  system  being  maintained,  switohes,  fuses  or  circuit-breakers  may 
be  used  to  break  the  connection  with  the  generators  or  transformers  supply¬ 
ing  the  energy. 

96.  All  cables  in  mines,  other  than  flexible  cables  for  portable  ap- 
Cables  in  mines.  paratus,  shall  oomply  with  the  following  require- 

(a)  They  shall  be  covered  with  insulating  material  (except 
that  the  outer  conductor  of  a  concentric  system  may  be  bare.  They  shall  be 
efficiently  protected  from  mechanical  damage  and  supported  at  sufficiently 
frequent  intervals  and  in  such  a  manner  as  adequately  to  prevent  danger  or 
damage  to  the  cables. 

(4)  (i)  Except  as  provided  in  clause  (o)  or,  with  the  consent 
in  writing  of  an  Eleotric  Inspector  and  subjeot  to  the  provisions  of  clause  (/) 
and  to  such  further  conditions  as  the  Electrio  Inspector  may  impose,  no 
cables  other  than  concentric  cables,  or  two-core  cables  or  multicore  cables 
protected  by  a  metallic  covering,  or  single-core  cables  which  contain  all  the 
conductors  of  the  oircuit,  shall  be  used  where  the  pressure  exceeds  low  pres¬ 
sure  continuous  ourrent  or  123  volts  alternating  ourrent. 

(ii)  The  lead  sheath  of  lead  sheathed  cables  and  the  iron  or 
steel  armouring  of  armoured  cables  respectively  shall  be  of  a  thickness  not 
less  than  that  recommended  from  time  to  time  by  the  British  Engineering 
Standards  Association. 

(c)  Where  the  medium-pressure  direot-ourrent  system  is 
used,  two  singleoore  cables  may  boused  for  any  cirouit,  if  their  metallic 
covering  are  bonded  together  by  earth  conductors  so  placed  that  the  distance 
between  any  two  consecutive  bonds  is  not  greater  than  100  feet  measured 
along  either  cable; 

(d)  The  metallic  covering  of  every  oable  shall  be  (i)  electric¬ 
ally  continuous  throughout ;  (ii)  earthed,  if  it  is  required  by  Sub-rule  (1)  of 
Buie  92  to  be  earthed,  by  a  connection  to  the  earthing  system  of  not  less 
conductivity  than  the  same  length  of  the  said  metallic  covering ;  (iii)  efficient¬ 
ly  protected  against  corrosion  where  necessary  ;  (iv)  of  a  c  onduotivity  at  all 
parts  and  at  all  joints  at  least  equal  to  50  par  pant .  of  the  conductivity  of  the 
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largest  conductor  enclosed  by  the  said  metallic  covering,  and  (v)  where  there 
may  be  risk  of  igniting  gas,  eoal-dnst,  or  other  inflammable  material,  so  con¬ 
structed  as  to  prevent,  as  far  as  is  practicable,  the  occurrence  of  open  sparking 
as  the  result  of  any  fault  or  leakage  from  live  conductors : 

Provided  that,  where  two  single-core  oables  protected  by  metallic 
covering  bonded  together  in  accordance  with  clause  (c)  of  this  Buie  are  used 
for  a  oircuit,  the  conductivity  of  each  of  the  said  metallic  coverings  at  all 
parts  and  at  all  joints  shall  be  at  least  equal  to  25  per  cent,  of  the  conducti¬ 
vity  of  the  conductor  enclosed  thereby. 

(a)  Oables  and  conductors,  where  joined  up  to  motors,  trans¬ 
formers,  switchgear,  and  other  apparatus,  shall  be  installed  so  that  (i)  they 
are  meohanically  protected  by  securely  attaching  the  metallic  covering 
to  the  apparatus  ;  and  (ii)  the  insulating  material  at  each  cable  end  is  efficient¬ 
ly  sealed  so  as  to  prevent  the  diminution  of  its  insulating  properties.  Where 
necessary  to  prevent  abrasion  or  to  secure  gas-tightness,  there  shall  be  pro¬ 
perly  constructed  glands  or  bushes. 

( / )  Unarmoured  oables  or  conductors  used  with  the  consent 
of  an  Electric  Inspector  as  provided  in  sub-clause  (i)  of  clause  (b)  shall  be 
either  oonveyed  in  pipes  or  casings  or  suspended  from  efficient  insulators  by 
means  of  some  non-conducting  material  which  will  not  cut  the  covering  and 
which  will  prevent  contact  with  any  timbering  or  metal  work. 

97.  (1)  Flexible  cables  for  portable  apparatus  shall  be  two-core  or 
cables  multicore  and  covered  with  insulating  material  whioh 

ex  a  oa  es.  shall  be  efficiently  protected  from  mechanical  damage. 
If  a  flexible  metallio  covering  be  used  either  aB  the  outer  conductor  of-a  con¬ 
centric  system  or  as  a  means  of  protection  from  mechanical  damage,  the  same 
shall  not  be  used  by  itself  to  form  an  earth  conductor  for  the  portable  appara¬ 
tus,  but  it  may  be  used  for  that  purpose  in  conjunction  with  an  earthing  oore 
or  other  earthing  wire. 

(2)  Every  flexible  cable  for  portable  apparatus  shall  be  connected 
to  the  system  and  to  the  portable  apparatus  itself  by  a  properly  construc¬ 
ted  connector. 

(3)  At  every  point  where  flexible  cables  are  joined  to  main  cables* 
a  switch  capable  of  entirely  cutting  off  the  pressure  from  the  flexible  cables 
shall  be  provided. 

(4)  No  lampholder  shall  be  in  metallio  connection  with  the  guard 
or  other  metal  work  of  a  portable  lamp. 
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08.  (1)  An  electrician  shall  be  appointed  in  writing  by  the  owner, 
agent  or  manager  of  the  mine  or  by  the  agent  or  the 
p™oa”fens.*nd  S°Car7  owner  of  one  or  more  wells  in  an  oil-field  to  supervise 
the  apparatus.  If  necessary  for  the  proper  fulfilment 
of  the  duties  detailed  in  this  Eule,  one  or  more  assistants  to  the  electrician 
shall  be  appointed  by  the  aforesaid  authority. 

(2)  Every  person  appointed  to  work,  supervise,  examine,  or 
adjust  any  apparatus  shall  be  competent  for  the  work  that  he  is  set  to  do. 
No  person  except  the  electrician,  or  a  competent  person  acting  under  his 
supervision,  shall  undertake  any  work  where,  in  order  adequately  to  avoid 
danger,  technical  knowledge  or  experience  is  required. 

(3)  The  electrician  shall  be  responsible  for  the  proper  perform¬ 
ance  by  himself,  or  by  an  assistant  appointed  under  Sub-rule  (1),  of  the  fol¬ 
lowing  duties,  namely 

(i)  the  thorough  examination  of  all  apparatus  (including  test¬ 
ing  of  earth  conductors  and  metallic  coverings  for  continuity)  as  often  as  may 
be  necessary  to  prevent  danger  ;  and 

(ii)  the  examination  and  testing  of  all  new  apparatus,  and  of 
all  apparatus  re-ereoted  in  the  mine  before  it  is  put  into  service  in  a  new 
position : 

Provided  that,  in  the  absence  of  the  electrician  for  more  than  three 
days,  the  owner,  agent  or  manager  of  the  mine  or  the  agent  or  owner  of  one 
or  more  oil-wells  in  an  oil-field  shall  appoint  in  writing  an  efficient  substi¬ 
tute. 

(4)  The  electrician  shall  keep  at  the  mine  or  oil-field  a  log-book 
made  up  of  daily  log-sheets  kept  in  the  forms  set  out,  respectively  for  mines 
and  oil-fields,  in  Annexure  IX  to  these  Buies.  The  said  log-book  shall  be 
produoed  at  any  time  on  request  to  an  Inspector  of  Mines  or  an  Bleotrie 
Inspector. 

(5)  Should  there  be  a  fault  in  any  circuit,  the  part  affected  shall 
be  made  dead  without  delay,  and  shall  remain  so  until  the  fault  has  been  re¬ 
medied. 

(6)  For  the  prevention  of  danger,  all  apparatus  shall  be  kept 
clear  of  obstruction  and  free  from  dust,  dirt  and  moisture.  Inflammable  or 
explosive  material  shall  not  be  stored  in  any  room,  compartment,  or  box 
containing  apparatus,  or  in  the  vicinity  of  apparatus. 

(7)  Before  any  conductor  or  apparatus  is  handled,  adequate  pre¬ 
cautions  shall  be  taken,  by  earthing  or  other  suitable  means,  to  discharge 
electrically  such  conductor  or  apparatus,  and  any  adjacent  conductor  or  ap¬ 
paratus,  if  there  is  danger  therefrom,  and  to  prevent  any  conductor  or 
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apparatus  from  being  accidentally  or  inadvertently  eleotrically  charged  when 
persons  are  working  thereon.  While  lamps  are  being  changed  the  pressure 
shall  be  out  off. 

Provided  that  this  Sub-rule  shall  not  apply  to  the  cleaning  of  com¬ 
mutators  and  slip  rings  working  at  low  or  medium  pressures. 

(8)  The  person  authorised  to  work  an  electrically  driven  coal¬ 
cutter  or  other  portable  machine  shall  not  leave  the  maehine  while  it  is 
working,  and  shall,  before  leaving  the  place  where  such  maohine  is  working 
ensure  that  the  pressure  is  cut  off  from  the  flexible  trailing  cable  whioh  sup¬ 
plies  such  machine.  Trailing  cables  shall  not  be  dragged  along  by  the 
maohine  when  working. 

(9)  Every  flexible  oable  shall  be  examined  periodically  by  the 
person  authorised  to  work  the  maohine,  and,  if  such  oable  is  nsed  with  a 
portable  machine,  he  shall  examine  it  at  least  once  in  eaoh  shift.  If  such 
oable  is  found  to  be  damaged  or  defective,  it  shall  forthwith  be  replaced  by  a 
spare  oable  in  good  and  substantial  repair.  No  damaged  or  defective  cable 
shall  be  further  used  underground  until  it  has  been  properly  repaired, 

99.  ( 1)  In  any  part  of  a  mine  or  oil-field  or  in  any  working  appro- 
aching  such  part,  in  whioh  inflammable  gas  or  vapour, 
exists?0  008  W  616  898  although  not  normally  present,  is  likely  to  occur  in 
quantity  sufficient  to  be  indicative  of  danger,  the  fol¬ 
lowing  additional  requirements  shall  be  satisfied  as  regards  all  apparatus, 
including  such  apparatus  as  is  working  at  low  pressure  : 

(a)  All  cables,  apparatus,  signalling  wires  and  signalling  instru¬ 
ments  shall  be  constructed,  installed,  protected,  worked  and  maintained,  so 
that  in  the  normal  working  thereof  there  shall  be  no  risk  of  open  sparking. 

(b)  All  motors  shall  be  constructed  so  that,  when  any  part  is 
live,  all  rubbing  contacts  (such  as  commutators  and  slip  rings)  are  so  ar¬ 
ranged  or  enclosed  as  to  prevent  open  sparking. 

(o)  The  pressure  shall  be  switched  off  the  apparatus  forthwith  if 
open  sparking  occurs,  and  during  the  whole  time  that  examination  or  adjust¬ 
ment  disclosing  parts  liable  to  open  sparking  is  being  made.  The  pressure 
shall  not  be  switched  on  again  until  the  apparatus  has  been  examined  by  the 
electrician  or  one  of  his  duly  appointed  assistants  and  the  defect  (if  any)  has 
been  remedied  or  the  adjustment  made. 

(d)  Every  electric  lamp  shall  be  enclosed  in  an  air-tight  fitting, 
and  the  lamp  globe  itself  shall  be  hermetically  sealed. 

S— 177 
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(«)  A  safety  lamp  shall  be  provided  and  kept  continually  burning 
near  eaoh  motor  when  working  and,  should  the  appearance  of  the  flame  of 
such  safety  lamp  indicate  the  presence  of  inflammable  gas,  all  pressure  shall 
immediately  be  out  ofi  from  apparatus  in  the  vicinity  thereof  and  the  matter 
shall  be  reported  forthwith  to  an  official  of  the  mine. 

(2)  If  at  any  time  in  any  place  in  such  mine  the  percentage  of 
inflammable  gas  in  the  general  body  of  the  air  is  found  to  exceed  one  and  a 
quarter,  the  supply  of  energy  shall  at  once  be  cut  off  from  all  cables  and 
apparatus  in  that  place  and  shall  not  be  recontinued  so  long  as  the  percent¬ 
age  of  the  inflammable  gas  exceeds  that  amount. 

100.  (1)  Where  shot-firing  is  being  carried  on  in  any  mine 
Shot-firing  and  signall- 

(u)  Temporary  precautions  shall  be  taken  to  protect  conductors 
and  apparatus  from  injury. 

(b)  Current  from  lighting  or  power  circuits  shall  not  be  used  for 
firing  shots. 

(o)  Shot  firing  cables  shall  be  covered  and  protected  as  provided 
by  Rule  97  for  flexible  cables.  Adequate  precautions  shall  be  taken  to 
prevent  them  from  touching  other  cables  and  apparatus. 

(2)  Where  electrical  signalling  is  used  in  any  mine : — 

(a)  Adequate  precautions  shall  be  taken  to  prevent  signal  and 
telephone  wires  from  touching  cableB  and  other  apparatus. 

(i)  The  pressure  used  in  any  one  circuit  shall  not  exceed  15 


(a)  Contact  makers  shall  be  so  constructed  as  to  prevent  the  ac¬ 
cidental  closing  of  the  circuit. 

101.  Haulage  by  electric  locomotives  on  the  overhead  trolley-wire 
.  system,  at  pressures  not  exceeding  medium,  and  haulage 

u  age  m  mines.  by  storage-battery  locomotive,  may  be  used  in  any  mine 
or  oil-field,  with  the  oonsent  in  writing  first  obtained  of  an  Eleotric  Inspector 
in  all  cases,  and  subject  to  such  conditions  affecting  safety  as  may  be  made 


-  .  102.  (1)  The  provisions  of  Rule  85  to  100,  both  inclusive,  shall  not 

„  t,  apply  ih  any  case,  in  which  exemption  is  obtained  on 

xemp  m.  such  conditions  as  he  may  prescribe,  f  rom  an  Eleotric 

Inspector,  on  the  ground  either  of  emergency  or  special  circumstances. 
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Rules  and  notifications.  [  App.  a 

(2)  Notwithstanding  anything  in  these  Enles,  any  electrical  plant 
or  apparatus  installed,  or  in  use,  in  any  mine,  or  in  any  oil-field  before  the 
coming  into  force  of  these  Rules,  may  be  continued  in  use  unless  an  Electric 
Inspector,  after  consulting  the  Chief  Inspector  of  Mines,  shall  otherwise 
direct,  but  subject  to  any  conditions  affecting  safety  that  such  Electric 
Inspector  may  impose. 

Relaxation  of  Buies. 

103.  The  Government  may,  by  order  in  writing,  direct  that  any  of 

„  ■  .  the  provisions  of  Rules  36  to  102,  both  inclusive  be  re- 

B7  the  Government. 

taxed  in.  any  particular  case  fco  such  extent  and  sub- 
ject  to  such  conditions  (if  any)  as  they  may  think  reasonable  and  proper  in 
the  circumstances. 

104.  (1)  An  Electric  Inspector  may  by  order  in  writing,  direct  that 

By  Electric  Inspector.  RuleS  35’  46'  S3’  56  59‘  60>  61<  62  f1)  and  63,  be 

relaxed  in  any  particular  case  to  such  extent  and  sub¬ 
ject  to  such  conditions  (if  any)  as  he  may  think  reasonable  and  proper  in 
the  circumstances. 

(2)  Where  the  pressure  on  any  system  does  not  exceed  125  volts, 
an  Electric  Inspector  may,  by  order  in  writing,  direct  that  any  of  the  provi¬ 
sions  of  Rules  36  to  40,  both  inclusive  and  47  to  99,  both  inclusive,  be  re¬ 
laxed  as  regards  such  system  to  suoh  extent  and  subject  to  such  conditions 
as  he  may  think  fit. 

(3)  Every  relaxation  so  directed  shall  be  reported  forthwith  to, 
and  shall  be  subject  to  disallowanoe  or  revision  by,  the  Governm  ent. 


Penalties  and  Miscellaneous. 


105.  Licensees  and  owners,  and  their  agents  and  managers  shall  be 
.  responsible  for  the  observance  of  suoh  of  the  Rules  in 
se^an^of^Rules.  °  ’  Chapter  V  of  these  Rules  as  impose  a  duty  on  a  person 
not  therein  specified. 


106. 

Penalty  lor 
seal. 


Where,  in  contravention  of  Rule  29,  any  seal  referred  to  in 
that  Rule  is  broken,  the  oonsumer,  upon  whose  pre- 
rea  ng  mises  the  seal  was  placed,  shall  be  punishable  with 
fine  which  may  extend  to  fifty  rupees. 
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107.  Whoever,  being  a  lioensee  or  owner,  or  the  agent  or  manager 
Penalty  for  breaoh  of  a  U°ans00  or  owner,  commits  a  breach  of  these  Kules 

of  Bales.  or  being  a  person  specified  in  Bale  62  (3)  (a)  commits 

a  breach  of  that  Buie,  shall  be  punishable  for  every 
such  breaoh  with  fine  which  may  extend  to  three  hundred  rupees,  and  in  the 
case  of  a  continuing  breach  with  a  further  fine  which  may  extend  to  fifty 
rupees  for  every  day  after  the  first,  during  which  he  is  convicted  of  having 
persisted  in  the  breach, 

108.  All  persons  entering,  in  pursuance  of  the  Begulation  or  these 

Mode  of  entry  Buies,  any  building  which  is  used  as  a  human  dwelling 

or  a  plaee  of  worship  shall,  in  making  such  entry,  have 
due  regard,  so  far  as  may  be  compatible  with  the  exigencies  of  the  purpose 
for  which  such  entry  is  made,  to  the  social  and  religious  usages  of  the  occu¬ 
pant  of  the  building  entered. 

108.  These  Buies  shall  be  binding  on  all  persons,  companies  and 

undertakings  to  whom  licences  have  been  granted  or 

Application  for  Bales.  ,  ,  .  ,  , 

with  whom  agreements  have  been  made  by  or  with 

the  sanction  of  Government  for  the  supply  or  use  of  eleetrioity  before  the 
commencement  of  the  Begulation. 


ANNEXURE  I. 

t*«  Buie  2  (6).] 

Speeifioatim  relating  to  the  Deposition  of  Silver. 

The  electrolyte  shall  consist  of  a  solution  of  from  16  to  20  parts  by  weight  of 
silver  nitrate  in  100  parts  of  distilled  water.  The  solution  mast  only  be  used  onoe,  and 

only  for  so  long  that  not  more  than  80  per  oent.  of  the  silver  in  the  solution  Is  deposited. 

The  anode  shall  be  of  silver,  and  the  kathode  of  platinum.  The  ourrenl  density 
at  the  anode  shall  not  exoeed  1/6  ampere  per  square  oentimetre  and  at  the  kathode  1/60 
ampere  per  square  oentimetre, 

Not  less  than  100  onbio  centimetres  of  eleotrolyte  shall  be  used  in  a  volt'ametre. 
Care  most  be  taken  that  no  partioles  which  may  become  meohanioally  detaohed 
from  the  anode  shall  reach  the  kathode. 

Before  weighing,  any  traoes  of  solution  adhering  to  the  kathode  mast  be  removed, 
and  the  kathode  dried. 
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ANNEXURE  II. 

[  Sea  Rale  12.] 

Model  Form  of  Draft  Licence  under  the  Travancore 
Electricity  Begulation,  1097. 
t  See  Seotlon  8.] 


Signature  of  Applicant  c 
his  Agent  ( if  any, ) 


Draft  Licence. 


Address  of  applicants. 

- Eleotrio  Licence,  11,.,, 


Licence  for  the  supply  of  energy  granted  by  the 
Government  of  Travanoore 

under  the  Travanoore  Electrioity  Regulation,  1097. 
Licence  is  hereby  granted  to,  1 - 


1  The  licensee  may  be  any  local 
authority,  oompany  or  individual. 

of  individual  partners. 


App.A] 
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(S)  the  expression  “deposited  map” 
shall  mean  the  plan  of  the  area  of  supply  herein* 
after  specified  which  has  been  deposited  with 
Government  in  pnrsnanoe  of  the  Rules  under  the 
Regulation,  whioh  plan  is  signed  for  the  purpose 
of  identification  by  the  Chief  Seoretary  to  the 
Government,  and  by  the  applioants  under  the  name 

and  Btyle  of _ 

Security  5  5  Bee  Section  (4)  (1)  (c)  of  the 

Regulation  and  clause  I  of  the  Sohe- 


3.  (1)  The  period  within  whioh,  under 
olanse  I  (6)  of  the  schedule  to  the  Regulation  the 
lioensee  shall  show  that  he  is  in  a  position  fnlly 
and  efficiently  to  discharge  the  duties  and  obliga¬ 
tions  imposed  on  him  shall  be _ 

(2)  The  period  within  whioh,  under 
olanse  I  (b)  of  the  Schedule  to  the  Regulation  the 
Uoensees  shall  deposit  or  seeure  suoh  sum  as  therein 
mentioned,  and  the  sum  so  to  be  deposited  or 
secured  shall,  nnlesB  otherwise  ordered  by  the  Go¬ 
vernment  under  that  olanse,  be - 

and  Rupees - respectively. 

Area  of  mpply  6 


4-  The  area  above  referred  bo  within  whioh 
the  supply  of  energy  is  authorised  by  this  lioenae 
(the  area  of  supply  under  the  Regulation)  is  the 
whole  of  the  area  bounded  as  follows 
flirih— By 


>  The  area  for  whioh  each 
authority  is  constituted  should 
stinotly  marked  or  coloured. 


Wttt-Bj 

the  boundaries  whereof  are  delineated  la  the  de¬ 
posited  map. 

Power  to  lay  maim  outside  ores  o/ supply.  I 


5.  The  lioensee  may  lay  down  or  place  eleo- 
trlo  supply-lines  for  the  oonveyanoe  and  transmis¬ 
sion  of  energy  from  a  generating  station  situated  or 

to  be  situated  at - 

(outside  the  area  of  supply)  to  the  boundary  of  the 
ana  cd  supply, 

uu 


7.  This  olanse  should  be  re¬ 
tained  only  where  the  lioensee  is  to 
supply  energy  from  a  generating 
station  outside  area  of  supply, 
Where  power  to  oross  an  intervening 
area  is  sought  under  Seotion  3  (1) 
of  the  Regulation  enter  details  here. 


RULES  AND  NormOATIONS.  [App.  A 

Limits  within  which  the  supply  of  energy 

is  to  be  compulsory,  8  g  Bee  SeoUon  3  (2)  (i)  of  the 

Uegnlafclon. 

6.  (1)  The  works  to  be  executed  to  Hie  eatis- 
faoblon  of  the  Government  under  olause  IV  of  the 
Sohedule  to  the  Begulation  are  the  following. 


App.  A] 


REGULATION  I  OF  1097. 


RULES  AND  NOTIFICATIONS. 


[  App.  A 


by  the  substitution  of  the  following  clause, 


f2)  In  pursuance  of  clause  (f)  of  Sab- 
section  (2)  of  Sootiou  3  of  the  Regulation,  it  is  hereby 
expressly  deolared  that  olause  (5}  of  the  Sohedule 
to  the  Regulation  shall  be  exempted  from  incorpora¬ 
tion  in  this  licence. 

Notu.— In  the  preparation  of  a  draft  licence, 
the  above  model  form  may  be  varied,  or  added  to,  by 
theapplioant  so  far  as  the  Regulation  and  Rules 
admit. 

Rules  Nos.  9  to  13  inclusive,  as  to  applications 
for  licences,  should  be  consulted.  In  drawing  up  a 
draft  iioenoe,  the  attention  of  the  applicant  is  more 
particularly  directed  to  the  following  Sections  of  tbe 
Regulation  viz,,  3,  4,  7,  10,  11, 12,  22, 23,  24,  28,  52 
and  58  ;  the  powers  under  Seotion  52  can  only  be  con¬ 
ferred  after  the  grant  of  the  licence. 

In  the  case  of  lioenoe3  for  bulk  supply,  see 
Clause  IX  of  the  Sohedule  and  the  proviso  to  olause 
{/)  of  Sub-seotion  (2}  of  Seotion  3  of  the  Regulation, 
also  clause  (6)  of  Seotion  10  of  the  Regulation. 


17  The  latter  part  of  the  olanae 
nay  require  modification  aooord- 
ng  to  the  oiroomstanoes. 


ANNEXURE  XU. 

Model  form  of  Accounts  prescribed  under  the  Travaneore  Electricity 
Regulation,  1097 1  for  local  authorities . 

[Sec  Section  11  of  the  Regulation  and  Rale  32  (3)  of  the  Rules.] 

. _ _ _ Eleotrio  Licence,  "  $ 

The - *  *  Enter  designation 

of  local  authority. 

Tear  ending  Slat  Karhataham  11.... 

No.  I.— Statement  as  to  loans  authorized  for  the  purposes  of  the  undertaking  referred 
to  in  the  above-mentioned  licence  prior  to  the  end  of  the  year  for  which  ac¬ 
counts  are  made  up. 


3? — 178 
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No.  II.— Capital  Account. 

:Dr•  For  t}le  year  ending  31st  Karlcatakam  11...  Cr; 


- 

j| 

s 

h 

gS 

Is 

__ 

f  3 

J,| 

1° 

■gl.ll. 

“  ! 

L  To  preliminary  expen' 
66B  (to  lie  specified) 

2.  To  lands,  including 

law  charges  incident¬ 
al  to  acquisition. 

3.  To  valae  of  lands  ap. 

propriated  for  elec¬ 
trical  purposes  as 
per  contra. 

4.  Tb  buildings 

6.  To  plant 

6.  To  mains 

7.  To  servioe  oonneo- 

8.  To  transformers. 

etc. 

9.  To  meters  and  fees  for 

certifying  nnder  the 
Regulation, 

10.  To  general  stores 

11.  To  transfer  to  sinking 

fund  of  value  of  lands 
sold  as  per  oontra. 

12.  To  amount  applied  to 

the  reduction  of 
principal  of  borrow¬ 
ed  money  from  value 
of  (2),  lands  sold  aF 

13.  To  special  items  (to 
be  specified). 

Total  expenditure. .. 

Balance  of  Capital 
Account. 

1.  By  amount  raised  by 

2.  By  value  of  lands  be- 

longing  to  antbori- 

eleotrioal  purposes. 

3.  By  value  of  surplus 

lands  sold. 

Bba°stpedifleaj!Pta  (t° 

I 

- 

_ 

__ 

1  1  1 
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No.  III.— Revenue  Account. 

For  the  year  ending  31st  Karkatalcom  11.... 


( App.  A 


Dr. 


Or. 


wie 


App.  A  ]  RtatTLATION  1  OF  1097. 

Dr.  No.  III. — Revenue  Account .—(Ooncld.)  Cr. 


Brought  forward...1 
G.— Special  charges, 

'Jo  speoial  items  (to  be  speoi- 

Total  expenditure... 

Amount  carried  to  net  reve¬ 
nue  aooount 

Balance  carried  to  next  ac¬ 
count  to  provide  for  bad 

1 

- 

Total  ... 

i 

Dr.  No.  IV.— Net  Revenue  Account.  Cr. 

1.  To  interest  on  mortgage  debt 

aoorued  due  to  date.  | 

2.  To  instalments  of  principil  of  ; 

3.  To  amount  transferred  to  fin-  I 

fund  is  authorized. 
i.  To  payments  to  reserve  fund 
where  suohis  authorized. 

5,  To  Fum  applied  to  looal  rate... 

6.  To  inoome.tax  paid 

To  balance  carried  forward... 

Total  ..j 

I  j 

! 

1.  By  balance  from  last  account... 

2.  By  balance  brought  from  reve¬ 

nue  aoeount  (No.  ITT). 

3.  Byinterost  on  money  at  depo- 

Dr.  No.  V. — Sinking  Fund  Account.  Cr. 

! 

| 

1.  To  amount  pata  ior  purohase  ! 

'  be  ,spc5fiea).mTM  meD  °\ 

2.  To  sftoofc  sola  anting  period  j 

3.  To  amount  of  principal  oj  bor-  | 

, 

I] 

1.  By  balance  brought  from  last 

2.  By  amount  brought  from  net 

S.  By  interest  on  investment 

4.  By  value  of  lands  transferred  i 

from  acoount  II. 

5.  By  amount  realized  by  sale  of 

stock  (nature  of  stock  to 
be  specified). 

H,  By  stock  purchased 

Total  ... 

I 

n 
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REGULATION  I  OF  1097. 


ANNEXURE  IV. 

Model  form  of  accounts  prescribed  under  the  Travancore  Electricity 
Begulation,  1097,  for  Oompanies. 

(Sse  Section  11  o£  the  Begulation  and  Bole  32  (3)  of  tlie  Boles.) 

- Eleotrio  Hoenoe. 

Enter  designation  of  Company,  The  Company, 

For  the  year  ending  31st  Karhatakam  11.... 

No.  I.— Statement  of  Share  Capital  appropriated  for  the  purposes 
of  the  undertaking  authorised  by  the  above-mentioned 
licence  at  the  end  of  the  year. 


No.  II. — Statement  of  Loan  Capital  appropriated  for  purposes 
of  the  undertaking  authorised  by  the  above-mentioned 


Rules  and  notifications.  b  l  app.  a 

No.  III.— Capital  Account. 

Ur-  For  the  year  ending  31st  Karleatakom  11...  Or. 


— 

fti 

HO 

P 

& 

2 

g 

~ 

H 
“I . 

11 

f 

ii 

A3 

r 

li 

i 

X.  To  preliminary  ex* 
penees  (to  beeped- 

2'  To  lands  including1 

dental  to  acquisi¬ 
tion 

3.  To  buildings 

4.  To  plant 

5.  To  mains 

(?.  To  service  conneo* 

7.  To  transformers,**' 

8.  To  mel-ors,  and  foes 
for  certifying  nn* 
der  the  Regulation 

9.  To  general  stores. 

10.  To  speoial  items  (to 
be  specified). 

Total  ^  expenditure. 

By  ordinary  shares  of 
Do. 

By  preferenoe  shares 

By  debenture  stook. 
By  mortgagee  and 
bonds. 

I  By  amounts  received 
j  in  antioipation  of 

|  By  other  ^  receipts  (to 

i 

1  1  1 

No.  IV.— Revenue  Account. 

Dr.  For  tha  year  ending  81st  Karkatakam  11....  Cr. 


1428 


App.  A] 

Dr. 


REGULATION  I  OF  1097. 

No.  IV. — Revenue  Account.  (Concld.) 


B.— Distribution- 


1.  To  proportion  of  salaries  of  engi¬ 
neers,  superintendents  and 
officers. 

2 .  To  wages  and  gratuities 

3.  To  repairs,  maintenance  and  re* 

4.  To  repairs,  maintenance  and  re- 


0.-~ Public  lamps. 

1.  To  attendance  and  repairs 

D.— Bents,  rates  and  taxes. 


provisions  of  the  Regulation  ... 


F.—Law  charges. 
To  law  expenses 


G.- Depreciation. 

2.  To  depreciation  in  respect  of 

2.  To  depreciation  in  respect  oi 
buildings 

3.  To  depreciation  of  plant 

t  To  depredation  on  Ssformer's, 

6.  To  depreciation  on  meters 

7.  To  depreciation  cn  general 


G.~  Depreciation.  * 

1,  To  depreciation  in  respect  of  any 
ot  her  items,  to  be  specified.  ... 

M.— Special  charges. 

To  speolal  items  (to  be  specified) 


items  (to  be  specified;. 


Dr.  No  VI — Reserve  Fund  Account.  Cr. 

1.  Amount  paid  out  (itsma  to  be  aped-  1.  By  balraoa  brought  from  last  ao- 

fied)  _  count 

2.  Amount  of  balance  to  next  account  2.  By  amount  brouebt  from  net 

3.  By  interest  on  amount  Invested... 
Description  of  investments  to  be 
specified 


Dr.  No.  VII.— Depreciation  Fund  Account.  Cr. 


1.  By  balance  from  last  account  ... 

2.  By  interest  on  investments 

3.  By  amount  brought  from  revenue 

aooount  see  Ho.  IV.— G. 
Description  of  investments  to  be 
specified 


Dr.  No.  VIII* — General  Balance  Sheet.  Cr. 


Liabilities .  Assets, 

1.  To  oapital  aooount :  amount  reoe-  1.  By  capital  account :  amount  ex- 

ived  as  per  aooount  Ho.  III.  pended  lor  work  as  per  Aooount 

2.  To  sundry  creditors  due  on  con-  No.  ITI. 

fuel,  stores,  eto,  3.  By  sundry  debtors 

3.  To  sundry  creditors  on  open  ao*  1,  By  preliminary  expenses  awaiting 

oounta  ...  adjustment. 

4.  To  net  revenue  acooant :  balanoe  at  g,  By  securities  as  held  {oost  price)... 

credit  thereof,  6.  By  special  items  (to  be  specified)... 

5.  To  reserve  fund  aooount  balance  at  7,  By  cash  at  bankers. 

oredit  thereof.  8.  By  oash  on  hand 

6.  To  depredation  fund  account 

7.  To  epeoial  items  (specified) 
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App.  A]  regulation  I  of  1097. 

No.  IX  —Statement  of  energy  generated,  sold,  etc. 


*  Where  the  undertaking  supplies  power  to  tramways,  the  units  sold  to  the  tramway 
should  be  treated  as  sold  by  “speoial  contract."  In  calculating  the  "total  kilowatts  (con¬ 
nected”  the  kilowatts  connected  exclusive  of  the  tramway  Bhould  first  be  ascertained;  then 
the  kilowatts  connected  to  the  tramway  system  should  be  assumed  to  bear  the  Bame  ratio 
to  the  units  used  on  the  tramway  as  the  remaining  kilowatts  connected  bear  to  their  con¬ 
sumption. 


ANNEXURE  V. 

Form  of  requisition  under  Clause  F,(4)  of  the  Schedule  to  the 
Begulation. 


>  of  licensee). 


The  Government  of - (the  * _ _ _ 

of - )  being  charged  with  publio  lighting  of - 

street,  within  the  area  of  Bupply  specified  in  the - 

lloense,  11 . .  do 


In  the  case  of  looal 
authority. 

The  local  authority's 
name  will  have  to  be 


hereby  required  (s)  you,  la  pursuance  of.  OlausoV  of  the  Sohedhle 
Set  "m  Pma°f  *be  tlle  Travan00t6  Elsotriotty  Regulation,  1097,  to  provide,  within 
specified^  months  of  the  date  of  this  requisition,  distributing  mains 

throughout  the  said  street  t  . 

Date  at - 1  - - - 


The  day  of 


11  . 


t  App.  A 


Rules  and  noTiwcaTions. 

ANNEXURE  VI. 

For  the  requisition  under  Clause  71  (S)  of  the  Schedule  to  the 
Begulation. 


- — . - - - (name  of  licensee). 

[I]  hereby  require  yon,  in  accordance  with  Olanse  VI  of  the  Sohedule  to  the  Tra- 
vanoore  Eleotriolty  Begnlatlon,  1097,  within  one  month,  or  within  snoh  longer  period  aa 
the  Eleotrlo  Inapeotor  may  allow,  from  the  date  of  this  requisition,  to  supply  eleotrical 

energy  for  the  premisea - owned  (oocnpied)  by  me,  eltnate  wtthiuthe  "area 

of  supply”  Bpeoified  in  the - license,  11  ,  for  the  following 


The  day  of  11  . 

Nora.— Under  Olanse  VI  (1),  1st  proviso,  eub-head  (b),  of  the  Schedule  to  the  Tra- 
vancoro  Electricity  Begnlatlon,  1097,  the  lleeDeee  shall  not  be  bound  to  comply  with  any 
snah  requisition  unless  and  nntil  the  person  making  it  if  required  by  the  licensee  so  to  do, 

paya  to  the  licensee  the  oost'of  so  much  of  any  servioe  line  as  may  be  laid  down  or  plaoed 

for  the  purpose  of  the  eupply  upon  the  property  in  respeot  of  whioh  the  requisition  is  made, 

and  of  so  much  of  any  servioe  Una  as  it  may  be  neoesaary  for  the  said  purposes  to  lay 

down  or  place  beyond  one  hundred  foot  from  the  licensee’s  distributing  main,  although 
not  on  that  property. 


ANNEXURE  VII. 

Form  of  order  under  Buie  4,  Sub-rule  (4) 


)  of  licensee  or  owner). 


When 

by  on- - 

t  Period. 


appears  that  Buie  ■ 


i  complied  with 


you  are  hereby  oalled  upon  to  non 


has  been  lodged  in  accordance  with ! 


aply  with  the  said  Buie 
l  the  meantime  an  appeal 
ab-seotion  (2)  of  Section  37 


of  the  Begulation. 

Dated  at - 

The  day  of  11  . 


Eleotrio  Inspector. 


Section  37  (2)  of  the  Begulation  enacts  : 

‘  In  the  absenoe  of  express  provision  to  the  oontrary  in  this  Begulation  or  any  Buie 
thereunder,  an  appeal  shall  lie  from  the  deoision  cf  an  Electric  Inspector  to  Our  Govern¬ 
ment  or,  if  Our  Government  so  dlreots,  to  an  Advisory  Board’. 


urn 


App.  A] 


REGULATIOli  I  OS'  1097. 


ANNEXURE  VIII. 

Form  of  annual  return  for  mines. 

(,See  Kale  86.) 

This  form  mast  be  correotly  filled  up  by  the  owner,  agent  or  manager,  and  sont 


feuLKs  anJj  Notifications. 


Regulation  I  of  1097. 


App.  A] 


(o)  Other  electrical  appliances,  not  included  in  (a)  and  (1),  in  nee  on  the  field. 


Identifying  mark  on  map. 


PART  0  (Mitt es  only). 

Particulars  of  Ooal-aaiting  Machines,  Conveyers  and  Electric  Safety  Lamps  need 
during  the  year  ended - 

I.— Coal-Cutting  Machines  and  Conveyers. 


Description. 

|  Number  driven  by 

|  statute  Tons  Out  by 

( Number 

Electri¬ 

city 

pressed  Air 

|  Electricity 

|  Compressed  Air.  j 

I 

|  Other  mineral. 

I 

1  Other  minoral.  1 

Coal 

Face. 

Tone. 

“TEST 

Tons. 

J  Descrip- 

Chain 

Percussive... 

II,— Electric  Safety  Lamps. 


Lamps  in  Use. 

|  Method  of  Looking. 

as  marked  on  the  lamp,  should  be 
given  for  each  type  of  lamp  in  use.) 

type  on  use. 

* 

Lead! 

Rivet. 

Magnetic.  Lte^"atar6 
[  of  the  look). 

ANNEXURE  IX. 

Log  sheet  for  mines. 
t  See  Rnle  98  (4)  ] 

Daily  log  aheet  for . . 

1,  Name  of  eleotriolan  In  oharge _ _ 

(a)  Condition  of  the  insulation  of  the  system 
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(c)  Accidents  or  dangerous  occurrence  (including  any  cases  of  electric  shock 
and  any  oases  of  open  sparking  in  apparatus  in  use  in  places -where 
Rale  99  applies)— 

,  i  ,  (  M  Examinations  of  apparatus  as  provided  by  Rule  98  : — 

apparatus  has  |  P)  ^ratine  examinations  as  retired  ly  Enle  98  (3)  (i) : 


I  Special  examinations  as  requited  by  Buie  08  (3)  («) : 


ora.— This  log  sheet  should  he  filled  In  as  oompletely  as  possible. 


written  in  the  vaoant  space. 

Log  sheet  for  oil-fields. 

[  See  Bale  98  (4).  ] 

Daily  log  sheet,  tor - -- 

1.  Name  of  elcetrlolan  In  charge - 

2.  Report  as  to 


App.  A]  REGULATION  III  OF  1097. 

REGULATION  III  OB'  1097  (Land  Assignment). 


I.  GOVERNMENT  NOTIFICATION. 

(B.  Dis.  No.  905/39/Rev.,  dated  39th  May  1939.) 

Gnder  sanction  of  Her  Highness  the  Maha  Rani  Regent  it  is  hereby 
notified  that  the  Rules  issued  under  Section  7  of  the  Government  Land 
Assignment  Regulation,  III  of  1097,  under  date  the  25th  February  1923,  for 
the  assignment  of  Government  lands,  and  published  at  pages  1373  to  1398  of 
the  Land  Revenue  Department  sheet  of  the  Government  Gazette  dated  the 
13th  Maroh  1923,  are  further  amended  as  follows 

(1)  Rule  27.— Substitute  the  following  for  the  existing  Rule  28 
and  number  the  Rule  as  Rule  27 : 

“27.  Concessional  assignments  on  the  lines  indicated  in  Rule  24, 
may  be  made,  subject  to  a  maximum  of  3  acres  to  a  single  family  by  the 
Division  Peishkar,  in  the  case  of  families  other  than  those  belonging  to  the 
classes  referred  to  in  Rule  24,  about  whoso  poverty  he  is  thoroughly  satisfied. 
The  grant  of  an  area  exceeding  three  acres  to  a  single  family  shall  not  bo 
made  without  the  previous  sanction  of  Government.” 

(2)  Rule  28.— Substitute  the  followin']  for  the  existing  Rule  27  and 
number  the  Rule  as  Rule  28  : 

“28.  There  shall  be  inserted,  in  every  grant  of  laud  under  Rule  24, 
a  condition  to  the  effect  that  any  alienation  by  the  assignees  of  lands  to  per¬ 
sons  other  than  those  belonging  to  any  of  the  depressed  classes  declared  as 
such  for  purposes  of  these  Rules,  without  the  express  sanction  of  Govern¬ 
ment,  shall  be  void  and  that  if  any  alienation  is  made  in  contravention  of 
this  condition,  the  land  may  be  resumed  by  Government,  All  alienations  of 
lands  granted  under  Rule  27  shall  also  be  void  and  a  condition  to  this  effect 
will  be  inserted  in  the  Patta  granted  in  such  cases.” 

(8)  Form  D. — Fatta  Form. 

Substitute  the  following  for  the  existing  condition  No.  5  at  the 
foot  of  the  Form : 

“5.  In  the  case  of  concessional  grants  under  Part  V  of  the  Puduval 
Rules,  should  the  lands  be  alienated  at  any  future  date  in  contravention  of 
the  Rules  contained  in  that  Part,  it  is  open  to  the  Government  to  resume 
the  land."—  T.  G.  G.,  dated  4-8-1929,  Ft.  1,  P.  721. 

[  See  Vol.  V,  Pp.  221  and  238,1 
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II.  Lands  for  Ex-war  Service  men. — In.  regard  to  the  registry  of 
land  for  Ex-war  Service  men,  the  Rules  sanctioned  were  to  be  in  force  till  the 
24th  November  1928.  (Fide  Vol.  V,  Pp.  253-255).  By  G.  0.  Dis.  No.  1433/ 
Bevenue,  dated  14th  October  1929,  the  Government  ‘  direct  that  the  period 
for  the  grant  of  lands  under  the  Revised  Buies'  dated  the  21st  October  1927 
be  further  extended  for  one  year  from  the  date  of  publication  of  this  order  in 
the  Government  Gazette.”—  T.  G.  <?.,  dated  15-10-1929,  Pt.  I,  P.  113. 


DEVASWOM  PROCLAMATION,  1097. 


■  RULES. 

Regarding  the  Revision  of  Pathivus  of  Minor  and  Petty  DevaswomB 
by  a  system  of  Endowments  passed  by  the  Government  under  Section  8  (3) 
of  the  Devaswom  Proclamation. 

{Dated — April  1927.) 

With  a  view  to  enlist  the  active  co-operation  of  the  public  in  the  ad¬ 
ministration  of  Devaswoms  and  to  ensure  a  more  efficient  and  better  working 
of  the  Minor  and  Potty  Devaswoms  in  the  State,  it  has  been  decided  to  pro¬ 
vide  for  the  revision  and  enhancement  of  pathivus  of  these  institutions  by 
inaugurating  a  system  of  endowments.  The  following  Rulo3  are  passed  for 
the  purpose  under  Section  8  (3)  of  the  Oevaswom  Proclamation,  dated  the 
12th  April  1922. 

1.  The  Government  on  behalf  of  the  Devaswom  will  accept  endow¬ 
ments  in  cash  or  in  the  shape  of  other  moveable  or  immoveable  property  for 
the  purpose  of  revising  the  pathivu  in  any  of  the  Minor  and  Petty  Deva¬ 
swoms  mentioned  in  tha  revised  Sohedulo  of  Devaswoms  published  at  pages 
67  to  72  of  the  Gazette  dated  28th  October  1924  subject  to  the  conditions  con¬ 
tained  in  these  Buies. 

2.  Any  person  or  persons  willing  to  contribute  towards  the  revision 
of  the  patbivu  of  any  Minor  or  Petty  Devaswom  should  make  an  offer  in  writ¬ 
ing  to  that  effect  to  the  Devaswom  Commissioner  specifying  the  amount  of 
money  and  the  particulars  and  value  of  other  property  he  is  prepared  to  con¬ 
tribute  and  the  nature  of  the  additional  pathivu  he  desires  to  be  introduced 
in  the  Devaswom. 

3.  Every  such  offer  will  be  considerd  on  its  merits  by  the  Devaswom 
Commissioner  with  special  reference  to : — 

(а)  the  need  for  such  revision  of  the  pathivu  of  the  Devaswom ; 

(б)  the  importance  of  the  Devaswom ; 


F— 180, 
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(c)  ifs  usefulness  to  the  public  ;  and 

(d)  the  amount  of  the  contribution  offered. 

4.  Subject  to  the  provisions  specified  in  paragraph  (3)  above,  the 
Offers  will  be  dealt  with  in  the  order  of  their  priority. 

5.  The  pathivu  of  the  Minor  or  Petty  Devaswom  will,  as  far  as 
possible,  be  revised  on  the  lines  suggested  by  the  contributor  provided  such 
revision  does  not  affect  in  any  way  the  existing  custom  or  usage  of  that 
Devaswom. 

6.  Cash  or  other  property  contributed  for  the  revision  of  the  pathivu 
of  any  particular  Devaswom  must  be  handed  over  to  the  Devaswom  Commis¬ 
sioner.  In  the  case  of  immoveable  property  a  conveyance  thereof  should 
he  made  in  favour  of  the  Dewan  of  Travancore.  If  it  is  cash  the  Devaswom 
Commissioner  will  invest  it  in  the  name  of  the  Dewan  of  Travancore.  In 
the  case  of  other  moveable  property  it  will  be  converted  into  cash  and  in¬ 
vested  in  the  same  manner  as  cash  endowment.  The  investments  will  be 
in  Pronotes  of  the  Government  of  India  or  of  the  Government  of  Travan¬ 
core  or  in  the  Sirkar  Savings  Banks  as  the  Devaswom  Commissioner  may 
deem  advisable. 

7.  The  contribution  made  under  Rule  6  above  will,  when  necessary 
for  the  revision  of  the  pathivu  proposed,  be  supplemented  by  the  grant  of 
a  lump  amount  not  exceeding  the  amount  of  such  contribution,  from  the 
Devaswom  fund  that  may  annually  bo  specially  set  apart  in  tho  Devaswom 
fund  Budget  for  contribution  for  endowments  to  Minor  and  Potty  Deva- 
swoms. 

8.  The  contribution  made  under  Rule  6  and  tho  amount  that  may  be 
contributed  from  the  Devaswom  fund  under  Rule  7  shall  together  constitute 
the  endowment  for  the  revision  of  the  pathivu. 

9.  No  such  endowment  shall  be  constituted  unless  the  Devaswom 
Commissioner  is  satisfied  that  the  income  from  the  fund  will  be  sufficient  for 
the  revision  of  the  pathivu  proposed. 

10.  When  at  any  time  it  is  found  that  the  income  from  the  endow¬ 
ment  is  inadequate  to  meet  the  expenses  connected  with  the  revised  pathivu 
for  which  the  endowment  was  constituted,  the  Devaswom  Commissioner  is 
competent  to  direct  any  modification  in  the  pathivu  so  as  to  keep  it  within 
such  income.  But  the  original  donor  or  donors  or  any  other  person  or  per¬ 
sons  if  willing,  may  make  up  the  deficiency  by  a  fresh  contribution  towards 
the  endowment.  No  additional  amount  will  be  contributed  from  the  Deva¬ 
swom  Fund  for  suoh  purpose. 

11.  Money  or  other  property  contributed  by  a  donor  or  donors  and 
constituted  or  incorporated  into  an  endowment  under  these  Rules  shall  vest 
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absolutely  in  the  Government  on  behalf  of  the  Devaswom  and  shall  at  no 
time  and  under  no  circumstances  be  liable  to  be  returned  to  the  donor  or 
donors. 

1-.  The  Devaswom  Commissioner  reserves  to  himself  the  absolute 
right  of  rejecting  or  accepting  any  contribution  offered  under  these  Rules.— 
T.  G.  G.,  dated,  19-4-1907,  Pt.  I,  P.  687. 


REGULATION  II  OP  1098  (Destruction  of  Beoords). 

I.  RULES. 

The  following  Rules  are  issued  under  Section  2  (c)  of  Regulation  II 
of  1098  for  the  destruction  of  useless  records  in  the  possession  of  the  Mara-  . 
mat  Department. 

(B.  Vis.  No.  1637 1  29 jP.  W„  dated  13th  June  1929.}  ; 

1.  Three  lists  prescribing  the  periods  for  the  retention  and  destruc¬ 
tion  of  the  records  of  the  Maramat  Department  are  appended  to  these  Rules. 

The  first  deals  with  tho  records  of  the  Maramat  Engineer’s  Office,  the  second 
with  those  of  the  Maramat  Circle  Offices  and  the  third  with  those  of  the  Sec¬ 
tion  Offioes. 

2.  The  Maramat  Engineer  shall  be  competent  to  sanction  the  destruc¬ 
tion  of  such  records  as  are  useless  and  which  have  been  in  existence  for  the 
required  number  of  years  as  specified  in  the  lists  appended  to  these  Rules. 

3.  Every  Maramat  Circle  Officer  shall  early  in  Kanni  each  year  sub¬ 
mit  to  the  Maramat  Engineer  for  sanction  a  list  of  the  records  of  the  Circle 
and  of  the  Section  Offices  under  him,  which  may,  in  his  opinion,  be  destroyed, 
regard  being  had  to  the  periods  prescribed  for  their  preservation. 

4.  Simultaneously  the  Maramat  Engineer  shall  cause  to  be  prepared 
a  list  of  the  records  that  are  due  for  destruction  belonging  to  his  office  also. 

5.  The  Maramat  Engineer  shall  then  go  through  these  lists  and  sanc¬ 
tion  the  destruction  of  such  of  the  records  as  are  in  his  opinion  undoubtedly 
useless.  He  may  order  the  retention  of  any  paper  or  papers  for  any  longer 
period  or  permanently. 

6.  Records  of  works  valuable  from  a  professional  point  of  view  should 
on  no  account  be  destroyed. 

7.  A  consolidated  list  of  records  sanctioned  to  be  destroyed  eaoh  year 
shall  be  published  in  three  successive  issues  of  the  Government  Gazette, 
after  which  they  may  be  destroyed. 

t  T.  a.  (7.,  datei  S3-  7-1999,  Pt.  I,  Pp.  849-8S3.  — — — — 
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11.  Each  Ofiice  shall  maintain  a  permanent  register 
desti  ciyod  showing  the  sanction,  date  of  destruction  otc. 

MARAMAT  ENGINEER'S  OFFICE. 


Travelling  Jonrnala  of  oliioe 
Register  of  undisbnreed  sale 
Register  of  T.  A,  bills 
Leave  Register 
Register  of  liabilities  and  Oc 

Anamath  Register 
Contingent  Register 
Contingent  vonohers  not  son 


.  Budgets 

.  Application  for  re-appropriation  _ 
of  budget  grunts  .  ... 

.  Register  oi  survey  reports 
'.  Do.  Anobal  and  Bostal  Stamps... 
i.  Statements  and  periodical  returns... 
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A.  Accounts.— (Conoid.) 

fo.  Particulars.  Period,  of  retention. 

.  Attendance  register  ...  3S  complete  account  years. 

.  Register  of  works  (Major  and 

Mdo')  ...  5  years  after  the  0.  Rs.  for  thi 


.  Cash  books 

.  Register  of  rent,  on  buildings 
.  Schedule  of  expenditure  on  Ma 


.  Index  register  of  records 
l.  Register  of  records  destroyed 
.  Gazettes  and  Almanacs 
v  Printed  Administration  reports 
of  State  and  Maramat  Depart* 

,  Register  of  letters  received 
,  Bo,  despatched 

Engineer 

,  Bo.  of  subordinate  officers 


>  years  after  the  0.  Be,  for  the  work  is 
submitted. 

To  be  destroyed  six  months  after  the 
severance  of  the  connection  of  an 
offioer  from  the  service  by  retire* 
ment  or  otherwise,  . 


.  Miscellaneous  files  —  3  years. 

Applications  for  appointments  -  2  years, 

Administration  Reports  of  the 
Devaewoms  and  correspon¬ 
dence  relating  thereto  -  3  years. 

.  Correspondence  relating  to 

the  snbjeots  in  S.  M.  P. 

Assembly  ••  2°  r«“*. 

.  Do.  forms  and  stationery  _  5  years. 

.  List  of  unanswered  references  -  1  year. 


App.  A  ] 


ftEatJLATIOK  II  OF  1098. 


B.  CORRESPONDENCE. — (Conoid,) 


ParlUnlart. 
lent  and  De- 


Looal  delivery 
Files  of  Goverr 
partmental  oironlars 
Files  re  maintenance  works 
Oirouit  diaries  of  Maramat 

B.  Form  statements  of  sano- 
11.  B,  statements  and  oor- 

Papers  re  establishment, 
promotions,  transfers  eto. 
Pension  papers 


implete  aooonnt  years. 


pension  has  been  granted . 


2.  Register  of  Do. 

8.  Standard  or  type  designs 

4.  Register  of  buildings 

5.  Plans  of  important  buildings 

6.  Register  of  books 

7.  Do.  of  drawing  and  m  athe- 

S.  Do,  of  estimates  sanctioned 


Do. 


MABAMAT  OIBOLB  OFFICES. 

A.  Accounts. 


1.  Acgnittanoe  to 

2.  Leave  register! 
8.  Attendance  re 
4,  Secvioe  books 


5.  Register  of 


>5  complete  account  years, 

3  Do. 

16  Do. 

To  be  disposed  with  pension  application 
or  destroyed  six  months  after  the  death 
or  dismissal  of  the  Offioer. 

To  be  renewed  whenever  neoessary  or 


6.  Contingent  registers 

7.  Register  of  nndlsbutsed  salaries 

8.  Register  of  revenue 

9.  Do,  of  court  attachment 

10,  Do.  of  rented  buildings 

11.  Do.  of  miscellaneous  receipts' 

18.  Daily  reports 

14.  Do.  register 


3  complete  aooonnt  years. 
3  Do, 


10  Do. 

Permanent. 

1  complete  account  year, 

1  Do. 


Rules  and  notifications.  [  App.  a 

A.  Accounts.— (Ooneld.) 


No.  Particulars. 

16.  Cash  books 

16.  Work  ledger 

17.  Measurement  books 

18.  Register  of  Do. 

16.  Register  of  N.  M.  rolls  recei¬ 
ved  and  issued 

20.  Contractors  ledger 

21.  Anamath  Register 

22.  Survey  report  register 

23.  Register  of  tools  and  plant 

24.  Indents 

26.  Register  of  advances  to  labourers... 

26.  Register  of  unclaimed  wages 

27.  Progress  reports  on  works 

28.  Schedules  of  expenditure 

29.  Register  of  seourity  deposits 
30  Register  of  works 


Period  of  retention. 

20  complete  account  years. 

6  years  after  0.  R.  is  sent  to  Maramat 
Engineer. 

20  complete  acoounb  years. 

20  Do. 

5  Do. 

Permanent. 

3  years. 

3  complete  aooonnt  years. 

Permanent. 

3  complete  account  years  after  C.  R,  is 
Permanent, 

3  complete  aooonnt  years. 

•  1  year  after  the  C.  R.  for  the  work  is  sent. 
3  complete  aooonnt  years, 

16  Do. 

6  years  after  C,  R.  was  sent. 


B.  Correspondence. 


1.  Inspection  reports  of  Seotion 

Officers 

2.  Petitions  (files) 

3.  Outward  registers 

4.  Inward  Do. 

5.  Register  of  leases 

6.  Do.  Inventories  in  Sirkar 
Bungalows,  Palaoes  etc. 

7.  Do.  of  records  destroyed 

8.  Works  files 

9.  Correspondence  re  form  and 

stationery 

10.  Departmental  oircalara  • 

11.  Register  of  anohal  and  postal 


12. 


14.  Papers  relating  to  pension 


10  oomplete  aooonnt  years, 
8  Do. 


80  Do. 

Permanent. 

Do. 

Do. 

5  years  after  the  C.  R, 
submitted. 


5  oomplete  account  years 
5  Do. 

2  Do. 


G.  Drawing  and  Estimates. 


1.  Agreement  registers  ...  10  complete  account  yean 

2,  Register  ol  sanctioned  esfcimatee  —  10  Do. 
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Regulation  ii  of  1098. 


G.  Drawing  and  Estimates— [Conoid.) 
Particulars.  Period  of  retention. 


3.  Register  ol  estimates  submitted 

to  Maramat  Engineer 

4.  Register  c£  plans 

G.  Do.  oi  books  drawing  instru¬ 
ments  eto. 

6.  Do.  of  buildings 


oomplete  account  years. 


SECTION  OEEICES. 
A.  Account. 


1.  Aoqnlttanoe  roil 

2.  Leave  registers 

3.  Attendance  registers 

4.  Service  boobs 

5.  Contingent  register 

6.  Register  of  furniture 

7.  Daily  report 

3.  Measurement  books 

10.  Register  of  nominal  roll 

11.  Register  of  tools  and  pla 


36  oomplete  aooount  years. 

8  Do. 

To  be  disposed  of  with  pension  application. 
3  complete  aooonnt  years. 

Permanent. 

1  complete  aooonnt  year. 


Permanent. 


1.  Inward  register  ...  30  years, 

2.  Ootward  ...  Do. 

3.  Work  files  ...  6  years  after  0.  R.  Is  sent. 

4.  Correspondents  re  form  and 

stationery  ...  5  years. 

5.  Departmental  circulars  ...  Permanent. 

6.  Register  of  anchal  service  stamps  ...  5  complete  aooount  years. 

7.  Files  re  maintenance  works  ...  6  Do. 

8.  Papers  relating  to  pension  *...  1  year  after  pension  has  been  granted. 

G.  Drawing  and  Estimates. 

1.  Register  of  sanctioned  estimates  ...  10  complete  aooount  years. 

2.  Do.  of  plans  ...  Permanent. 

3.  Do.  of  buildings  ._  Do. 

4.  Do.  of  drawing  instruments  eto.  ...  Do, 
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RULES  AND  NOTIFICATIONS. 

II.  GOVERNMENT  NOTIFICATION. 

(No.  R.  Dis.  1744129/Rev.,  dated  13th  November  1929.) 

Under  sanction  of  Her  Highness  the  Maha  Rani  Regent,  it  is  hereby 
notified  that  the  following  is  added  as  Item  No.  137  in  Schedule  II  of  Ap¬ 
pendix  II  to  the  Rules  for  the  Destruction  of  Records  in  the  Divisional, 
Taluk  and  Village  Offices  of  the  Land  Revenue  Department,  published  with 
Notification,  No.  9849/L.  R.,  dated  the  28th  October  1911  at  Pages  5  to  11  of 
the  Government  Gazette  dated  the  2nd  January  1912. 

Nature  of  Records.  When  to  be  destroyed. 

Stamp  Vendor’s  Nalvazhi  book.  After  twelve  years. 

T.  G.  G.,  dated  17-12-1929,  Ft.  I,  F.  275. 

(See  Vol.  V,  Page  464). 


REGULATION  VIII  OF  1100  (Civil  Procedure  Code). 


I.  GOVERNMENT  NOTIFICATIONS. 

(1) 

(Dated  10th  June  1895). 

Under  Section  8  of  Regulation  II  of  1070,  it  is  hereby  notified  that 
His  Highness  the  Rajah  of  Oochin  may  sue  and  shall  be  sued  in  the  Civil 
Courts  of  this  State  in  the  name  of  his  Dewan. 

This  Notification  shall  have  retrospective  effect  from  the  28th 
Kanni  1067. 


(2) 

(R.  Dis.  No.  1405  j  28/Judicial,  dated  2nd  June  1928). 

In  supersession  of  Notification  No.  J.  1026,  dated  the  1st  May  1920, 
published  at  page  466  of  Part  I  of  the  Government  Gazette,  dated  the  4th 
May  1920,  it  is  hereby  notified  that,  by  virtue  of  the  powers  conferred  by 
Order  XXVII,  Rules  1  and  2  of  the  Code  of  Civil  Procedure,  Regulation  VIII 
of  1100,  as  amended  by  Regulation  X  of  1100,  all  Heads  of  Departments,  all 
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Heads  of  Offices  working  immediately  under  and  directly  responsible  to  Go¬ 
vernment,  and  the  Division  Peishkars  and  the  Commissioner,  Dovieolam,  are 
hereby  authorised  to  aet  for  Government  in  suits  in  Civil  Courts  relating  to 
any  transaction  falling  within  the  ordinary  duties  of  their  respective  offices, 
and  are  further  authorised  to  sign  and  verify  ploadinga  and  do  and  perform 
all  other  acts  that  a  recognised  Agent  in  any  Civil  Suitmay  do  and  perform, 
I.  Q.  G.,  dated  5-6-1923,  Ft.  I,  P.  69$ 


II.  CIVIL  CIRCULARS. 

(1) 

It  has  come  to  the  notice  of  the  High  Court  that  in  soveral  of  the  sub¬ 
ordinate  Courts,  fresh  registration  fees  are  not  levied  in  suite  and  appeals  relat¬ 
ing  to  immoveable  properties  on  their  restoration  to  file  in  consequence  of  an 
order  made  by  the  Court  whioh  decided  the  suit  or  appeal  or  in  consoquenoe 
of  an  order  of  remand  as  required  by  paragraph  3  of  Buie  790  of  tho  Civil 
Courts’  Guide.  The  attention  of  all  the  subordinate  Courts  is  thereforo  invit¬ 
ed  to  the  Buie  in  question  and  the  impropriety  of  tho  omission  to  lovy  fresh 
registration  fees  in  such  cases  and  they  are  hereby  diroctod  to  soo  that  in 
future  the  provisions  of  tho  said  Rule  are  strictly  complied  with  and  frosh 
registration  fees  as  per  paragraphs  1  and  2  of  tho  said  Rulo  are  loviod  in  all 
such  cases  on  restoration  and  fresh  registration  yadasts  sent  to  the  respective 
Sub-Registrars  after  re-disposal  and  that  tho  necessary  foos  aro  levied  in  all 
such  pending  cases  as  well.—  Civil  Cir.  No.  1  of  1103. 


(2) 

It  has  come  to  the  notice  of  tho  High  Court  that  thoro  is  considerable 
remissness  on  the  part  of  the  presiding  officers  of  several  of  tho  subordinate 
Courts  in  the  matter  of  framing  issues  for  trial.  Tho  provions  of  Bulo  04  of  tho 
Civil  Courts’  Guide  laying  down  the  procedure  which  shall  ordinarily  be  fol¬ 
lowed  by  the  Courts  in  settling  issues  in  original  suits  and  other  proceedings 
of  a  similar  nature  under  special  enactments  are  very  rarely  found  complied 
with.  It  is  also  sometimes  found  that  the  pleadings  aro  prepared  not  by  the 
presiding  officer  but  by  the  Vakils  appearing  in  the  case — a  practice  which  is 
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in  direct  contravention  of  the  Buie  referred  to  above.  The  High  Court  there¬ 
fore  invito  the  attention  of  the  subordinate  judiciary  to  Rule  61  of  the  Civil 
Courts’  Guide  and  direct  that  tho  provisions  of  that  Buie  shall  be  strictly 
adhered  to  in  future.—  Civil  Cir.  No.  2  of  1103. 


(3) 

It  has  come  to  the  notice  of  the  High  Court  that  the  provisions  of 
Eulo  776  of  the  Civil  Courts'  Guide  which  directs  that  copies  of  a  document 
signed  by  tho  presiding  officer  of  a  Court  prepared  either  for  delivery  to  the 
parties  or  their  Vakils  or  for  preservation  in  the  office,  shall  mention  the 
name  of  tho  signatory  and  his  official  designation  and  that  signatures  of  pre¬ 
siding  officers  appearing  in  the  records  shall  be  legible  and  the  provisions  of 
High  Court  Proceedings  dated  19th  Kumbhom  1075  enjoining  legibility  of 
signatures  of  all  Judges  and  Munsiffs  and  Magistrates  are  not  being  acted  up 
to  by  Judicial  Officers. 

Tho  High  Court  therefore  invite  the  attention  of  the  subordinate  Civil 
Courts  to  tho  Buie  and  Proceedings  above  referred  to  and  enjoin  on  them 

strict  complianco  in  future  with  the  provisions  aforesaid _ 

Civil  Cir.  No.  3  of  1103. 


APPENDIX  B. 


to  the  Government  Notification  referred  to 
related  only  to  the  Government  demand 
which  would  oonoobe  the  balance  payable 
to  the  Slrkar  OffioeB  after  dednotiona  to¬ 
wards  Thiruppuvarom  and  other  dues.— 


REGULATION  V  OS  1067 
{Criminal  Procedure  Code). 


An  information  of  an  ofienoe  laid  under 
Seotion  41  of  the  Police  Regulation  is  quite 
diSerenb  to  a  Polioe  Report  under  Section 
170,  Criminal  Procedure  Code.  The  report 
therefore  must  be  regarded  as  equivalent  to 
a  complaint  and  honoa  Section  224,  Orimi. 
nai  Procedure  Code,  is  applicable.  Seotion 
224  applies  only  to  summonses  issued  on  a 
complaint, 

The  word  “Report"  in  Section  4  (a)  is 
used  in  the  teohnioal  sense  of  a  report  as 


Case  Law. 


[App.  B 


t  an  information  before 

4a  T.  L.  R.,  370 
(*17T.  L.J .,816). 


to  oonstibate  a  Benoh  of  Magistrates,  the 
judgment  recorded  by  two  members  of  the 
Benoh  oould  not  be  deemed  to  have  any- 
binding  foroe.  The  signing  of  suoh  judg¬ 
ment  by  the  official  chairman  later  on  oan- 
not  validate  such  judgment.— 


1,  Under  the  Buies  framed  under  Sec- 
tion  12-B,  matters  relating  to  adjournment 
relate  to  oonduob  of  prooeedlngs  and  would 
fall  under  the  oategory  of  fnnotions  exercis¬ 
able  by  a  Magistrate  when  sitting  alone 
within  the  meaning  of  Buie  6.  In  this  view 
the  order  of  adjournment  passed  by  the 
ohairman  in  a  oaae  on  the  day  on  whioh  it 
was  taken  up  must  be  considered  to  have 
concluded  the  proceedings  .of  the  day  and 
the  direotionof  the  other  judges  to  the  con¬ 
trary  in  the  matter  and  the  order  of  acquit¬ 
tal  entered  by  them  are  irregular  and  ultra 


sheet  for  the  purpose  of  Rule  2  of  the  Buies 
framed  under  Seoblon  12-B.  The  Polioe 
charge  sheet  referred  to  in  the  Bnle  is  the 
report  of  a  Police-Officer  under  Seotion  155 
in  cognisable  oases  (F.  B.)— 

44  T.  L.  R.,  304  (=18  T.  L.  J.,  1076), 

Section  19. 

Seotion  53  of  the  Penal  Code  read  with 
Seotion  19  of  the  Criminal  Prooedore  Code 
does  not  make  it  imperative  on  the  Magis¬ 
trate  to  reoord  a  sentence  of  Imprisonment 
in  every  case  of  default  of  payment  of 
fine.—  4  S.  D.j  iOl, 


1M6 


REGULATION  V  OE  1067. 


CASE  LAW. 


[App.  B 
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to  have  been  taken  away  by  implication  by 
atakntB  lav  because  no  suoh  powers  have 
been  expressly  conferred  by  the  statute  — 
18  T.  L.  J.,3 iS. 

6.  To  justify  inauguration  of  proceed¬ 
ings  under  Section  12S  it  is  not  neoesBary 
to  see  whethor  the  breach  of  the  peace  is 
imminent  as  opposed  to  probable.  The 
Magistrate  is  entitle!  to  take  notion  under 
the  Seotion,  where  he  is  satisfied  that  there 

are  grounds  for  holding  that  a  breaoh  of  the 

peaoe  is  likely.  Xt  would  ba  improper  to 

import  into  the  language  of  the  Seotion  fur¬ 

ther  limitation  as  to  the  nature  of  the  ap¬ 
prehension. 

The  sufficiency  or  reliability  of  the  in¬ 

formation  is  not  one  which  oonld  be  en¬ 
quired  into  by  the  Kevislonal  Court.— 

18  T.  L.  J„  783. 

7.  Tho  oommunioation  of  the  Distriot 
Magistrate  to  tho  Police,  in  the  oase,  that 
possession  was  with  one  of  the  rival  parties, 

was  a  finding  which  oonld  be  contained  only 

in  a  judicial  order  passed  under  Seotion 

128.  The  substanoe  rather  than  the  form 

of  the  order  had  to  be  looked  into.  It  wae 

in  fact  a  proceeding  of  a  Magistrate,  and 
even  if  it  were  nob  regarded  as  a  judicial 

proceeding,  it  was  still  liable  to  revision. 

Where  two  things  exist,  namely,  a  bona 
fide  dispute  as  to  the  possession  of  land  and 
a  consequent  danger  of  a  breaoh  of  the 
peaoe,  the  duly  of  the  Magistrate  is  to  start 
proceedings  under  Section  128,  as  only  in 

this  way  can  the  question  of  aotual  posses¬ 

sion  bo  determined.  An  adjudication  under 
Seotion  20  oan  obviously  not  be  of  great 
help,  for  the  trouble  consists  in  the  attempt 
of  the  person  who  is  not  in  possession  to 
tako  possession.  If  proceedings  are  taken 
under  Seotion  90,  they  should  be  taken 
against  this  party,  bnt  how  ean  it  be  assum- 

matter  whieh  ordinarily  must  be  the  sub- 
ject  of  judicial  enquiry. 

Tho  aotual  possession  by  the  manager  of 
a  oompany  will  not  avail  him  if  ho  has  boon 
validly  dismissed  by  the  oompany.— 

18  T.  L.  <1.,  MO. 


S.  Section  128  is  applicable  to  oases  of 
dispute  concerning  land,  likely  to  cause  a 

tending  parties  to  the  dispute  claims  only 

joint  possession  to  such  land  ( F.  B.  )— 

44  T.  L.  R.,  SHO  (=18  T.  L.  J.,  1096). 

9.  Clause  3  to  Seotion  128  indioates  that 
the  Magistrate  is  empowered  af  ker  the  issue 
of  the  priiminary  order  to  bring  in  any 

other  person  whom,  from  a  subsequent  in¬ 

formation,  it  might  seem  lo  him  to  be  pro¬ 
per  to  bring  in,  the  soopo  of  the  enquiry 
not  being  thereby  enlarged.  The  enquiry 
must  remain  one  as  to  aotual  possession. 

The  Magistrate  has  very  wide  powers  to  add 

parties  either  on  his  own  motion  or  on  the 
applioation  of  any  one  olalmlng  to  be  con¬ 

cerned  in  the  sense  that  he  olaimed  to  be  in 
possession.  Parties  might  be  added  at  any 
time  before  the  opening  of  the  actnal  en¬ 
quiry.  It  Is  not,  however,  in  the  contemp¬ 
lation  of  the  Legislature  that  parties  shonld 
be  added  after  the  oommenoement  of  the 
enquiry,  though  an  order  adding  such  a 
party  for  reasons  whioh  might  appear  suffici¬ 
ent  to  the  Magistrate  would  not  necessarily 
be  bad— 45  T.  L.  R.,  52  (=19  T.  L.  J„  IftS). 

10.  It  is  the  Imminence  of  a  breaoh  of 
the  peaoe  that  oasts  a  duty  on  the  Magis- 
trate  to  take  action  under  Seotion  128.  The 
fact  that  the  dispute  is  a  longstanding  one 
will  not  warrant  a  Court  in  refusing  to  take 

It  is  now  settled  as  far  as  the  Travauoore 
Courts  are  oonosrned  that  Section  128  oan 
bo  invoked  even  between  joint  owners. 

Laok  of  bona  fides  is  an  Immaterial  con¬ 
sideration  in  proceedings  .  under  Seotion 
128.  The  question  is  one  that  relates  bo  the 
aotual  possession  of  the  property  iu  dispute. 
Even  in  cases  whioh  exolude  the  possibility 
of  any  bona  fides  on  the  part  of  one  of  the 
parties,  the  Magistrate  may  take  aotion 
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17  T.  L.  J.,  Hi.  law,  be  treated  as  snhstantlye  evidenoe. 


App.  B]  REGULATION  Y  OE  1067. 

These  remarks  will  not,  however,  apply  The  Court  which  gives  sanation  should 


Case  Law 

toe  It  would  be  peepoateroaa  to  hold  that 
the  commission  ot  acts  amounting  to  often- 
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proved  only  ae  the  result  of  the  valuing  and  trate  is  bound  to  ooiumit. 
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aoouaed  pleads  guilty  and  the  plea  is  taken  2.  In  summons  cases,  the  Magistrate  is 
down  in  striofc  compliance  with  the  terms  hound  to  examine  all  the  witnesses  prodnoed 
of  Section  220,  the  Magistrate  is  bound  by  the  complainant,  An  order  of  acquittal 
under  the  provisions  of  the  Beotion  to  con-  passed  without  satisfying  this  requirement 
viot  him,  unless  sufficient  oause  is  shown  of  law  is  an  illegality. 


App.  B  ] 


Regulation  y  op  1067. 


1466 


Case  law. 


[App.  B 


1457 


App.B] 


REGULATION  V  OE  1067. 


undesirable  to  allow  the  same  dispute  to  be 
fought  out  in  two  Courts,  namely,  the  Civil 
and  the  Criminal. 

It  is  unsafe  to  lay  down  a  general  rule 
that  no  stay  of  oriminal  proceedings  oan  be- 
ordered  when  the  oivil  suit  has  been  institut¬ 
ed  later. 

The  objection  that  onoe  the  oriminal  pro¬ 
ceedings  against  the  aoonsed  are  stayed,  he 
will  be  in  no  hurry  to  bring  the  civil  litiga¬ 
tion  to  a  close  oannot  hold  good  whore  the 
complainant  himself  has  started  the  civil 
proceedings. 

It  is  entirely  within  the  discretion  of  the 
Magistrate  to  stay  proceedings  till  the  dis¬ 
posal  of  the  civil  suit,  and  the  High  Court 
will  not  interfere  unless  the  discretion  has 
been  exercised  arbitrarily  so  as  to  defeat  or 
hamper  justice.—  17  T.  L.  d.»  921. 


Section  256. 

See  Seo,  *25.  —17  T.  L .  d.,  865, 


Section  258. 

The  provisions  of  Section  258  are  not 
controlled  by  Section  £31  and  the  discre¬ 
tion  vested  in  the  Magistrate  under  Section 
208  is  very  wide.—  18  T.  l.  J.,  384 . 


Section  261. 

1.  A  preliminary  enquiry  by  aMagistrate 
into  a  case  exclusively  triable  by  a  Court  of 
Session  is  not,  before  framing  of  the  charge, 
a  ‘trial*  within  the  meaning  of  the  Proviso 
(a)  to  the  Section  and  a  Magistrate  who 

to  resummon  and  rehear  the  witnesses  exa¬ 
mined  by  his  predecessor,  though  demanded 
by  the  accused.-  43  T.  L,  824, 

2.  In  a  case  governed  by  Proviso  (a)  to 

recommencement  of  the  trial  but  only  the 
resummoning  and  rehearing  of  such  of  the 
witnesses  as  may  be  required  by  the  ac¬ 
cused,  the  second  trial  should  be  treated 
as  a  continuation,  of  the  rirBfc,  the  charge 


framed  by  the  first  Magistrate  also  con- 
tinning.—  18  T.  L.  J.,  119. 

3.  See  also  Seo.  12- A. —44  T.L.  R.,  158. 

Section  273. 

1.  Under  Section  273,  a  Magistrate  is 
bJflnd  to  specify  in  his  judgment  of  what 
offenoe  the  accused  is  fouud  guilty. 

Such  omission  will  not  however  vitiate 
the  judgment  where  the  aoonsed  has  not 
been  prejudiced.  Such  a  dofeeb  is  curable 
under  Seotlon  413  where  no  failure  of 
justice  has  been  occasioned.— 

18  T.  L,  J.,  1071 . 

2.  See  also  Sec.  230. —  18  T,  L,  J.,  1255. 

Section  290. 

Custody  under  Section  290  of  an  aoonsed 

the  offenoe,  but  only  detention  in  oustody 
pending  judgment  of  the  Appellate  Court 
(like  detention  and  remand  pending  trial 
in  the  original  Court).—  4  S.  D.,  393. 


Whoro  a  prisoner  was  sentenced  on 
17-1-10S1  to  15  days’  rigorous  imprisonment 
and  to  receive  ten  lashes,  the  question 
arose  as  to  when  the  sentence  of  whipping 
should  be  inflicted  on  him  :  Held.— Under 
Criminal  Circular  10  of  1078  the  prisoner 
ought  to  be  released  on  the  16th  day,  i. 
on  the  81st  Chingom  aod  at  such  time  of 
that  day  as  will  enable  him  to  reach  his 
house  before  dark.  Section  291  should  be 
oonstrned  in  the  light  of  this  Circular  which 
fcas  the  force  of  law.  The  15th  day  must 
be  taken  to  expire  on  the  afternoon  of  the 
31st,  i.  e.,  at  the  point  of  time  indicated  by 
the  Oiroular.  At  that  time,  therefore,  the 
whipping  may  be  inflicted,—  4  S.  D.,  893. 


See  <  Misoellf* 


App.B] 


Regulation  V  of  1067. 


Where  the  complainant  bad  the  control 
of  the  prosecution  before  the  trying  Magis¬ 
trate  or  where  proceedings  •were  initiated 
by  a  private  party  and  he  was  allowed  to 

continue  the  oase  independently  of  the 
Polios,  or  where  the  Polioe  sent  np  a  refer¬ 
red  oharge  sheet  bat.  the  complainant-  was 
able  to  substantiate  his  allegations  by  evi¬ 
dence  adduced  by  him,  or  in  oompoundable 
cases  and  in  oases  where  the  offenoes  are 

oompoundable  with  the  permission  of  the 

Court  under  paragraphs  2  and  3  of  Section 
266,  a  notion  to  the  private  oomplainant 
may  be  considered  essential  in  the  interests 
of  justice,  and  a  failure  to  do  the  same  may, 

lar  so  far  as  proceedings  In  Appellate  Courts 

I.  Where  in  an  appeal  from  conviction, 
the  Appellate  Court  reverses  the  finding 
and  sentence  ana  orders  a  re-trial  of  the 
aooused  under  Section  818,  Clause  (b\  the 

must  be  tried  again  on  all  the  original 
charges.  The  effect  of  a  reversal  of  the 
conviotion  and  an  order  for  re-trial  is  to 

wipe  oat  the  proceedings  previously  taken. 

The  subordinate  Court  to  whioh  the  case 

is  remanded  for  re-tiial  should  start  the 
trial  afresh,  receive  all  the  evidence  and 

in  the  fresh  trial,  lb  should  completely 
detaoh  icself  from  any  impression  formed 
upon  the  evidenoo  taken  at  the  previous 
trial  and  oome  to  an  Independent  oouoln- 

obtainod  at  the  previous  trial  cannot  be  ad¬ 
mitted  and  read  as  substantive  evidence, 
even  though  the  aooused  consents  thereto, 
but  they  might  be  used  for  the  purpose  of 

tent  allowed  by  the  rules  of  evidonoe. 

Per  Bkooihalingom  Aiyar ,  /.-The  retrial 
ordered  under  Seotion  318,  Clause  (6  , should 

cages  from  the  time  when  the  aooused  ap¬ 
pears  or  is  brought  before  the  Court.— 

43  T,  L.  R„  363  1-17  T,  L.  610). 


2,  An  Appellate  Court  could  alter  the 
findings  of  the  first  Court  on  the  facts  ap- 

for  offences  of  whioh  the  lower  Court  had 
acquitted  the  aooused,  provided  it  does  not 
interfere  with  the  sentence  and  provided 

also  that  the  accused  lenew  the  charges  sus¬ 

tained  by  the  Appellate  Court  from  the 


Section  319. 

1.  Where  the  law  allows  an  appeal,  the 
appellant  is  entitled  to  have  from  the  Court 

of  Appeal  that  has  to  deal  with  it  an  ex¬ 

plicit  opinion  on  the  ouesiions  of  faot  in¬ 
volved  in  the  oase,  and  the  Court  of  Appeal 
should  take  its  own  view  of  the  evidence 
after  perusing  the  reoord.  Its  judgment 
should  be  such  that  the  High  Court  as  a 
Court  of  Revision  might,  on  looking  Into  the 
judgment,  be  in  a  position  to  judge  for  itself 
what  the  case  la  and  bow  far  the  Court  of 
Appeal  has  considered  the  evidenoe  as 
bearing  on  the  guilt  or  innooenoe  of  the  in¬ 

dividual  accused  before  it  affirmed  the 
judgment  of  the  trial  Court.  In  the  oase 
of  joint  trial,  the  judgment  of  the  Appel- 

aooused  should  show  on  the  faoe  of  it  that 

the  oase  of  eaoh  aooused  has  been  taken 

into  consideration,  and  should  state  reasons, 
as  far  as  may  be  necessary,  to  Bhow  that  the 
Court  has  devoted  judicial  aibentiou  to  the 
case  of  eaoh  aooused.—  |7  T.  L.  J„  BOB, 

2.  An  Appellate  Oourb  whioh  writes  a 
judgment  whioh  the  High  Court  in  revision 
is  unable  to  follow  without  reference  to  the 
judgment  of  the  trial  Court  is  nob  acting 
obvionsly  in  bhe  discharge  of  the  duty  im¬ 
posed  on  it  by  law.  The  judgment  of  an 
Appellate  Court  dealing  with  the  cases  of 
several  aocused  oonvioted  in  a  joint  trial 
muBt  show  on  the  faoe  of  it  that  the  oase  of 

the  Appellate  Court  has  devoted  judioial 
attention  to  the  oase  of  eaoh  aooused.— 

t?  T,  L.J.,  740, 
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App.  bj  regulation  v  of  1067. 

Darbar  Physician  aid  not  make  a  personal  Inasmuch  as  the  trial  had  already  taken 


[  App.  B 
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thinking  that  the  Indian  Legislature,  when 
it  spoke  o£  staying  proceedings  by  injunction 


case  Law. 


She  marriage  of  a  minor  daughter 


vested 


App-B] 


Regulation  I  of  1068. 


App.  B  ]  REGULATION  V  OF  1071. 

the  holding,  Seotion  17  of  the  Regulation  Jenmi,  and  then  it  is  only  one-fourth  of  the 


CASE  LAV. 


[App.  B 


Section  88.  3.  Mortgages  of  Jen  mom  properties  by 

See  See.  21.— 45  T.  L.  R.,  S.  Proclamation  Jenmls  prima  facie  imply  an 

(=19  T.  L.  J.,  62).  irredeemable  Kanoin  tenure. 

-  Though  Erakaraima  falls  short  of  an 

Section  44.  absolute  sale,  it  is  praotloally  one. 

Section  44  of  the  Regulation  applleB  only  The  Jentni  who  has  executed  an  Era- 


rental  of  the  same,  i.  s.,  the  gross  pattom 
at  the  time  of  valuation,  such  gross  pattom 
being  different  from  the  Jenmipattom 
whleh  in  no  ease  can  exceed  1/4  of  the  gross 
yield-  (See  Sootion  22  of  the  Regulation). 

The  mortgagee’s  share,  (i.  e„  1/4  or  3/4) 
is  governed  by  the  usage  of  the  locality.— 
4  S.  D.,  161, 

2.  Karalma  imports  a  permanent  tenure. 
AKaraima  Samudayam  is  a  hereditary 
Samudayam.  AKuslii  Karalma  tenure  is 
a  permanent  improving  lease.  An  Era 
Karaima  lease  Is  a  permanent  lease  subject 
to  the  payment  of  Era  Miohayarom,  When 
lands  are  held  on  Karaima  tenure,  so  long 
as  the  tenants  are  able  and  willing  to  per- 


and  after  a  new  oause  of  action  accrued  to 
plaintiff  for  a  freeh  renewal  deed.  Eeld.- 
The  suit  whioh  was  brought  to  get  a  rene¬ 
wal  deed  accepted  for  the  12  years’  term 
between  1069  and  1081  could  not  be  oonvert- 
ed  into  a  suit  for  obtaining  a  renewal  deed 
acooptedfor  a  different  term  of  12  years 
between  1081  and  1093,  simply  beoanse  the 
former  term  expired  pending  suit. 

Where  no  relief  remains,  to  be  granted  on 
the  old  cause  of  aetion  and  the  relief  fur¬ 
ther  olalmed  has  nothing  to  do  with  the 


6.  The  plaint  properties  belonged  to  the 
seoond  defendant’s  Brahmaswom  and  were 
held  on  Kanom  by  the  first  defendant.  The 
latter  hypothecated,  and  later  'on  cold,  the 
properties  to  the  plaintiff,  Subsequent  to 
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App.  B] 


REGULATION  V  OF  1071. 

the  sale,  the  of  a 


the  hypothecation  bnt  before 


case  Law.  [  App.  B 


See  also  Settlement  Proclamation, 


REGULATION  IV  01?  1073. 

(Ablcari). 


Oonrts  cannot  take  advantage  of  the  pie- 
sumption  allowed  by  Section  60  of  the  said 
Bo  gelation.  But  in  a  oase  where  the  searoh 
is  illegal,  an  accused  should  not  go  un¬ 
punished  if  the  guilt  can  be  established  by 
reliable  independent  evidence  and  without 
invoking  the  presumption  allowed  by  Sec¬ 
tion  60,—  43  T.  L.  R.,  U8 

(=17  T.  L.  J.,  189). 
a.  The  Abkari  Offioer  who  elects  to 
search  a  plaoe  for  discovery  of  contraband 
article  without  the  Magistrate’s  warrant  in 


Section 


-  The  word  ‘aooldent’  in  Section  69  does 

REGULATION  I  01?  1074.  “■£ 

( The  Penal  Oode),  word  implies  the  idea  of  something  not  only 

_  not  Intended  bnt  something  which  was  so 

Scot'  28  litUS  ex®eoted  tliali  i4  oamo  8a  8  anrprise. 

.  For  invoking  the  aid  of  Section  96,  it  has  thing— with  this  snperadded  that  it  was  as 
tq  he  made  out  that  there  has  been  a  oom-  unwelcome  as  it  was  unexpected. 


Case  law. 


App.  B] 

pnbliaheras  well, 
that  the  intention 


Regulation  i  of  io?4. 

It  is  anomalous  to  hold 


Section  175. 


Case  Law. 


CASE  Law.  [  App.  B 

bettor  coarse,  therefore,  Is,  in  each  oases,  happening.  The  Imputabilily  arises  from 
to  sentence  the  prisoner  to  vigorous  impri-  acting  despite  the  oonsolonsness.  Culpable 
soument  for  life.  Extreme  youth  is  also  '  negligence  Is  acting  without  the  oousoious- 


App.  B  ]  Regulation  i  of  1074. 

dragged  him  oat  and  beat  him  :  HeZd,—  Even  if  he  destroys  it  or  changes  its.  svtua- 
The  award  of  separate  sentences  for  the  tlon  so  as  to*  affoot  its  utility  or  value,  he 
offenoes  was  illegal.-—  4  $.  D 403.  oannot  be  deemed  to  have  oommitted  any 


Inaoaseof  kidnapping,  the  Magistrate 
has  no  jurisdiction  to  pass  any  order  as  to 
the  oustody  of  the  minor  alleged  to  have 
been  kidnapped. —  4  S.  D,»  4/d. 

Section  366. 

For  constituting  an  offenoe  under  Sootion 
366,  the  following  essentials  are  neces¬ 
sary  : — (1)  The  person  kidnapped  was  a 
minor  at  the  time  of  the  removal,  i.  e4) 
under  16  years  of  age  or  she  was  insane, 
(3)  Snob,  a  person  was  in  the  keeping  of  a 
lawful  guardian.  (3)  The  accused  took  or 

the  consent  of  the  lawful  guardian.  (5)  At  the 
time  of  the  removal,  the  aooused  intended 
or  knew  that  the  woman  would  be  compel¬ 
led  to  marry  any  person  against  her  will  or 
that  she  would  be  foroed  or  seduoed  to 
lllioit  intercourse.—  17  T.  L.  415 . 


fringed.  His  aot  would  amount  to  an  offen¬ 
ce,  if  it  is  made  out  that  the  complainant's 
easement  right  over  the  property  has  been 
injuriously  adeobed  and  .also  that  an  in¬ 
vasion  of  suoh  right  and  damage  to  him 
had  been  intended  at  the  time  of  the  aot. 
Illustrations  (d)  to  {/)  to  Section  426  con- 


A  mortgagee  catting  down  trees  from  the 
mortgaged  property  without  the  oonBent 
of  the  mortgagor  oommits  the  offence  of 
mischief  under  Section  427,  even  though 

mortgagee  hiraBelf. —  4  S,  D-,  4S4. 


Straw  being  an  agricultural  prodace  and 
the  Btaple  food  of  cattle  in  this  country, 
setting  fire  to  a  heap  of  straw  would  con¬ 
stitute  the  ofienoe  under  Section  430.- 


A  mere  knowledge  that  the  trespass  is 
likely  to  oauae  insult  or  annoyance  to  the 
owner  of  the  property  does  not  amount  to 
an  intent  to  insult  or  annoy  within  the 
meaning  of  Section  443.  But  where  the 
trespasser  knows  that  his  trespass  is  praotl- 
oally  certain  in  the  natural  oourse  of  events 
to  oause  insult  or  annoyanoe  to  the  owner 
of  the  property,  it  is  open  to  the  Court  to 
infer  an  intention  to  insult  or  annoy.  It  is 
a  question  of  faot  whether  this  presumption 
of  intent  is  displaced  by  proof  of  any  inde¬ 
pendent  objeot  of  the  trespass. 

There  is  no  reason  to  depart  from  the 
view  of  the  law  adopted  in  84  T.  Jj.  243 


1482 


Regulation  yi  of  1074 . 

themselves  and  the  REGULATION  VI  OF  1074  (Walk). 


Cash  Law. 


B  ]  REGULATION  II  OF  1075. 

The  presumptions  that  arise  in  oases  After  a  party  has  onoe  pleaded,  he  shon 
;oliable  instruments  are  detailed  in  not  in  his  subsequent  pleading  be  allowed 


case  law. 


[  App.  B 


T.  L.  R„  HI  ■  held  to  be  unoonsoionable  or  legally  unen- 
(—19  T,  L.  J.,  271).  foroeable, 

Unless  It  is  shown  that  a  number  of  suits 
was  taken  up  together  on  the  several  dates, 


App,  B] 


REGULATION  III  OF  1075. 


i  to  particular  arts 


pressed,  rare— there  is  the  Judge  who  is  armed  with 


The  expression  “friend”  means  “joined 
toanothorin  intimaoy  and  mutual  bene¬ 
volence  independently  of  sexual  and  family 
love.”  A  stranger  or  way-farer  oannot  with 
propriety  be  considered  to  be  a  friend. 

45  T,  L.  R.,  Hi  (=19  T.  L. 


REGULATION  II  OE  1080 
(Breach  of  Contract.) 

1.  When  the  advance  paid  to  a  workman 
consisted  partly  of  cash  paid  to  him  and 
partly  of  '  Thundu  money  i.  e.,  money 


3? — 187 
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[App.  B 


1491 


ttSGHTtAfUfT  VI  OS'  1087. 


App.  B]  REGULATION  VI  OF  1087. 

2.  Two  applications  were  filed  before  the  The  actual  amoant  claimed  should  be 


CASE  LAW. 


[  App.  B 


The  matter  may  be  looked  at.  in  another 

oonia  have  boen  passed  without  any  finding 
reoordod  on  the  issue  of  Improvements. 
Obviously  then,  there  would  be  no  Court 
foe  in  appeal  on  the  value  of  improvements. 
If  tho  Appellate  Court  found  title  with  the 

appellant,  it  might  call  for  a  finding  from 

the  trial  Court  as  to  tho  value  of  improve¬ 

ments  and  deal  with  that  finding  in  giving 
its  deoreo,  though  no  Oourt  fee  was  paid  In 
appeal  on  tho  value  of  improvements.  The 
position  cannot  logloally  be  difierent,  when 
for  ovoidlng  the  necessity  for  a  remand,  the 
finding  is  rooorded,  as  it  were,  in  anticipa¬ 
tion  by  tho  trial  Court, 

Buie  328,  Clause  (3),  Civil  Courts’  Guide 
has  no  application  to  tho  ease.  The  direc¬ 
tion  in  this  Clause  is  meant  for  cases  where 
a  deoroe  has  been  passed  for  redemption 
and  tho  defendant  appeals.— 


REGULATION  XI OP  1089 
{Land  Acquisition.) 


1,  In  assessing  land  under  the  Land  Ac¬ 
quisition  Begulation,  the  Court  should  not 


value  of  the  adjoining  property  by  ro¬ 

of  the  use  which  the  land  acquired  is  in¬ 
tended  to  be  put  to.—  18  T.  L.  J.,  347. 

St.  In  Land  Acquisition  oases,  the  value 
fixed  for  comparatively  small  plots  of  land 
cannot  always  be  taken  to  be  a  safe  guide  in 
fixing  the  value  of  large  areas.  When  very 


at  which  they  are  acquired  are  not  pro¬ 
perly  sorutlnised,  the  whole  oost  of  the  ac¬ 
quisition  being  small.—  19  T.  L.  J.,  873. 


REGULATION  IV  OP  1090 
(Opium.) 


REGULATION  V  OP  1088 
(Sea  Customs.) 

Apart  from  oustom  or  speoial  oontraot, 


A  reading  of  Seotions  17  to  27  of  the 
Opinm  Begulation  would  Indicate  that 
powers  of  investigating  into  offenoeB  under 
the  Regulation’  are  vested  in  the  Excise 


parties  and  the  safeguards  necessary  t< 
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petition  whioh  does  not  contain  snob  an 
allegation  could  be  rejected  as  defective  in 

justify  the  dismissal  of  8fche  petition  ia  thab 
the  debtor  has  not  established  Ms  right  to 
present  it,  it  ooold  be  not  open  to  the  Oourfc 
to  pass  an  order  against  him  on  the  ground 
that  the  allegation  as  to  inability  to  pay 
debts  was  disbelieved. 

The  creditor  has  a  statutory  right  under 
Section  14  (2)  of  the  Regulation*  The  debtor 
Is  to  be  examined  as  to  his  conduct*  deal¬ 
ings  and  property  cot  for  the  object  of  de¬ 
ciding  whether  his  petition  is  to  be  admit¬ 
ted  or  not  but  in  order  that  Information 
may  be  obtained  ab  a  favourable  oppor¬ 
tunity  which  may  be  subsequently  useful 
iu  the  proceedings  leading  up  to  the  dis¬ 
charge,  The  right  ia  a  valuable  one.  The 
time  when  the  debtor  is  applying  for  his 
adjudication  is  a  particularly  favourable 
one  for  obtaining  this  information.  It  is 
true  that,  under  Seobion42of  the  Regula¬ 
tion,  the  debtor  may  be  called  upon  bo  ap- 
pear  and  prodooe  his  acoount  books,  &o,,  at 
any  time  either  before  or  after  adjudication. 
But  in  the  case  of  a  dishonest  debtor,  it  will 
be  much  easier  to  obtain  his  presenoe  and 
assistance  before  he  has  obtained  proteo- 


oauee  "  occurring  in  Section  15  (1)  apply 
only  to  a  petition  by  a  creditor.  Under  Seo. 
tion  15  (1),  the  only  ground  on  whioh  the 
Court  can  dismiss  a  petition  by  a  debtor  is 
where  the  Court  is  not  satisfied  of  the  right 
to  present  the  petition. 

'  The  better  view  is  that  apart  from  Sec¬ 
tion  15  (l),  the  Court  has'no  right  to  reject 
an  insolvency  petition  on  the  ground  that 
it  is  an  abuse  of  prooess  of  the  Court.  The 
right  to  present  a  petition  is  a  statutory  one 
whioh  should  not  ha  lightly  tampered 
with, 

Under  the  present  Insolvenoy  Regulation, 
the  debtor  has  no  doubt  to  state  in  hie  peti¬ 
tion  that  he  is  unable  to  pay  his  debts.  But 
this  inability  is  notone  of  the  oonaitions 
whioh  are  neoesaaty  to  enablo  the  debtor 
to  present  the  petition,  It  may  be  that  the 


The  defect  oi  omission  to  give  the  right 
under  Section  U  (2)  cannot  bo  said  to  be 
cured  under  Seotion  78  0.  P.  0.,  on  the 
ground  that  the  information  which  might 
be  obtained  as  a  result  of  the  question  dis¬ 
allowed  by  the  Court  would  have  no  efieot 
on  the  order  of  adjudication.  The  proceed¬ 
ings  on  an  insolvenoy  patltion  must  be  re¬ 
garded  as  continuing  down  to  the  order  of 
disoharge  (though  there  is  a  distinct  stage. 


passed),  so  that  u) 
give  the  oreditor 
under  Seotion  li  (' 
of  the  ease  (P.  B.). 


imately  the  refusal  to 
their  statutory  right 
may  afleot  the  merits 

•45  T.  L.  R.,  76 

(=19T.L.J„I8I). 
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App.  B] 


Regulation  viiiof  1090. 


1,  Section  16,  Clause  (6),  of  the  Regu«  1«  In  the  absence  of  a  statutory  defini- 
lation  does  not  mean  that  the  equity  of  re*  tion  for  the  word  “decision"  in  Seotion  21 
demptioa  in  mortgaged  or  hypothecated  of  the  Regulation,  it  may  be  taken  that  it 
properties  does  not,  on  the  making  of  an  Includes  a  deoision  not  reduoed  to  writing. 


the  Interest  of  a  eeooted  oreditor  In  the  oerned,  the  provisions  of  Section  16,  Clause 

estate  is  property  of  the  insolvent  in  the  (2)»  peremptorily  prohibit  the  enforcement 

hands  of  the  Reoeiyer.— 45  T.  L.  R.,  64  of  claims  declared  provable  under  the  othor 
(«19  T.  L. «!.,  878).  provisions  of  the  Regulation  by  creditors 

_  against  Insolvents  by  resorting  to  the  ordln- 

c_.  „  ary  Oourts  of  the  land  axoept  with  the 


1498 


it  if  It 


regulation  I  of  1092. 


1600 


Case  Law. 


[App.  B 


App.  B  ] 


regulation  yi  op  1094. 


CASE  LAW. 


[App.  B 


»gg«! . 

the  ohanfleure.  And  when  a  mishap  of  the 
kind  in  question  ooouts,  the  general  outory 
is  Invariably  against  the  ehandenre. 


REGULATION  X  OF  1094. 
( Survey  and  Boundaries.) 


App.B] 


BEGULATION  y  OF  1095. 


take  la  properties  which  are  not  admittedly 

covered  by  the  dooument  or  where  the 

boundaries  are  unidentifiable  or  are  not 
capable  of  being  speoifloally  looated,  in  sooh 

other  descriptions  contained  in  the  docu¬ 

ment  whioh  may  help  the  Court  in  identi¬ 
fying  the  property  covered  thereby,— 

18  T.  L,  J.,  324. 

2.  The  evidence  supplied  by  boundaries. 

the  determining  factors  when  the  identity 
of  property  is  put  in  issue.  If  all  these 
factors  hormonise,  there  is  little  difficulty 
to  identify  the  property  in  dispute.  But 
when  some  of  them  are  In  oonfllot  with  the 

number  do  not  agree  with  the  boundaries, 
usually  the  boundaries  predominate  and 
the  rest  is  regarded  as  erroneous  or  inao- 

ble  rule  and  the  guiding  principle  is  to 
apply  that  test  whioh  is  most  unlikely  to 
be  vitiated  by  error.—  19  T.  L.  J.,  1142, 

REGULATION  IV  OF  1095. 
(Police.) 


See  Regn.  V  of  1067, 


REGULATION  V  OF  1095. 
( Municipal. ) 


proved  was  that  a  printed  paper  in  D  Form 
was  issued  to  the  respondent.  The  lower 
Court  acqaibfced  the  respondent.  On  appeal : 
ReZd.— A  demand  in  writing  for  the  infor¬ 
mation  under  Section  83  (1)  is  the  founda¬ 
tion  for  liability  under  Seotlon  (ifi  (2).  If 
that  demand  in  writing  is  nob  proved,  the 
probation  must  fail, 

A  reading  of  Seotion  83  (1)  shows  that  a 
sending  of  the  D  Form  atone  will  not 
satisfy  the  requirements  of  the  Seotlon.  It 

be  filled  with  suoh  information  as  may  be 

indicated  in  the  requisition  as  deemed 
necessary  by  the  President,— 


3.  Where  the  disobedience  of  a  notice 

issued  under  Clause  (2)  of  Section  183  of  the 

Regulation,  criminal  proceedings  are  start- 

notioe  oould  be  questioned  before  the 
Court,  and  the  Court  has  the  power  to  'en¬ 
quire  Into  the  question  as  to  whether  the 
notice  was  lawfully  issued  before  oonvioting 
the  delinquent  indioted  before  it.— 

19  T.  L.  J.,  555. 

4.  Using  a  plaoe  within  a  Municipality 
for  the  manufacture  of  Boda  water  without 
a  license  is  dearly  an  oilenoe  under  Seo¬ 
tion  138  (3)  read  with  Clause  [j)oi  Sub- 
seotion  (1).  In  order  to  make  suoh  an  act 
punishable,  it  is  not  neoessary  that  such 
user  should  have  been  prohibited  by  the 
bye  laws  of  the  Municipality. 

Under  the  Rule-making  powers  which 


aioner’a  order,  ana  re-direofced  the  Tahsil- 
darto  re-assess  K.  Before  so  doing,  the 
Chief  Revenue  Authority  did  not  hear  the 


oeedingB  pending  on  the  date  the  amend- 
edRegulationoameinto  force,  the  asses- 
see’a  rights  of  claiming  a  referenoe  bo  the 
High  Oourk  are  not  subject  to  the  limitation 


App.  B] 


Regulation  in  of  1097. 


CASE  LAW, 


t  App.  B 


App.  B] 


Regulation  ii  of  1100. 


The  aoknowlodgmant 
and  binding  one  by  oerfcal 


App.  B]  Regulation  iii  of  1100. 

allowed,  by  (the  lower  Court,  On  appeal :  defended  properly  the  former  salt  because 


CASE  LAW.  [App.  B 

would  not  per  se  oonriitato  a  divorce  appeal  on  27-10-1096.  The  application  of 
among  Eahavas.  To  allow  such  a  presnmp.  13-10-1096  was  allowed  bp  the  execution 


App.  B] 


Regulation  VI  of  lioo. 


of  the  Regulation  applicable  to  the  01 


d»7B  before  the  completion  of  BO  years  from 
the  date  of  the  mortgage  deed.  The  plaint 
wae  returned  from  the  Mnnsiffs  Court  on 


Case  law. 


t  App.  B 


Case  Law. 


[  Af»p.  B 


Section  10.  petition.  Beli.— The  finding  of  the  lower 

1.  The  soil  wee  to  set  aside  on  Otti  and  Chart  on  the  question  of  submission  to  j oris- 
Itmhikanom  mortgage  executed  by  defend-  aioM°n  was  correot.  The  oonduot  of  the 


after  taking  the  eyi 
thereto,  holding  that  it  had  jurisdiction  to 
try  the  snit.  The  lower  Oourt  based  its 
eonolnslon  on  its  findings  that  the  plaoe  in¬ 
tended  for  the  payment  of  the  price  of 
jaggery  was  within  its  jnrlsdiotion  and  that 
the  defendants  had  voluntarily  submitted 
to  its  jurisdiction. 

Against  the  above  order  of  the  lower 
Oourt,  the  defendants  preferred  the  revision 


execution  under  Seotron  21  of  Begulatron 
IV  of  1010  IF.  B.).  Eeld  by  majority— 
Agreements  between  the  parties  in  the 
oourse  of  the  execution  proceedings  as  to 
the  enhanoed  rate  of  interest  and  as  to  the 
amount  that  has  to  be  reoognisad  as  princi¬ 
pal  oan  be  enforced  by  the  execution  Oourt. 

AitBr  obtaining  a  release  from  arrest  on 
the  strength  of  an  agreement  as  regards 


App.  B  ] 


ItEO0LATIO»  VIII  OF  1100. 


the  final  hearing,  the  faot  of  death  of  the 


PART  II— EXECUTION. 
(General.) 


due  to  plaintiff  under  the  original  Court 
deoree  was  reoovered  by  him.  Held.— The 
Conrt  oonld  recover  the  money  from  the 
plaintiff  on  its  own  motion.—  4  S.  O.,  90. 

.  4.  A  hypothecated  two  eeparate  eets  of 

properties  to  plaintiff  and  2nd  defendant 
respeotively,  2nd  defendant  ened  on  the 


Case  law. 


[App.  B 


The  deoree-holder  wag  clearly  entitled,  family  and  t}»e  plaint  property  whiaft  be- 


Cask  La#. 


Cash  lav. 

the  ground  that  the  petitioner’s  pro-  had  compromised  their  dispufi 
oourse  was  to  have  put  in  a  petition  un-  The  agreement  oonld  not  be 


APPENDIX  C. 


(i) 

Buies  regulating  enquiries  into  the  conduct  of  Public  Servants  passed 
by  Bis  Bighness  the  Maha  Bajah  under  date  the  13th  December  1896 
corresponding  with  the  99th  Vrisehihom  1073  in  supersession  of  the 
Proceedings  dated  18th  November  1 891,  No.  S740/M.  3398. 

Preliminary. 

1.  Fox  purposes  of  these  Rales,  Pabllo  Servants  not  removable  from  office  with* 
oat  tko  sanation  of  Els  Highness  the  Maha  Rajah  shall  be  designated  Superior  Pnbliq 

Servants’  and  all  others  'Inferior  Pablio  Servants.’ 


PART  L 

Superior  Public  Servant!. 

2,  Ho  Superior  Public  Servant  shall  be  dismissed  without  a  formal  and  public 
enquiry  In  the  manner  hereinafter  described. 

8.  Whenever  on  a  oomplolnt  or  otherwise  It  ia  found  necessary  to  enquire  into 
the  conduct  of  a  Superior  Public  Servant,  the  Head  ol  the  Department  or  office  in  wbleh 

snoh  Public  Servant  Is  employed  may  make  a  preliminary  enquiry  to  determine  whether 
there  are  gronnds  for  a  formal  and  publle  enquiry.  The  offioet  holding  the  preliminary 
enquiry  may  examine  euoh  records  and  enoh  pereone  aa  may  be  neoesBary  to  find  ont  the 

truth  of  the  charge  or  allegation  against  the  Public  Servant  eonoerned,  and  may  also  take 

a  statement  from  snob  Pnblio  Servant.  He  may,  If  necessary,  and  If  specially  empowered 
in  this  behalf,  summon  any  person  to  give  evldenoe  or  produoe  any  document  In  his  pos¬ 
session  or  oustody.  Ho  formal  examination  ol  witnesses  1b,  however,  necessary;  but  a  note 
cf  the  evldeooe  eball  be  taken  by  the  officer  holding  the  enquiry. 

MeplanaUm.-A  Division  Peishkat  is  the  Head  of  all  the  Departments  and  offices 
In  his  Division  whioh  are  under  his  control  and  supervision. 

4.  If  from  the  preliminary  enquiry  the  offioet  making  It  considers  that  there  are 
snffioient  gronnds  for  holding  a  formal  and  pnblio  enquiry,  he  ehall  submit  a  report  to 
Government  detailing  the  obargea  or  speoifio  aota  of  alleged  misconduct  whioh  he  con¬ 
siders  should  be  enquired  into. 

5.  Whenever  It  appears  to  Government  from  snob  report  or  otherwise  that  it  is 
neoessary  to  hold  a  formal  and  pnblio  enqnlty  Into  the  oondnot  of  a  Superior  Public  Ser¬ 

vant,  a  Commission  consisting  of  ouo  or  mote  officers  of  position  shall  he  appointed  for  the 

6.  The  Oommlssion  may  be  appointed  by  the  Dewan  unless  the  aoonsed  Pnblio 

Servant  Is  an  officer  drawing  a  monthly  salary  of  Bs.  200  and  above  or  a  Tahslldar  or  a 

Magistrate,  in  whioh  case  the  Oommlssion  shall  be  appointed  only  with  the  (auction  of 
His  Highness  the  Maha  Bajah. 

7.  The  condnot  of  the  enquiry  ehall  he  regulated  by  the  Commissioner  when  the 
Oommlssion  consists  of  one  member  only  and  by  the  President  of  the  Commission  when 
the  same  consists  of  more  than  one  member. 

Iffl 


departmental  enquiries  rules. 


Appendix  c. 

19.  It  is  not  enough  that  the  Public  Servant  aoenred  shonia  he  told  of  the  charge 
he  has  to  meet:  he  should  be  told  also  of  the  evidence  and  arguments  in  support  of  the 
charge  before  he  is  required  to  defend  himself.  The  accused  person  may  be  examined  in 
the  form  of  questions  and  answers.  But  this  does  not  deprive  him  of  his  right  to  plaoe  on 
reoord  a  fail  written  statement)  of  HU  defence. 


PABT  III. 
General. 


(2) 

Tax  oa  Kandukrishl  wet  lands. 

PROCEEDINGS  01’  THE  GOVERNMENT  OP  HER  HIGHNESS 
THE  MAHA  RANI  REGENT  OE  TBAVANOORE. 


(Order  Bis.  No.  IBBS/ZejBevenue,  dated  Trivandrum,  32nd  Ootober  1926). 
The  oorreepondenoe  rasa  above  relates  to  the  question  o t  oommotiag  Into  mom 


APPENDIX  0. 


payable  wholly  In  paddy 


Tax  on  kandukrishi  wet  lands. 


appendix  G 


trnst  its  administration  to  ths  Vavtawam  Department.  A.B  ia  the  oa 


Tax  on  kandukrishi  wet  lands. 
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Legislative  Counoil,  Repealed  bp  Regulation  V  oi  1073. 

Amending  Regulation  I  of  1039.  Repealed  by  Regulation  IV  of  1080, 

Protection  of  Eorests.  Repealed  by  Regulation  II  of  1068. 

Empowering  Revenue  offioers  to  issue  Amended  by  Regulation  V  of  1090. 

Opium  and  Bhang.  Provisions  regarding  bhang,  repealed 

by  Regulation  IV  of  1073.  Totally 
repealed  by  Regulation  IV  of  1000. 
Salt  Revenue.  Repealed  by  Regulation  XU  of  1088. 

Tobaooo  Revenue.  Repealed  by  Regulation  I  of  1087. 

;  Anohal  Servioe.  Repealed  by  Regulation  IX  of  1089. 

;  High  Oonrt.  Repealed  by  Regulation  1  oi  1067. 

.  Code  of  Oivil  Prooedure.  Repealed  by  Regulation  VIU  of  1100, 

;  Taking  of  the  Census. 

Amending  Regulation  VIII  of  1063.  Repealed  by  Regulation  X  of  1087. 

I  Amending  Regulation  I  of  1057.  Repealed  by  Regulation  II  of  1084. 
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CHBON OLOGICAL  TABLE  OP  REGULATIONS  PASSED.— Gwrif?. 


CHRONOLOGICAL  TABLE  OB  REGULATIONS  PASSED — Gontd. 


V  Amending  the  lew  relating  to  the  B 
Legislative  Oounoll. 

VI  Investing  offioers,  holding  Depart¬ 
mental  Enquiries  into  the  oondnotl 
oi  public)  servants,  with  certain 


II  Amending  the  Code  of  Qrlmiual  Pro- 
oednre,  Regulation  V  of  1067. 

III  Amending  the  Code  of  Criminal  Pro¬ 

cedure,  Regulation  V  of  1007. 

IV  Amending  the  Abkari  Regulation,  IV 

of  1073. 

”  ‘  — isition  of  Land  for  Railways. 


APPENDIX  ft- 


ULLIiONOLOUIOAL  TABLE  OP  BEG-OLATIONS  I’ASSED.— Oontd. 


^bet! 

Subject-matter. 

Remarks. 

,,s. 

Amonded  by  Regulation  VUI  of  1089, 

11 

IU 

'JLV)  oonnolldato  and  amend  the  law, 
rotating  to  Bccaolioa  of  Oouti-aobfl. 

bho  default  or  mlaoondnot  of  Pub- 

Amended  by  .Regulation  V  of  1087. 

IV 

To  oonwiSo^mi  amend  Bio  law 

Amondea  by  Regulation  IV  of  1087. 

KM 

1 

l’o  provide  tor  bhi  prevention  of 

:  Passed  under  Seotion  15  of  Rogula- 
!  tion  V  of  1073  and  superseded  by 

II 

III 

Kxtraditlon. 

To  provide  tor  the  vesting  and  ad¬ 
ministration  oi  property  bold  in 
trust  for  Charitable  Purposes. 

Inspection  and  management  of  Sboam- 

Amonding  tlm  Code  of  Criminal  Pro¬ 
cedure,  Regulation  V  of  ltllff,  an 
amended  by  Regulations  11  and 

Regulation  V  of  1091. 

Amended  by  Regulation  II  of  1091, 

IU8I 

1 

To  provide  lor  tho  establishment  of 
Publlo  Canals  and  1'oblle  Perrios 
and  for  tho  management  thoroof.1 

Repealed  by  Hegnlatlon  VI  of  1006. 

Hi 

To  araond  and  consolidate  tho  law  re¬ 
lating  to  Civil  Courts. 

Declaring  the  rights  of  Government 
and  of  privato  individuals  with 
respect  to  Hiddon  Treasnre  and 
prescribing  the  Rules  to  be  ob¬ 
served  on  tho  diaoovory  of  such 

Amended  by  Regulation  VI  of  1093. 

Amending  the  Police  Regulation,  XV 
of  1058,  as  amended  by  Regula. 
tion  11  oi  1058. 

To  consolidate  and  amend  the  law 
relating  to  Arms,  Ammunition  and 
Military  Stores. 

Repealed  by  Regulation  IV  of  1096. 

1085 

X 

Amending  the  Valdls  Regulation,  XU 

11 

Amondlng  tho  Government  Land  Con- 
sorvanoy  Regulation,  11  of  1«67,  as 

Repealed  by  Regulation  IV  of  1091, 

IU 

XV 

amended  by  Regulation,  X  ol  1075. 
Amending  tho  Agrionltnral  Improve¬ 
ment  Loans  Regulation,  IV  of  1066. 
Amending  the  Pobllo  Gambling  Re¬ 
gulation,  IU  ofl071. 

Repealed  by  Regulation  XI  of  1094. 

v 

1  Amondlng  the  Towns  Oonservanoy 
and  Improvement  Regulation,  III 
[  of  1076. 

Repealed  by  Regulation  V  of  1095. 

VI 

!  To  provide  tor  the  adoption  of  a  uni¬ 
form  systom  of  Weights  and 

1  Amended  by  Regulation  IV  of  1092, 
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CHKONOEOUIUAl,  TABLE  OE  KEG-ULATIONS  PASSE D. — Conti. 


Yens,  Subjeataiiiftbtor, 

Remarks. 

(  IV  !  To  provide  for  tho  UeoOYeryof  Tolls! 

Amended  by  Regulation  III  of  lOUB* 

i  V  :  To  unnunlltlMe  the  Uw  relating  to! 

j  ;  tholovy  ol  Bo*  Custom*  duties 

|  and  th«  mnnr\Rmuenfc  of  ue&  ports, 

VI  .  Amending  tho  Hindu  Religious  Kn- 

j  t  dowmenbK  Regulation,  III  of  30711,' 

VII  Amending  tho  Code  of  Criminal  1’ro- 

nwlare.  Regulation  V  of  1067,  as 
ammjtJml  by  Regulations  H  and 
jHof  l»>7i,  1 V  of  10s‘2  and  VUof 

Amended  by  Regulation  IV  of  1093. 

Amending  t  he  I’onal  Godo,  Rugula- 
turn  1  of  J  07 1 ,  | 

Amending  the  Prevention  of  Cruelty 
tii  Animals  Regulation.  IV o ( 1U7U,1 
Amending  tha  Copers  Regulation,] 

11  iol  tor;,  | 

Amending  the  Eoro«t  Regulation,  Hj 
'  I  lues,  an  amonded  by  Rogula-! 
tl.wa  tv  u(  1071  and  IX  of  1086.  ' 
To  regulate  labour  in  h’aotoriee. 

To  deolare  the  law  for  the  Regulation 
ot  Harkuuy  Carriages. 


To  eonwilWate  and  amend  tho  law 
relating  to  the  Anobal  offloes  in 
the  State. 

To  provide  for  ibe  constitution  and 
control  of  Co-operative  Societies,, 
:  To  amend  the  law  for  the  Acquisition 
of  Land  needed  for  public  —  1 


Amending  the  Code  of  Criminal  Pro- 
o adore,  Regulation  V  of  K.B7,  as 
amended  by  Regulations  II  and 
)Ho!  107*,  IV  of  108S,  VII  "‘i 
lows  and  VJI  of  1088.  , 

i  Amending  the  Polios  Regulation,  IV 
i  of  10.’*,  as  amended  by  Regnla- 
tiont  II  of  1068  and  IV  of  108*.  1 

’  To  ooneolidate  and  amend  the  I 

Amending8^  J^to?' Vehicles  Begu-| 
*  iatlon,VII  01  1087. 


Amended  by  Regnlation  1  of  1108. 

Amended  by  Regulation  IX  of  1000. 


Amended  by  Regulation  VI  of  1001. 
Repealed  by  Regulation  XI  of 
1007  in  ao  far  aB  it  relates  to  fieh. 


Repealed  by  Regulation  IV  of  1096. 
Repealed  by  Regulation  VI  of  109*. 
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CHRONOLOGICAL  TABLE  OE  REGULATIONS  PASSED.- Oontd. 


To  amend  tho  Cattle  Trespass  Regu¬ 
lation,  IV  of  1086,  as  amended  by 
Regulation  VII  of  XO'JO. 

To  amend  tho  Travancoro  Land  One- 
tome  Rogulatlon,  II  o£  1001. 

To  amoud  tho  Soa  Onetoms  Regu¬ 
lation  V  ol  10.48. 

To  amoud  the  law  rolating  to  Ports 
and  Port  obarges. 

To  amend  tiro  Extradition  Regulation 
I  ol  1083. 

To  doiino  and  amend  tho  law  relat-  Amended  by  Kogulations  V 
ing  to  OMttlos  in  Travancote.  and  1  o£  1 100. 

To  further  amend  the  Penal  Code  and 
tho  Oodo  of  Criminal  Procedure. 

To  amend  tho  British  Post  Regulation 
IV  o£  1076. 


lug  U>  Survey  of  lands  and  sot- 
muni  of  Boundary  disputes. 

1,0  provision  for  t,ho  prevention 


•»  amend  the  Code  of  Criminal  Pro-1 
oeduro,  Regulation  V  of  10117,  as] 
amended  by  ItogulntionH  'll  and 
111  of  11)7-1,  Hegnlathm  IV  of  1042. 
Regulation  VU  of  10S6,  Regula¬ 
tion  VII  ol  10.44,  Regulation  IL  of 
.lir.Maml  Regulation  IV  of  lOlti. 
l'„  consolidate  and  amend  tho  law  re¬ 
lating  to  tho  Poltoe  Boroo  in  Tra- 

p0  mate  bettor  provision  for  tho 
organisation  and  administration 
of  Municipalities  in  Travanoore. 
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CHRONOLOGICAL  TABLE  REGULATIONS  PASSED.-Conrf. 


It  I 


VI  To  declare  that  Gold  dolls  referred 
to  In  Seotion  111  A  of  the  British 
Coinage  Regulation,  III  of  1086,  ns 
amended  by  Regulation  I  of  1091, 
shall  oease  to  be  legal  tender. 

I  To  provide  for  oertain  matters  oon- 
neoted  with  the  taking  of  Oensns. 

II  To  provide  for  the  prevention  of 
the  nee  of  tobaooo  by  yoong 


